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In accoidance with their original plan the Fubliahers are continuing to keep Thb 
Emoush and EiiPiaB Digest ” up to date, the method adopted being very similar to 
that employed in the case of the “Laws of Enolakd,” and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 4, to which this note is a preface, brings the published Volumes 
of the main Work up to January 1st, 1929, viz. Yols. 1-41. 

The use of this Supplement will enable subscribers to find with the tninimiim of time 
and trouble all the judicial dedsions and annotations reported since the first forty-one 
Volumes were each and severally published. 

As regards English cases additional citations and annotations are preceded by tiie number 
of the case in tiie original volume, while new oases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with tiie Scottish and Irish decisions, and the decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Boman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter “ s,” and are placed as near as possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in whidh the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as r^ards English cases, the number of the case, or, as regards 
Scottish and'Iriah oases and decisions of the Overseas Dominions, the number of the page 

W 

of the Supplement on which the case is dealt with. The abbreviated fo. ms of the titles are 
set out below ; — 
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Pttbmshbbs’ Pebfaob. 

Just as the Supplement to “ The Laws or Enoland ” has helped that great Work to 
establish its unrivalled position in the British Commonwealth of Nations, so do the Publishers 
confidently believe that the Supplement to “ The Eeoush and EunaB Digest ” will assist 
in making The English and Ehtieb Digest ” not only always complete and up to date, 
but also indispensable wherever the great system of law practised by the English-speaking 
nations is in force. 

BUTTEEWORTH & CO. (PUBLISHERS), Ltd. 

Bell Yabd, 

Tbuple Bab, 

London. 

Feb. 28th, 1929. 
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Beavan and Walford’s Railway Parliamentary Cases, 1 vol., 
1846 • •• aaa a«a ••• ••• ••• 

Beawes’s Lex Mercatoria 

T. Bell*# Crown Oas^ Reserved, I voL» 1858 — 1860 ... 

B. Bell’s Decisions, Court of Se^ion (^ot^d), 1 vol., 1790 — > 

JL i wmI ••• a*-% ••• ••• 

R. Bell’s Decisions, Court of Seosion (Scotland), foL, 1 vol., 1794 

aa» a*a aaa saa *aa aa* ••• t** 

S. & Bell’s Dietlonaiy ot DeoisloaSk Goiut of SeaaioQ (ScotLand), 

o o 'SH’.’i ”• * 

S. S. Bell 8 Scotch Appeals, House of Lords, 7 vols., 1842—1860 

Bellewe's Cases lemp. Bichard II., Eing’a Bench, 1 vol. 

Belt s Supplement to Vssey 8 «m., Chancery, 1 vol., 1746—1756 

Benloe a Reports, Common Pleas, fol., 1 vol., 1357—1579 ... 

Benloes (or Bendloe’s) Beporta. iUng’s Bench, fol., 1 vol.. 

New Bruns^ck Reports (Berton) 

Bmg^m s Reports, Common Pleas, 10 vols., 1822—1834 
Bmgham a New Cases, Common Pleas. 9 vote., 1834—1840 ... 
Bisset^d Smith’s Digest 

Bittleston s Practice Cases In Chambers under the Judicature 

1873^d 1875, 1 vol., 1876—1876 

Bittleston’s Bejwrts m Chambers (Queen’s Bench Division), 

* vol., ioo3’’*-~18o4 ••• 

Blacl^ne’s^Oommentaries ii; ;;; 

Bla^am, Dut^, and Osborne’s Reports, Practice and Nisi 

1846—1848 

H^ouse of Lords, 4 vote., 181&— 1821 

Reports, House of Lords, New Series, U vote., 1827— 

Bluett’s Me of Man Cases 
Bombay High Court Reports 
Bom^y ^ports. Appellate Jurte^ction 

Bomtoy Reports, Crown Oases 

^mbay Reports, Original Civil Jurisdlctims 

Puller’s Reports, Common Heas, 3 vote. 

Puller's New Ropoits, Ctaxmaa Pleas* 2 vols., 

Bott’s Relati^' to the Poor ,' 8 vote.! 0th 1827 !!.' 

Bourke s Reports 

British and Ptiee 8 vote. rm !!! 

Bracton De Legibus et Consuetudinibus Angli® 

Su* R. Brooke’s Abridgement 

W. Brown’s Ohance.y>uprte. 4 vnto.. i778-.I704 I "i 

1 osk ® Ecclesiastical Reports, ]^lvy Council, 1 vol., 

looU-— lo72 

Sir R. Brooke’s New Cases, I vol.', J615-^1568 i.*! I.*! 

L Br^ s <^es in Parliament, 8 vols.. 1762 — 1800 

^ ® Supplement to Morispn’s Dictionary of Decisions, 
Co^of S^ion (Scotland), 5 vols, ... 

s Synopsis of Decision#, (^\at of Session (Scot- 
land), 4 vote., 1632—1827 

Broderip and Bingham’s Reports. Common Pleii, 3 vote., isio 

Br^erick and Fremantle’s SSocleriastiosl Reports, Privy 
Council, 1 vol,, 1706— 1864 ^ ^ 

Broun’s Justiciary Reports (Scotland), 2 vote., 1842—1^6 !!! 

Lushin^n*# Reports, Admtrelty, 1 vol., 1863— 

Biot^Iow ^d Goldesborough’# Repoihi, Common Pleas, 2 
parts, 1569— 1624 ... ... . 

Bruce’s Decisions, Court of Session 1714 — 1715 . 
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Bag. 


It. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 


Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

1^. 


Eng. 

Can. 


Eng. 
Eng. 
S. Af. 


Eng. 

Eng. 


ir. 

Eng. 

Eng. 
1. of M. 
Ind. 
Ind. 
Ind. 
Ind. 





mcimm ) m this Wore aed their Abbreviations. 


Buotu 


BuOi. A. 0. 
BxiCikm, ... 

Bmok 

Bna. N. P. 


Bimb. 

Bear. 

Burt. S. 0. 
BorreU ... 




Buchanauls Beports of tbo Supreme Courts of the Cape of Gkxxl 

Hope» 1^68 — 1878 ... 

Buobauan’s Beporte of Appeal Court (Cape) ... 

Buchanan’s Beporte, Court of Session' and Justiciary (Scot« 
land)y ISOd'^’^lSlS .i. ... ... 

Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Bullet’s Nisi Prius (pubmhed, London, 1772) 

Bulstrode’s Beports, King’s Bench, fol., 3 parts in 1 vol., 1610--« 
1 626 ... ... ... ... ... ... ... •.. 


Bunbury’s Beports, Exchequer, fol., 1 vol., 1713 — 1741 
Burrow’s Bei>ortB, King’s Bench, 5 vols., 1750 — 1772 ... 
Burrow’s Settlement Cases, King’s Bench, 1 vol., 1733 — 1776 
Burrell’s Beports, Admiralty, ed. by Marsden, 1 voi., 1648 — 1840 


S. Af. 
S. Af. 


Scot, 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


• 

O. &P. ... 

0, B. 

C. B. N. S. 

C. B. B. ... 

C. C. Ot. Caa, 

C. L. Ch. 

0. Xi. J. ... 

0. Im j. n. s. 

0. L, J. O. S. 

0. L. B. ... 

C). Xi. B. • . . 

C. Xi. B* ... 

O. L. T. ... 

C. Im T. Occ. N. 


0. P. D 

C'. 1^ • B. ... ... 

C. B. [date] A. C. 

0. B» ... 


C. W. N.... 
Cab. & EL 

Cald. Mag. Cas. 
Calth. 


Cam. Gas. 

Cam. l^rao. 

Camp. 

Can. Com. Casi ... 
Can. Crim. Cas. 
Can. Gaz. 

Can. By. Cas. ... 
Car. & Kir. 

Car. &> M. * 


Car. C. Xi. .«• 
Card. Doc. Ann. 


Carp. Pat. Cas. ... 
Cart, 

Oart* f*. ... 

Carth 

Cary 

Cas. in Ch. 

Gas. Pract. K. B. 

Cas. Sett. 

Cas. iemp. Finch 
Cas. tcmp» King 
Cas. temp, Talb* 

Cass. Dig. 

Ch* (preceded by date) 
Ch* App. 

Ch* Cas* in Oh. . 

Ch* Ch. ... 

Ch, D* ... 

Ch* Bob. 

Chex, Cham* Cas. 

Char* Pr. Gas* ... 

C3dp 


Court of Appeal Beports, 8 vols,, 1867 — 1877 ... 

Carrington and Payne’s Beports, Nisi Prius, 9 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1845 — 1856 ... 

Common Bench Beports, New Series, 20 vols., 1856 — 1865 ... 
Canadian Bankruptcy Beports Annotated, 1920 — (current) ... 
Central C*riminal Court Cases (Sessions Papeis), 1834 — 1913 ... 
Common X^aw Chambers ... 

(^ape IjGl\v j ournal ... ... ... ... >>. ... 

Canada XiUw .Toumal, New Series, 1866 — (current) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
Common I^aw Reports, 3 vols., 1853 — 1855 
Commonwealth Law Beports 
Calcutta Law Reporter 
Canadian Ijaw Times 

Canadian I^aw Times, Occasional Notes ... 

Upper Canada Common Pleas 

Ijaw Reports, Common Pleas Division, 5 vols,, 1875 — 1880 ... 
Cape Provincial Division Reports 
Canadian Beports, Appeal Cases ... 

Cape Times Reports of the Supreme Court of the Cape of Good 

jjtOJpO ••• ••• ••• 

Calcutta Weekly Notes ... ... ... ... 

Cabab^ and Ellis’s Beports, Queen’s Bench Division, 1 vol., 

1QOO tQQg 

Caldecott’s Magistrates’ Ca^s, 1 vol., 177^17*85 !.’! 

Calthrop’s City of London Cases, King’s Bench, 1 vol., 1600 — 
1618 ... ... ... ... ... ... ... ... 

Cameron’s Supreme Court Cases ... ... ... ... , 

Cameron’s Supreme Court Practice 
Campbell’s Reports, Nisi l?rius, 4 vols., 1807 — 1816 ... 

Commercial Law Reports of Canada, 4 volt., 1901 — 1905 
Canadian Criminal Cases, Annotated, 1898 — (current) 

Canadian Gazette ... 

Canadian Railway Cases ... ... ... ... 

Carrington and Kirwan’s Reports, Nisi Prius, 3 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 voL, 1841 — 
184 3 ... ... ... ... ... ... ... ... 

Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of the Reformed Church of 
England, 2 vols., 1646 — 1716 ... 

New Bmnswick Beports (Carleton) ... ... 

Carpmael’s Patent Cases, 2 vols., 1602 — 1842 ... 

Carter’s Reports, Common Pleas, fol., 1 voL, 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, foL, 1 voL, 1687 — 1700 ... 

Cary’s Reports, Chancery, 1 vol. ... 

Cases in Chancery, foL, 3 ports, 1660 — 1697 ... 

Cases of Practice, King’s Bench, 1 vol., 1655 — 1775 ... 

Cases of Settlements and Removals, 1 vol., 1685 — 1727 
Cases temp. Finch, Chancery, fol., 1 voL, 1678 — 1680 
Select Ca^s temp. King, Chancery, fd., 1 voL, 1724 — 1733 ... 
Cases in Equity temp, Talbot, foL, 1 voL, 1730 — 1737 


taw Reports, Chancery Division, since 1890 (e.flr., [1801] 1 Ch.) 

law Reports, Chancery Appeals, 10 vols., 1866 — 1875 

Choyce Cases in Chancery, 1567 — 1606 

Upper Canada Chancery Chambers Reports 

taw Beports, Chancery Division, 46 vols., 1876 — 1890 

Christopher Robinson’s Reports, Admiralty, 6 volij(#798 — 1808 

Charley’s Chamber Cases, 2 vols., 1876 — 1876 ... 

Charley’s New Practice Reports, 3 vols., 1875 — ISttt 

New Brunswick Reports (chipman) 


N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
8. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. M. 
Can. 


S. Af. 
Ind. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 


Eng. 

Can. 

Can. 

Can. 

Can. 


Eng. 

Eng. 


Can. 


Eng. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng, 

Eng. 

Eng. 

Can. 

Eng, 

Eng. 

Eng. 

Eng. 

C an * 
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Chit. 

Cl. «s Fin. 


• • • 

• • » 


Cl. & Sc. Dr. Cas. 
Clay . . • • • • • 

Olif. & Rick. 

Clif. & Steph. ... 

CvO. ... ... 

Co. Ent. 

Co. Inst. 

Co. Jj. J. ... 

Co. Litt. 

Co. Rep. 

C'Ocli. ... ... 

Cockb. & Rowe 
Coll. ... * . . 

Coll. Jxirid. 

Colles 

Colti. ... ... 

Com. 

Com. Cas. 

Com. Dig. 

Comb. 

Con. & Law. 


Cliiity’s Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House ol Lords, 12 vols., 1831 
1840 ... ... ... ... ••• •/* *** *** 

Clark and Scully’s Drainage Cases “* 

Clayton’s Reports and Pleas of Asfeizes at Yorke, ! vol., 1631 — 

1600 ... «•* ••• ••• •** *** tcx^l 

Clifford and Rickards’ Locus Standi Reports, 3 vols., 1878 — 1884 
Clifford and Stephens* Locus Standi Reports, 2 vols., 1867 — 1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries 
Coke’s Institutes 

Colonial I^aw Journal ... 

Coke on Littleton (1 Inst.) 

Coke’s Report/.s 13 parts, 1572 — 1616 
Nova Scotia Reports (Cochran) ... 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 

CoUyer’s Reports, diancery, 2 vols., 1844 — 1846 

Collectanea Juridica, 2 vols. 

Codes’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, foL, 2 vols., 1695 — 1740 
Commercial Cases, 1895 — (current) 

Comyns* Digest 

Oomberbach’s Reports, King’s Bench, foL, 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols.. 


Cong. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, temp, Brough. 


Congdon’s Digest ... 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol.. 


1833—1834 


Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 


1742 


• • • 


• • • 




• • • 


• ff » 


t • • 


G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 


Coop, temp, Cott. 

C^or . ... ... 

Corb. & D. 

Correspondances Jud. 
Couper ... 

Cout. 

Cout. Dig. 

O/O wp. ... ... 

Cox &> Atk. 

Cox, C. C. 

Cox, Eq. Cas. ... 
Cox, M. & H. 

Cr. & J. 

Cr. & M. 

Cr. & Ph. 

Cr. App. Rep. ... 

Cr. M. & R. 


C. P. Cooper’s Cases iemp. Cottenham, CJliancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vpl., 1819 
Correspondances Judiciaires 

Couper 's Justiciary Reports (Scotland), 5 vols., 1868 — 1885 ... 
Coutlees’ Unreported Cases 
Coutlees’ Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1843 — 1846 
E, W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 ... 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 
1 vol., 1846 — 18o2 ... ... ... ... ... ... 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Appeal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 


Craw. & D. 

Craw. & D. Abr. C. 
Cress. Insolv. Cas. 
Cripps’ Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt. 


Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850... 
Croke’s Reports temp. Charles I., King’s Bench and Common 
Pleas, 1 vol., 1625 — 1641 ... ... ... 


Croke’s Reports iemp. Elizabeth, King’s Bench and Common 
Pleas, 1 vol., 1582 — 1603 

Croke’s Reports iemp. James I., King’s Bench and Common 
Pleas, 1 vol., 1608 — 1625 

Cruise’s Digest of the Law of Real Property, 7 vols. ... 
Cunningham’s Reports, King’s Bench, foL, 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


D. 


#«• 


D. 0. A. ... 
D. L. K. 


• • • 
• •• 


Duxbmw’s Reports of the High Court of the South African 
Republic ... ... ... ... 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 








Eng. 


Eng, 

Can. 



Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Can. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Ind. 

Eng. 

Can. 

Scot. 

C’an. 

Can. 

Eng. 

Eng. 

Eiig. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng.^ 

Eng. 

ir. 

Ir, 

Eng. 

Eng., 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can- 
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Dal. 

Dalr« 

Dana 

Dan. & IX 
Dav. & Mer. 


Dalison'B Reporte, Conamon Pleas, foL, 1 vol., 1646 — 1674 ... 

Dalrymple^s Decisions, Court of Session (Scotland), fol., 1 vol., 
1698''~*1720 ... ••• ... ... ... ... ... 


Danielles Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol,, 1828 — 1829 
Davison and Men vale’s Reports, Queen’s Bench, 1 vol., 1843 — 


Day. Ir. ... 

Day. Pat. Cas. 
Day 

Dea. & Sw. 
Deac. 

Deac. &; Ch. 
Dears. B. 
Dears. C. C. 
Deas & And. 
IDe O'. ... 

De G. & «J. 

De G. & Sm. 

De G. F. & J. 

De G. J. & Sm, 


De G. M. & G. ... 

y 


Davys’ (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1604 — 
1611 ... ... ... ... ... ... ... 

Davies’ Patent Cases, 1 vol., 1785 — 1816 

Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1867 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 ... 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 

Dearsly and Bell’s Crown Cases Reserved, 1 vol,, 1856 — 1858 

Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols,, 1844 — 1848 ... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859 — 
1862 ... ... ... ... ... ... ... ... 
De Gex, Jones, and Sriiith’s Reports, Chancery, 4 vols., 1862— 

X ••• ••• ••• ••• ••• ••• 

De Gex, Macnaghten and Gordon's Reports, Chancery, 8 vols., 


Delane ... 

Den. 

Dick. 

Dirl 

Dods. 

Donnelly 

Doug. EL Cas. ... 
Doug. K. B. ... 
Dow 

Dow & Cl. 

Dow. & L. 

Dow. & Ry. K. B. 


Delane’s Decisions, Revision Courte, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1 665 1 67 7 ... ... ... ... ... ... ... 


Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 ... 

Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Ix)^vnde8’ Practice Rei)orts, 7 vols., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 


Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Ilo^yl. • • . ... 
Dowl. N. S. 

Dr. &Wal. 

Dr. & War. 

Dra* ... ... 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp» Nap. 

Drury temp, Sug. 

Dugd. Orig. 

Du^. (Ct. of Sees.) 

Dunning 

Durie 

Dyer 


Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 
Drury and Walsh’s Reports, Cliancery (Ireland), 2 vols., 18.37 — 
1 84 1 ... ... ... ... ... ... ... ... 

Dnuy and Warren’s Reports, Chancery (Ireland), 4 vols., 1841— 
1 843 ... ... ... ... ... ... ... ... 

Draper's King’s Bench Reports ... 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Smale’s R^orts, Chancery, 2 vols., 1859 — 1865... 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840' — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 
1 ... ... ... ... ... ... ... ... 

Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
' 1844 ... ... ... ... ... ... ... ... 

Dugdale's Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 
1838 — 1862 ... ... ... ... ... ... ... 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 
1642 ... ... ... ... ... ... ... ... 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1681 


E. A/ A. ... 
E. & B. ... 


E. & E. ... 

E. B. A E. 

E. D. 0. ... 

E. D. L. ... 

hj. Ia. Ri. ... ... 

E. R. (or Eng. Rep.) 
*E). It. ... ... 

Eag. A Y. 


Upper Canada Error and Appeal ... 

EUis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1852 — 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 
1^^^58 ' 1^$66 ... ... ... . .'. ... ... ... 

Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts Local Division 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’s Tithe Oases, 4 vols., 1204 — 1825 .. 


• • • 

• « 

• • • 


• • • 

• • • 

• • t 


• • • 
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Eng. 

Scot, 

Eng. 

Eng. 

Eng, 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

' Eng. 
Eng. 
Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Can. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Scot, 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 



xviii Reports iKcttJDED m thm Work and thbib Abbreviations, 


East 

£aj9t| P# 0 
Ecc. & Ad 
Eden 
Edgar 
Edw, 

Elchies .. 

Emden’s B. 0. ... 

Eng. Pr. Oas. 

Eq. Oaa. Abr. ... 
Eq. Bep. 

JSsp). ... ... 

Ex. D. ... 

Exch. 

Exch. C. R. 

F. <0t. of 8ess.) 

I P 

• ••• 

F« & F. ... 

F. N. D. 

Fac, Coll. 

Falc 

Falc. & Fitz. 
Fenton ... 

Ferg. 

Fitz. Nat. Brev. 
Fitz-G. ... 

FI. & K. 

Fonbl. 

For. 

Forb. 

Fort. De Laud. 
Fortes. Bep. 

Fost. 

Fount. ... 

Fox & S. Ir. 

Pox &> S. Keg. ... 
Fras. 

Freem. Ch. 

Freem. K. 1 


G. 

G. & R. 

G. I. Dig. 

G. W. D. 

G. W. L. 
Gal. &> Dav. 
Gale 

Gaz. L. R. 
Geld. Dig. 
Gib. Cod. 
Giff. 

Oilb. 

Gilb. C. P. 
GUb. Oh. 

Qilm. & F. 


Gl. & J. 

Glanv. El. Cas. .., 
Glascock 


• • • 


East’s^eports, Klim's Bench» 16 vols., 1800-— 1812 ... 

East’s Pleas of the Opowh 

Spinks* Ecclesiastical and Admiralty Re^rts, 2 vo1b.,1853 — 1855 

Eden’s Reports, Chancery, 2 vols., 1767 — 1766 

Edgar’s Dwislons, Court of Session (Scotland), fol., 1724 — 1725 

Edwards* Reports, Admiralty, 1 vol., 1808 — 1812 

Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — 
1754; ... ... ... ... ... ... ... ... 

Emden’s Building Contracts, Building Leases and Building 


• • • 

• • • 
• • « 

• » • 


Rosooe’s English Prize Cases, 2 vols., 1745—1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 

Equity Reports, 3 vols., 1863 — 1855 

Espinasse’s Rej^rts, Nisi Prius, 6 vols., 1793 — 1810 ... 

Law Reports, Exchequer Division, 5 vote., 1875 — 1880 
Exchequer Reports (Weteby, Hurtetone, and Gordon), 11 vote,, 
1847 " 185^1 ... ... ... ... ... ... ... 

Exchequer Court Reports ... 

Fraser, Court of Session Cases (Scotland), 5th series, 8 vole., 
1 ... ... ... ... ... ... ... 

Foord’s Reports of Gie Supreme Court of the Cape of Good 
Hope, 1879 — 1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vote., 1856— -1867 
Sinnemore’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(ScotianiD, 38 vote,, 1762 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vote., foL, 
1 7 4 4' 1 461 ... ... .■• ... ... ... ... 

Falconer and Pitzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Oonsistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Pitzherbort’s Natura Brevium ... ... ... ... ... 

Pitz-Gibbons* Reports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 
1840—^1842 ... ... ... ... ... ... ... 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 

Forrest’s Reports, Exchequer, 1 vol., 1800—1801 

F>rbes* Decisions, Court of Session (Scotland), foL, 1 vol., 1705 
1 713 ... ... ... ... «.* ... ... ... 

Foitosque, De Laudibus Legum Anglise . . . 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 ... ... ... 

Foster’s Crown Cases, 1 vol., 1708 — 1760 
Fountainhall’s Decisions, Court of Seasion (Scotland), foL, 
2 vote,, 1678 — 1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 
2 vote,, 1822 — 1825 ... ... ... ... ... *... 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol,, 1880 — 

•Fraser (Simon), Election Cases, 2 vote., 1793 
Freeman’s Reports, Chancery, 1 vol., 1660 — 1700 
Freeman’s Reports, King’s bench and Common Pleas, 1 vol., 
1670“*— 1704 ... ... ... ... ... ... 

Gregorowskl’s Reports of the High C!omt of the Orange Free 
State from 1883 ... 

Nova Scotia R^orts (Geldert & Russell) 

General Index Digest 

South African Law Reports, Griqualand West liocal Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vote., 1841 — 1843 
Gale’s Reports, Exchequer, 2 vote., 1835 — 1836 
New Zealand '^zette Law Reports 
Geldert’s Dige st 

Gibson’s Codex Juris EoclesiafAici Anglican! ... 

GiRtud’s Reports, Chancery, 6 vote., 1857- — 1865 
Gilbert’s Cases in Law and ^uity, 1 vol., 1713—1714 
Gilbert’s History and Practice of the Court of .Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 

Oilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part 1. fGlln^r) 1661 — 1666, Part 11. (Falconer) 
1681"**“ 1 686 ... ... ... ... ... ... 
Glyn and Jameson’s Reports, Bankruptcy, 2 vote., 1819 — 1828 
Gi^ville, De legibus et Consuetudinibus Regal Anglia 
Olanville’s Election Cases, 1 vol.^ 1623 — 1624 ... 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 


t • • 






Eng4 

Eng; 

Eng. 

Soot. 

Engi 

Scot. 


Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Can. 


Scot. 


S. Af. 
Eng. 
S. Ai. 

Scok 


Soot. 


Eng. 


N.Z. 

Scot. 


Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Soet. 


Ir. 


Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 
8. Af. 
S. Af. 
Eng. 
Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng, 


Soot. 

Eng. 



mcLtTDSD m THIS Work anb their Abbreviations. 


'Oodl}* 


Oouldsb. 

Qow 

Griffin’s Patent Oases 
GwilL 


Godbolt’s BepoHs» Kinrt Bench, Ooixunon Pleas, and £)xche* 
quer, 1 voL, 1674^1637 ... .^. ... ... ..* 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

voL, 15S6‘~~'1601 ... ... ... ... ... 

Gow’s Reports, Nisi Prius, 1 vol., 1618— '1820 

Upper Canada Chancery (Grant) ... ... ... 

Griffin’s Patent Cases, l8o4 — 1887 

GwiUim’s Tithe Cases, 4 vols., 1224 — 1824 


Eng. 

Eng« 

Eng. 

Can. 

Eng. 

Eng. 


H. 


• « • ••• 


• • • 


H. dec. ... 
H. & N. ... 
H. & Tw. 
H. & W. 


• • • 

• • • 

• • • 


• • • 
• • • 
• • • 

• • • 


Hi B. R. (preceded by 
date) 

H. O. 

H. B. C. ... 

£t. L. Cas. 

Hag. Adm, 

Hag. Con. 

Bco. 

Hanes 


Hale, C. L. 
Hale, P. 0. 
Han. . . . 

Har. & Ruth. 


Har. & W. 


Hare. 


Hard. ... 

Hare 

Hawk. P. C. 

Hay 

Hay & Mart. 
Hayes 
Hayes & Jo. 

Hem. & M. 

H[et. ... ... 

Hob 

Hodg 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt. K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R« 
Hop. & Colt. 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 

How. C 

How. C. S. ... 


How. E. E« 
How. P. L. 
Bud. ^ B. 


Hudson’s B. C. ... 
Hut. 

Hyde 


Hertzog’s Reports of the High Court of the South African 
R6pu>bhe, 1883 ... ... ... ... ... ... 

Huristone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1860 
Hurlstone and Norman’s Reports, Exchequer,? vols., 1856 — 1862 
Hall and Twells* Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s' Reports, Exchequer, 1 vol., 1840 — 
1841 ... ... ... ... ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 (e.gr., [1916] H. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1860 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggai^’s Consistorial Reports, 2 vols., 1789 — 1821 ... 
Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 
1791 ... ... ... ... ... ... ... ... 

Hale’s Common T^aw 
Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay ) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 
1866 ... ... ... ••• ... ... 

Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — 1830 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681 1601 »»• t.. ... ... ... ... 

Hardres’ Reports, Exchequer, fol., 1 voL, 1655 — 1069... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. ... ... ... 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 voL, 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 
1834 ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1866 
Hetley’s Reports, Common Pleas, fol., 1 voL, 1027 — 1631 
Hobait’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s RepoHs, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admimlty, 1 voL, 1863—1867 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports. King’s Bench, fol., 1 vol., 1688 — 1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’s Decisions, Cbiui^ of Session (Scotland), fol., 1 vol., 1735 
1744 ... ... ... ... ».» ... ... •». 

Hong Kong Reports ... ... ... ... ... , ... 

Hop wood and Colttnan’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 voL, 1803 — 1867 
Horn and HuHstone’s RepoHs, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vescy Jun.’s Reports, Chancery, 
2 vols., 1753 — 1817 

Howard’s C^ncery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on tne Popery liws 

Hudson and Brooke’s Reports, King^s Bench and Exchequer 
(Ireland), 2 vote., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vote. ... 

Hume’s Decisions, Court of Session (Scottend), 1 vol,, 1781 — 1822 
Hutton^s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Hemy Blockstone’s Rei)orts,Commt>n'!Hesis,2 vols., 1788 — 1796 
Hyde’s Reports 


S. At 

^g. 

Eng. 


Eng. 

Eng. 
S, M. 
Can, 
Eng. 
Eng. 
Eng, 
Eng. 


Scot. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng, 

Scot. 
Hong Kong 
Eng. 
Eng. 

Eng. 


Eng. 

Ir. 


Ir, 

It. 

Ir. 


In 

Eng. 

Scot. 

Eng, 

Eng. 

Ind. 


... Irish Common Law Reiwrls, 17 vote., 1849— 1866 

1* Ch. R* irijdi Chancery Reports, 17 vote., 1860 — 1867 .. 

E . ... ... Irish Equity Rep<^, 18 vote^, 1838 — 1851 


In 

Ir. 

Ir. 



Eeports included in this Work and their Abbreviations, 


Jj* I'C* ••• *« 

1. L. R. (VoL) AU. 

I. L. R. (VoL) Bom. .. 

1. L. R. (Vol.) Calc. .. 

I, L. R. (Vol.) Lah. .. 

I. L. R. (Vol.) Mad. .. 

I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. .. 

I. !iL. ... ... .. 

I. B. Q?. iFo. ... 

I. R. (preceded by datf?) 
I. R. (W.)C. L. 

I. R. 

I. R. R: & L. 


Ind. Awards 
Ind. Jur. N. 8. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. JTur. ... ... 

Ir. L. Rec. 1st ser. 
Ir. L. Rec. N. S. 
Irv. 


J. Bridg. 

J. X)« R. ..« 

J* . . ... 

J. P. Jo. 

J . Ri. ... 

J. R. N. S. 

J. Shaw, Just. 
J 8(C. ... 

Jac. & W. 
.Tames 
Jebb & B. 

Jebb & S. 


• • • 

• « « 

• • • 


Jebb, C. C. 

Jebb, Or. & Pr. Gas. 

Jo. OaiT. ... 

J o. Ssj Lat. ... 


# • • 

f t • 

• • • 


Jo. Ex. Ir. 
John. 

John. H. 
J ur. ... 

Jur. N. S. 

K. 


£l. &i G“. ... ... 

IC. J. ... ... 

K. B. (preceded by 

ELames, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

Keil 

JECel . ... • • . 

Kel. W 

Keny. 

Keny. Ch. 

Kerr 


date) 


Irish Law Reports, 13 vols., 1838 — 1861 
Indian Law Imports, Allahabad ... 

Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore , ... 

Indian Law Reports, Madras 
Indian Law Reports, Patna 
Indian Law Reports, Rangoon 
Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1867, — (current) 

Irish Reports, since 1893 {e,g.f [18941 1 I, R.) ... 

Irish Reports, Comipon Law, 11 vols., 1866—1877 
Irish Reports, Equity, 11 vols., 1866—1877 
Irish Reports, Registi*y Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 Vol., 3868 — 1876 ... ... ... ... ... ... 

Industrial Awards Recommendations 

Indian Jurist, New Scries ... 

Indian Jurist, Old Series ... 

Reports of Irish Cheuit Cases, 1 vol., 1841 — 1843 
Irish .Jurist, 18 vols., 1849 — 1866... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1862 — 1867 ... 

Sir John Bridgman’s Reports, Common Pleas, foL, 1 vol., 1613 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Dl VISIOTL ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (current) 

.Tustice of the Peace (Weekly Notes of Cases) ... 

J urist Reports ... ... ... ... ... ... ... 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Cliancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Report.s, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s R€*ports, Queen’s Bench (Ireland), 1 vol. 

1 84 1 ' 1 842 ... ... ... ... ... ... ... 

Jebb and Symes* Reports, Queen’s Bench (Ireland), 2 vols., 

-I QQtt 1 

.Tebb’s Crown Cases Reserved (Ireland), i’ vol., 1822—1^0 !!! 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and t’arey’s Reports, Exchequer (Ireland), 1 vol., 1838 

Jones and' La Touche’s Reports, Cliancery (Ireland), 3 vols., 
1844“~‘3846 ... ... ... ... ... ... ... 

T. Jones’ Reports, Exchequer (Ii*eland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Henuning’s Reports, Chancery, 2 vols., 1859 — 1862 
Jurist Reports, 18 vols., 1837 — 1854 
Jurist Reports, New Series, 12 vols., 1865 — 1867 

Kotze’s Reports of the High Court of the Transvaal Province 

1877 — 1881 ., ... ... ... ... ... ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (c.flr., [1901] 2 
IC! . B .) ... ... ... ... ... ... ... ... 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 
foL, 2 vols., 1540 — 1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716 — 1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1752 — 1768 

Kay’s Reports, Cliancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, foL, 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1678 
Sir John Kolyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, foL, 1 voL, Chancery, 1730 — 1732 ; 

King’s Bench, foL, 1731 — 1734... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763—1769 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1758— 1754 
New Brunswick Reports (Kerr) 


• • • 

• • • 








Ir* 

had* 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

It. 

Ir. 

Ir* 

It. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 


Soot. 


Soot. 

Soot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng* 

Cajui* 



BePORTS INCLUDED IN THIS WOBK AND THEIR ABBREVIATIONS. 


EUkerran 

Kn. & Omb. 

Knapp ... 

X^no3C ... ... ... 

Konst* & W. Hat. App. 

Konst. Bat. App. 

L. & G. (imp. Plunk. ... 

L. & G. iemp, Sugd. 

L. & Welsh. 

li. 0. Sc M. Gaz. 

L* O. J, \.. ... 

L. C. L. J 

L. 0. It. ... ... ... 

L. G. R. 

L. J. Adm. 

L. J. Bey 

L. J. C. C. 

L. J. 0. P 

L. J, Ch. 

Jj, J. Eccl. 

L. J. Kx. 

L. J. Ex. Eq. 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. C 

L. J. O. S 

L. «T • P. ... ... ... 

L. J. P. M 

L. J. P. C 

L. J. P. M. &A. 

li. 3 o* ... ... 

X^. lu* H*. ... ... ... 

-L. M. & P 


Xi. ... ... 

L. K. A. & E. ... 

L. H. 0. O. R« ... 

L. It. C. P. 

L. K. Eq. 

L. R. Exch. 

L. li. H. L. 

L. R. Xnd. App. 

L. R. Ind. App. 8upp. 
Vol. 

L. R. Ir. 

L. B. P. Sc D. ... 

L. R. P. 0. 

L. R. Q. B. 

Xi. R* Q. B* ... 

L. R. Sc. & Div. 

L. T. 

X?* -Jo. ... 

L. T. O. S. 

Xj. XXi. ... ... 

* • • 

Xiaws. Reg. Gas. 

Lid. Raym. 

XiC. Sc Oa. 

Ijeach 

Ije^ iemp. Hard. 


Kilkerran’s Decisionsi Court of Session (Scotland), fol., 1 vol., 
1738— 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... 

Knoxes Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1 0 1 ... ... ... ... ... ... ... ... 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd and Goold’s Reports iemp. Plunkett, Chancery (Ireland), 

1 vol., 1834 — 1839 

XJoyd and Goold’s Reports iemp. Sugden, Chancery (Ireland), 
1 vol., 1835 ... ... ... ... ... ... ... 

lioyd and Welsby’s Commercial and Mercantile Cases, 1 vol.. 

Local Courts and Municipal Gazette 
Lower Canada Jurist .*. ... ... ... ^ 

lower Canada Law Journal 
lower Canada Reports 
Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

I^aw Journal (County Courts Reporter), 1912 — (current) 
luaw Journal, Common Pleas, 1831 — 1875 
I^aw Journal, Chancc^ry, 1831 — (cuirent) 

Io,w Journal, Ecclesiastical Cases, 1866—1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Jjaw Jom*nal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see X^aw 
.X ourn.al ) ... ... ... ... ... ... ... ... 

I^w Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, I)ivorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1866 ^ '^187.) ... ... ... . ... ... ... ... 

Law Journal, Privy Council, 1865 — (current) ... 

Law .Toumal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1806 — (current) 
licader I^w Reports 

]x)wndes, Maxwell, and Pollock’s Reports, Bail Couit and 
Practice, 2 vols., 1850 — 1851 ... 

I^gal News 

Jaw Reports, Admiralty and Ecclesiastical Cases, 4 vOls., 1865 
' 1 87 o ... ... ... ... ... ... ... ... 

Iaw Reports, Crown 6ases Reserved, 2 vols., 1865 — 1875 
Law Reports, Coimnon Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Coses, 20 vols,, 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1805 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 187.5 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols,, 
1877”~~1893 ... ... ... ... ... ... ... 

Jjaw Reports, Pi’obate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Ih*ivy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Liords 

2 vols., 1866 — 1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) ... ... .x. 

Ivaw Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

1^ Themis ... ... ... 

LAne’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 ... 

Latch’s Reports, King’s Bench, fol., 1 voL, 1625 — 1628 
Jjawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 

L^eigh and Cave’s Crown Cases Reserved, 1 voL, 1801 — 1865 ... 
lieach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Liee’s Ecclesiastical Judgments, 2 vols., 1762 — 1768 
T. Liee’s Oases femp. Hardwicke, King’s Bench, 1 vol., 1733 — 
1738 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Xr. 

Xr. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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xxii Reports included in this Work and their Abbreviations. 


Leg. Hep. 

Legge 

Leon. 

Lev. 

Lew. C. O. 

Ley 

Lib. Ass. 

Lilly 

Lloyd, L. R. 
Lloyd, Pr. Cas. ... 
JEjo£ri/ ... ... 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lulnley, P. L. C. 
Ijusb. ... ... 


Lut. Reg. Cas. ... 

Lynd. 

M. 

M. &S. 

M. & W. 

M. (\C. 

M. C. R. 

M. H. C. R. 

M. L. K. (Vol.) K. B. or 

1[3 a ••• «•« 

M. L. R. (Vol.) S. G. ... 
M. M. Cas. 

•Adac. ... ... ... 

Mac. & G. 

Mac, «S: H. 

M‘Cle. 

M‘Cle. iV. Yo 

Macfarlano 

Mad. & Rob. 

Macph. ((’t. of fioss.) ... 

Macq. 

Macr. 

Sdad. ... ... i>« 

lA^add.. ... ... ... 

Madd. & G. 

Madox 

Madox, Exch. ... 

Mag. 

Man. it Ct. 

Man. & Ry. K. B. 

Man. & Ry. M. C, 

Man. L. J. 

IVdan. Ijf XT'. ... . . . 

Man. R. te7)?p. Wood ... 
■ft d fans. ... ... ... 

IMLar. Ji. 07. ... ... 

March 

Jl^arr* ... ... 

Marsh. 

Marsh. 

Mayn. 

M^eg. ... ... 
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Legal Reporter 

Legge’s Reports 
Looi^ard’s Reports, King’s Bench, Common Pleas and Exche 
quer, fol., 4 parts, 1552 — 1615... ... ... ... ... 

Levinz’s Reports, King’s Bench and Common Pleas, foL, 3 vols., 
1660' ' X 61i6 ««. ... ... ... ... ... ... 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1 838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw. ill.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, foL, 1 voL, 1627 — 1631 ... 

Lloyd’s List Law Reports, 1919 — (current) 

Head’s Reports of Prize Oases, 6 vols., 1914 — 1918 

Lout’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol.. 

Journals of the House of Lords ... ... ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Liishington’s Reports, Admiralty, 1 vol., 1859 — 1802 ... 

Sir E. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 
1682~~~1704 ... ... ... ... ... ... ... 

A. J. Lutwyche’s Registration Case^, 2 vols., 1843 — 18i^ 
Lyndwood, Provinci^e, fol., 1 voL 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 3850 

Maulo and Selwyn’s Reports, King’s Bench, 6 vols,, 1813 — 1817 
Meeson and Wclsby’s Repoit>s, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Oases 
Montreal Condensed Reports 
Madras High Court Repoitis 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court 
Maitin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849- 
1 852 ... ... ../ ... ... ... ... 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M’Oleland’s Reports, Exchequer, I vol., 1824 ... 

M^Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Coiuii of Session (Scotland), 3 parts, 
1838 ^ ^ 1839 ••• ... ... ... ... ... ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
vol», 1839 ... ... ... ... ... ... ... 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reporte 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 
Maddock and Gel dart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulai’e Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 
5 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 
1840 " 184 1) . *♦ ... ... ... ... ... *«• 

Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — 
1830 ... ••• ... ... ... ... ... ... 

Manning and Ryland’s Magistrates* Cases, 8 vols., 1827 — 1830 
^lanitoha I^aw Journal ... ... ... ... ... 

Manitoba Law Reports 

Manitoba Reports temp* Wood ... ... ’ ... 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Oockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ..• 
Marshall’s Reports, Common fleas, 2 vols., 1813 — 1816 
^Rlarshall s Reports ... ... ... ... ... ... ... 

Maynard’s Reports, Exchequer . Memoranda of Edw. I. and 
Year Books of Edw. II., Yeair Books, Part I., 1273--132C ... 
Megone’s Companies Acts Oases, 2 vols., 1889 — :1891 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng, 
Eng. 
Can, 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng, 

Scot. 


Scot. 


Scot. 

Scot, 

Eng. 

Ind. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 



Eng. 
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Men. 


• • • 


••• 

lifod* Hep* 

Uol 

jBilotlt# 

Ho&t« & A. 

Mont. & B. 

Mont. Si Ch. 

Mont. & M. 

Mont. D. & De G. 

Moo. & P, 

Moo. Si B. 

Moo. Ind. App. 

Moo. P. 0. 0. 

Moo. P. 0. 0. N. S. 

Mood. & M. 

Mood. Si B. 

Mood. C. C. 

Moore, C. P. 

Moore, K. B. ' 

Mor. Diet. 

Morr. 

Mos. T.. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr, 

My. & Oi*. 

My. & K. 

A.. 0. ... ... 

N. Si S. ... 

N. B. Dig. 

N. B. Eq. Rep. ... 

N. B. R, 

N. B. R. (AU.) ... 

N. B. R. (Ber.) ... 

N. B. R. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N, B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tni.) 

N. I. (preceded'by date) 

1^. Xj. xti. ... ... 

N. P. D. ... 

N. S, R. ... 

N. S. R. (Coch.) 

N. 8. R. (G. & O.) 

N. S. R. (G. & R.) 

N« B. R. (James) 

N. S. R. (Old.) ... 

N. S. R. (R. A*C.) 

N. 8. R. (R. & G.) 

N. 8. R. (aiiom.) 

S. W. Adin. or Ad. 

N. 8. W. B. 

N. S. W. Bkpty. Cas. 

N. S. W. Eq. ... 

N, B. W. Ind. Arbtn. Coe. 

N. a W. L. E 

N* B. W. Xj^d App. Cts. 
N. S. W. S. C. R. (Eq.) 
N- B. W. S. (?. R. (L.) ... 
N. B. W. B. C. R. N. S. 
N. S. W. W. N. 

W, 

N. W. T. R. ... 

N. Z, Jur. 

Nv Z. Jur. Mining Law 
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Mensde's Reports of the Supreme Court of the Cape of Good 

Hope, 182b — 1850 ... 

Merlyale’s Beporte, Chancery, 3 vols. , 183 6 — 1817 
MHward’s Ecclesiastical Beporta (Ireland), 1 vol., 1819 — 1843 

Modem Reports, 12 vols., 1069 — 1755 

Molloy*s Report’s, Chancery (Ireland), 3 vols., 1808—1831 ... 

Montagu’s Reports, Bankruptcy 1 vol., 1829 — 1832 ... 
Montagu and Ay^n’s Reports, Bankruptcy, 3 vols., 1832 — 1838 
Montagu and Blah’s Reports, Bankruptcy, 1 voL, 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 voL, 1838 — 1840 
MontaguandMacarthur’sBworts,Bankruptcy,lvol.,1826-- 1830 
Monta^, Deacon, and De Gex^s Reports, Bankruptcy, 3 vols,, 
1840 ' 1844 ... ... ... ... ... ... ... 

Moore and Payne’s Reports, Common Pleas, 6 vols., 1827—1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Oases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836 — 186S 
Moore’s Privy Coimcil Cases, New Series, 9 vols., — 1873 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., lW6 — 1830 ... 
Moody and Robinson’s Repoiis, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1632 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 

Moseley’s Reports, Chancery, foL, 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Huilstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Repoits, Chancery, 3 vols., 1832 — 1835 

Native Appeal Coses 
Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) ... 

New Bmnswiek Equity Reports ... 

New Brunswick Repoiis ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) ... ... 

New Brunswick Reports (Chipman) 

New Brunswick Report* (Hannay) 

New Brunswick Report* (Kerr) ... 

New Bnmswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pu^ey and Trueman) 

New Brunswick Reports (Pugsley) 

New. Brunswick Reports (Trueman) 

Northern Ireland l-*aw Reports, 1 926 — (current) {e,g. , [1 926] N. 
Natal Law Reports 

South African Law Reports, Natal Provincial Division 
Nova Scotia Reports 
Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Bepoi'ts (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Oases 

New South Wales Reports, Equity 

New South Wales Inaustrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) ... 

New South Wales Supreme Court Reports (Law) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

Nortti-Western Provinces High Court Reports 

North-West Territories Reports 

New Zealand Jurist ... ... . 

New Zealand Jurist Mining Law ... 
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S. Af. 
Eng. 

Ir. 

Eng. 

It. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

S. Af. 
Tasmania 
Can. 
Can.' 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
It. 
S. AJ. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind* 
Can. 
N.Z. 
N.Z. 
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N. Z. .Tur. N. a... 

Zt L. H'* 

N. Z. L. R. C. A. 
Nels. 

Nev. & M. K. B. 
Nov. & M. M. C. 
Nov, & P, K. B, 
Nev, «fc P. M. C. 
New Mag. Cas. “ 

New Pract. Cas. 
New Rep. 

New Sess. Cas. ... 


Nfld. L. R. 

Nolan 

Notes of Oases ... 
Noy 


New Zealand .Jurist, New Series ... ... ... 

New Zealand Law Reports, 1883 — (current) 

New2^aland Law Reports, Court of Appeal, .5 vols., 1883 — 1887 
Nelson^s Reports, Chancery, 1 voL, 1635 — 1693 . 

Nevile and Manning’s Reports, King’s Bench, G vols., 1 832 — 1836 
Nevile and Manning’s Magistrates* Cases, 3 vols., 1832^1836 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 
NevDe and Perry’s Magistrates’ Cases, 1 vol., 1836- — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
18 ^^'"*' 18.30 ... ... ... ... ... ... ... 


New Practice Cases (Bittleston and othoi’s), 3 vols., 1844 — 1848 
New Reports, 6 vols., 1862—1865 ... ... ... '... 

New Sessions Magistrates* Cases (Carrow, Hamertoii, Aden, 

etc.), 4 vols., 1844 — 1851 ... ... 

Newfoundland Reports 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 ... 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 
1841 ■ 18o0 ... ... ... ... ... ... ... 

Noy’s Reports, King's Bench, foL, 1 vol., 1558 — 1649 


N.Z. 

N.?, 

N.Z. 

Eng 

Eng. 

Eng. 

Eng 

Eng 

Eng. 

En£^ 

Eng. 



Eng. 

Eng. 


O. B. & F. 
(). B. a P. 
O. Bridg. 


O. F. S. 

O. L. R. 
O’M. & n. 
O. P. D. 

O. R. 

O. R. 

O. R. C. ... 
O. S» ... 
O. W. N. 
O. W. R. 
Old. 

Ont. Dig. 
Owen 
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Ollivicr Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

Old Bailey Session Papers ... ... ... ... ... Eng. 

Sir Orlando Bridgman's Reports, Common Pleas, 1 vol., 1660 — 

Reports of the High Court of the Orange Free State, 1 879 — 1883 S. Af. 

Ontario Law Reports ... ... ... ... ... ... Can. 

O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

South African I^aw Reports, Orange Free State Provincial Division S. Af. 

Ontario Reports ... ... ... ... ... ... ... Can. 

Official Reports of the South African Republic, 1894 — 1899 ... S. Af. 

Reports of the High Court of the Orange River Colony ... S. At 

Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

Ontario Weekly Notes ... ... ... ... ... ... Can. 

Ontario Weekly Reporter ... Can. 

Nova Scotia Reports (Oldrights) ... Can. 

Digest of Ontario Oasi^ Law, 4 vols., 1823 — 1900 Can. 

Owen’s Reports, King’s Bench and Common Pleas, foL, 1 vol., 

1557 — 1614 ... ... ... ... ... ... ... 


P. (preceded by date) ... 

P. & 

P. & 

P. 


P. 


P. E. I. ... 
P. R, 

P. Wms. 

Palm. 


Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Pelham . . . 

Per. & Dav. 

Per. & Kn. 

Per. C. S. 

Per. P. ... 

Phil. El. Cos. ... 
Phillim, ... 
Phillim. Eccl. Ju<L 
Phip. 

Pig. & R. 
jRitc. ... ... 

Plowd. ... 

I^oll . ... ... 

Poph. 

Pow. K. & D. 


Law Reports, Probate, Divorce, and Admiralty Division, since 
1890 (e.g., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman)... 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1014 — 1922 

Law Reports, Pi’obate, Divorce, and Admiialty Division, 15 
vols., 1875 — 1890 
Prince Edward Island Reports 
Ontario Practice 

Peere Williams’ Reports, Chancery and King’s BcncJi, 3 vols., 


1695—1735 




• • 9 


9 9 0 


0 0 9 


9 9 9 


0 9 9 


0 9 0 


Palmer’s Reports, King’s Bench, fob, 1 vol., 1619 — 1029 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 
1678“~1717 ... ... ... ... ... ... ... 


Paton’s Scotch Appeals, Hou.se of Ijords, 6 vols., 1720 — 1822 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Repoi*ts, Queen’s Bench, 4 vols., 1838 — 1 84 1 

Perry and Knapp’s Election Cases, 1 vol., 1833 

Pcrrault’s Counseil Supericur 

PeiTault’s Pr^vost<^ do Quebec, 1720 — 1756 

Phillips’ Reports, Chancery, 2 vols., 1841—1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiaatical Reports, 3 vols., 1809 — 1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1867 — 1875s 

-Phipson’s Digest of Natal Reports, 1858 — 1859 ... 

Pigott and Rodwell’s Registratiop Cases, 1 vol., 1843 — 1845 ... 
Piteaim’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1550 — 1580, and Plowden’a 
Queries, VoL L ... ... * 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1070 — 1082 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1027 ... 

Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1858 


Can. 

Can. 

Eng. & Col. 

Eng. 
Can. 
^ Can. 


Eng, 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Can. 
Can. 
Eng, 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 


Eng. 

Eng. 

Eng. 

Eng. 



Reports included in this Worn and their Abbreviations. 


Pratt 
Free. Ch. 
Price 
Price 
Pug. 

Py. E. . 


Q. B. (preceded by date) 
Q. B. D. 

Q. J.P. ... ... 

X^. J . . > • ... 

Xi. xt. ... ... 

Q. L, E. (Beor) 

Q. E. (VoV.) K. B. or Q. B. 

Q. E. (Vol.) S. C. 

Q. S. 0. R, 

Q. S. E. ... 

Q. W. N. 

R. 


R. (Ct. of Sess.)... 

Xt . » Cv« .4. ... 

Xt. (.'• 444 444 

R. & G. 4.4 

Xt . . 4 4 4 . 4 4 

Xt* do <X . 4 4 4 . 4 4 

It. do Xi4 .44 444 

E. X^. I). ... ... 

li. E. D 

R. J. R. Q. 
li. L. N. S. 

E. L. O. B. 

li'. 1^. .4. ... 

It . Xt . .44 ... 

Xtayxx. 4 4 4 4 4 . 

Real Prop. Cas. 
Rep. Oh. 

Rep. in C. of A. ... 
Res. & £q. Jud. 
Reserv. Cas, 

Rick. & M. 

Rick. & S. 

Eidg. L. & 8. ... 

Ridg. Pari. Rop. 

Eidg. /emp. XX. ... 

Ritch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. ... 

Robert. App. 
Robin. App. 

XtoU. Abr. 

Roll. Rep. 

Rom. 

Roecoe’s B. 0. 
Bode 

Boss, L. 0. 

Rowe 
Rul. Cas. 

Russ. 

Bufli. A M. 


Pratt’s Supplement to Bott’s Pot)r Iiaws, 1888 
Ih-ecedents in Chancery, fol., 1 vol., 1(589 — 1722 
Price’s Xteports, Exchequer, 13 vols., 1814: — 1824 
Price’s Mining Commissioners* Oases 
New Brunswick Reports (Xhigsloy) ... ... 

Pykes’ lower Canada Repol& 

Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841 — 1852 

liaw Reports, Queen’s Bench Division, 1891 — 1901 [1891] 

1 Q. B.) .. 4 ... ... . 4 4 . 4 . 4 4 . . 4 4 . 4 4 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 
Queensland Justice of Peace Reports ... ... ■ 

Queensland Law Jom*nal and Reports, 11 vols,, 1879 — 1901 ... 
Quebec Law Xleports “ ... 

Queensland Law Reports by Beor, 1876 — 1878 
Quebec Practice Roports ... ... ... ... 

Ilapports Judiciaries de Quebec, Cour du Banc du L % 1892 — 

^ current) ..4 #4. .4. 44# 444 .4.^^^^. ... ... 

Rapports Judiciaires de Quebec, Cour Sup<3rieure, 1892 — 

(C/Xirrent) .4. .4. .4. 44# .44 ••• ... ... 

Queensland Supreme Coiu't Reports, 5 vols., 1860 — 1881 
Queensland State Reports, 6 vols., 1902 — 1906... 

Weekly Notes, Queensland 

The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the, Capo of Good 

Hope, 1861-~~1867, 1871—1872, 1877—1878 

Retiie, Coiu’t of Session Cases (Scotland), 4th series, 25 vols., 
1873~~”1898 .4. ... ... ... ... 

Ramsay, Appeal Cases 
Nova Scotia Repoi*ts (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de legislation et de Jurisprudence de Canada 
Revue de Jurisprudence ... 

Revue de Ix*gislation et de Jiirispi’uden9e, 3 vols., 1845 — 1848 

New South Wales, Reserved and Equity Ilecisions 

Ritchie’s Equity Decisions (Russell) 

Quebec Revised Rcpoi’t-s ... 

Revue Jj^gale, New Series, 1895 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Ciiscs, 1884 — (current) ^ ... ... 

Revised Reports ... ... ... ... * ... 

Rastell’s Ent-rie.s 

Rayner’s Tithe Cases, 3 vols,, 1575 — 1782 
Re^ Property Case,s, 2 vols., 1843 — 1847 
Repoi*ts in Chancery, fol., 3 vols., 1615 — 1710 ... 

R eports in Courts of A ppeal ... . . . ’ 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Ixjcu^ Standi Hepoits, 1 vol., 1890 — 

A C7TS ••• ••r ••• 

Ridgeway, liapp, and Schoalcs’ Reports (Ireland), I vol., 1793 — 
Ridgeway’s l^arlianieniary Reports (Ireland), 3 vols,, 1784 — 

1 ^ 90 4.4 4«# 444 4*4 .44 44. 444 44. 

Ridgeway’s Reports iemp. Hardwicke, 1 vol., King’s Bench, 

1733- 1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Kej>orts, 2 vols., 1-844—1853 
Roberts, Ijceming, and Wallis’ New County Court- Cases, 1 vol., 

1 1 1 ... .4. 444 444 444 444 ... 

Robertson’s Scotch Appeals, House of Ijords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Report>s, King’s Bench, fol., 2 vols., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases ... ... ... 

Rose’s Reports, Bankruptcy, 2 voLs,, 1810 — 1816 
Ross’s trading Coses in Commercial Liiw (England and Scot- 
land.), 3 vols. .«• ... 44. .44 4.4 .44 .*• 

Rowe’s Repoi’ts (England and Ireland), 1 voL, 1798 — 1823 ... 
Campbell’s Ruling Cases, 25 vols. 

Russell’s Repoi'ts, Chancery, 6 vols., 1824 — 1829 

Russell and Mylne’s Xieports, Chancery, 2 vols., 1829--*-1833 .*• 


XXV 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Alls. 

Can. 

Aus. 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotatiiig cases lias been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,** are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified oa 
“ Inferred to,** which coma at the end of the group and are arranged, inf ae in chrono- 
logical order. Oases which annotate the annotated case generally ar^g nped together 
after cases which annotate specific points, similarly arranged, and ar^wllowed by cases 
classified as Mentioned *’ arranged chronologically infer ae. The terms used in clari- 
fying the annotating cases are as follows 

“ AppiiEP *’ (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has beemapplied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ** (Apprvd.)-~This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter isr 
in a higher court than the former* 

** Considered ** (Consd.)*^-This expression is used where the remarks in the annotating 
case are devoid of adverse ciiticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished *’ (Distd.). — ^This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is po&ited out. 

Doubted ” (Dbtd.). — ^Tliis expression is used whore the court in the armotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

Explained *’ (Expld. ). — ^This expression is used where the earlier case is not necessarily 
doubted, but Uie decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ** (Extd,). — Compare Applied,’* supra. 

** Followed ” (Polld.)- — This expression is used to denote that the same principles of law 
ore applied in the two cases. It docs not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Folix)wed *’ (N.F.). — Compare “ Followed,’* supra^ to which it is the adverse. 

Overruled *’ (Overd,). — This expression is used whore the annotating case is on sub- 
stantially identical facts with the annotated case and in a liiglier court and the rule 
in the latter case is hold to bo wrong. 

•• Referred ** (Refd. ). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite cliaracter 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Alentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only whei*e the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — -.Definitions. 


11. Add, Citation : — on appeal, svh nant* Royal 
AGB icxTLTURAii Hali. Co: V . Islington Assess- 
ment Committee, [1918] A. C. 625, H. L. 

80. Add. AvYiotntiava Refd. Oraifrola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. Mentd. 
The Wilhelmina, [1923] 112; Bhagchand 

Dagdusa Gujrathi v. Secretary of St^te for 
India in Council (1927), 43 T. L. R. 617. 

31. Add, Annolaiiona Consd. Ware & De Pre- 
ville V , Motor Trade Assocn., [1921 ] 3 K. B. 

40. Mentd. Bhagchand Dagdusa Gujrathi v. 
Secretary of State for India in ( ouncil (1927), 
43 T. L. R. 617; Oraigoia Merthyr Co. v, 
Swansea Corpn., [1928] Ch. 236. 

88. Add: Avnotations : — Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Neville v. 
London Express Newspaper (1918), 88 L. J. 
K. B. 282. 

41. Add. Annoiaiion : — Mentd. Civil Service CJo- 
op. Soc. V. McGrigor’s Trustee, [1923] 2 Ch. 
347. 

42. Add, Annoiaiion : — Dbtd. Re Thomson’s 
Mortgage Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 

46. Annoiaiion : — Mentd. MoOreagh v. Cox & 
Ford (1923), 92 L. J. K. B. 855. 

48a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — rA sumiTions by a second 
mtgee. against the first intgee. A other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arroara of interest & 
costs, A to obtain payment accordingly, is in 
subst/ance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit ” for the recovery of 
** interest in resT*ect of money charged upon 
or payable out of land ” within sect. 42 
of the above Act. — He Thomson’s Mohtoage 
Trusts, Thomson v. Bkuty, [1920] 1 Ch. 
508 ; 89 L. J. Ch. 213 ; 123 L. T. 138 ; 64 
Sol. Jo. 375. 

64. Add. Annolcdion : — Refd. Thomson’s Mort- 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. 
608. 

64a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — Re Thomson’s Mortgage 
Trusts, Thomson v. Bruty, No. 48a, ante. 

71. Add, Annotation : — Consd. Re Keystone 


Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 

74. Add. Annotation : — Consd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
310. 

82. Add. Annolali-ons : — Consd. Re Jauncey, 
Bird V. Arnold, [1926] Ch. 471. Refd. Weld 
V. Petre (1928), 97 L. J. Ch. 399. Mentd. He 
Jordison. Hainev. .lordison 1922] 1 440. 

87. Annolaiions : — Consd. R^lbinson v. R., [1921] 

3 K. B. 183, Refd. Che^t^r v. Bateson, [1920] 

1 K B. 829 H. V . riammer, [1923] 2 K. B. 
786. Mentd. R. v. Cannon Row Police 
Station, inspector, Ex p. Brady (1921), 91 
L, J. K. B. 98. 

89. Annotaiione : — Refd. First National Reinsur- 
ance V . Greenfield. [192 1 ] 2 K. B. 260. Mentd. 
The Saxicava (1924), 40 T. L. R. 284. 

90. For “ under the above sect.” read ” under 
Married Women’s Property Act, 1893 (c. 63), 
8 . 2 .” 

Add. Annoiaiion : — ^Apld. Re Emery, Emery v. 
Emery, [1923] P. 184. 

90a. .] — The Pood Controller requisi- 

tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. w^ 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, .but was not 
to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitra^r, taking 
into account the cost of pro^iction of the 
goods & a reasonable profit. The maxim »irn 
price fixed by the Ord. in Council had i eea 
paid. The Defence of the RHalm 
Commission having refu8*^d to enteH-ain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that tlie Food Controller had acted under 
reg. 2 F., A that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., A dismissed tiie petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), wjis passed (1) the 

appeal was not a ” proceeding instituted ” 


PART I. SECT 1. SUB-SECT. 6. 

ftft. Action — Claim for domaoea in- 
jundion — TrauMfrr oj Land Ad, I8ft3 
{No. 14), «, The term “ action at 

law ** in the above neot. embraoen an 
action of the nature of a nnit in equity, 
t.o. a claim fot an Injunction & dam* 
ageo in rcHpeot of trcHpaRs to A inter- 
ference with a right of way. — S trrlitz 
Brothers a. uritnall (1912), IS 
W. A. L. R. 12.--AUS. 

■b. Divorce petition — Insolvency 

Act, 1916 (No. 2«7t), s. 174.J— The 
word “ action ** in the ai>ove sect, does 
not Include a proceeding by petition 
in divorce. — Harvxt, [ 1920] 

J.S. 


V. L. R. 142.— -AUS. 

so. Petitifmofriaht ,] — A petition 

of right la not an ** action. ** The ieflnl- 
tiona of ** actions ” In Judicature Act 
A nilea are merely a conventional 
method of Interpreting the statute & 
rules, adopted for the aake of i»revlty , 
A alnipHclfy, A not for the purpoae <.f j 
changing the true nature of thliiga. — 
Mili ar v . R., 119211 49 O. L. R. 93 ; » 
19 O W N. 458 ; 58 L. L. R. 686.— 
CAN. 

•d. Pro^edino in action — Applicaiitm 
re/iW ayainst distraint — Ji'ar PelUf 
f. 1 — The al»ovc ^ot empowers a 
Jud^ of the Supreme Ct. tc diapenae 
with the restriotlons therein contained. 


Appit. distrained against reap, under 
a mtge. notwtthataiidlug that reap, 
was within the protection of the Act. 
Reap, applied to a county ct. Judge aa 
“ local judge *’ of the Supreme Ct. for 
relief. w»io made au order agalnat reap, 
dlspenalng with the restrictions of the 
Aot /yelr< • the local Judge imd no 
JnrisdicMoii. aa the procecMilng was not 
a proceeding In an “ action,’* as re- 
Qiiri-ed under the wording of the Ord. 
in t'onncil, June 16, 19(i6. Reap, a 
proper remedy against apnit. was by 
Injunctiou to rest rain appit. from in- 
vading Ida rights ”*J**®f „ ^*'•0 

Ha.VNA C. Cao IKRTO.N, ( 1 91 9 J W. W. R. 
930 ; 44 D. L. R. 478.— UAN. 
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within sect* 1 of the Act ; (2) those words 
do not include a dnaJ judgment given before 
the passing of the Act, Sl therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177 ; 126 L. T. 
675 ; 37 T. L. R. 698, C. A. , 

Annotations : — As to (1 ) Refd. BowUnff t>. Cas^ (1922), 128 
L. T. 342. OeneraUy, Hentd* Fort Pranoes PuJp Sl Power 
Oo. V. Manitoba Fr^ Preea Co., ri923] A. C. 696 ; Swift 
V. Board of Trade (1024), 93 b. J. K, B. 529; Commeroia) 
& EstateH Co. of Egypt v. Board of Trade, f 10251 1 K* B. 
271 : Franoe Fenwick v. H.* [1927] 1 K. B. 458. 

90b. — .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the eitors, to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, Emery t). Embry, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; suh nom. 
hi the Goods of Embry, Emery p. Emery, 130 
L. T. 127. 

104. Add, Annotation : — Refd. Goldrei, Poucard 
V. Sinclair & Russian Chamber of Ck>nimerce 
in lx)ndon, [1918] 1 K. B. 180. 

106, Add, Annotations : — Refd. Goldrei, Poucard 
V, Sinclair & Russian Chamber of Commerce 
in London, [1018] 1 K. B. ISO ; Cheshire 
County Council t). Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v, 
Tedesco, [1926] 2 K. B. 227. 

107, Add, Annotation : — Apld. Cheshire County 
Council V, Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v, Sinclair & Russian 
Chamber of Commerce in I^ondon, [1918] 1 
K. B. 180 ; The Koursk, [1924] P.140; Venn 
r. Tedesco, [1926] 2 K. B. 227. Mentd. Re 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 

114. Add, Annotation : — Refd. Huyton & Roby Gas 
Co. V. Liverpool Corpn., [1926] 1 K. B. 146. 

116a. Claim for damages — Right to prior 


general declaration.] — Where the isubstantial 
object of an action is damages & not the ascer- 
tainment of* a common right for future 
guidance, pltls* ought not to be allowed to 
split up a cause of action & first obtain a 

* declaraWn, & then in a second action work 
out its result.— J ones v , Cory Brothers & 
Co., l/TD., Thomas t?. Great MouNTAm 
CoLXJERiES Co., Ltd. (1921 )i as reported in 
162 L. T. Jo. 70, C. A. 

117. For “ new subsidence read recurring tort.’’ 

118. Add, Annotations : — As to (1) Refd, Boynton 
V, Ancholme Drainage A Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 

1 Ch. 266 ; Huyton & Roby Gas Co. v, Liver- 
pool Corpn. ( 1 926 ), 42 T. L. R. 1 1 6. Generally, 
Refd. Conquer v. Boot,. [1928] 2 K. B, 336. 

122. Add, Annotations Wiison v. United 

Counties Bank, [1920] A. 0, 102. .Consd. Ord 
V, Ord, [1923] 2 K, B, 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v, Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham w. Perkins (1925), 183 L. T. 252. 

125, Add, Annotation : — Generally, Refd, Conquer 
V, Boot, [1928] 2 K. B. 336. 

129. Add, Annotations: — As to (1) Refd. Ord v, 
Ord, [1923] 2 K. B. 432. As to (2) Refd, 
Mackenzie Kennedy v. Air Council, [1927J 2 
K. B. 517. 

136. Add, Annotation : — Refd. Ord v, Ord (1923), 

02 L. J. K. B. 859. 


144. Add, Annotation : — Consd. Pishwick v, Gyani, 
[1925] 1 K. B. 617. 

146. Add, Annotation Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, 11918] 1 K. B. 180. 

^ 53 a, ,] — In the ordinary case of pos- 


PART 1. sect. 2. sub-sect. 1. 

104 U. .] — The expression ** 8 

cause of action " in Supreme Ct. Act, 
1915 (No. 2733), s. 141, means the 
particular act or omission occasioning 
the injury complained of, A so giving 
rise to pltf,’8 claim, not every fact 
materia) to be proved in order to en- 
title pitf. to succeed. — C!hidzet v, 
Bbeckiab, [1920J V. L. R. 558. — 
AUS. 

104 iil. .] — The “cause of 

action '* in District Cts. Act, K. 8. 8., 
1920 (o. 40), s. 29, means the W’hole 
cause of action, including every 
material fact which pltf. must allege 
& prove to give him a right to Judg- 
ment, A therefore if the whole cause of 
a district ct. action did not arise In 
one Judicial district the action should 
be brought in that dOitfict where deft, 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2. sub-sect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
soinctidug in the subject or context 
repugnant thereto the expressions 
“ cause ’*A*‘ action ’’shall respectively 
have the same meaning as the same 
expressions have in King’s Bepch Act, 
the words ” the cause of action ’* in 
sect. 29 siiould not be construed in the 
same way as in King’s Bench Act, 
s. 35, because In sect. 29 ” there Is 
something in the subject or context 
repugnant thereto," namely, the fact 
that sect, 29 confers Jurisdiction on an 
inferior cl. A therefore must be strictly 
construed, Jurisd)<^tioD not being 
assumed beyond wuat is clearly con- 
ferred, whereas a dllTerent principle 
applies in sect. Ha which nc»es not 
aifect to deal with Jursidiotion but 
simply deals with practice A pro- 


cedure In a superior ct.— H owell ». 
Waiinee, (19211 3 W. W. R. 587.— 
CAN. 

106 lii, 8, P, Shtitz V, Canadi^ 
National Ry. Co., 11927] 1 R* L* K 
951 ; [1927] 1 W. W. R. 193 ; 21 
Saak. L. R. 345.— CAN. 


PART I. SECT. 2. SUB-SECT. 2.— A. 

■f. Sale of goods — To be delivered at 
place named — Payment to be made else- 
wfiere, H-Deft., in Perth, gave to B., who 
was agent for pItf., a written order for 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne* who declined It, but 
authorised B. to Inform doft. that 
pitf. would accept the order at in- 
creased prices, added In ink on the 
original order. These new prices wore 
subsequently submitted , oy B. to 
deft., who agreed to take certain of the 
good at the increased .prices. By the 
contract the goods wore to be deiivei^ 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pitf. shipped the goods 
to deft, in Perth, who refused to 
accept the draft, alleging inferiority or 
the goods Held .* the contract was 
made in Perth ; A the only breach 
the contract took place In Perth ; A 
although delivery had to be made 
f .o.b. Melbourne, there was a ^use 
of action arising within victoria.— 
CJhidzky V, BbsoKLRR, [1920] V, L. R. 
558.— AUS. 


.y—A “ cause of 

iction ** on a broach of con tract In- 
cludes the contract A its breach. If 
i purchaser of machinery promises to 
»ay the purchase price to the vendor 
kt M.. but signs the agreemwt A 
eoelvee the maohiaery at W. the 


vendor's cause of action for the pur- 
chaser’s failure to pay cannot be said 
to arise at M.— westkkn Canada 
AUTO TXtACTOR Co., LTD. V, BjaRNA- 
80N, [19201 1 W. W. R. 621.— CAN. 

.1— Pitf. sold A de- 
livered a motor oar to deft, at J^rinoe 
Albert, A deft, gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon; — Held: the suit for 
balance due thereon was properly 
entered in the Saskatoon Judicial 
district as the “ cause of action *’ arose 
there. — Olmstead v, Soott, [1921] 1 
W. W. R. 1033.— CAN. 

th Contract— Where act or omission 
nving cause of complaint occurs,] — A 
cause of action os applied to 
actions In the Ct, of King’s Bench A 
for the purposes of King’s Bench Act, 
R. S. a, 1920 ( 0 . 39), 8. 35. arlse$ 
where, with regard to a contract, the 
act or omission of deft., occurs which 
rives pitf. his cause of complaint, 
although the term may have a dlfferwt 
jonstructfon In oases Involving the 
local Jurisdiction of Inferior eta.— 
3t. Louie Rubal MumciPALnr v, 
Hakeham, 119211 1 W. W. R. 960.— 

:an. 

?ABX I* SECT. 2, BUB-iECT. 5*— B* 

441 11. Though deft. 

DU conviction for a common itosault, 
Ineteod of being Oned or Imprisoned, 
was merely bound over to keep the 
peace, under the magistrates powers 
under Criminal CJode, j. 
deft, was under s. 734 of the Coda 
releas^ from any subsequent civil 
urooeedlngs for the same 
Tkinba V, DULBBa, [1924] 8 D, L« R* 

weTli w: w* A, U77t ao Alia. 

L. R* 498.— CAN. 
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sible controversy between parties, but where 
no specific right haa been ajsserted & no claim 
formulated, it is not onen to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the oeneficiarieB had executed in his 
favour i — Held : the ct. had no jurisdiction 
to make a declaratory judgment under 11. S. 0., 
Ord. 26, r. 6, ^ Ord. 64a, r. 1, on the applica* 
tlon of the benedciariea, their duty being to 
wait until they were attacked & then to raise 


their defence. — Be Clay, Olay v. Booth, Re 
A Deed op Indemnity, [1019] 1 Ch. 60 ; 88 
L. J. Oh. 40 ; 119 L. T. 764 ; 63 Sol. Jo. 23, 
0. A. 

Annot^jHon : — Oonsd. Jaeger v. Jaeger Co. (1927), 44 R. P. C. 

437. 

Declaratory judgments generally, see Judg- 
ments. 

176. Add. Annotation : — Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther r. Sagor, [1921] 1 
K. B. 450. 

179. Add, Annotations: — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. Mentd. Gill v, Carson 
(1917), 25 Cox, 0. 0. 774. 

180. Add, Annotations: — Consd. Lowe v. Bentley 

^928), 44 T. L. E. 388. Me 'td. Henmiiugs v. 
Stoke Poges Golf Clid|k L-d20J 1 K. B. 
720. ^ 


Part II. In respect of what ^cts and Omissions an 

Action will Lie. 


187. Add, Annotations : — Consd. Neville v, London 
“Express** Newspaper, [1919] A. 0. 368. 
Dlstd. Everett v. Ryder (1920), 135 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. 0. 
966 ; Simmonds v, Newport Abcrcarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

191. Add, Annotations : — Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. Butter- 
worth V, Butterworth & Englefield, ColHns v, 
Collins & Harrison, Barratt v. Barratt & Pox, 
Howell V. Howell & Walker, Adams v, Adams 
& Ward, Ellworthy v, Ellworthy & l.iedgard, 
[1920] P, 126. 

198. An7iotation : — Refd. Manton v, Brocklebank, 
[1923] 1 K. B. 406. 

194. Add, Annotations : — Consd. Bimbury v. Bank 
of Montreal, [1918] A. 0. 626. Refd. Janvier 
V. SweenCy, [1919] 2 K, B. 316. Mentd. 
Guaranty Trust Co. of New York v, Hannay, 
[1918] 2 K. B. 623. 

197. Add. Annotation : — Apld. R. V. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 

198. Add. Annotations -Refd. Winsford Enter- 
tainments V. Winsford U. D. 0. (1024), 23 
L. G. R. 264 ; Layzell v, Thompson (1926), 
43 T. L. E. 68. 

205. Add. Annotations : — ^Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622. 

205a. Injury to health caused by false statement.] 

— The wilful making of a false statement with 
the knowledge that it is calculated to cause 
^ury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
Janvier v. Sweeney, [19191 2 K. B. 316 ; 
88 L. J. K. B. 1281 ; 121 L. T. 179 ; 85 
T. L. R. 860 ; 63 Sol. Jo. 430, 0. A. 

Annotation .'-—Consd* Hambrook v. Stokes, [1925] 1 K. B. 
141. ^ 

205b« Mental shook caused by negligence.] — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine ininning^ it the wheels straight. 


The lorry began to run down the incline Sc 
it struck & injured pltf.*s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c 93), for negligence causing the death 
of his wife ife/d ; pltf. would establish a 
cause of action if he established that the 
death of liis wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf. *8 wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambrook v, Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 L. J. K. B. 

- 436 ; 132 L. T. 707 ; 41 T. L. R. 125. C. A. 

206a. .] — If the law casts any public 

duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures. — 
Ferguson v. KiNNouiiL (Earl) (1842), 0 
Cl. & Pin. 251 ; 4 State Tr. N. S. 785 ; 8 
E. R. 412, H. L. 

AnnotaUona : — ^Reld. Horiots Hospital, Feoffees v, Rosa 
(1846), 12 CL & Fin. 607 ; Rogers v. Hojondro Diitt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v, Broughton & Guvorn- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, 11898) 
A. C. 1. Mentd. A.-G. v, Murdoch (1850), 14 Jur, 588 ; 
Everett v. Griffiths, [1021] 1 A. C. 631. 

215* Add. Annotations : — Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 539 ; Neville v. London 
“Express** Newspaper, [1910] A, C. 368; 
Wilson V, United Counties Bank, [1020] 
A. C. 102. Mentd. Rc Thellusson, Ex p, 
Abdy, [1919] 2 K. B. 736. 

217. Add. Annotation : — Consd. Neville v, London 
“ Express ’* Newspaper Ltd., [1919] A. 0. 
368. 

223. Add. Annotations : — ^Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K* B. 244 ; Said 
V. Butt, [1920 ] 3 K. B. 497. 

224. Add. A^inotations : — ^Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v, Cory, [1922] 
1 Oh. 266 ; Huyton & Roby Gas Oo. v. Liver* 
pool Oorpn., [1926] 1 K. B. 146. 
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281. Ann^ian : — Distd. The Zelo, [1922] P. 9. 
282* Add, Anmiaiions : — Mentd* Weinberger v 
Inglis, [1919] A. C. 600; B. v. Housing 
Appeal Tribunal, [1920] 8 K. B, 384 ; B. v. 
Leman Street Police Station, Inspector, 
Ex p, Vinicoff, E. v. Secretary of State for 
Home Affairs, Ex p. Same (1920), 89 L. J. 
K. B. 1200. 

236. Add. Annotation: — ^Apld. Sorrell v. Smith, 
[1926] A. C. 700. 

288. Annotations : — Mentd. Yorkshire East 

Biding County Council t;. Selby Bridge Co., 
[1925] Ch. 841 ; Layzell v, Thompson (1926), 
48 T. L. R 58. 

239. Add. Annotations : — Refd. Everett v. Griffiths, 
[1920] 8 K. B. 163; More v. Weaver, [1928] 

2 K. B. 620. 

240. Add, Annotation : — Refd. Ilford U. D. C, v. 
Beal, [1925) 1 K. B. 671. 

241. Add. Annotation : — Refd. Valentine v. Hyde> 
(19191 2 Ch, 129, Soirell v. Smith, [1925] 
A. C. 700, 

242. Add. Annotations : — Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De FreviUe v. Motor Trade Assocn., [1921] 

3 K. B. 40. 

246. Add. Annotations : — Consd. Winsford Enter- 
tainments V. Winsford U. D. C. (1924), 23 
L. G. B. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bndge Co., [1926] 
Ch. 841. Mentd. TayzeU v. Thompson (1926), 

43 T. L. R. 58; Jaeger v. Jaeger Co. (1927), 

44 R. P. C. 437. 

247. Add. Annotation : — Refd. Goddard I?. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218. 

248. Add. Annotation : — Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 

249. Add. Annotations : — Consd. Pratt v, British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine V. Hyde, [1919] 2 Ch. 129 ; Ware & De 
FreviUe v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Sliipping Federation, 
[1924] 1 Ch. 28 ; Thompson v. British 
Medical Assocn. (N.S.W, Branch), [1924] 
A. C. 764, Apld. SorreU v. Smith, [1926] 
A. C. 700. Refd. Evans v. Heathcote, [1918] 

1 K. B. 418 ; Thomas v. Moore, [1918] 1 K. B. 
555 ; Davies v. Thomas, [1920] 2 Ch. 189; 
Rawlings v. General Trading Co., [1921] 1 
K. B. 635 ; Brimelow v. Casson, [1924] 1 Ch. 
302 ; British Oxygen Co. v. Liquid Air, 
[1925] Cli. 383. Mentd. Montefiore v, Menday 
Motor Components Co., [1918] 2 K. B. 241 ; 
Be Wallace, Champion v. Wallace, [1920] 

2 Ch. 274. 

249a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they inflict actual 
pecuniary damage upon another by the in- 


tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specie 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. , 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ the honour & mterests of the 
medic^ profession,” & other defts., who 
were members of the Association, instituted 
pursued a system of professionial & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
prof»^8sion :—Held : pltfs. had a good causa 
of action against all defts. for damages. — 
Pkatt V. British Medical Assocn., [1919] 

1 K. B. 244 ; 88 L. J. K. B. 628 ; 120 L. T. 

41 ; 35 T. li. R. 14 : 63 Sol. Jo. 84. 

Annotations : — Consd. Ware & De FreviUe v. Motor Trade 
Assocn., [1921] 3 K. B. 40. Befd. Valentino v. Hyde, 
[1919] 2 Ch. 129 ; Davies v. Thomas, [1920) 1 Ch. 217 ; 
Hodffes V. Webb, [1920] 2 Ch. 70 ; Said v. Butt, [1920] 

3 K. B. 497 ; Sorrell v. Smith, [1925] A. C. 700. Mentd. 
British Ry. Traffic & Electric Co. v. C. R. C. Co. & L. C. C., 
[19221 2 K. B. 260. 

260. Annotations: — Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Reid. Pratt v. Biitish 
Medical Assocn,, [1919] 1 K, B. 214 ; Ware 
& De FreviUe v. Motor Trade Assocn., [1921] 

3 K. B. 40. 

251. Add. Annotation : — Refd. Spalding v, Gamage 
(1918), 35 B. P. C. 101. 

263. Add. Annotations : — Consd. Pratt v, British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine V. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v, Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V, Webb, [1920] 2 Ch. 70 ; Ware & 

De FreviUe v. Motor Trade Asssocn., [1921] 

3 K. B. 40 ; White v. Riley, [1921] 1 Ch. 1 ; 
Sorrell v. Smith, [1923] 2 Ch. 82. Apld, 
Sorrell v. Smith, [1926] A. C. 700. Consd, 
Hardie & Lane v. ChUton, [1928] 2 K. B. 300. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 606. 

255. Annotation : — Retd. Conron v. L. 0. C*, 
[1922] 2 Ch. 283. 

256. Add, Annotations : — Distd. The Zelo, [1922] 

P. 9. Apld. Federated Coal & Shipping Co. 

V. B., [1922 ] 2 K. B. 42. Consd. McCoU v, 
Canadian Pacific By., [1923] A. 0. 126. 


such workman from obtaining or 
holding employment in hie oalltrig. & 
such workman eufiTers damage thereby, 
then that person is liable to the work- 
man for such damage. — Thompson v. 
KTALL & CONNINOHAM, [1924] 4 
D. L R. 778 . 3 W. W. R. 624.«->CAN. 

857 I. — — .}-» Where a workman 
who has been suspended by his em- 
ployers suffers damage as a result of 
two or more person** eonspiring with- 
out iufrtifioatlon, to induce the employ- 
ers not to reinstate h m, he has a right 
of action against them. — ^Thompson v. 
RYALL & CONNINOBAM, [19241 4 
D. L. R. 778 ; 3 W. W. B. 524.-^AN. 


PART IL SECT. 8, SUB-SECT. 1. 


287 Ui. 


% 1 — Pltfs. complained 


that defts. dug holes in the beach upon 
their lands oo the shore of a lake, 
where the sand met the grass-covorod 
bank, that sand swept from pltfs.' 
lands by sterms was carried by the 
wind across defts.* beach, & came to 
rest in these holes, & that, when the 
next storm came, the sand remained 
in the holes & was not blown back to 
pltfs.* lands. Pltfs. contended that It 
was wrongfully detained by defts. : — 
Beld T pltfs. bad no cause of action, as 
the sand could not be considered a 

«Avorance by the wind 


.'.-nAkrt 


from its o|1glna] situs, if shlf^ng 
sand could de said to have a situs. — 
Bbemnrh V . Blkaklby, [192^ 2 
D L. R. 202 : 64 O. L. R.^ 2 3 : 
revM „ [1923] 2 D. L. R. 676 ; 62 
O. L. R. 124.— CAN. 

PART 11. SECT 3, SUB-SECT. 2.— B. 

258 U. .1— If a person who, by 

virtue of hi.** porltion or Influence, has 
power to carry out Ms46Rign, attempts, 
without justifleetion, to prevent, & 
succeeds In preventing b> threats to 
or special Innuence upon a wortoan's 
employers, or woufd-be employers. 
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Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 

257a. .} — A number of discharged saUors 

entered into a^ partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend* 
ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaknig 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub* 
sisting contract which one party, at ah 
events, is still wUling ^ able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — Long v. Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

Annotation : — ^Refd. Said v . Butt, [1920] 3 K , B. 497. 

258. Annotafions : — Refd. Steam v. Prentice, 
[1919] 1 K. B. 394 ; Edwards v, Birmingham 
Navigations, [1924] 1 K. B. 341. 

259a. Damage by rats.] — A firm of artificial 
manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
m^e runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an increase 
which iiad actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufactiu^*rs : — Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maint^ an action for damages. — 
Stbarn V. Prentice Brothers, Ltd., [1919] 


1 K. B. 394 ; 88 L. J. K, B. 422 ; 120 L. T. 
445 ; 36 T. L. R. 207 ; 63 Sol. Jo. 229 ; 17 
L. G. R. 142, D. 0. 

261. Add, Annotaiiofi : — Refd. Ware & De Pre- 
ville V, Motor Trade Assocn., [1921] 3 K. B. 
40. 

262. Add. Annotations : — ^Apld. The Moliere (1924), 
41 T. L. E. 154. Refd. Kent v, Atkinson, 
[1923] P. 142. 

263. Add, Annotation : — Refd. Kent v, Atkinson, 
[1923] P. 142. 

264. Add, Annotations : — Refd. Barnett v, Cohen, 
[1921 ] 2 K. B. 461 ; Kent v. Atkinson, [1923] 
P. 142. 

265. Add, Annotations Refd. N’ mn v. Southern 
By., [1924] 1 K. B. 223. Meutd* Flannagan 
V. Shaw, [1920] 3 K. 3^6 ; Starr Estate Co. 
V. Blackpool Corpn. (1920), 19 L. G. R. 9; 
NicoUe V. NicoUe, [1922] 1 A. C. 284 ; Harpei 
V. Hedges, [1923] 2 K. B. 314; Parry v. 
Harding (1924), 88 J. P. 194; Veim v, 
Tedesco, [1926] 2 K. B. 227. 

266. Add, Annotations : — Consd. Bradford Corpn. 
V, Webster, [1920] 2 K. B. 136. Apld. The 
Moliere (1924), 41 T. L. R. 154. Refd. 
Baker v, Dalgleish S.S. Co., [1922] 1 K. B. 36. 

268. Annotation : — Consd. Weld-Blundell v, Ste- 
phens, [1919] 1 K. B. 620. 

270. Add, Annotation : — ^Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 

283. Add. Annotation : — Refd. Priern Barnet U. C. 

V, Adams, [1927] 2 Ch. 25. 

296. Annotation: — ApJd. Webster v, Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

304. Add, Annotation : — Refd. Everett v, Ryder 
(1926), 135 L. T. 302. 

310. Annotaiio^is : — Generally ^ Refd. A.-G. r. Sewell 
(1918), 88 L. J. K. H. 425; Boultwoodr. 
Paignton U. D. C. (1928), 92 J. P. 98. 

320. Add, Annotations: — Refd. James v, British 
Genera) Insce., [1927] 2 K. B. 311 ; Royal 
Exchange Assce. v, Hope, [1928] Ch. 170. 
Mentd. He Engelbach’s Estate, Tibbetts v. 
Engelbach, [1924] 2 Ch. 348. 

326. Add. Annotations : — Apld. Wild v. Simpson, 
[1919] 2 K. B. 644. Consd. Lipton v. PoweU, 
[1921] 2 K. B. 51. 

328. Add, Annotation : — Refd. British Oxygen Co. 
V. liquid Air, [1925] Ch. 383. 

332. Add. Annotation : — Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

333. Add, Annotation : — Refd. Weld-Blundell v, 
Stephens, [1920] A. C. 956. 


Part III. — Who may Sue and be Sued. 


338. Add, Annotation : — ^Refd. Bex Co. & Rex 
Research Corpn. v, Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

840. Add, Annoiaiions : — Retd. The Coaster (1922), 
91 L. J. P. 145. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249 ; Elliott 
Steam Tug Co. v. Shipping Controller, [1922] 
1 K. B. 127 ; McOoU r. Canadian Pacific Ry. 
[1023] A. C. 126. 

845* Annotation: — Mentd. Johnson t;* 

Stephens & Carter & Golding, [1923] 2 K, B. 
867. 


364. Add, Annotation: — ^Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T, L. R. 21. 

360. Add, Annotations : — Refd. Aksionairnoy] 
Obschestvo A. M. Luther v, Sagor, [1921- 
1 K. B. 456. Mentd. Commonwealth Shipe 
ping Representative v, P. & O. Branch 
Service, [1023] A. C. 191. 

860a. Recognised, if acknowledged here.] — Where 
a revolution has taken place in a foreign 
country & the new Govt, has been recognised 
as the de jure Sovereign of that coimtry by 
our Govt., that new Govt, is entitled to the 
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poasesdon & custody in England of records 
& State arcliives deposited here before the 
revolution by the old Govt. — Soviet So- 
CTAI.IST Republics Untion v. Onou (1926), 
69 Sol. Jo. 676. 


362. Add, Aniioiaiion : — ^Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 4ai. 

308. Add, Annotaiion Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v, Sagor, [1921] 1 
K. B. 460 ; Soviet Bepublios Union v. 
Belaiew (1926), 42 T. L. R, 21. 


366a. Action by procurator — Validity of 

appointment.]~-Pltf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain's subjects, to recover two 
ships ^ other goods seized by deft. : — Beld : 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v, 
Bindley (1616), Hob. 78, 113 ; 80 E. R. 263. 


(2) Consd. Hullott V. Spalu (1828), 2 
V, Johnson (1873). 22 W. 11. 
103. Orally, Refd. Brunswick v. Hanover (1844). 13 
L. (^. 107 . Mentd. Radley v. Egglesheld (1670), 2 
baund. 260 ; The Hercules (1819), 2 Dods. 353. 


366b. Claim under unregistered bill of sale.] — 

To a bill filed by the Chargd d'Affaires of the 
Brazilian Govt, in this country, in hia own 
name, to restrain judgment creditoi'S from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
greund that the minister could not sue in 
his own name was allowed. — Penebo (Baron) 
V, Johnson (1873), 29 L. T. 452 ; 22 W. R. 
103. 


368. Anvoiaiion: — Consd. Duff Development Co. 
V, Kelantan Government, [1923] 1 Ch. 385. 

372. Add, Annotation : — Refd. Duff Development 
Co. V, Kelantan Government, [1924] A. C. 


665 ; 46 W. B. 161 ; 14 T. L. B. 66 j 42 
Sol. Jo. 66. 

Duff Bevelopipent Co. o. Kelat^tan 

(^verumeut. [lu24J-A. C. 707. Refd> Re Suareje, Suarez 

V. Suarez. (191^3 1 Ch. 17$ : The Tervaete. [10221 P. 250 ; 

Soviet HepubUof Union v, Belaij^ <1925), 42 T. L. K. 21. 

876b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt, continued by its successor, 
the Russian Provisional Govt., & the cim- 
mittee, which incurred large financial obliga- 
tioi^, nad possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, the documents 
were handed over to a board of trustees 
appointed by the Charg4 d'Affaires of the 
Russian Provincial Govt,, & deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
werg still in the possession of deft. Certain 
actions were pending against deft, as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
docimients related. Pltfs. claimed the de- 
livery up of the documents, & deft, contended 
that he was entitled to a lien on the docu- 
ments until ho had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim : — Held : although where a sovereim 
state was a pltf. a coimterclalm could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 

Union v, Belaiew (1925), 134 L. T. 64; 
42 T. L. R. 21. 

388. Add, Annotation: — Refd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. R, 21. 


376. Annotations : — Refd. The Tervaete (1922). 
128 L. T. 176 ; Duff Development Co. v, 
Kelantan Government, [1923] 1 Ch. 385 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1924] A. C. 797 ; Be Bjomstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add, Annotation : — As to (2) Folld. Soviet 
Republics Union v, Belaiew (1925), 42 
T. L. R. 21. 

376a. 


387. Add. Annotations : — Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v, Suarez, [1918] 1 Ch. 176 ; 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30 ; Duff Development 
Co. V. Kelantan Government & Colonies 
Crown Agents (1022), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 


887a. — Notwlths^mng'restrioaons on 


the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a tnistee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of aUeged 
breaches of the terms of the concession was 
struck out. — South African Republic v 

OOMPAGNIE FRANOO-BjELGE DU OHEMIN DE 

Fee DU Nord, [1898] 1 Ch. 190 ; 77 L T 


6 


of sovereign rlghts.J~(l) It is the settled 
practice of the ct. to t^e judicial notice of 
the status of any foreign (>ovt., & for that 
purpose, in any case of uncert^nty, to seek 
information from a Secretary of State ; & 
the Information so received is conclusive* 

(2) A Govt, recognised as sovereign bv His 
Majesty's Govt, is not the Jess exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt, co. certain 
mining & other rights to be exercised in that 
State, Sr the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1880 (c. 49), 
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for M appbcable. . Diaputes having arisen 
an to too effect of the df*ed» they were referred 
to an arbitratorr who made an award in 
favour of the co. & directed the Gk)vt. to pay 
^ coste of the arbn. In Dec. 1921, the 
Dovt. applied to the Ch. Div., under Arbn. 
Act, 1889, 8. 11, to set aside the award, but 
vTSa ®'Pplication was refus^^d. In June, 
1P22, the co. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for toe Colonies for information ^ to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
^pver Keiantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this a&^eement the Sultan 
agreed to have no political relations with 
any foreij?n power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be Qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to act aside 
the award. — Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797 ; 
93 L. J. Ch. 343 ; 131 L. T, 676 ; 40 T. L. R. 
666; 68 Sol. Jo. 659, H. L, 

AnnntcUimie : — to (1) Apld. Engolke v. Mtwmaiui, [19281 

A. 0. 433. Be!d. Musmonn r. Kugelke (1927), 96 L. J. K. B. 

824. 

388* Annotation : — Retd. Duff Development Co. 

V, Kelantan Government, [1924] A. 0. 797. 

389* Add, Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1926), 42 T. L. R. 21. 

890. Add, Annotations ; — Refd. The Tervaete, 
[1922] P. 269 ; Duff Development Co. v . 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v, Sagor, [1921] 3 K. B. 532. 

392. Add, Annoiaiions : — Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921 ] 3 K. B, 
632; The Tervaete, [1922] P. 269; Duff 
Development Co. v, Kelantan Government, 
[1928] 1 Ch. 386; The Jupiter (1924), 98 
L. J. P. 166; The Jupiter (Ino. 8) (1927), 187 
L. T. 833. 

892a. ,1 — (I) In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by toe Secretary of State 
for the Colonies that toe ruler is an inde- 
pendent fot*eign sovereign is equivalent to a 
communication from the Crown A., therefore, 
conclusive, the ct. will accept it without 
considering whether it is 1x>me out by 
documents which are appended to it. 

In an arbn. in this countoy between pltf. 
CO. Stf the Govt, of Kelantan an award was 
made in favour of the co. wito costs. 


Govt, of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agent® of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment ny toe 
garnishees toe Govt, of Kelantan & the 
Crown agents appeared together <fe contended 
that Kelantan was an independent sovereign 
State A the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ing to set aside the aw^trd r ^ the arbitrator, 
submitted to the juri^icU. i of the ct., 
(3) that submission heiPi^not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
-—Duff Development Co. v, Kelantan 
Government, [1923] 1 Ch. 386 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 67 
Sol. Jo. 260, C. A. 


898. Add, Annotations : — Refd. The Porto Alex- 
andre (1910), 89 L. J. P, 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v, Sagor, [1921] 1 K. B. 456 ; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385 ; Duff Development Co. v, 
Kelantan Government, [1924] A. C. 797. 


393a. ,] — sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country , lose 
its immunity from being impleaded in the cts. 
of the foreign counti’y. — Compania Mercan- 
til Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L, T. 
388 ; 40 T. L. R. 601 ; 68 Sol. Jo. 660, 0. A. 

893b. .] — Duff Development Co. v, 

Kelantan Government, No. 392a, ante, 

393c, .] — Duff Development Co. v, 

Kelantan GovBnaNMBNT, No. 887a, onfe. 

8M. Add, Annotations : — Refd. Re Suarez, Suarez 
V, Suarez, [1918] 1 Ch; 176 ; The Gagara, 

ra P. 95 ; The Porto Alexandre, [1920] 

; Duff Development Co. v, Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v, Kelantan Government), 
[1924] A. 0. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. Mentd. Aksionair- 
noye Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 632. 

403. Add, Annotation : — GeneraUy^ Refd. Soviet 
Republics Union v. Belaiew (1925), 134 
L. T. 64. 


406. Add, Annotations : — Consd. Duff Develop- 
ment Co. V. Kelantab Government, [1924] 
A. C. 797. Refd. Re Suarez, Suarez v, 
Suepez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Oo. v, Kelantan Govern- 
ment (1922), 39 T, L. B. 96; Compa^a 
Mercantil Argentina v. United States Ship- 
ping' Board (1924), 93 L. J. K. B. 816. 



Cues 407— 640. English and Empire 

407# Add. Annotation - : — ^Mentd. The Fagemos, 
[1927] P.311. 

407a. Dttff Dkvblopment Oo. t>. 

Kbjlantan Government. No. 392a, ania. 

407b. .} — Duff Development Co. v. 

Kelantan Government, No. 337a, ante. 


Digest Supplement. 

409. Add. Annofationa ;->~Refd. Akflionairnoye Ob* 
schefitvo A. M. Diither v. Sagor. [1921] 1 
K. B. 456 i Duff Development Co. v- Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. 


Part IV. — Conditions Precedent to Action. 


413. Add. Annoinlion : — Mentd. R. v. Canadian 
N. Ry., [1923] A. C. 714. 

425* Add. Anvoia/ions : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

428. Add. An7ioiaHo7i : — Reid. Bradford Old Bank, 
Ltd. V. Sutcliffe (1918), 34 T. L. R. 639. 

430. Add. Avnotatio7i3 : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Reid, Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

434, Add. Annolnliona : — Reid. Bradford Old Bank 
V. Sutcliffe. [1918] 2 K. B. 833 ; Joachimson 
V. Swiss Ba^ Corpn., [1921] 3 K. B. 110. 


436. Add. Citation :—l 1 L. J. Q. B. 87. 

448. Add. AnnofaiioTis : — Reid. Bradford Old Bank 
V. Sutcliffe, [1918] 2 K. B. 833. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 
3 K. B. 110. 

461. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Reid. Bradford Old Ba^ v. Sutcliffe, [1918] 
2 K. B. 833. 

462. Add. Annotation : — Att to (1 ) Reid. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. Annotatio7i : — Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 

480. Add “For full anns., see S. C., No. 176, 
a7Ue.** 


Part V. — Suspension 

496. Add. Annotation : — Reid. Admiralty Comrs. 

V. S.S. Amerika, [1917] A. 0. 38. 

507. Add Annotatio7i : — Retd. Admiralty Comrs. 

V. S.S Amerika, [1917] A. C. 38. 

516. Add. Annotatio7i : — Relii. Canvey Island 
Comrs. V. Preedy (1921), 91 L. J. Ch. 203. 


of Right of Action. 

540. Add. Annotations : — Retd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 620 ; Samuel v. 
Dumas, [1924] A. C. 431 ; Failing. Northern 
Employers Mutual Indemmty Co., [1925] 
2 K. B. 73. 
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498 ti. Claim under CHmi- 

lial Iniuries Code of Irelaitd .] — The 
rule op doctrtne that no civil remedy 
will lie agraiiiHt the perpetratorb of « 
feloDiotib act until tlier have been 
proMucuted to couvictipu la not 
applicable to a rlaini (or compensation 
tinder Criminal Injuriea Code of 
Ireland for goods stolen in the <‘ourse 
of rioting. — TYLim v. Cork Countt 
Council, I1921J 2 1. R. S.—IR. 


4991. — A criminal charge 

wae* laid by pltf. bank against deft. In 
respect of 11,800 which the bank 
alleged it had overjiaid deft. Before 
decihton in the criinluaJ trial had been 
given, pltfs. tn^tituted an action tc 
recover the money. It was contended 
on behalf of deft, that Imnjediateiy the 
evidence dlHcloHod a criminal olfence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pitfb. should not have been allowed tc 
proceed with the action, but should 
have been non-suited : — Held : as a 
ciiniinal prosecution had actually been 
carried through, even tliougn the 
deolsion was under advisement, the 
action could be maintained. — Htan- 
DARD Bank op Canada v. afiUEN War 
1191 9J 1 W. W. R. 58C; 26 B. C. R, 
441. — CAN. 


604 iii. ,] — The rule 

that where pltf. sues In respect of a 
wrong which Is a tort & also a felony, 
deft, should be prosecuted In respect of 
the felony before the civil action is heard, 
does not make such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain tiio civil 
action. In its modern atiplieation tlie 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial discretion. In exercising such 
discretion tlie ct. may consider circum- 
stances, such as the infancy, ignorance, 
or poverty of pltf., which n»ay afford 
excuse for the faiiuro to prosecute in 
respect of the felony. Where pltf. has 
obtained a verdict in the civil action 
the ct., on motion for a new trlai or for 
judgment, may consider the oircum- 
stance that between verdict & motion 
deft, has been prosc^cuted in respect of 
the felony. — Carltbijs v. Obr (No. 2), 
[19181 2 I. R, 442.— IR. 

604 iv. .] — On Aug. 

12, 1920, an Information for theft was 
laid by defts. against pltf. On Aug. 26, 
1920, pltf. began an action in a dlvlKion 
ct. against defts. to recover $99 for 
wages ; on Aug. 30, defts. counter- 
claimed in the division ct. action for 
money Sl tickets amounting to $202. 74, 
“ fraudulently & without colour of 
right “ converted by pltf, to his own 


use, the subject of conversion being 
the same as that in respect of which the 
criminal charge was made ; on i8ept. 22 
pltf. was committed for trial on the 
criminal charge, & on 3ept. 30, a 
true bill was found against him In the 
ses^iions. On a subsequent day the 
judge of the division ct. heard argu- 
ment as to whether the action should 
be prooeeded with before the criminal 
chaige was taken up ; be decided that 
It should, & fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
judge of the Supremo Ct. of Ontario, 
upon the application of defts., pro- 
iilbltlug the judge of the division court 
from proceeding In the action until 
after the flnaJ disposition of the crimi- 
nal prosecution. Pltf. appealed from 
tills order, & before the completion of 
the argument of the appeal pltf. was 
tried upon the oriminal charge & 
acquitted : — Held : the division ct. 
judge had the right, the claim & 
countorolaim being within the juris- 
diction of the ot., to stay proceedings 
or otherwise deal with the case ; & 
prohibition did not lie, even if the 
judge erred in the conchision to which 
he came. — lie Bryant v. City Dairy 
Co. (1921), 64 D. L. R. 283 ; 37 CJan. 
Grim. Gas. 406 ; 50 O. L. R. 40.— 43AN. 
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Part VIII. — Maintenance and Champerty. 


649» Add. Annoicttiofis : — Expld. Neville v. Loudon 
** Express ** Newspaper, fl9l9] A. C. 368. 
Re£d. Ford v. Radford (1920), 36 T. L. R. 
668 . 

651. Add, Annotation : — Consd. Neville v. London 
“ Express ** Newspaper, [1919] A. C. 368. 

652. Add, Annotation : — Refd. N.eville v, London 
•* Express” Newspaper, [1919] A. C. 368. 

666. Add. Citation .-—After ” [1917J 2 K. B. 664, 
0. A.” add “On appeal, [1919J A. C. 368, 
H. L.,” & after “ 6«() ” add “ 66la, 719a.” 
Add Annotation: — Refd. Wiggins v. Lavy 
(1928), 44T. L. R. 721v 

667. Add. Annotation : — Refd. Neville v. London 
“ Express” Newspaper, [191 9 J A. C. 368. 

658. Add, Annotation : — Consd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 368. 

669. Add. Annotations : — Consd. Neville v, London 
“Express” Newspaper, [1919] A. C. 868. 
Refd. Weld-Blundell v. Stephens, [1919] I 

K. B. 620 ; Hickman v. Kent or Romney 
Marsh Sheepbreeders* Assocn. (1920), 36 
T. L. R. 628. 

660. For the existing paragraph substitute the 
following paragraph : — 

success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage. — Neville v. London “ Express ” 
Newspaper, Ltd., [1919J A. 0. 368; 88 

L. J. K. B. 282 ; 120 L. T. 299 ; 35 T. L. R. 
167 ; 63 Sol. .lo. 213, H. L. 

Annntaiimia : — As lo (2) Folld. Hickman v. Kent or Romney 
Marsh Shoepbreederw AHHcrn. (1920), 37 T. L. R. 163. 
Apld. Wlif^ins V. Lavy (1928), 44 T. L. R. 721. Generally, 
Refd. Wild c. Shnpson, 11919] 2 R. B. 644 ; Kllia v. 
Torrlugton, I1920J 1 K. B. 399. Mentd. Weld-Blundell 
V. StepneuB, [19201 A. C. 956. 

661. Annotations : — As lo (2) Refd. Mackey v. 
Monks (Preston), [1918] A. 0. 59. Generally, 
Mentd. Turner v. Kingsbury Collieries, [1921] 
3 K. B. Iti9, 

661a. Special damage — Necessity to prove.] — 

Nevuxb V. London “ Express ” News- 
paper, l/VD., No. 660, ante. 

561b. .] — Pltf., a member of deft. 

assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 


should be made, provided that any costs of 
the action lor which the assocn.^ would be 
liable should be paid pro tan to out of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief : — 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species; 
(2 ) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintena^ 'e. — Hickman v, 
Kent or Romney Ma|||h ?>xIEepbreedbr8* 
Assocn. (1920), as reported in *161 L. T. Jo. 6, 
C. A. 

666. Add. Annotation : — Refd. Neville v. Ix>ndon 
“ Express ” Newspaper, [1919] A. 0. 368. 

567. Add. Annotation : — Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

569. Add, Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

B7 6. Annotations : — For “For full anns., see'' 
read “ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 

677. Add. Annotation : — Consd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 368. 

583. Add. Annotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Uy., [1918] 2 K. B. 
261 ; Ford v. Radford (1920), 36 T. L. R. 658. 

584a. Special damage — Necessity to prove.] — Hick- 
man V. Kent or Romney Marsh Sheep- 
breeders* Assocn., No. 561b, ante. 

585. Add. Annotation : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

689. Add. Annotation : — Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 

590. Add. Annotations : — Apld. Ford v, Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London “ Express ** Newspaper, [1919] A. C. 
368. 

692. Add. Annotation : — ^Refd. Ford v, Radford 
(1920), 36 T. L. R. 658. 

694. Add. Annotation : — Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in fuU & all legal expenses he would 
pay bis solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
& Ids solr. sued him for the costs : — Held : 
pltf. could not recover as (1) (Bankes, L.J.) 
the agreement was champertous, & its effect 
was te make it an essential part of pltf.'s 


PART vm. SECT. 1, SUB-SECT. 8. 

594 vii. The 

English law of champerty Is not In 
force In India A fair agreements to 
share property in litigation with others 
in oonsi deration of their Hupplylng the 
funds for carrying on suits are not 


opposed to public policy, A such agree- 
ments should receive effect except when 
extortionate or inequitable. — Indar 
SlNOH V. Munshi (1919), 1. L. R. 1 
Lah. 124.— IND. 
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to contribute towards the costs of a 
law suit in consideration of receiving 
a share in the result of the suit : — 
Beid : on the facts to be champertous. 
— Fellows-Smith V. Shaxks (1925), 
46 N. L. R. 168.-S. AF. 


594 vlll. 


— ^An agreement 



Cases 598a — 604a. 


Engmsh and Empire Digest Supplement. 


caiise of action on his originaJ retainer that he 
should negative the event In which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit. — 
Wn*p V. Simpson, [1910] 2 K. B. 644 ; 88 
L. J. K. B. 1085 ; 121 L, T. 326 ; 36 T. L. B. 
676 ; 63 Sol. Jo. 626, C. A. 

509a. .] — Pltf. carried on business as 

the “ Turf Begister,*' which in a prospectus 
issued by him was called a “ society *’ ; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acta, were not r*e- 
coverable. It was agreed between liim A 
deft, in the terms of the prospectus, "bat in , 
consideration of pltf. “ puttii^g iu» c_l the 
necessary disbursements for ine i ution , 
& conduct of legal or other proceedings, the | 
net profits accruing direct! .,r indiiectiy is 
to be ^uaJly divided between clauiianfc A 
the society.” Pltf. brought to: 

recover the amounts of debts allegea ha% e i 
been wrongfully collected by deft, in breach j 
of the agreement ; — Held : the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was crcatcjd by the agi’eement 
itself, & pltf. could not recover. — Fohd v. 
Badford (1920), 36 T. L. B. 658 ; 64 Sol. 
Jo. 671. 

601. Add. Aiinotations : — Retd. County Hotel & 
Wine Co. v. L. A N. W By., [1918^ 2 K. B. 
251 ; Neville v. London “ Express ' News- 
paper, [1919] A. C. 368 ; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

602. Add. Annoiaiimw : — Refd, County Hotel & 
Wine Co. v. L. & N. W. By., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

008. Annotation : — As to (1) Refd. County Hotel & 
Wine Co. v. L. & N. W. By., [1918] 2 K. B. 
251, 

604. AnnoioMons : — Refd. County Hotel & Wine 
Co. V. L. & N. W. By., [1918] 2 K. B. 261; 
Marsdenv. Heyes, [1927] 2 K. B. 1. 

604a. Assignment of option to take 

lease.] — In 1853 the L. & C. By. Go., the pre- 
decessors of deft. CO., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ” the co. & their successors &, 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& tliat the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms *’ at a rent to be &ced as there 
mentioned, “ in preference to any other 
party.” In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
CO. also granted to B. a lease of the refresh- 


ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
undor these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & ** All & singular other premises com- 
prised in Sp demised by the said recited 
mdenture of lease of Aug. 1, 1863.” From 
1866 onwards pttfs. managed & conducted 
both hotel ^ refresliment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of I860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L & C. By. Co. On April 2, 
1891, defts. the Caledonian By. Co. 
demised to pltfp a. plot of land adjacent to 
the hotel for 9v‘2 years. The deed recited 
the o'* If A referred to it as the 

“ opncipal ’n ’ re ” ; & it also prrvided 
tl t these presents are without prejuJico 
lo ^lny the covenants conditic»ns & agreo- 
nents contained in the principal indenture,” 
uaicii were to remain & bo in full fuice. On 
. 24, 1916, defts. gave six months’ notice 
{>ltf8. to determine their occupation of the 
ieireshment rooms. Pltfs. gave up posses- 
sion, A then served a written notice on defts. 
stating their de‘?ire to pxercise the option 
centahujd in <-l is:.;;. (V 

tu he inforijJM! tt* !<Tnis. having 

h* piliiN,, {*f) Hri. i91(», 

ail express assignment from the 
personal ropT*osoutatives of H., who had 
died in J876, of “all that the benefit right 
titJe A Interest, if iny, now remaining out- 
standiug of or Iherwise vested in them or 
any or either of them of & in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.' hotel in occupation of the 
ji'freslmient rooms, upon the* terms of paying 
therefor a fixed market rent ; (6) to have 
such rent fixed under the direction of the 
ct. ; (c) damages for the breach of such 

obligation by defts. : — Held: (1) the option 
clause did not run with the land, & pass 
ipso JarJo by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised ; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee ; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
“ premises ” therein referred to the land & 
buildings demised, not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the ^option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligation of 

g erformii^ efficiently -their public duties. — 
ouNTY Hotel & wine Co. v. London & 
North Western By, Co., [1918] 2 K. B. 
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asi : 87 I 4 . J. K. B. 840 ; 110 L. T. 88 ; 84 
T. L. B. 393 ; 17 L. (i, R. 274 ; affd. on other 
grounds, [1021] 1 A. O. 85, H. L. 

607. Add, Annotaiicnfi : — As to (J ) Dlstd. Ford v. 
Radford (1920), 36 T. L. R. 658. Held. 
County Hotel A; Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

616. Annotation : — Retd. County Hotel & Wine Co. 
V, L. & N. W. Ry., [1918] 2 K. B. 251. 

617- Add, Annotations : — ^Refd. County Hotel & 
Wine Co. v, L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

617a. Lease oi tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the reetorial tithes of a parish, 
including the tithc’.s of ninety acres supposed 
to be within the but which had nut 

paid tithes to tlx i* his incum- 

bency with a Hfcipalatic-n tjiiJ. the int ‘uded 
lessee would, within a gi /e... UU:e such 

legal proceedings for th? the 

tithes of the rducty acre.s ar his t’uu>»h'U should 
advise : — Held : not to be wilLiu 
of Mainteruiuce, 1540 (c. 0). — v- 
Oakoner (1835), 1 Y. Ex 385 ; 100 

E. R. 157. 

621. Add, Annotations : — Consd. County Hotel 
Sc Wine Co. v, L. Sc N. W. R>., |UU81 2 
K. B. 251. Apld. Ellis v, Torringtou, ^^920] 
1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage & tenement were the subject of the 
following leases : (a) a head lease which ex- 
pired on Dec. 25, 1917 ; (5) ar underlease 
which expired on Dec. 18, 1917 ; (o) a 

sub- underlease which expire on Dec. 15, 

1917. All three leiises contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub-underlease became vesU*d by assignment 
in deft. On Dec. 18, I9j 7, pitf. who had been 
a tenant deft, of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in t-he three leases above 
mentioned, agreed to purchase, & on May 1, 

1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head le/ise. At the ex- 
piration of all the leases the premises were 
out of repair & deft, was threatening pltf. 
with an action on his covenant. Thereupon 

Itf. obtained an assignment of the full 
eneflt of the less<*e’8 covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft, as assignee 
of the sub -underlease for breaches of the 
lessee’s covenants therein : — Held : the as- 
signment was free from objection "on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v. Torrxnoton, [1920] 1 K. B. 399; 
89 L. J. K. B. 369 ; 122 L. T. 361 ; 36 
T, L. R. 82, 0. A. 

Annotations; — ^Refd. Hye v. Purcell. fl926J 1 K. 

Mentd. Cole v, Kelly. [1920] 2 K. B. 106. 


626« Add, Annotation : — Generallyt Mentd. Re 
Jordison, Raine v, Jordison, [1922 I Oh. 440. 

634. Add, Annotation : — Consd- Ellis v. Torrington, 
[1020] 1 K. B. 399. 

636. Add. Annotations: — As to (1) Refd- Ellis v. 
Torrington. [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 251. Generally, 
Held. Earle v, Hemsworth H. D. C. (1928), 44 
T. L. R. 758. Mentd* lie Pain, Hustavson 
V. Havilaud, [1919] 1 Ch. 38. 

636. Add, Annotations Apld. Ellis V, Torrington, 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 

637. Add, Annotations: — Ae io (1) Apld. Ellis v- 
Torrington, [1920] l^K. B. 399. Refd. 
County Hotel & Wme 9k v. It. Sc 1^, W. Ry., 
[1918] 2 K. B. 251. 

6S7a. Actions for infringement of copyright — 

Society for protection of copyright interests of 
members,] — Pltf. society was formed as a 
CO. to protect the copyright Int-erests 
of members, who assigned their copyrights 
^ - the ociety. By i.he rules of the society 
es & damages recovered were pooled, Sc 
^iie land so fo rmed was divided among the 
membei after the deduction of expenses. 
The assignments were real Sc substantial 
transactions Sc the provision^ as to the 
division of tne damages was only subsidiary. 
In an action by the so^'icty for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement between the society & its 
mexnbers was made for legitimate busi- 
ness reasons & was not champertous, Sc 
pltfs. were entitled to succeed. — Performing 
Rights Society, Ltd. v, Thompson (1918), 
34 T. L. R. 351. 

637b, Assignment of Judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment : — Held : 
this was good consideration Sc might be 
assigned without maintenance. — Loder v* 
Chesleyn (1664), 1 Sid. 212 ; 82 E. R. 1063. 

Annotations : — Mentd* Master v. Miller (1791), 4 Term Rep. 

320 ; Price v. Seaman (1825), 7 Dow. & Ry. K. B. 14. 

640- Add, Annotaiion : — Consd. Neville v, London 
“ Express** Newspaper, [1919] A. C. 368. 

641. Add. Annotation : — IFlefd- NeviUe v. London 
“ Express *' Newspaper, [1919] A. C. 368- 

642. Add. Annotaiion : — Refd. Neville v, London 
“ Express** Newspaper, [1919] A. C. 368. 

644- Add, Annotations : — Consd. Neville v, London 
“ Express ** Newspaper, [1919] A. C. 368. 
Distd. Ford v. Radford (1920), 36 T. L, R. 658. 

645. Add. Annotation : — Refd. Neville v. London 
“ Express ** Newspaper, [1919] A. C. 338. 

646. Add, Annotations : — Refd. Neville v, London 
“ Express ** Newspaper, [1919] A. 0. 308 ; 
Weld-Blundell r. Stephens, [1919] 1 K. B. 
520 ; Hickman v, Kent or Romney Marsh 
Sheepbreeders* Assocn. (1920), 36 T. L. R. 628. 

648. Add. Annotations: — As to (1) Apld. Ford v. 
Radford (1920), 36 T, L. R. 658. Generally, 
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684 U« — kiubject tv htiuaiion--^ 
Conveyance valid ,\ — By reason of the 
emotion of the (^ulnze Lake Dam, Sc the 
oonsequent raising of the level of the 
water in the lake, parts of certain 
properties In the neighbourhood were 
flooded. The Crown expropriated the 


right BO to flood these properties in- 
cluding the one in question herein, 
which at the time of the expropriation 
belonged to V. Subsequently V. sold 
the property to H. together with V.'s 
right to recover the oompenHation from 
the drown for all damages caused 
him by the flooding Sc expropriation. 

11 


le Crown exhibited an Information 
knowledglng liability &; seeking to 
ive the amount of the oonipensation 
ced, Sc made H. deft. : — Held : the 
signment from V. to H. was not an 
signment of litigious riglits. — R. v, 
YE (1921), 21 Exoh. C. R. 76.— 
IN. 
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Refd. Neville v. London ** Express ” News- 
paper, [19101 A. 0. 368. 

665. Add* Annolaiiona : — Held. Neville v, London 
“ Express ** Newspaper, [1919] A. C. 868 ; 
Ford V, Kadford (1920), 36 T. L. R. 658. 

661. Add* AnnoiaiionB : — Distd. Ford v* Radford 
(1920), 36 T. L. R. 658. Held. Neville v. 
London ** Express ’’ Newspaper, [1919] A. 0. 
368. 

665. Add. Annotation : — Held. Neville v. London 
“ Express ** Newspaper, [1919] A. 0. 368. 

669. Add. Annotations : — Held. Neville v. London 
“Express’* Newspaper, [1919] A. 0. 368; 
Ford V. Radford (1920), 36 T. L. R. 658. 

671. Add* Annotation : — Consd. Neville v. London 
“Express’* Newspaper, [1919] A. C. 368. 

679. Add. Annotation : — Retd. Neville v* London 
“Express** Newspaper, [1919] A. C. 368. 

681 idd* Annotation : — Reid. Neville v. London 
“ Express ** Newspaper, [1919] A. 0. 368. 
683. Add. Annotatiims : — Reid. Neville v. liondon 
“Express’* Newspaper, [1919} A. C. 368; 
Weld-Blundell v* Stephens, [1919] 1 K. B. 
620 ; Hickman v. Kent or Romney Marsh 
Sheepbreeders* Assocn. (1920), 36 T. L. R. 
528. 

685. Add. Annotaiions : — As to (1) DIstd. Ford v* 
Radford (1920), 36 T. L. R. 668. Reid. 
Neville v* London “ Express *’ Newspaper, 
[1919] A. C. 368. Generally i Reid. Wiggins 1;. 
Lavy (1928), 44 T. L. R. 721. 

687. Add* Annotation : — As to (2) Reid. Wild v. 

Simpson, [1919] 2 K. B. 544. 

689a. .] — Observations as to the cir- 

cumstances in which a solr. may take up a 
speciilative case on behalf of a poor client, 

& as to the terms on which ho may do so. — 
Wiggins v, Lavy (1928), 44 T. L. R. 721, 
0. A. 


692. Add. Annotaiions: — ^Reld. Neville* v. London 
“ Express ** Newspaper, [1919] A. C. 368 ; 
Ford V. Radford (1920), 36 T. L. R. 658. 

695. Annotation : — ^Reld. Wild v. Simpson, [1919] 
2 K. B. 544. 

696. Add. Annotation : — Reid. Wild v. Simpson, 
[1919] 2 K. B. 644. 

699. Add. Annotation : — As to (2) Reid. WOd v. 
Simpson, [1919] 2 K. B. 644. 

702. Add. Annotation : — Reid. Wild v. Simpson, 
[1919] 2 K. B. 544. 

707. Annotation : — Mentd. Re A Solicitor (No, 2) 
(1924), 93 L. J. K. B. 761. 

711a. .1 — ^A solr. will never be permitted 

to deal with his client for the property in 

question in the cause, — D owun v. 

(1823), as reported in 1 L. J. O. S. Ch. 169. 

713a. .] — PiTTKLAN V. Prudential 

Deposit Bank, Ltd. (1896), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, C. A. 

716. Add* Annotation : — Reid. Neville v. London 
“ Express** Newspaper, [1919] A. C. 368. 

719. Add. Annotation : — Held. Neville v. London 
“ Express ** Newspaper, [1919] A. C. 368. 

719a. Necessity ol proving special damage.] — 

Neville v. London “ Exi^ress ** News- 
paper, Ltd., No. 660, ante* 

720. Add. Annotation : — Consd. Neville v. London 
“ Express ** Newspaper, [1919] A. 0. 368. 

725. This paragraph was in effect reversed by the 
House of Lords, see Neville v. London 
“ Express ** Newspaper, Ltd., No. 660, ante* 

726. Annotation : — Reid. Neville v* London “ Ex- 
press ** Newspaper, [1919] A. 0. 368, 

731. Add* Annotations : — Apld. Ford v* Radford 
(1920), 36 T. L. R. 658. Reid. Neville v* 
London “ Express ** Newspaper, [1919] A. C. 
368. 

TOSH, [1924] 3 1). L. R. 926 : 3 W. W. II. 

11. 66 ; [1924] J 

; 1 W. W. R. 859 ; 33 

—CAN. 
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69S iii. Leffal Professions 

Act, 1911 (r, 136), s. 97 .] — ^An agrree- 
ment between pltf. & deft, made under 


the above sect., as to payinent for 
deft.’8 services as solr., was rohcinded 
on tho erround that tlie provincial 
statute authorising such an agrrecnicnt 
was ultra vires. — Tatlob r. Mackin- 


97 ; 34 D. C. 
D. L. R. 877 
B. C* U. 383.- 
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701 1 — Admiialty. Cases 1— 82a. 


ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1. Add, Annotation : — Gonsd. Tho Fagemes, 
[1926] P. 186. 

12a. ■•] — Dobrington’s Case (1616), 

Moore, K. B. 916 ; 72 B. R. 996. 

12b. .] — Martin v. Green (1664), 1 

Keb. 730 ; 83 E. R. 1210. 

25. Citations : — For “ The Lord Cochrane ** 
read “ Duncan v. M‘Calmont.*’ 

36. Add. Annotation: — Mentd. The Regina 
dltalia, [1926] P. 123. 

37. Add. Annotation : — Mentd. The Sheaf Brook, 
[19261 P, 61. 

38. Annotations : — ^For ** For full anns., see 
Shipping & Navigation ’* read “Mentd. The 
Hanna (1866), L. R. 1 A. Ac E. 283 ; General 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1869), L. R. 4 Exch. 238; 

The Warsaw, [1898] P. 127.” 

39. Add. Citations :—{l8Q2), 15 Moo. P. C. C. 

304 ; 6 L. T. 658 ; 10 W. R. 124 ; 1 Mar. 

L. C. 177 ; 16 E. R. 509, P. C. 

Annotations : — For “ For full anns., see 
Shipping & Navigation ” read “Mentd. The 
Stettin (1863), Brown. & Lush. 199 ; The 
Hanna (1866), L. R. 1 A. & E, 283 ; General 
Steam Navigation Co. v. British & Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 

238 ; The Moselle (18741, 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902] P. 10 ; The Cayo Bonito, [1903] P. 203.” 

40. Citations : — ^Add after the words “ on another 

point” nom. The Argos (Cargo Ex), 

Gaudet V. Brown, The Hewsons, Geipel 

V, COBNPORTH.” 

Annotations : — For “ For full aims., see 
Shipping & Navigation” read “Mentd. 
Purkis V. Flower (1873), 43 L. J. Q. B. 33 ; 
Flower v. Bradley (1874), 44 L. J. Ex. 1 ; 82a 


G. N. Ry. V. Swaifield (1874), L. R. 9 Exch. 
132 ; Gunnestad v. Pr\ce, l^llmore v. Wait 
(1876), L. R. 10 Exch 66; The Alina 
(1880), 6 Ex. D. 227 ; Afflen c Garbutt (1880), 
6 Q. B. D. 165 , The Rona (1882), 7 P. D. 
247 ; R. V* Southend County Court Judge 
(1884), 13 Q. B. D. 142 ; The Coimty of 
Durham, [1891] P. 1 ; R. v. City of London 
Court Judge, [1892] 1 Q. B. 273 ; Tho 
Theodora, [1897] P. 279.” 

41. Add. Annotations : — Refd. Ellerman Lines v. 
Grayson, [1919] 2 K. B. 514; Admiralty 
Comrs. V. S.S. Volute, [1922] 1 A. C. 129; 
Dew V. United British S.S. Co. (1928), 139 
L. T. 628. 

46. Add. Annotation : — ^Refda The Fagemes> 
[1926] P. 186. 

51. Add. Annotation : — ^Mentd. The Koursk, 

[1924] P. 140. 

53. Add. Annotation : — ^Mentd. Tho Rosalind 

(1920), 90 L. J. P. 126. 

56. Add. Annotation .-—Mentd. The MogUeff, 

[1921] P. 236. 

65. Add. Annotations : — Mentd. The Mogileff, 

[1921] P. 236 ; The Ambatielos, The Cepha- 
lonia, [1923] P. 68 ; The Stream Fisher, [1927] 
P. 73. 

66. Add. Annotations : — Refd. The Llandovery 
Castle, [1920] P. 119 ; The Jupiter, [1924] 
P. 236. 

70. Add. Annotaiions : — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259 ; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1923] P. 220. Mentd. 
Pocahontas Fuel Co. r. Ambatielos (1922), 
27 Com. Cas. 148; The Gou!andris, (1927] 
P. 182; The Stream Fisher, [1927] P. 73. 
.] — The Tubantia, No. 694a, post. 


PART 1. sect. 4, sub-sect. 1. 

sa. Equitable jurisdiction.] — M. ob- 
tained j udgment for wages, etc., against 
tho A., the owners having made 
default to appear. * D. & the 

owners of the oargo. intervened. The 
vessel was duly seized, sold at auction 
by the sheriff, & purohased by D. & Co., 
who made tho necessary deposit. 
Money had been wired by applt. to 
discharge pltf.'e claim, but arrived too 
late to stop the sale. D. & Co. after- 
wards tendered the balance of tho 
price, which was refused on account 
of an application to set aside the sole, 
& to redeem the vessel. D. & Co., on 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the appUoatioii was originally made, 
they were negotiating for the sale 
thereof. The application was refused ; 
— Held : while tno Admlty. Ct. exer- 
cised an anquestionable equitable juris- 
d«otion, inasmuch as applt. had failed 
to show a superior equity to those 
arising in favour of the purchasers, the 
order refusing tho application should 


not bo interfered with. — McRbiub v, 
Darrell (1920), 20 Exch. C. R. 274. — 

CAN. 

PART I. SECT. 6. 

sb. Action in rem — Tort committed 
by master — Recovery of damages .] — 
No maritime lien attaches in tho case 
of an assault by the captain on a 
seaman on board ship, & an action 
in rem docs not lie against the vessel 
to recover damages due to such assault. 
— Loupidbs V. The Sohoonkr Cali- 
MBRI8 (1921), 69 D. L. R. 138; 20 
Exch. 0. R. 331.— CAN. 

• 0 .' .] — If a tort is 

oommlttod within the jurisdiction of 
the ct, by tho master of a sliip, b^**^ 
a perearinus, against a member of Ids 
crew, also a %>€regrinu8, the ot. has 
jurlsdiotlon to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort ; but the oommi*«Hion 
of such a tort Is not a ground for 
attaching the ship to found jurisdiction 
unless the master has an interest in the 
ship. — Nolan v. S.S. Russbl Haver- 
SIDK, [1921J C. P. D. 136.— S. AF. 

13 


sd. Master* 8 claim for damages 

— interest on vmges in arrear — 
Whether enforceable by action in rem ,] — 
A British ship was attached to satisfy 
various creditors in rem. including the 
mhstor of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the pr<K*''ed8. 
The ma8ter*s claim included damages 
against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale: — Reid: (1) the 
master was entitled to damages pari 
aasu with his claim for wages, which 
e could enforce by an action wi rem ; 
(2) the master was not entitled to 
^.u,im in rem for interest upon arrear 
wages. — Re Gwydyr Castlb (1920), 
41 N. L. R. 231.— S. AP. 

PART I. SECT. 6, SUB-SECT. 1,— B. (b). 

82 i. Torts committed on high seas .] — 
Tho Exch. Ct. of Canada in Admlty. has 
jurisdiction to entertain an action 
Against a ship arrested in Canadian 
waters for a tort committed on the high 
seas. — Commercial Pacific Cable Co. 
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87a. .] — Beld: barges, fitted with rudders 

& not propelled by oarn, were ** sbipe ** within 
M. S. Act, 1894 (c. 60), ss. 603, 742 .-- The 
Harlow, [1922] P. 175; 91 L, J. P. 119; 
120 L. T. 763 ; 38 T. L. E, 376 ; 16 Aap. 
M. L. C. 498. 

Annotations: — Consd. Merchants* Marine Insce. v. North of 
Enatand Protectlni? & Indemnity Assocn. (1926), 42 
T. L. 11. 724. Mentd. The Aide, I1926i P. 211. 

89e Add. Annotations: — As to (1) Apld. The 
Harlow, [1922] P. 176, Distd. Merchante^ 
Marine Insce. v NoHh of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 

.125. Add. Annotations : — Held. The Fagernes, 

[1926] F. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 

126. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

180. Add. Annotation -Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 

180a. Yaeht authorised to fly White Ensign.] — By 

the Dockyard Port of Dover Order in Council 
of Jime 10, 1912, Sched. 1, reg. 9, all vessels . 
other than His Majesty’s ships are forbidden ! 
to use the eastern entrance to the Admity. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special | 
authority of the King’s Harbour Master, j 
While using the entrance during the pro- 
hibited hours without tlie authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time : — Ueld : the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His j 
Majesty’s sliijjs within reg. 0. — H.M.S. I 
Glatton, [1923] P. 216; 93 L. J. P. 12 ; I 
39 T. L. li. 090. 

181. Add. Annotations : — Apld. Tho Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919] P. 95 ; The Porto Alexandre (1919), j 
89 L. J. P 97 ; Tho Terva^, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 

181a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from anest in a collision action. — T he 
Crimdon (1918), 35 T. L. R. 81. 

Annotation : — Oontd. The Porto Alexandre (1919), 89 

L. J. P. 97. 

184. Add, Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

185. Add, Annotation : — Retd. The Tervaete, 
[1922] P. 197. 

140. Add, Annotations : — Apld. The Crimdon, 
(1918), 35 T. L. R. 8l ; The Gagara, [1910] 
P. 95. FoUd. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Compania MercantiJ Argentina v. 
Dnited States Sliipping Board (1924), 93 
L. J. K, B. 818. Refd. Duff Development 
Co. V, Kelantan Government, [1923] 1 Ch. 
886 ; The Jupiter (1923), 93 L. J. P. 166 ; 
The Sylvan Arrow, [1923] P. 220 ; Be 
Bjomstad & Ouse Shipping Co., [1924] 2 
K. B. 673 ; Duff Development Co. v. Kelan- 


Govemment, [1924] A. 0. 797; The 
Jupiter (No. 8) (1927), 137 L. T. 333; Engelke 
V. Musmann, [1928] A. C. 433. Mentd. 
Be Suarez, Suarez v, Suarez, [1918] 1 Ch. 
176 ; Aki^onaimoye Obschestvo A. M. 
Luther v, Sagor, X1921] 3 K. B. 532 ; The 
. Edna, [1921] 1 A. C. 736 ; The Mogilefl 
(No. 2), [1922] P. 122. 

141. Add. Annotations : — Refd. The Oimdon 
(1918), 86 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a, -.] — The Crimdon, No. 131a, ante, 

141b. Government not formally recognised.] 
— Pltfs., Estbonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, & by 
them liired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt, entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds {inter alia) that the vessels 
were in tho service of the Provisional (jk>vt. 
& therefore immune from arrest ; ds that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct* had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of tho Foreign Office as to the 
status of the Provisional Govt, of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while tho 
Allied Powers were co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
H.M. Govt, or by the Allied Powers as tho 
Govt, of a sovereign independent State : — 
Held: (1) although under the control of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of tlie foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Annette, The Dora, 
[1919] P. 105 ; 88 L. J. P, 107 ; 35 T. L. R. 
288. 

Annotaiions : — As to (2) Refd. The Jupiter, (1924J P. 2*^6’; 
The Jupiter (No. 2), tl925] P. 69. OenerallVt Heotd. 
AksloDajrxioye Obschestvo A. M. Luther v. Sagor, [1921J 
1 K. B. 456; DutT Devolopmeut Co. v. Kelantftu Ooverti- 
ment, [1924] A. C. 797. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State Sc 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individu^s, — 
The Porto Alexandre, [1920] P. 80 ; 89 


V . The Prince Albert (B,C.), (1920] 
4 D. L. R, 643 ; U926] 3 W. W. K. 
309.- ‘ “ 
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•!. Vessel butti for show .] — ^A vessol 
built for show 8c not for transporta- 


tion Is a *• ship *• within admity. law 
& is subject to seizure fof towage. — 
Neville Canneri^js, Ltd. t>. Santa 
Maria (1917), 16 Exoh. C. B. 481 ; 86 
D. L. ti. 619 —CAN. 

■g. C€ni8crvatory attachment of barge^ 
Conewrrent jtaisdidtons of Bviperior 
Court d? Admire^ Coi^.l-^lRARD V. 


Gariepy (1916), Q. R. 49 S. 0. 284. — 
CAN. 


»ART L SECT. 6, SUB-SECT. 8.— B. 

141 i. Ship req^isiiioned by foreion 
^ooernmemi.^B^ ! 

Lixest*— T he Eolo, [1918] 2 I. tt. 

8.— m. 
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L. J. P. 97 ; 122 L. T. 601 j 30 T. L. B. 66 } 
16 Asp. M. L. C. 1, C. A. 

Jmwtaiions : — ^Bsfd. The Terraete. [19221 P. 269: Com- 
paDla Morqantf) Aiventlna v. United States Shipping 
Board (1924), 93 L. J. K. B. 810. 

141d. — — .1- — While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.* steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rent for their 
collision damage. In that action defts. 
pleaded (inter alia) that “ at the time when 
the coUision is alleged to have taken place 
the Sylvan Arrow was under requisition by 8l 
under the sole control ^ management of the 
Govt, of the United States & was being 
navigated by persons who were the servants 
of the Govt. 4fc for whose negligence defts. 
were & are in no wise responsible. . • . Defts. 
say that the action is not maintainable in 
rent by reason of the facts set out ** above. 
On the hearing of this question as a pre- 
liminary point of law : — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — The Sylvan 
Arrow, [19231 P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 157 ; 39 T. L. R. 655 ; 16 Asp. M. L. C. 
244. 

142. Add, Annotations : — Reid. The Porto Alex- 
andre (1919), 89 I4. J. P. 97 ; Oompania 
Mercantil Argentina v. Ignited States Ship- 
ping Board ( 1 924 ), 92 L. J. K. B. 81 6. Mentd. 
Aksionaimoye Obschestvo A. M. Luther v, 
Sagor, [1921] I K. B. 456 ; Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; Duff Development Co. v, Kelantan 
Government, [1924] A. C. 797. 

142a. -.] — The Porto Alexandre, No. 

141c, ante, 

142b. .] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt, had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. : — Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts, ; & the writ 
all subsequent prbceedings must be set 
aside. — The Gaoara, [1919] P. 95 ; 88 

L. J. P. 101 ; 122 L. T. 498 ; 85 T, L, R. 

l. (if fnreion Sovereign — 

Trading.] — The /. was the property of 
the Govt, of Indo-China, a French 
pogisectslon, adnilnieterod by a Governor- 
General for St tn the name of the 
French Republic. Her odScers Sc crevr 
Were in the service Sc pay of that 
Govt., St at the time of the accident 


269 ; 63 Sol. So, 301 ; 14 Asp. M. L. O. 
647 ; O. A. 

Annot^ions : — Folld* The Jupiter, [1924 1 P* 230. Be!d. The 
Annette, The Dora, [1919] P. 106; Mentd. Duff Develop- 
ment Co. V, Kelantiuj Government, [1923] 1 Ch. 386 : 
Duff Development Co. v Xelantan Government, [1924] 
A. C. 797 ; Musmann v, Engclke (1927), 96 L. J. B. 824. 

14^0. Subsequent sale to private owner.] — 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem. — 
The Tervaete, [1922] P. 259 ; 91 L. J. P. 
213 ; 128 L. T. 176 ; 38 T. L. K. 825 ; 67 
Sol. Jo. 98 ; 16 Asp. M. L. C. 48, C. A. 

Annotaiiona — ^Reld. The Colorado, ri923] P. 102; The 
MeandroR, [1925] P. 61 ; The Strear Visher, [1927] P, 73. 
Mentd. The GoulandrlH, [1927] 

142d. .] — Pltfs., a foreifp co., issued a writ 

in rem claiming possession of the steamship 
J. The writ was directed against “ the 
steamship J. &; all persons claiming any right 
or interest in the said steamship.” The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to s^t 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State ; — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside. — The .Tuptteh, [1924] 
P. 236; 93 L. J. P. 1.56; 132 L. T. 624; 
40 T. L. R. 816; 16 Asp. M. L. C. 447, O. A. 

143. Add, Annotations: — Generally ^ Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97 ; 
Aksionaimoye Obschestvo A. M, Luther v, 
Sagor, [1921 ] 1 K. B. 466 ; Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
386 ; Compania MercantU Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
816 ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, post. 

m 

147. Add, Annotations: — As to (1) Apld. The 
Meandros. [1926] P. 61. OeneraVy^ Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 
1 K. B. 49. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 
Greek steamship owned by defts., a Greek 
CO., was requisitioned by the Greek Govt, 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., A the master & crew ceased 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, Sc was saved 
fron^ possible total loss by the services of 


she was on a voyaire In the interest 
of the Govt, of Indo-Chlna : — Held : 
the /, could not be lawfully arrested. 
SmtbU : a sovereien State cannot be 
Impleaded fudlreotiy by proceed iners 
in rm against its property. That 
immunity ficom arrest of a foreign 

16 


state-owned sliip is not affected by 
the vessel bemg used for trading 

{ lurposes & as a cargo carrier, nor does 
t matter how the vessel Is being 
employed. — Brow^ Jit. v. S.S. Indo- 
OHiNS (1921), 21 Exch. C. R. 406.-— 
CAN. 
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g ltfs*’ salvage ship. After the vessel had 
een returned to her owners she was arrested 
by pltfs. in an action in rent : — Held : the 
terms of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts*, as thereby they bad 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., Ai defts. were liable to 


pltfs. for salvage. — ^T hb Meandeos, [1925] 
P. 01 ; 04 L. J. P. 37 ; 132 L. T. 760 ; 41 
T. L. R. 236 ; 16 Asp. M. L. C. 476. 

Annotation : — BeM. France Fenwick r. R., fl9iJ7J 1 K. B. 
4 /) 8 . 

149. Add* Annotations: — As to (1) & (2) Apld. The 
Meandros, [1925] P. 61. Generally, Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 

1 K. B. 49. 

I 

150. Add* Annoiaiion : — Refd. The Sylvan Arrow, 
[1023] P. 220. 


Part 11. — Jurisdiction in Particular Cases. 


170. Add* Annotation : — Refd. The Annette, The 
Bora, [1919] P. 106. 

170a. .] — The Annette, The Dora, 

No. 141b, ante. 

171. Add. Annoiaiion: — Refd. The Annette, The 
Dora, [1919] P. 105. 

171a. .] — By a contract of sale made in 

liondon, an EnglLsh co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“ the J.,” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ : — Held : ( 1 ) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possessi^m suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — The 
JuPTi'ER (No. 2), [1925] P. 69; 94 L. J. P. 
69 ; 133 L. T. 85 ; 16 Asp. M. L. C. 491, C. A. 

213. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 


the owners of the ship could not have set 
up had they appeared & defended. — The 
Byzantion (1922), 127 L. T. 766; 38 

T. L. B. 744 ; 16 Asp. M. L. 0. 19. 

254. Add. Annotation : — A** to (2) Consd. The 
Lord fitrathcona, [1925] P. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. wore mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners bad no 
locus standi to dispute the validity of the 
mtge., but were only entitled to be hearde 
on thse question whether pltfs. ought to b 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party, — The Lord Strath cona, [1925] P. 
143 ; 95 L. J. P.5; 133 L. T.765 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 762 ; 16 Asp. M. L. C. 630. 

262. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

267. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 361. 

269. Add* Annotation: — Consd. The St. George, 
[1926] P. 217. 

276. Add* Annotation : — Refd. The James W. 
ElweU, [1921] P. 351. 

211* Add. Annotation: — Refd. The St. George, 
[1920] P. 217. 

wbiob amendment was in siibstanoe 
an aileoration that deft, undertook to 
have the ship placed under Canadian 
reffiMter Sl to mtsre. the Rhlp, which he 
failed to do. The ship wan not under 
arroMt or Relciire at the time of the 
InRtitiition of the action : — HeM : 
(1> the ct. was without jurlHdh'tion 
to entertain the claim ; (2) the amend- 
ment could not be allowed. — F inmoan 
V. S.S. Northwest (1920), 20 Exoh. 
O. R. 180.--OAN. 


PART II. SECT. 1, SUB-SECT. 2. 

182 i. IFronflfdoer.] — Where a ship 
has been wrotiirfully seized by her 
crew the ct. will order the marshal to 
deliver posBe^^lon of It to the owner 
upon living security. — PACiFir Orfat 
Eastern Ry. Co. v. The Clinton 
(1918), 21 Bxch. C. R. 169 ; 27 B. C. R. 
ioo; [1919] 1 W. W. R. 947.— 
CAN. 


PART n. SECT. 8, SUB-SECT. 2.— A. 

260 i. Admiralty Court Act, 1801 
(r. lOy-^Afortyaffe reffistered aoroad ,] — 
Action in rem, to recover the balance 
due on a deed of mtge., executed at 
BuiTalo & registered there accormng 
to the law & regulations of the Stoic of 
New York. The ship was arrested & 
released on bail. Deft, moved for an 
order to set ^de the wTlt of sum- 
mons, etc., for want of jurisdiction. 
On tno hearing F, moved to amend, 

16 



VoL !•— Admiralty. Cases 278—347. 


278. Add, Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

279. Add, Annotations : — ^Mentd. The Kiisfdand 
[1924] P. 56 ; The Stream Fisher, [1927] P. 73. 

‘283. Add, Annotation : — Refd. The James W. 
ElweU, [1021] P. 361. 

284. Add, Annoiaiion : — Generally^ Mentd. The 
James W. Elwell, [1021] P. 351. 

286. Add, Annotation : — Refd. The James W* 
ElweU. [1921] P. 361. 

288. Add, Annotation : — ^Refd. The James W« 
ElweU, [1921] F. 351. 

289. Add, Annotation : — Refd. The St. George, 
[1920] P. 217. 

291. Add, Annotations : — Generally^ Refd. The 
St. George, [1920] P. 217. Mentd. The James 
W. ElweU, [1921] P. 351. 

300. Add, Annotation : — ^Refd. The St. George, 
[1920] P. 217. 

304. Add, Citation : — 100 E. P. 973 ; on appeal 
(1851), 8 Moo. P. 0. C. 459, P. C. 

Add, Annotations : — Folld. The Hamburg 
(1804), 2 Moo. P. C. 0. N. S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (othenvise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 30; The Rajah of 
Cochin (1859), Sw. 473 ; Lloyd v, Guibert 
(1805), L. B. 1 Q. B. 115 ; The St. George, 
[1920] P. 217. Mentd. Sieveking v, Maas 
(1850), 27 L. T. O. S. 204 ; Sultan (Cargo Ex.) 
(1859), Sw. 504 ; The Lizzie (1808), L. R. 2 
A. E. 254 ; Australasian Steam Navigation 
Co. V, Moree (1872), 8 Moo. P. C. C. N. 8. 
482 ; Acatos v. Burns (1878), 3 Ex. D. 282. 
315. Add, Annotations: — Refd, N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 004. Mentd. Mattfiey v. Curling, [1922] 
2 A. C. 180. 

322. Add, Annotations : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Mogileff, [1921] P. 230. 

328a. Default of appearance,] — ^A firm 

of ship repairers commenced an action in 
rem against the owners of a vessel which they 


had repaired. It appeared from the state- 
ment of claim that tlie ship was registered 
in an English port. No appearance was 
entered : — ‘Held : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or pai*t 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — T hej Maggie 
A (1922), 128 L. T. 480 ; 10 Asp. M. L. C. 
117. 

329. Add, Annotation: — Refd. Pocahontas Fuel Co. 
V, Ambatielos (1922), 27 Com. Cas. 148. 

331. Add, Annotations : — Refd,. The Mogilell, 
[1921] P. 230. Mentd. Pocahontas Fuel Co. 
V, Ambatielos (1922), 27 Cor , Cas. 148. 

833. Add, Annoiatioyi : — Mentd. The Mogilefi, 
[1921] P.230. 

334. Add, Annotation : — Refd. The MogUeff, [1921] 
P. 230. 

335. Add, Annotation : — Refd. The MogUeff, [1921 J 
P.. 230. 

336. Add. Citation : — suh nom. The West 
Friesland, Sw. 466, P. C. 

Add, Annoiatioyi s : — Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356; 
Northcotc V. Henrich Bjorn, The Henrich 
Bjorn (1886), 1 1 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. Mentd. The Riga (1872), 
L, R. 3 A. & E. 510; The Stream Fisher, 
[1927] P. 73. 

337. Add, Anyioiaiioyi : — As to (5) Refd. The 
MogUeff, [1921] P. 230. 

338. Add, Annoiatioyi. : — Refd. The Mogileff, [1921] 
P. 230. 

338a. .] — The Mogileff, No. 352c, 

post, 

343. Add, Annotations : — ^Refd* The Mogileff, 
[1921] P. 230 ; The Ambatielps, The Copha- 
lonia, [1923] P. 68. 

346. Add, Annoiatioyi : — Refd. The Colorado, [1923] 
P. 102. 

347. Add, Anyyoiaiion : — Consd. The British Trade, 
[1924] P. 104. 


PART II. SECT. 6, SUB-SECT. 1.— A, 

327 i a. .] — vessel was 

seized by a iiitgeo. when it was being 
repaired by pltf. in pltf.’a yard. Pltf. 
brought action in the Admlty. Ct. 
olaimiug a lien for repairs done at the 
time the vessel was in possession & 
repairs previously ojceoutod on her last 
trip : — Held : the ct. had no Juris- 
diction to entertain the action, as the 
vessel was not “ under arrest *’ at the 
time the writ was issued. — Martin v. 
Thb Sba Foam (1921), C8 D. L. R. 
760 ; 30 C. R. 398 ; [1922] 2 
W. W. R. 1181.-~CAN. 

827 t b. .] — The Pacifico 

V, Winslow Marine Railway & 
Shipbuilding Co., [1925] 2 D. L. R. 
162; [1925] Exch. C. K. 32; ajfg„ 
[1924] 2 D. L. R. 190 ; [1924] Exch. 
C. R. 90 ; [1924] 1 W. W. R. 930 ; 34 
B. O. R. 1.— CAN. ' 

827 I 0. .3 — Stack v. The 

Babob Leopoia) (1919), 18 Exch. 0. R. 
326.— CAN. 

827 iii. .] — Held: work 

done in making alterations in & addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, etc., of a gasoline boat necessi- 
tated by her inlwnded new employ- 
ment in outside waters, was for the 
“ building or ** equippiug ’* of a ship 
within B. 4 of the above Act. — Bbiksen 
BRoraBBs V, The Maple Leaf, [1923] 
4 D.-L. R. 1201 ; [1923] Exch. 0. R. 


J,S. 


39 ; 31 B. C. R. 443 ; [1923] 1 W. W. R. 
76.~OAN. 

327 iv, ** Building ’* any ehip.l 

— Kriksbn Brothers r. The Maple 
Leaf, No. 327 iii., an/c.— CAN. 


329 ii. Ship on colonial 

register — Actual owner foreigner, ]— The 
(7. was registered at Vancouver, B.C., 
& was owned by a co., having its head 
office at the same port. The co. was 
practically A., who was domiciled in 
San Francisco, U.S.A., being the owner 
of 995 shares of a totsd of 1,000 Shares, 
capital stock of the co. In an action 
for the price of necessaries : — Held : 
08 the home port of the C, wm really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. had Jurisdiction. — 
Haley v, S.S. CTomox, [1920) 3 
W. W. R. 325 ; 20 Exch. C. R. 86.— 
CAN. 


a i. .] — Pltf. claimed 

$1,662.99 for work done & materials 
furnished for the 8, while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an interest therein 
under an agreement to purchase, hied 
an appearance under reserve. The 
vessel was registered at the Port of 
Montreal. 8c at the date of institution 
of the action the registered o\vner was 
3., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the institution of the cause : — 



Held : the ct, had no Jurisdiction to 
entertain the claim. — Cib des Bois 
DU Nord r. S.S, St. Louis (1920), 
20 Exch. C. R. 232.— CAN. 

a ii. Ship under arrest .] — 

The Pacifico it. Winslow Marine 
Railway & Shipbuilding Co., [1925] 
2 D. L. R. 162 : [192r>] Exch. C. 1?. 32 ; 
orffp., [1924] 2 D. L. R. 190 j [1924] 
ExcL C. R. 90 ; [1924] 1 W. W. 1^. 
930 ; 34 B. C. R. 1.— CAN. 

a iii. .] — Held: the ship 

not being a foreign vesscJ & its owner 
being domiciled in Canada, the ct. had 
no jurisdiction on a claim for neces- 
saries. — ^Pittsburg Coal Co. v, S.S. 
Belchers, [1926] Exch. C. R. 24. — 
CAN. 

PART II. SECT. 6, SUB-SECT. 1.— B. 

4 

343 i. No maritime lUn. ] — ^A claim 
for the supply of necessaries to a ship 
does not constitute a maritime lien 
thereon. — CiB des Bois du Nord r. 
S.S. St. Louis (1920), 20 Exch. C. R. 
232.— CAN. 

348 i. Maritime lien — Created hy 
foreign law — Whether enf rceable in 
Exchequer Court of Cono^.)— P itts- 
burg Coal Co. tr. S.S. Belchers, [192G] 
Exch. O. R. 24.— CAN. 

348 ii. .] — Strand- 

hill V. Walter W. Hoddfji Co., 
[1926] 4 D. L. R. 801.— can. 

2 
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352. Add. Annotation : — Betd. The Hogileff, [1221] 
P. 236. 

332a. *.] — The agent for a foreign 

, ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Priesi^and (1859), Sw. 454 ; 6 Jur. 
N. S. 658 ; 166 B. B. 1213 ; on appeal 
(1860), Sw. 466, P. O. 

Ar^taHons : — Apld. The Underwriter (1868), 25 L. T. 279. 
Oonsd. Laws v. Smith, The Rio Tlnto (1884), 9 App. Oas. 
356. Dbtd. Northoote v. The Henrloh BJdrn, The l^nrich 
Bj«m (1886), 11 App. Caa. S 
110213 P. 236. Refd. The Rli 
516 : The El Salto (1008), 25 
Buohheister, 119083 A. C. 458 ; 

P. 73. 

— person who IHs made ad- 
vances in oi^er to supply necessaries to a 
ship on the credit of tne ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), e. 6, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — F oong Tai &; Co. v. 
Buchhihiisteb & Co., [1908] A. 0. 468 ; 78 
L. J. P. C. 31 ; 99 L. T. 626 ; 11 Asp. M. L. C. 
122, P. 0. 

Annotations : — Consd. Tho MogilefP, [1921] P. 236. Refd. El 
Salto (1908), 25 T. L. R. 99. 


ro. Conid. The MogUefl, 
a (1872), L. R. 3 A. & B. 
r. L. H. 90 ; Foong Tai v. 
The Stream Fisher, [1927] 


852c. ] — Primdfadef persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; &, 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liabuity of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 06), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim. — The Mogilefp, 
[1921] P. 236 ; 90 L. J. P. 329 ; 37 T. L. B. 
649 ; 66 Sol. Jo. 681. 

Annotation : — ^Befd. Pocahontas Fuel Co. r. Ambatielos 
(1922), 27 Com. Cas. 148. 


857. Add. AnnoiatiUm: — ^Mentil. The MogiJeff, 
[1921] P. 236. 

368a. Wrongful dismissal.] — (1 ) A shipmaster or 
seaman suing und^ Admlty. Ct. Act, 1861 
(c, 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semhle : the maritime lien which a 
seaman suing under the ordizukry maker’s 
contract has in respdbt of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — ^T hb British Trade, 
[1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827 ; 40 T. L. B. 292 ; 16 Asp. M. L. 0. 296. 

398. Add. Annotation : — ^Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. B. 766. . 

401, Add. Annotation : — Refd. Tho British Trade, 
[1924] P. 104. 

415. Add. Annotation : — ^Refd, The British Trade, 
[1924] P. 104. 

417a. .] — The British Trade, No. 368a, 

ante. 

429, Add. Annotation : — Refd, The Ambatielos, 
Tho Cephalonia, [1923] P. 68. 

430, Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

430a. Pilotage Act, 1913 (c. 81), s. 49.] — The 

High Ct. of Admlty. & its successor, the 
present Admit jr. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qn.: whether there is a 
maritime lien in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1923] 
P 68 ; 92 L. J. P. 46 ; 128 L. T. 699 ; 39 
T. L. B. 183 ; 16 Asp. M. L. C. 120. 

433, Add. Annoiatien: — Refd. The Ambatielos, 
The Cephalonia, [1928] P. 68. 

435. Add. Annotation: — Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. B. 766. 

437. Add. Annotation: — Refd. Ex p. Guinness, 
Ex p. Murray (1926). 42 T. L. B. 766, 

449. Add. Annotation : — ^Refd. The Stream Fisher, 
[1927] P. 73. 


Carver & Morell Inc. v, Astoria* 
[1927] 4 D. L. R. 1022.— CAN. 

PART U. SECT. 6, SUB-SECT. 2. 

3671. Action by default — Proof of 
claim — RigM to proce^ ex parte .] — 
Paul r. The Amy Tubneb, [1922] 
V. L. R. 740.~-AUS. 

PART 11. SECT. 6. 

868 i. Extent of furiadiciion-^Tovmge 
Informed in conriection with repairs — 
Not at own€r*s spedat reotue8t .\ — 
Towage performed lo cotmectfon with 
repairs, not at the owner*a special 
request, is not within the purview of 
** otaims & demands for ser^oes in the 
nature of towage ’* within Admlty. 
Ot. Act, 1840 (c. 05), s. 0, as womd 
give the ct. Jurisdiction over the 
claim ; neither a claim for towage nor 
for necessaries is the subject of a 
maritime Uen. — Stack v. The Barob 
LvipPOJJ) (1919), 18 Exch. C. K. 325. 

PART II. SECT. 7, SUB-SECT. 1,-^0. 

886 ii. Claim by master for 


%Dage8 & damages-^Paydble pari passu.} 
— British ship was attached to 
satisfy various oreditors in rem 
Inoluding the master of the vessel. 
She was subsequently sold, any liens 
of tho creditors beicig transferred to 
the proceeds. The master's olaim 
included damages against the owners 
for wrongful dismlssai calculated from 
a date subsequent to the sale : — Hetd : 
the master was entitled to damages 
pari passu with his claim for wa^, 
which he could enforce by an acuon 
in rem.'-^Re Gwydyb Castle (1920), 
41 N. L. R. 281.-~6. AP. 

PART II. SECT. 7, SUB-SECT. 2.— 

A (b). 

ak. Shipping Act, 1900, a. 191 — 
lAmits of fimsdioffon.)'— A seaman 
sued for 1184 : — Held : thlB being under 
1200, the action must be dismissed 
under the above sect., wdth oosts.— 
OSTBOM V. The Miyaro, [1924] 2 
D. L. R. 200 ; [1924] Ezch. a B. 90 : 1 
W. W. R. 1098 ; 84 B. O. R. 4.— CAN. 

PART 11. SECT. 7, 8UB-8E0T. 2.— B. 

sL Assigneeof wages .) — The maritime 
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lien attaching to a seaman's wages 
is personal to the seaman & not trans- 
ferable. — ^MoOullouqh V. The Samuel 
Marshall, Euasoph v. Steel Co. of 
Can. (Quk.), [1924] Exoh. C. R. 53; 
aftg., [1923] Exch. 0. R. 110. — CAN. 

■m. Person not haoing signed articUs 
-^Nor having lived on board.) — 
Held : claimant not having signed the 
ship's articles, not having lived on 
board, & the sum sued lor not having 
boon earned on board, he was not a 
seaman. — McCullough e. The Samuel 
Mabshall, Eliasofh V. Steel Co. 
OF Can. (Qtje.), [1924] Exch. C. R. 
53; affg., [1923] Exch. C, R. 110.-- 
CAN. 


sn. Person voluntardy paying wages,) 
— No one voluntarily paymg the 
wages of one or more of the crew 
can olaim a Hen against the ship for 
the amount so i^d. — MoCullouob e. 
The Samuel Marshall, Elxasofh 
V. STEEL Co. of Can. (Que.), [1924] 
Exoh. O.R. 53 : d2rg.,(1928] Exch. C. R. 

I,— CAN. 



ITtd. t — ^Admindigr* Chuna 459— 841a. 


K JM. Atmaktiion: — As to (1) Oomd. The 
Colorado, [1923] P. 102. 

460. Adds Annotation: — Ao to (1) Refde The 
. Colorado^ [1923] P..102, 

4G9a Adds Annotation : — Mentd. Weld-Blundoll v* 
Stephens, [1920] A. O. 956. 

470. Adds Annotation : — ^Hefd. The Sylvan Arrow* 
[1923] P. 220. 

471. Adds Annotation : — ^Held. The Sylvan Arrow, 
[1923] P. 220. 

483. Adds Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannia Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
Vs Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. Ry. Vs Ls E. P, Transport & Depository, 
[1922] 2 Ks B. 742 ; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v* 
Hay, [1923] A. 0. 345. 

489. Add. Annotations: — Consd. Mersey Docks A 
Harbour Board v. Hay, [1923] A. 0. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add, Annotation : — Oenerally^ Refd. The Oarl- 
garth, The Otarama, [1927] P. 93. 

491. Add, Annotation : — ^Refd. G. W. Ry. v, S.S. 
Mostyn, [1928] A. 0. 57. 

494. Add, Annotations : — Refd. The Sylvan Arrow, 
[1923] P. 220. Mentd. The Penrith Castle, 
[1918] P. 142. 

604. Add, Annotation : — ^Refd. The Torvaete, 
[1922] P. 259. 

508. Add, Annotation : — Mentd. Mersey Docks. & 
Harbour Board v. Hay, [1923] A. C. 345. 

510. Add, Annotation : — As to (2) Apld. The 
Goulandris, [1927] P. 182. 

611. Add. Annotation : — Mentd. Gore-Booth v, 
Manchester (Bp.), [1020] 2 K. B. 412. 

516. Add, Annotation : — Mentd. Gore-Booth v, 
Manchester (Bp.), [1920] 2 K. B. 412. 

518. Add. Annotations : — Refd. McColl v, Canadian 
Pacific Ry., [1923] A. 0. 126 ; The Moli5re 
(1924), 41 T. L. R. 154. Mentd. Parry v. 
Harding, [1925] 1 K. B. 111.' 

518a. .] — In a collision between 

Swedish & British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, A 
the Admlty. rules as to division of loss had 
no application to such a claim, & sect. 8 of 


that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter atia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner^ — ^T he MouiaiB, [1926] P. 27 ; 94 
L. J. P. 28; 132 L. T. 733; 41 T. L. R. 164; 
16 Asp. M. L.- C. 470. 

518b. Application of Maritime Conventions Act, 
1911 (c. 67).] — The MouBue, No. 6i8a, ante. 

519. Add, Annotations: — As to (1) ReM. The 
Koursk,, [1924] P. 140. As to (2) Refd. The 
Molidre (1924), 41 T. D. R. 164. Gentrally^ 
Mentd* Ellerman Lines p. Grayson, [1919] 
2 K. B. 614 ; Weld-Bhm. U v. Stephens, 
[1920] A. C. 966 ; An<nfcr line v. Dimdee 
Harbour Trustees, Ellerman lines v. Same, 
Thomson, Shepherd v. Same (1922), 38 
T. L. R. 299. 

521. Add. Citation [1909] P. 176. 

Add. Annotation : — As to (2) Refd. The 

Moli^re (1924), 41 T..L. R. 154. 

523. Add. Annotation : — As to (2) Refd. The 

Molibre (1924), 41 T. L. R. 154. 

523a. .] — The Moli^rb, No. 518a, ante, 

528. Add, Annotation : — Refd. The Sheaf Brook, 
[1926] P. 61. 

536. Add, Annotations : — Generally ^ Refd. Ireland 
Vs Southdown S.S. Co. (1926), 136 L. T. 412 ; 
Lewis Vs Dreyfus (1926), 31 Com. Cas. 239. 
Mentd. Michalinos v. Dreyfus (1924), 131 
L. T. 177 ; Van Nievelt (ioudrian, Stoom- 
vaart Maatsciiappij v, Porslmd (i925), 133 
L. T. 457. 

541. Add, Annotatixm: — Mentd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

54,1a. Indorsee of document ac- 

knowledging receipt of goods lor shipment.]— 

A document whereby the receipt ol goods is 
acknowledged for shipment on board a 
named ship, or on some other slip for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c. Ill), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8. to the snipptrs' order, there 
being ^ven to each shipper a ’document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firnis, each being 
indorsees of one of the documents, issued a 
joint writ in rein claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 


PAHT 11. SECT. 7, SUB-SECT. 3.— A. 

452 ill. Oantractmadectiroad .] — 

The ot. will not Interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master of 
a foreign ship Sc the members of his 
orew. — ^N olan v. 6.8. Russkl Havsb- 
SIDB, [19211 O. P. D. 136.— S. AP. 

454 vl. —— — — .]— A seaman 
who had signed on an American ship 
insUtuted an action in Quebec against 
the ship tor wages. No notice of the 
Institution of the action was given by 
him to the United States consul, Sc 
the affidavit to lead to warrant omitted 
to state the national oharaoter of the 


ship. Deft, moved to dismiss for 
defects In the affidavit. Sc the consul 
hied a protest against the action being 
allowed to proceed: — Held: (1) the 
rotest of the Ammioan consul did not 
eprlve the ot. of its J urisdiotion ; 
(2) the ot., in proper oixoamstances, 
might ezemise its dlsoretion to decline 
to proceed with such an action.— 
Roulbau V. aB. AhBPO, [1923] Bxoh. 
0. R. 10.— CAN. , 

PART II. SECT. 7, SUB-SECT. 8.— B. 

45B1. Conflict of lanos^AppliceUion 
of law of tUiffonts* (xwn^ry.)— Admlty. 
Ot. Act. 1861 (o. 10), 8. 10. permits the 
applioation by the ct. ot the law of the 

19 


country of the litigants. — Jacobson 
V , Fort Morgan (1919), 10 Bxoh. C. R. 
165 ; 49 D. L. R. 123.— CAN. 


ART II. SECT. 8, SUB-SECT. 2.— A. 

512 V. ,] — Pltf., a seaman, 

rought an action in rem for damages 
gainst a barge for booity Injuries 
ifltained by him in an accident 
Lleged to have been occasioned by 
egilgenoe for which the ship was 
able ; — Held : the damage done 
ot ** by ** the barge, but on the 
Brge,A: was not such damage as gave 
ItL a remedy in rem, — Mulvby v, 
BIS Babqr Nbosho (1919), 19 Bxoh. 
, B. 1 ; 47 D, L. B. 437.--^AN. 
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for non-deliTery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vesseJ of the same line. On affidavits sworn 
separately by pJtfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owpers of the, ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder : — Held : (1 ) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
iji rem & the joinder of pltfs. convenient, the 
view of the full Bench df the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be Intor- 
‘ fered with. — Maulborough Hill, Ship v, 
Cowan & Sons, fl921] 1 A. C. 444; 90 
L. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. R. 
190 ; 15 Asp. M. L. C. 163 ; 26 Com. Cas. 
121, P. C. 

AnnotiUion: — As to (1) Bistd. Diamond Alkali Export 
Corpn. V. Bourgeois, (1921] 3 K. B. 443. 

646. Add* Annotafion : — Refd. Marlborough Hill. 
Ship V. Cowan, [1921] 1 A. C. 444. 

662. Add Annotation: — Reid. The Sheaf Brook. 
[1926] P. 61. 

666a. Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.] — '(1) Pltfs., as owners of cargo on 
board defts,* ship, brought an action in 
personam in the AdmJty. Div. for damages for 
breach of the contract of carriage Defts. 
were domiciled in England. On an apjdica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. : — Held : s. 68 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of w^hich the Act expressly pro- 
vided tliat the Div. bad no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R. S. C., Ord. 49, r. 3, that the 
Ct. of Appeal cannot order a tram^feh without 
the consent of the presidents of b^th the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div, 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(Atktn, *L.J.). — The Sheaf Brook, [1926] 
P. 61 , 95 U J. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. C. 14, C. A. 

571. Add. Annotation : — Mentd. The Rosalind 
(1920), 90 L,. J P. 126. 

678. Add* Annotation : — Refd. The Wilhelmina, 
[1923] P. 112. 


579a. Ship injured in dock— -Dockowners repairing 
ship— in dock belonging to others.]-— By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Homlw Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were dapaaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 82), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston : — Held : the liability being in* no 
way connected wdth the fact that pltfs. were 
dockowners, they were not entitled to a 
. decree of limitation of liability.— The City 
OP Edinburgh, [1921] P. 274 ; 90 L. J. P. 
304 ; 125 L. T. 375 ; 37 T. L. E. 468 ; 15 
Asp. M. L. 0. 234, C. A. 

Antuit4iti(ms:-~T)istd. The Ruapehu (1926), 42 T-. h. JR. 70S. 
l^pld. f^.S. Ruapehu v* Green & SHJoy W eir, fl927] A. C. 


ASM. 


579b. — Pltfs., owners of a dry dock, 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.* 
servants whfie the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of tlie sect., which, if applied in its 
strict literal sense would lead io an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in re^spect of 
area, i.e , the damage must be in .some way 
connected with the ownership of tbe dock. — 
, The Ruapehu, [1927] P. 47 ; 96 L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, 0. A.; affd. svh nom. Ruapehu 
(Owners) v* Green (R. & H.) & 8iij.ey Wb^ir, 
Ltd., The Ruapehu, [1927] A. C. 523; 96 
L. J. P. 99 ; 137 L. T. 353 ; 43 T. L. R 402 ; 
71 Sol. Jo 330; 32 Com. Cas. 323; 17 Asp. 


M. L. C. 270, H. L. 

Annotafiann : Refd. Gosso Millard v* Canadian Government 
Merchant Marine, Amoriran Can Co. v. bam© (11*27), 
97 L. J. K. B. 193. Mentd. Buerger v* New York Life 
Assce. (1927), 96 L. J. K. B 930. 

693. Ciiationa : — For “36 L. T. 361 ’’ read “ 6 
L. T. 361.’’ 


594a. Rival salvors — Injunction to re- 

strain act on high seas.]— In 1922 pltfs. 
fitted out an expedition to sfdve cargo from 
the wreck of a Dutch steamsliip which had 
sunk ih 1916 in the North Sea in over one 
hundred feet of water, Pltls. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyod the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival ^vage co., arrived on the scene in 
a British registered ship, & by sending dowix 
their own divers & interfering with pltfs. 
diving operations, tried to secure possession 


PART II. SECT. 9, SUB-SECT. l.—B. 

6641. Admiralty Court Act, 1861 
lo, 10), s, 6 — Ao breach of duiy’--C(m- 
iraet with shippers imposing no obliga- 
iiAm on tf/rtp.)— Pltfs. agreed to pur- 
chase goods, tbe shippers to deliver 
same at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of the ship, but l^y the 
shippers, with pltfs., who claimed 
damages for breach of contract for 
nou -delivery, Sc at their request a 


warrant to arrest the ship & hor cargo 
was issued: — Held: (1) pltfs. not 
having been shown to be ** the ownew. 
or cousignees or asuignees ** of the bill 
of lading of the cargo, the ct. had no 
Jurisdiction In tbe . matter, & the 
warrant of arrest should be set aside ; 
(2) the contract referred to In ^ the 
above sect, contemplated an obliga- 
tion on the part of the ship, & the 
contract sued on imposed no such 
obligation. — L avallkb n. Tab Istar, 



19231 Exch. 0. R. 212.— CAN. 

664 ii. Goods shipped from 

Canadian port .] — The Jurisdiction the 
ibove sect, confers upon the ct. Is 
dearly confined to canes of damage 
;o goods carried by ships into a Cana- 
llan port, & does not extend to the 
^ase of goods sliipui'd from Canada 
x> foreign ports.— Harris Abatooib 

(fLrBfffiSi'iSsrAXg'Hi 

!17.— CAN. 
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of the wreck & cargo, & either prevent 
further work on the part of pltfe. or establish 
thoLoselves with pltfs. in concurrent occupa- 
tion : — Held : (1 ) an action in respect of 

injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Adinlty. ; (2) pltis. were sufficiently in 
occupation of the wreck to exclude third* 
' parties from interfering with the property ; 
(3) as defts.* interference was high-handed ^ 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby p tfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — T he Tubantia, [1924] P. 73; 
93 L. J. P. 148 ; 131 L. T. 670 ; 40 T. L. R. 
335; 16 Asp. M. L. C. 346. 

595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

598. After this case insert, ** Prize salvage, see 
Prize Law.” 

603. Add, Arntofcdion : — Reid. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

606. Add, Annotatio7is : — Consd. The Meandros, 
[1925] P. 61. Reid. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

611. Add, Annotation : — Reid. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

613. Add, Annotations : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. t? 
Admiralty Comrs., [1919] 1 K. B. 49. 

617. Add, Annotation : — Consd. Bradley v- New- 
som, [1919] A. C. 16. 

* 

619. Add, Annotation : — As to (1) Refd. Bradley 
V, Newsom, [1919] A. C. 16. 

622. Add, Annotation: — ^Refd. The Fagemes, 
[1926] P. 185. 

64.2a. .] — R. V. Miller (1823), 1 Hag. Adm. 

197 ; 106 E. R. 71. 


648a. Ship not entitled to be registered as British 
ship — Ship under Jurisdiction of Prize Court.] 
— A ^ ship registered as a British sliip, & 
notninaily owned by a duly registered 
British co., was in fact owned tSi controlled 
by the Hamburg-Amerika Une, of Hamburg, 
wldch. in the person of its nominees, owned 
ail the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28. 1016, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be det«iined by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ^hip had been requ'utioned by the 
Lords Comrs. of the Adi]|Lty.. she remained 
in their possession. O^Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that, she was not 
entitled to be regjst(*red as a Britisl^ ship : — 
Hetd : as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship &, had to return her into the cust<jdy of 
the Prize Ct. which had at some time to 
make a hnal decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.-r-THE 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 106 ; 
34 T. L. R. 357 ; 62 Sol. Jo. 621. 

650. Add, Annotation : — Generally ^ Mentd. The 
Stream Fisher, [1927] P. 73. 

660a. InJuncUon.] — The Txlbantia, No. 

594a. ayUe. 

650b. Res under Jurisdiction of Prize Court.] — 
The St, Tudno, No. o48a, ayUe. 


Part Hi. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. Issue — Res not within Jurisdiction.] — 

(1) It is not necessary that, at the time of 
the issue of a writ in rem„ the res should be 
within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 67), s. 8, which 
provides that in the case of collision or 
savage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the wrrit is 
Issued within two years ; the sect, does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceeding. 

(2) In general, the ct. will not grant an 

PART II. SECT. 11. SUB-SECT. 8.— 

608 1. Action in rtm — Or in per- 
Bonam.] — The flr^t & most proper 
remedy for the recovery of salvage 
Is in rent , — Hatton r. Akt. Dcbban 
Ha.vsrv, rt0l9] S. 0. 154 : 66 So. L. K. 

100.-H5COT. 

PART II. SECT. 16. 

6641. Exception to jurisdiction — 

Made after ina/.}— An objection to the 


extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by R. S. C., Ord. 8, r. I, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 


B. Ju'rlfldlctlon will bold jwod even if 
made after the trial. — S tack v. Thk 
Barge LRopopp (1919), 18 Exch. 
C. R. 325.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— 

A. (a). 

668 1. Jynendment — Increase oj 

amtmnl.] — Pltfa. claimed 64.000 dam- 
ages. by reason of a collision betweeu 
one of their baiven A the B, ^The B, 
was arrested & the b«ul fixed at 64.000. 

21 


the then estimated cost of repairs. 
Before the trial of the action. It was 
found that the actual cost of the 
repairs amounted to 65.5] 2.94. Pltfs. 
moved to amend their writ by adding 
to the amount claimed : — Held : the 
ct. might direct measures to be taken 
to do full Jm-tire to pitf.**.. & to that 
end permit the amendment.— -HAy. 
Coal Co, v. The Bayusona. 11023J 
Exch. C. R. 128.— CAN. 



Omw emg^nna. Exraum astd Eupam Diamt 

\ 


the ct. will allow an exteasiciui of 
ttnete /or the renewal ot a writ, th^ time for 
tlie renewal o( which has expijced«~7Hfi! 
Bspanolkto, [1P20J P, 22S : 90 L J* P. 82 i 
125 L. T. 121 ; 86 T. h. B. 654 ; 16 Asp. 
M. h. C. 287. 


668b. Motion to set atkie— Facts In tUspntc.] 

— In an action in rem for damage by collision 
defte. moved to set aside the writ & ail 
snbsequcmt proceedings on the gronnd that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien att^hed to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion : — Beld : the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 26 ; 16 Asp. M. L. C. 116. 

669. Add. Annotation : — Aa to (1 ) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. Defendant blaming another ship.] 

— Pltfs. claimed damages from defts., ownei-s 
of the TP., in respect of a collision between the 
W. & barges belonj^g to pltfs. The owners 
Qf the W. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agi^ed pltfs.’ damages, 
but refused to pay the costs of the action by 
pltfs. against the TF., which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
lirainaiy act ; — Held : pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should bo defeated by the non- 
joinder of parties, & in the circumstances it 
would ha ve been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts, in the alternative. — The W. H. 


, . P* 41 ; 97 D, J. P, 42 j 188 

L, T. 469 ; 17 M* D. C. 897^ 0. A, 

Add. Annafa|t09Mr ;--€kiiis«L The Oretefprest. 

[1920J P. Ill ; Marlborough Hffi, 

CSowam rmi 1 1 A. 0. 444. ^ ^ ^ 

6S2a« Motton to set aside aooeptanee dc under- 

taklpg to appear dc put in ball— Mistake as to 
authority.] — Motion diimfissed. — The Ger- 
rarp (m?), 138 L. T. 239 ; 44 T. L. B. 1 ; 
17 Asp. M. t. C. 843, 

6S3iu H^ewal of writ— Estehslon of time for— 
BAarttime Conventions Act, 1911 (e. 67)^ s. 6.1 
—The EsRANOLsrro, No. 668a, ante. 

697* Adfi* Annotation : — Retd. The Point Breeze, 
[1928] P. 185. 



at the time under requisition : — Held : tb^re 
could bo no effective arrest of the vessel 
while she was under requisition. — T he Largo 

Law (1920), 123 L.T.V‘ ““ 

104. 


>60; ISAsp. M.L, C. 


700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized tmder a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fom^h fiiares 
in the ship. Subsequently the ship was 
arrested by the Admlty. maj^ial in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, A the 
shijp was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem. — The Jambs W. Elwell, [1921] P, 
351 ; 90 L. J. P. 132 ; 37 T. L. B. 178. 

701. Add. Annotation : — Consd. The James W. 
Elwell, [1921] P. 851. 

706. Add. Annotations : — Generally ^ Mentd. The 
Crimdon (1918), 35 T. L. R. 81 ; The Porto 
Alexandre (1919), 89 L. J. P, 97. 

706a. Re-arrest — Damage In excess of bail — 
Second action — Right to bring action In 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 


6781* Parties — Joinder of plaintiffs 
^ After judgment .] — In the course ol 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by adding a party 
pltf.. bnt failed to amend formally 
pursuant to the order & entered the 
formal judgtnent witJi only the 
original pltf. named therein, & pro- 
ceeded to assess damages before the 
registrar : — Held : in the clrcum- 
stancee pltf. had not elected to abandon 
the order tor amendment & should be 
idiowed to have the Judgment & prior 

S roceedlnge amended in aeoordaoce 
herewith. — Evans. Coleman 8c Evans, 
Ltd. V. The Homan Prince, 11924] 
8 D. L. R. 95 ; [19241 Exch. C. K. 133 ; 
2 W. W. R. 465 ; “ 


CAN. 


B. C. R. 156.— 


PART UI. SECT. 1, SUB-SECT. 2.— 

A. (a). 

701 111. — — Creditors rution — Claim 
for hutiding* equipping or repairing H- 
As soon as a creditor finds a ship under 
arrest of the ct., he may bring his 
action for. Si the Admltv. Ct. acquires 
immediate St, Irrevocable Jurisdiction 
over, any claim for building, equipping, 


or repairing the shin. That Jurisdic- 
tion is established without the litigant 
having to show that the original 
action under which the ship was 
arrested must eventually succeed, & 
notwithstanding that tber arrest was 
made without particulars being given 
to prove without doubt the status of 
pltf. In that orlginaractiou. — Erirbbn 
BBOTHKBa V . The Maple Leap (192^, 
67 D. L. R. 261 ; 11922] 3 W. W. R. 
41.— CAN, 

701 iv. Repairs continued after 

arrea.}— Resps. contracted with the 
owner of a snip to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
on the ship was arrested at Uie suit of 
applts., who claimed for earlier repairs 
Sl necessaries. After the arrest the 
ship was left In the actual possesMon 
of resps., who continued to do the 
repair work contracted for without 
the sanction of the ot. but In good 
faith Held ; resps. should navd 
priority for repairs made after the 
arrest so tar as the selUng value of the 
ship Was thereby Increased.— Mon- 
TBEUL DRT D0C»8 St 8B1F EnTAOtlNa 


Co.. Ltd. e. Halifax Shift ards. Lid., 
[19201 3 W. W- R. 25 1 54 D. L. R. 
185 ; 60 8. C. R. 369.— CAN. 

d. Read now ** 70da i.’* 

706a li, — — - Mistake in sum 
claimed — Cost of repairs exceeding esK- 
maie,\ — Pltfs. claimed 84,000 damages, 
by reason of a collision between one of 
their baiges & tbe B. The B. was 
arrested & the bail fixed at 84,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the actual oost of the repedrs amoimted 
to 85,512.94, Pltfs. moved to amend 
their writ by adding to the amount 
claimed Sl for tbe issue of a warrant 
to re-arrest the B. ; — field; the ot. 
might direct mMsures to be taken to 
do full Justioe to pltfs.. Si to that and 
permit the iasne of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest %mlnat 
pltfs.— H all Coal Co. e. The Batu- 
BONA, [1923] Exch. C. R. 128.— CAN. 

706a ill. Viemisaal of claim 

for sdhHM^4ppeahJ— a claim 
tor salvage against a ship has been 



VoK Lr-AdoitaUv* Oaaw 70d* — 780k 


vaiiM of tbdr vessel Sp tl^ limit of their 
liability according to Freiatch law. In the 
A4mlty. Ct. both pltfs.* & defts.* vessels were 
held to blame, but the Ct. of Appeal held 
defts.^ vessel alone to blame Sn tms decision 
was upheld by the House of Lords. The 
£100,000 being iosuiUcient to satisfy pltfs.* 
judgment, pltfs* who admitted that grid 
damages they could not recover more than 
the £100,000, threatened to arrest defts.* 
vessel in respect of interest & costs ; & under 
protest, defte. provided bail in a further sum 
to avoid arrest : — Hdd : liaving received 
bail in the full value of defts.’ vessel^ pltfs. 
could not araest her in rem, but could proceed 
in peraoTutm^ & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
— ^Thb Joannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 190 ; 127 L. T. 494 ; 38 
T. L. R. 606 ; 10 Asp. M. L. 0. 13. 

Annotation: — ^Beld. The Point Breeze, [1928] P. 135. 

706b. .] — In a damage action in rem 

pltfs. demanded & obtained bail from defts. 
in the sum of £3,600. After judgment had 
been given pronouncing defts.* ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum? demanded was insufficient to cover their 
damages. On the refusal of defts,’ solrs. 
to give an xmdertaking to iirovide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was arrested. On a motion to set aside 
the warrant of arrest ; — Held : the effect of 
taking bail was to release the sliip altogetlier, 
& the warrant of arrest must be set aside. — 
The Point Beeezk, [1928] P. 135 ; 97L.J.P. 
88; 139 L. T. 48; 44 T. L. K. 390; 17 
Asp. M, L. 0. 402. 

715. Add. AnnoicMon: — ^Mentd. The St. George, 
[1920] P. 217. 

742. Add. AnnotcUiofia : — Consd. The Point Bi'ocze, 
[1928] P. 135. Retd. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add, Annotation : — Consd* The Joannis Vatb 
(No. 2), [1922] P. 213. 

747. Add, Annotation: — Apld. The Point Breeze, 
[1928] P. 135. 


760* Add. Afmoiaticn ^<^R6^d• Mdanie S.S. v. San 
Onofre S.S., [10^5] A. 0. 240. 

764. Add. Annotaiion : — ^Reld. The Annette, The 
Dora. [1919] P. 106. 

766. Add. Annotation : — ^Mentd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

766a. Waiver of right to plead Marlthne Con<« 

vendons Act, 1911 (o. 67), s. 8.] — By entering 
an unconditional appearance to a i^^t issued 
more thw two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action. — The Llandovery Oastxe, [1920] 
P. 119 ; 89 L. J P. 141 ; 124 L. T. 383 ; 16 
Asp. M. L. 0. 153. 

Effect of Maritime Conventions Act, 1011 
(c. 67), see, generally , Shipping. 

768a. Appearance by person interested — Position of 
Intervener.] — The Byzantion, No. 248a, 
ante. 

780. Add. Annotation : — ^Refd. The Consul Olsson, 
[1920] P. 43. 

780a. .] — The San Onofre, No. 

780b, post. 

780b. - Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a s^ved steam- 
ship at the sum of £309,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which, 
did not expire until 1930, was less than 
£160,000 : — Held: for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshars valuation was 
property arrived at & was based on the right 
princi^. 

(2) ^e general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — The San Onofre, [1917] 
P. 96 ; 80 L. J. P. 103 ; 110 L. T. 800 ; 14 
Asp. M. L. C. 74. 

Annotaiion : — As to (2) Consd. The Consul Olsson, [1920] P. 

43, 


dismisBed, there is no general right, in 
case of appeal, to hold the bail bond or 
after its oanoellation to re-arrest the 
ship, nor will such right be granted 
without good reason therefpr, such' 
as that it appears to the ct. that the 
ship will not be within the Jurisdiction 
to answer the l^peal should it go 
against (t. — T he F^ita v. The R. S. 
(1921), 63 D. L. R. 687 : 21 Bxch. O. R. 

. 147 i 30 B. 0. R. 132 ; [1921] 2 
W. W. R. 749.— CAN, . 


sp. Attachment to found Jiirisdictionr^ 
Bern parties domiciled outside juris* 
diction^Ree within iuriadiction .] — 
Where a oo. alleged that it intended to 
bring an Admlty action in rem for 
damage oooasioned tolts vessel through 
the negligent h andli n g of reap. oo. 
whilst m the territorial waters of the 
Union, it appeared that both the 
oos. vrm dondoiled outside the Union, 
the attachment of the vessel was 
ordered, snob order to be suspended on 
Security being provided in on amount 
greater than the sum claimed m 
g|unage8.?-^.8. Kisbatob v.^ 8.8. 
Fabxan, [19231 0* P. D. 148.~£. AF. 


PART III. SECT. 1. SUB-SECT. 2.— 

A. (b). 

St. Mold fide arrest — Abuse of process 
of nourt — Highis of other eloimanta.] — A 
ship was arrested at the suit of a member 
of a firm. His independent claim for 
wages as a ** ship’s carpenter on board 
the ship,” was in fact only a part of 
his firm a olaim, & immediately after 
the ship was arrested his firm’s action 
was instituted : — Hdld : these facts so 
obviously disclosed mala fides & an 
abuse of the process of the ot. that the 
arrest could be viewed as a sham 
prooeedlng 6c as not having anv legal 
ezlstenoe as regards the firm, but other 
oiaimants could support their suits on 
its exlstenoe in fact, because in good 
faith they Instituted their suits relying 
upon' the records of the ot. whion on 
tholr face showed that its Jurisdiction 
could heinroked. — Erirhbn Bbothebs 
V, The Maple Leaf, [1928] 4 D. L. K. 
1201; (1923]Exoh.C.R.39; 31B.O.R. 
443 ; tl92S] 1 W. W. R 76.— CAN. 

PART 111. SECT. 1, SUB-SECT. 8.— A 

II L — Court wUhout furisdie* 

lion.]— In the absenoe of Jurisdiction 

23 


existing by law, the filing of an appear- 
ance & the giving of bail by deft, do 
not give Jurisdiction to the ot. in a 
proceeding in rem. Jurisdiction is not 
a matter of prooedure Sc cannot be 
derived from the consent of parties,-*- 
Mulvet V. The Babge Neosho (1010), 
19 Exch. C. R, 1 ; 47 D. L. R. 437.— 
CAN. 


aii. 


-.] — A mere 


schnical objection to an informality 
r Irregularity in procedure may be 
raived by appearauoe, by the giving 
f bail or by taking a step in the 
otion ; but if, in fact, the ct- has no 
irisdiotion over the subject-matter 
f the olaim, no delay on the part of 
eft. Sc no step in the action taken by 
ltt> can give ttie ot. Jurlsdiotlon. — 
[ABiUS ABATTOIB CO.^ V.^ 
)WNEBS), [1923] 4 D L. R. 1196; 

nooi n "D OIT 


hwr m. SECT. 1, SUB-SECT. 4.— A. 

sw. Bail — Who accepted as hail-— 
ympany carrying on bu8i7tes3 of 
\re&^ip.] — Re 261 Babs of 
Canadian Salvage absoon. (No. 2) 
916), 15 Bxoh. C. R. 370.— CAN. 


Cases 781ar— 810. 


English and Empire Digest Supplement. 


781a« Nature of bail.] — T hq Borrs, No. 781b, 
post 

781b. Undertaking to put In ball — Afterwards with* 
drawn — Effect of subsequent arrest of vessel.] 
— On June 22, 1920, defts.’ soJrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ xn rem clalnaing 
damages in respect of loss by collision. In 
consequence defts.* vessel was not arrested. 
On Feb. 17, 1921, defts.* solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pltfs.* solrs. arrested the vessel, but wrote 
to defts/ solrs. that they reserved aU their 
clients’ rights under the undertaking for 
bail. On Mar. 10, 1021, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr, 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their imdertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,500 . — Held: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1920 ; (4) nature of bail dis- 
cussed. — The Borre, [1921] P. 390; 91 
L. J. P. 1; 126 L. T. 576; 37 T. L. B. 
668 ; 65 Sol. Jo. 716 ; 15 Asp. M. L. C. 334. 

781c. When value of ship ascertained.] — 

The Borhe, No. 781b, ante, 

781 d. Liability limited to amount of bail — No 
second action if bail Insufficient^T-Action in 
personam — For Interest & costs.] — The 
J oANNis Vatis (No. 2). No. 706a, avie. 

781 e. Benefit of bail — Action in name of cargo 
owners — ^Some owners not Joining in pro- 
ceedings.] — The steamships W. & J, came 
into collision & the W. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of “ The owners of the steamship W. & cargo 
r. the owners of the steamship J.,” but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the car^o, 
subrogated to the rights of the respective 
cargo owners, to join in the proce.edings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to bJame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the IF. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amoimt of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 


cargo owners had no right to share in the 
fimd : — Held: (1^ although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 126 L. T, 718 ; 16 Asp. M. L. C. 
606, 0. A. 

Several salvage actions.] — A vessel 
which bad stranded on rocks sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000, 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal, ^he only 
realised £889 : — Held : the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share ; the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 

' 327 

could treat , ^ of £1,000 as bail representing 

the cargo & freight. — The Kussland; [1924] 
P. 55 ; 93 L. J. P. 18 ; 130 L. T. 763 ; 40 
T. L. R. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 

M. L. C. 288. 

781 g. Amount of ball — Value of ship & freight— 
Limit of liability — Facts disputed by plaintiffs.] 

— If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. 8. Act, 1894 (c. 60), s. 603, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision, happened without their 
axjtual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. .But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
ship. — The Charlotte, [1920] P. 78 ; 89 
L. J. P. 62 ; 123 L. T. 685 ; 36 T. L. R. 204 ; 
64 Sol. Jo. 276 ; 15 Asp. M. L. C. 98. 

78111. Effect of bail — Release of ship.] — The 

Point Breeze, No. 706b, ante. 

796. Add. Afifiotedion : — Refd. The Consul Olsson, 
[1920] P. 43. 

806. Add. Annotation: — Refd« The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213, 

810. Add. Annoiaiions : — Refd. Canadian Pacific 


PART III. SECT. 1, SUB-SECT. 6.— B. 

-J'ppcanince by absent defendant ] — Simms v. Houdebn (1818), 1 Nfld. L, R. USi- -NFLD. 

OA 


8281. Properly 



Vol. L — ^Admiralty. Cases 810—908. 


Ryi V, Kelvin Shipping Co. (1927), 138 L. T. 
369. Mentd. The San Onofre, [1922] P. 243. 

829. Add Annotation : — Ao to (1) Distil* Bradley 
v. Newsom. [1919] A. O. 16. 

834. Add. . AnnoicUion : — Aa to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

837. Add Annotations : — As to 0) Refd. Swedish 
Central By. v. Thompson, [1924] 2 K. B. 256. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 

839. Add. Amwtations : — Refd. The Fagernes, 
11926] P. 186. Mentd. The C)lan Sutherland 
(1918), 88 L. J. P. 26. 

840. Add Annotation: — Refd. The Fagernes, 

[1.9261 P. 185. 

842. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

843. Add Annotcdion : — As to (2) Refd. Johnson 
V. Taylor, [1920] A. C. 144. 

866. Add* Annotation : — Refd. The Creteforest, 
[1920] P in 

856a. .] — (1) In a consolidated salvage action 

tlie tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit whore the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial : — 
Held : (2 ) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters & ci^ews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners. — The Creteforest, 
11920] P. Ill ; 89 L. J. P. 136; 123 L. T. 
591 ; 30 T, L. II. 307 ; 15 Asp. M. L. O. 48. 

867. Add. Annoiatwn : — Refd. The Creteforest, 
[1920] P. 111. 

864. Add. Annotation : — Refd. The Creteforest, 
[1920] P. 111. 

874a. .] — The Sheaf Brook, No. 

565a, ante. 

876a. Transfer by Court of Appeal — Necessity for 
consent of presidents of both Divisions.] — 

The Sheaf Brook, No. 6(i5a, ante 

886. Add. Annotations: — ^Mentd. The James W> 
Elwell, [1921] P. 361; Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345 ; The 
Stream Fisher, [1927] P. 73. 

890. Add. Annotation: — As to (1) & (2) Consd* 
The El Oso (1926), 133 L. T. 269. 

892. Add. Annotation: — As to (1) &; (2) Expid* 
The El Oso (1926), 183 L. T. 269. 

803. Add. Annotation : — ^Refd. The El Oso (1925), 
133 L. T. 269. 


884a. Action between parties whose vessels 
have not been In collision with each other.] — 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under B. S. 0., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the paatter 
should be raised by summo s. If in such a 
case an order is made fogjpiv.iminary acts to 
be filed 1 such order is noF^roperly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 L. T. 269; 16 
Asp. M. L. 0. 530. 

Anrwtalion : — Consd. The Caxlston & The Baloombe, ri92G] 
P. 82. 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. As the B., & 
subsequently the C. collided with pltfs.* 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act ; — 
Held : (1 ) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
, against second defts , & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — The Oarl- 
STON. The Balcom:be, [1926] P. 82 ; 95 
L. J. P. 51 ; 134 L. T. 766 ; 42 T. L. R. 312 ; 
17 Asp. M. L. O. 33. 

897a. Course & speed of vessel.] — In c^^es of 

collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor,’* The heading of the 
ve^ef should also be given. — ^T ue Macroom 
( 1927). 137 L T. 418 ; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

908. Add. Annotation: — As to (1) Distd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 
183, 


PART III. SECT. 8, SUB-SECT. 1. 

■s. Joinder of cud^ions in rem <C> in 
personam — Propriety of .] — ^Atlantic 
COAST S.S. Co. 17 , MONTREAL TRANS- 
PORTATION Co. Sc Tjie Mary Ellen, 
Montreal Transportation Co. v. 


The Buckeye State (1909), 12 Exch. 
C. R. 429.— CAN. 


PART HI. SECT. 6, SUB-SECT. 1. 
la. Object .} — The ohjeot of a preUmi- 
nary act is to obtain a statement recenio 

25 


lo of tho circumstances, to prevent 
ties Bbaping their case to meet the 
I put forward by the other at. trlaJ.— 
Blanc v. The Eaulien Burke 
19). 19 Exch. O. R, 24 ; 46 D. L. R 
—CAN. 
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914a. Raising new claim— Effect of.]— T he 
Highland Glen (1927), 164 L. T. Jo. 480, 

O. A. 

916. Add Annotcdion : — Dlstd. The Woodacra v. 
Admjiwiry (1921). 66 Sol, Jo. 183. 

936. Add* Cuation : — on appeal (1863), 8 Moo 

P. €. 0. 482 P 0. 

939. Add Annotoitton : — ^Mentd. The Kefrigerant, 
11926) P.130 

952. Add Annotation: — Retd The San Onofre 
(1922) 92 L. J P. 17. 

969. Add Annotaiion : — Refd. The Saxicava, 
£1924] P 131. 

969a. Action stayed, disconctrued or dis- 

missed — Counterclaim raised in correspond- 
ence.! — A notice of counterclaim 
in corresponclence passing betwee) pltf.*«5 & 
deft.*s solrs. is not sufficient to “ set up ” n 
counterclaim within R. 8. C., Ord 21. r. 16, 
so that the counterclaim may be proceem d 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

^ The counterclaim must at least be set up 
by some proceeding which is either diiected 
by or recogziised by the rules & in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 93 L, J. P. 66 ; 
131 L. T. 342 ; 40 T. L. R. 334 ; 68 Sol. Jo. 
666 ; 16 Asp. M. L. 0. 324, C. A. 

970a. ,] — JVo foreign vessels, a barque 

& a ship, came into collision, when the barque 
was sunk. The sliip was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action imless an appcai^ance & bail were 
given by the owners of the barque : — Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion. — T he Carlyle 
(1858), 30 L. T. O. S. 278 ; 6 W. R. 197. 

Annot^ion : — ^Refd. Chapman r. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 

979a. Ckinsolldated salvage action.] — 

The C^Ki?rrEPOREST, No. 856a, ante, 

1001. Add. Annotaiioyi : — ^Refd. The Creteforest, 
[1920] P, 111. 

1001a. Tender of lump sum — Consolidated 

salvage action.] — The Creteforest, No. 
856a, ante. 

1023. Add, AnnotationA : — Apld. lie Bjomstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervaete (1922), 128 I., T. 176 ; 
Duff Development Co. v, Kelantan Govern- 
ment, [1923] 1 Ch. 386 i Duff Development 


Oo. V. Keiaptan Government, [1924] A* 0. 
797. 

1027a. .]— Pltfs.’ & ddfte.* vessels 

came into collision A both received damage. 
Pltfs. brought an action in rent against 
defts., “ the owners of the steamsliip N.” 
Defts. counterclaimed, Sc applied to pltfr. for 
security to answer the counterclaim. Security 
was given, but on pltls. making a similar 
application defts. refused to give security 
on the ground that the N, was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had.no power to order security 
to be given or, in default thereof, to stay 
defts.* counterclaim.— The Neptune, [1919] 
P. 17 ; 88 L. J. P. 94. 

1029. Add, Annotcdion : — ^Mentd. The Sylvan 
Arrow, [1923] P. 220. 

1032. Add, Annotation : — Reid. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1042. Add. Annotations : — Mentd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Aksionaimoye 
Obschestvo A. M. Luther v, Sagor, [1921] 
1 K. B. 466 ; Duff Development Co. r. 
Kelantan Government, [1923] 1 Ch. 386 ; 
Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
816 ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

1046 Add, Annotaiion : — ^Refd. The Shropshiic 
1922), 127 L. T. 487. 

1047a. For disposing fairly of cause — For 

saving costs.] — The owners of the steamship 
N., one of two sliips found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N. & the owners of the other Bhip^ the 
S., & also by the owners of cargo on the .^. 
The same solrs. presented the claims on 
belialf of the owners of both ships. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the 8, Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
teims. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S , ; & No 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the 8. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides: — Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 


PART ni. SECT. 8, SUB-SECT. 2.— A. 

898 ii, jRejeetiim of tender^ 

Acceptance of increased tender after 
amendment of claim at trial.}— -In an 
salvagre aervioea, pltf. claimed 
$2(^000 & in hia ataieinent of claim 
suoJq amoiLDt of salvage romtmeratlon 
M to the ct. might seem meet. The 
defence was delivered on Mar. 17, when 
deft, paid into ct. $2,000 & tendered 
It to pitt, who rejected It. Pltf. at the 
trlaJ applied for leave to amend to set 
up an additional claim. The amend- 
ment was made, & deft. increoHed hU 
tender to $4,00^ which was aceeptf^ : 

- — Held : it) deft, should In any event 
have the coats of consequent upon 
the amendment granted at the trial; 
as to the accepted tender, the In- 


creased tender must be regarded as 
having been made & accepted on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by pltf. ; 
(3) the ciicumstaoees were not quite 
sufficient to deprive pltf. of costs before 
tender. — T he Paschbna. v. The Gripp, 
[19253 2 W. W. R. 676.— CAN. 

PART 111. SECT. 9, SUB-SEOT. 1. 

sb. Plaiftii/fresident out of Jurisdiction 
'^ForeionsMp. ] — Where pltf .is resident 
out of the iurlsdtction ^ his ship is a 
foreign one, security for costs may bo 
ordered, even at an advanced of 
the action St though the delaying In 
applying tlierefar fe unacoounteOor, 
in the aMenoasbf any prejudloe to the 
other side OMWonea by such delay.— 


Wrangell v . The Steel Scientist, 
[1924] 3 D. L. R. 49 : [1924] Exch 0. R« 
136: 2 W. W. R. 493; 34 B. O. IL 
I14.--Ci 

PART HI. SECT. 10, SUB-SEOT. 1.— 

A. (a). 

so. JSxaTninationfordiscoveri/ — Inlieu 
of inierrogaioHes^When ordered — Use 
of.} — While an examination for dis- 
covery may be ordered by the judge 
as a matter of oonvenience, in place of 
the delivery of interrogatories, especi- 
ally where the opposlM party is in 
imorance of the facts, such examina- 
tion oa^ot be read as evidence at the 
trial. — POINT Anne Quabribb v, S.S. 
M. F. WHALEN G92l), 68 D. L. R. 
m : 30 axoh. 0. R. 488.— CAN. 
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costs, within B. 8. C., Ord. 31j r. 2^ & must be 
allowed. No; 4 was not pressed. — The 
Bedenes (1924), 41 T. L. B. 243. 

1082a. Confidsnilid report by master.l — 

Defte., the Port of Lcmdon Authority, 
arranged with their underwriters that, in all 
cases of daims for collision in which their 
vessels were concerned, the management of 
the claim should be p'ut in the hands of cer* 
tarn solrs. Defts. directed that a report on a 
printed form beaded ** Confidential leport for 
the information of the- Authority’s solr.*’ 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
re^hed the solr.’s hands. It was then dealt 
mth by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
bdonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held .• the 
report having been obtained for the solr., in 
the sense of being procui'ed as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged f iNDm production. 
— The Hopper No. 13, [1026] P. 62 ; 94 
L. J. P. 45 ; 132 L. T. 736 ; 41 T. L. B. 189 ; 
16 Asp. M. L. C. 473, D. O. 

Annotation: — Distd. The City ot Baroda (1026), 184 L. T. 

576. 

1062b. Officers’ reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.* 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by- an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of tlie steamer, in order to 
investigate the question of the management 
. of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained through defts.* 
agents in China. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
OP Baroda (1926), 134 L. T. 576 ; 70 Sol. Jo. 
1044 ; 17 Asp- M. L. C. 27. 

1078a. Taking evidence on commission — Dis- 
couraged.] — The Augusta (1909), 26 T. L. R. 
98. 

ima. Right of reply .] — Allowed iq all cases. — T he 
Rjukan (1866), 14 W. K. 973. 

1114. Add, Annotation : — ^Mentd. Australia 

(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1114a. Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft.’8 negligence causing the collision is on 
pltf. ; tbe dicta in The MeVLona (1847), 3 


Wm. Bob. 7, 13 ; The Pensher (1857), Sw. 
211, Sc similar cases, to the effect that where 
damage follows a collision the presumption 
IS that the damage is the result of the col- 
lision, unless deft, proves the contra^, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision, — The Paj.udina, [1926] 
P. 40 ; 132 L. T. 724 ; 16 Asp. M. L. O. 453, 
0. A. ; affd, svb nom^ S.S, Singleton 
Abbey i\ 8.8. Paludina, [1927] A. C. 16 ; 
17 Asp. M. L. C. 117, H. L. 

AnnetaUnn: — ^Rofd. Canadian Paolllo Py. w. Kelvin Shipping 
Co. (1927). 138 L. T. 369. . 

1119. Add, Annotation : — ^Mmitd. Melanie S.S. v, 
San Onoh^e S.S., [1925] A. C. 246. 

1152a. Log of defendants’ vessel — Right of plaintiffs 
to put In — After admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services Sc that the allega- 
tions of tbe facts of such services sot out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in aify real 
danger. They also pleaded certain soundings 
which diHered from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions : — Held : pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e,g, 
the displacement of certain tugs. — The 
WooDARBA (1921), 88 T. L. B, 160 ; 66 Sol. 
Jo. 183. 

1152b. Oral evidence dispensed with — Salvage — 
Amount in dispute small — Discretion of 
court.] — In a case where salvage services 
had been requisitioned Sc the amount in 
dispute was small, bv agreement the ease was 
tried on the pleadings & statements of tbe 
witnesses, no oral evidence being called & the 
attendance of the Blder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure us ful to the shipping 
world, Sc one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary. — 
The Brvm Fisher (1923). 39 T. L. B. 
288. 

1167. Before this case insert ** See, further^ Evi 
DBNOB, Vol. XKII., p. 94.” 

1196. Add, AnnotcUions : — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. Mentd. S.S. Mendip 
Range v, Badciiffe, [1921 ] 1 A. 0. 556. 


PART III. SECT. 11, SUB-SECT. 1. 

■d. Proof of claim — Right to proceed ex 
paHt-^Order for sale of rea.y^P AVi> v. 
Thb Amt Tcrnbr, [ 1922] V L. R. 
740.— AUS. 

PART III, SECT. 14, SUB-SECT. 8*— A. 

t«. tog booke-^^Independent log kept 
^ fitole.]— Held ; not admisslme.— 
R, t?. Thb Axnoko (1894), 4 Bxh. O. H. 
1.— CAN. 


sf. Manvseripi nates made hymatieir, "I 
— In the olronmetanoes releoted as 
evidence as part of the ship’s log. 
— Thb Andrbw Kelly v. The 
Ck>MMODORR, [1910] 1 W. W. R. 
1059 : 19 Exoh. C. K. 70 : 48 D. L. R. 
213,— CAN, 

tk. Sateeg/e wiion-^ ARendance of 
master dt crew,] — It is proper to have 
the master Sc orew before the ot. in an 
action tor salvage.— J ohnson Sc Mac- 
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KAY V. S.S. OBABLBS S« NBFF (1918), 
18 Exch. C. R. 168.— CAN. 

PART III. SECT, 14, SUB-SECT. 4.~A. 

1196 iii. Two sWps 

collided on a very bad night. The 
oollision was caused by the M., which 
was light, dragging her anchors, « 
coming down on the R., whoh, 
holding to her moorings. When the 
M, was dragging her anchoiia^she htid 
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1198^.—- BetweeB assessors advlsln^f lower 

court & appellate court — Duty of appellate 
court.] — In a case in which there has been a 
difference of opinion between the nautical 
assessors advismg the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
^at of those who advised the ct. below. 
The asse^rs occupy much the same position 
as do skilled witnesses, k if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct.. which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
driven upon them. — ^A ustralia (Owners)' v. 
NATJTiLrs (Owners), The Austraija, [19277 
A. a 145; 95 L. J. P. 145; 135 L. T. 576; 
42 T. L. H. 614; 32 Com. Cas. 82; 17 Asp. 

l^a 0). 86, H t 1 j« 


1198b. 


-- •] CiALlQIA 

(Owners) v. Douglas (Owners) (1925). 
[1927] A. C. 164. H. L. ' 

fmrfi: a'l45^'‘“ *• NauUlus (Caigo 

H99, Add. Annotation : — Consd. Australia 

(Owners), The Australia 
(1926), 95 L. J. P. 145. 


Artemisia 


1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.! — ► The 
Biver Fisher, No. 1152b, ante. 

1201. Add. Annofationa Refd. Australia 

V. Nautilus (Ownere), (1927] A. C 
146. Mentd. Hontestroom (Owners) v 
Sagaporack (Owners), Hontestroom (Owners) 

Parham Castle (Owners) (1926), 95 L. J. P. 

loo. 


1224. Add. AnnotoHon ,^Aa io (2) Refd. 
Dlspemer, [1920) P. 228. ^ 

1281. Add. AnnoMi<nt : — Mentd. The OraniA 
Nassau, [1921] P. 190 ^ 

1287a. Action against two separate parties— 

One party only held to blame— Costs of 
plaintiff.] — (1) A pltf. who, being in reason* 
able doubt as to which of two paitios has been 
negligent, sues both parties A fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 255 ; 16 
Asp. M. L, 0. 169. 

Annofafion /-—Distd. The W. H. Randall, [19281 P. 41. 

1258. Add. Annotation Refd. The Joannis Vatis 
' (No. 2), [1922] P. 213. 

1261. Add. Anyiotaiion : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
58. 

1262. For ** ace S. C. No. 1266, post/* read ** aee 
S. C. No. 131, ante.** 

1265. A^. Annotation •-^Mentd. The Disperser, 
[1930] P, 228. 

1277. Add. Citation: — suh nom. The Commodore, 

1 Ecc. & Ad. 175, n. 


1204. Add. Annotation : — Refd. Australia (Owners) 
V. NautilusJOwnera), The Australia (1926), 95 

1206. Add. Annotation : — ^Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 




steazn up but did not nee it, by wlilcb 
faUure she omitted to take a reasou- 
a-We measure which mifirlit have 
avoided the accident. In an action 
for daniagres by the 2i. ag:ainst the M. 
there WM uncontradicted evidence to 
the effect that the Hteam had not been 
b^u^e those In chargre of the M. 
^ could not know owing to 
the darkness & the weather that they 

anchors. The 
Lora Ordinary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
ex prised by the nautical assessor to 
that It would not have been 
diffloult for those on the Jl/. to know 
dragging their anchors : 
j-Held • it was for the Lord Ordinary 
AC not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 
kcown when bis anchor began to 
ground that the 
<lid not establish the fault, 
^yizied.— C ambo Shipping 
O o., Ltd. (Rossrtti (Owners)) v. 

Magnus, [1920] 

S. C. 26 ; 67 Sc. L. R. 69. — SOOT. 

1^9^ 111* — Held: evidence o? 

^periments with water in a lock 
Bithout any steamer being In it was 
nature of expert evidence, & 
assistance of a 
nautical assessor to advise upon any 
maUers rMi^Ing nautical or other 
**®*®**®l knowledge, such expert 
evidence was Inadmissible.— F raser 
(1980), 20 Exch. O. II. 

iJU. — CAN. 


.J -j-aa xnUi CSrJUUET 

(1876), 35 L. T. 819 ; 3 Asp. M. L. C. 337. 

1283. Add, Annotation Held. The Modica, £1926] 
P . 72. 

^^^^’[19^6] Consd, The Modica, 


iu* — T”"*! — Adinlty. cases 
T^ere the ct. has the assistance of 
nautical assessore, evidence involving 
nuestions of nautical skil] & experience 
IS not admissible. — PAPino Sitsam 
Navigation Co. (Bogota (Owners)) v. 
Anglo Newfoundland Development 

^ n rS* (Owners)), [1923] 

8. C. 526 ; 60 Sc. L. R. 333. — SCOT. 

S al. Duty of judge to keep note of 
cations ^hmiited io cP* answers given 
nauiic^ assessor — Nautical Assessors 

»• 3.1— S.S. 

S.'<7317 — SCOT^^ Malcolm, [1923] 

PART in. SECT. 18, SUB-SECT. 8.— A.* 

p Trunk Pacifio 

Coast S.fe Co. v. Tiie B.B, (1914), 17 

am. Expenses of bail bon&—Noi re- 
coverahle as costs.] — The expense of 
procuring a bail bond incurred by an 
aiTCstee In order to liberate his ship, 
which had been arrested as a pre- 
Umioary to an unsuccessful aoCion 
in rem. cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process. — 
Lllermans Wilson Line, Ltd, v. 

hioproousES Comrs. 
(1920), 68 Sc. L. R. 29.— SCOT. 

an. AujarM to salvors. ] — Where 
salvors of a ship arrested her as an Initl- 
amry step in an action in rem to recovei 
the saJv^ due. they were allowed to 
r^ov^ the expenses of arre«)ting the 
ship from her owners,— Hatton v. 

Hansen, [19191 S. O. 
154 ; 66 Sc. L. R. 100. — SOOT. 
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so. Fe^ of appraiser acting as mar- 
shal s substitute — Special arrangement.] 

ab. Possession fees — Marshal in 
possession under several uiarrants .] — 
Whero a marshal is in possession of 
a shit) simultaneously under warrants 
issued in dlfforont actions, more than 
one sot of possession fees will not bo 
allowed. — Simback v. The Saga. 
CAip.8SON r. The Saga (1899). 6 B. C. R., 
o£i.- — CAN, 

PART in. SECT. 16, SUB-SECT. 4.— A, 

1279 i. /nevifoMe occidenf — Costs fol- 
low event .] — The rule os tc costs is the 
same in the Exchequer Ct. of Canada In 
Adralty. as It Is in the Admitv. DIv. 
of the High Ct. In England, & costs 
follow the event, even in cases of 
inevitable accident, where no special 
oircumstanoos require a departure from 
such nile. — The Jessie Mao v. The 
Sea Lion, [1919] 2 W. W. R. 411.— 

CANe 


1288 iU. 

vessels came 
vessels were 


“ ^ .] — 'Where two 

Into collision & both 

_ held to blame, no costs 

were granted to either party. — R. v. 


The Aroyllsbibe, [1922] St, R. Qd. 
186,— A US, 

, ^288 iv. " — — — — .] — Where the ct. 
found that both parties^ were to 
blame : — Held: each delinquent sbouid 
bear his own costs.— B. W. B. Naviga- 
tion Co. V. The Kiltuish, Barnet 

1k Kiltuish 



Vd. L— Admiralty. Cases I284a<-1^. 


12S4a« -,] — Although it has 

^been the practice since the above Act to 
niake no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circums^nces in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
^ the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. — The Modica, [1926] P. 72 ; 
95 U J. P. 100 ; 136 L. T. 61 j 17 Asp. 
M. L. C. 30. 

1284h. ,] — ^Where defts. were 

three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.* costs. — The Bobert Koeppbn, 
[1926] P. 81, n. 

Annotation Reid. The Modica, [1926] P. 72. 

1286. Add, Annotations: — Refd. The Modica, [1926] 
P. 72. Mentd. Campbell v, Poliak, [1927] 
A. C. 732. 

l'286a. Neither to blame — Delay in commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
& defts.’ vessels, navigating without lights in 
accordance with AdmJty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim A for pltfs. on the counter- 
claim. On the question of coste : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — T ue Cardiff Hall, 
[1918] P. 56; 87 L. J. P. 113; 119 L. T. 
166 ; 14 Asp. M. L. C. 328. 

1297. Add, Annotation : — ^Mentd. The Penrith 
Castle, [1918] P. 142. 

1297a. .] — TiiE Hopper No. 21, [1903] 

W. N. 114. 

1298a. — Unsuccessful counterclaim.] 

The Svein Jarl, No. 1237a, ante, 

1299. Add, Annotation : — ^Refd. The Modica, [1926] 
P. 72. 

1300a. S. P, The Eleanor & Nancy (1837), 5 
L. T. 241. 

1304a. S,P. The Argo v . The Emma Heyn (1850), 
6 L. T. 122. 

1309. Add, Annotation : — ^Refd. The Modica, [1926] 
P. 72. 

1332. Add, Annotaiion : — ^Mentd. Melanie S.S. v, 
8an Onofre S.S., [1925] A. 0. 246. 

1351a. Judgment for less than amount of 

PART HI. SECT. 16, SUB-SECT. 5.— 

A. (a). 

*1822 i. Oeneral costa Excessive 
claim. I — In a suit olaiming remunera- 
tion for salvage servioes rendered, the 
claim waH excessive & the case was such 
as to warrant a small award only. 

The ot. made an award of £25 in 
favour of pltfs., Sc ordered defts. to 
pay the oo<4t8 of the suit. On a 
subsequent appUoatlon for directions, 
the ot. refused to exeroise its discretion 
8c to make a special order for oosts. — 

Stuart v, Columbia River (1921), 

21 S. R. N. 8. W. 674.— AUS. 


Offer refused by salvors.] — T he Hedwig 
(1853), 1 Bcc. & Ad. 19; 164 B. R. 11; 
avb nom. The H^edwig, 17 Jur. 977. 

Annotation : — ^Mentd. The Racer (1874), 30 L. T. 904. 

1379. Add. Annotation : — Mentd. Bradley v, New- 
som, [1919] A. C. 16. ' 

1405a. Expert evidence.] — On a 

reference to assess the damage arising out 
of a collision the registrar Sc merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence. — The Steadfast 
(1922), 39 T. L. R. 90. 

1406a.. Reasons should be stated ] — (1) In cases 
of collisions in which ign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing largo 
amounts, in order that the foreign interests 
concerned may appreciate what has been 
done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
rciasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to distm*b them, 
but where it is clear that tliey have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained tlie power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (Scrutton, L.J.). — 
The St. Charles (1927), 138 L. T. 456 ; 17 
Asp. M. L. C. 399, 0. A. 

1413. Add, Annotation : — Refd. The Kingsw^ay, 
[1918] P. 344. 

1418. Add. Annotation : — ^Mentd. Sheppy Glue & 
Chemical Works v. Medway (River) Con- 
servators (1926), 24 L. G. R. 457. 

1422a. — .] — The St. Charles, No. 1406a.s 

ante, 

1423. Add, Annotation: — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1428. Add, Citations : — Brown. & Lush. 436 ; 
34 L. J, P. M. & A. 113 ; 12 L. T. 619 ; 2 
Mar. L. 0. 221. 

Add. Annotations : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344 ; Canadian Pacific Ry. v, 
Keivin Shipping Co. (1927), 138 L. T. 309. 

1433. Add* Annotations : — Refd. The Kingsway, 
[1918] P. 344 ; He Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 223 ; Admiralty 
Comrs. V, S.S. Valeria, [1922] 2 A. 0. 242 ; 
Admiralty Comrs. v 8 8. Chekiang, [1926j 
A. C. 637 ; Admiralty Comrs. v. 8.8. Susque- 
hanna, [1926] A. 0. 655. Mentd. The 
Chekiang, [1925] P. 80. 

si. Cosiso/arrcal.]— Where salvors of 
a ship arrested her as an Initiatory step 
in an action in rem to recover the 
salvage due, they wore allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton v. 
Akt. Durban Hansen, [1919] 8. C. 
164 ; 56 So. L. R. 100.— SCOT. 

PART III. SECT, 17, SUB-SECT. 2.— 

C. (0). 

14371. Correction of report 
tresr proceeding on wrong pr%ncipMr~“ 
Canadian Viokbrs Co., Ltd. t>, T^ 
Susquehanna (1919), 18 Exch. C R. 
210 ; 44 D. L. R. 716.— CAN. 


1328 iU. .] — Salvors ar- 

rested a ship against wliioh they were 
claiming salvage amounting to £47,500, 
& they refused to release the ship 
except upon obtaining security to the 
extent of £37,500. The arresters 
ultiijiately obtained decree for £4,800 
as salvage, with modified expenses 
against defenders, hut they were found 
liable in the expense incurred by 
defenders in obtaining security in 
0X0688 of £8,000 : — Held : the arresters 
were rightly found liable, for the 
expense of obtaining security in exoess 
of £8,000 . — St. Clair v. Audney, 
[1922] S. C. 85.— BOOT. 

29 



tkam 1489—I497b. English and Empire Digest SuppIjEment. 


1489. CHalion .-—For “ [1916] A. 0. 88,” road 
“ [3917] A. C. 38,” 

Add, Annoiafioffs : — Mentd. Bradford Oorpn. 
t;. Webster, [1^20] 2 K. B. 135; Baker 
Dalgleish S.S. Co., [192211 K. B. 861 ; The 
Molidre (1924), 41 T. L. R. 154. 

1452. Add, Annotaiion : — As to (1) Held. Mersey 
Docks Harbour Board Hay, [19231 A. O. 
345. 

1472. Add, Annotation: — Mentd. The Kingsway, 
[1918] P. 344. 

1478. Add. Annotaiion : — Retd, The Glenfinlas, 
[1918] P, 363, n. 

1482. Add, Annotations : — Refd. The Rosalind 
(1920), 90 L. J. P. 126. Mentd. The Joannis 
Vatifl (No. 2), [1922] P. 213. 

1488a. .] — While on hire by the Adznlty. a 

steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees m possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the R. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Beld : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest .on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L. J. P. 126 ; 37 
T. L. R. 116. 

1484. Add, Annotaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1489. Add. Annotation : — Generally, Mentd. The 
Joannis Vatis (No. 2), [1922] P. 213. 

1489a. Claim by foreign Government.] — 

(1) By Finnish law 2J per cent, of the ^e 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finiiish Govt. ; — 
Beld : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A psftj moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwi^ they are not 
entitled to be heard. — ^Thb Eva, [1921] P. 
454 ; 91 L. J. P. 17 ; 126 L. T. 223 ; 37 
T. L. R. 920 ; 15 Asp. M. L. 0. 424. 


1492. Add, Annotation :-*^enerdlly 9 Refd, ThO 
Stream Fisher, [1927] P. 73. 

1492a. After postponement — Decrease In 

value of shlp—Liabllity of Intervener causin|[ 
postponement to give further security.] — In 
a mtge. action in tern pltfs., mtgees., in Jan., 
1925, recovered Judgment by default con- 
demning the ship & ordering ner sale by the 
marshaL Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; ds by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay Sc any 
loss on sale due to a fail in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the Judgment they had 
obtained, Sc that the costs of Sc occasioned 
by the intervention should be paid by the 
interveners. On Ort. 1 4 the ship was sold by 
the marshal for £20.000 less than she had 
been valued at nine months previously. 
Pltfs. took out a summons for further 
security : — Beld : although Judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.* claims before the registrar, Sc 
the interveners could bo ordered to give 
further security in respect of possible loss of 
capital Sc interest & for the marshal’s ex- 
penses ; the case must be referred to the 
registrar to find what amount should be 
given Sc what was the amount of pltfs.' 
damages under each head,. — The Lord 
Strathcona (No. 2), [1926] P. 18 ; 96 L, J. P. 
168; 134L. T. 611; 17 Asp. M. L. 0. 24. 

1493. Add. Annotations : — Consd. The Kronprinz 
Olav, [1921) P. 52. Refd. Mersey Docks Sc 
Harbour Board v. Hay, [1923] A. 0. 345. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — T he Kronprinz 

O 1 .AV, No. 1551a, post, 

1495. Add, Annotation : — ^Mentd. The Mogilefi, 
[1921] P. 236. 

1496. Add, ion:— Consd. The Stream Fisher, 

[1927] P. 73. 

1497a. Motion for payment in default action 

— Necessity for notice.] — The Eva, No. 1489a, 
ante. 

Damage to ship whilst under lurest — 
Payment of damages into court — Cross-ciaim 
for damages for breach of charterparty.] — 

A vessel whilst under arrest in a necessaries 
action was damaged' by the negligent naviga- 


PART 111. SECT. 18, SUB-SECT. 2. 

14S0 i. Awarded from, date of logs ,} — 
Interest In Adnilty. cases will be cal- 
colated on tlie damages allowed from 
the date of the collision ; Sc on pay- 
ments made In respect of wages, 6c 
payments mpde by reason of the 
oollision, from the dates of such pay- 
ments.— -Canadian Dredging Co. v. 
Northern Navigation Co. (Ont.), 
11P24] Exch. C. R. 163.— CAN. 


■o. Workdono--Fr(mdateof rendering 
hiU ^ — ^In the Admlty. Ct., In an action 
to recover for work done 6c material 
supplied, the ot. Will allow Interest 
from the time of rendering of the bill 


after completion, in the absence of 
legal excuse for non-payment. — 
Winslow BIabinb Rt, & Ship- 
building Co. V, The Pacipico, [1924] 
2 D. K R. 190 ; (19241 Bxch. 0. R 90 : 
1 W. W. R. 930 ; 34 B. O. E. 1.— CAN. 


PART HI. SECT. 18, SUB-SECT. 8. 

st. Bale of ehip — By marehalr^Not 
li'^ensed as aueiioneer^Bight /ecs.]— 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee on the gross proceeds In selling a 
vessel at auction by order of ct.— 
He^andez V , Tbs BAAmi^ (1921),' 
2 i Exeh. O. R. 166 : sTb. C. B. 161 ; 
(1»21] S W. W. R. dS.— OAK. 
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PART lit. SECT. 18, SUB'SSOT. 4. 

1495 Iv. Claim by asttignee of 

foreign ^ipounusr ,] — ^After sale of a 
ship 6c payment of all costs 6c charges 
there remained in ot. a baladce to the 
credit of the ship. On an application 
for payment out by a resident of Van- 
couver, who olaimM to be the assignee 
of the reputed owner whp lived in 
Oallforuia Held .* , the application 
should be adloumed 6c Dubllshed in 
Victoria 6c Vancouver by notice 6c 
advertisement for one month, the notice 
to be posted in the registry 6c Mrved 
upon the oolieotor of cnatomo Sc the 
Amerim Consul at Vancouver, — T he 
SpbsdWAT (1925), 85 B. a R. 819,— 
CAN. 



of Another vessel belonging to a party 
recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s, was admitted. On a 
motion by pltfs. in the nooessaries action for 
payment out of the proceeds » the owners of 
^ the^ vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct. : 
— Held: claimants could not credit them- 
^Ives with £21 12s., but must pay that sum 
into the fund in ct. — The Maggie A. (19231. 
166 L. T. Jo. 191. 


i497c. Priorities — Several collisions.]— Where 

there has been more than one collision with 
the same vessel the maritime liens arising 
thereout) apart from laches, rank pafi passu 
& not in the order of the dates of the re- 
spective collisions. — The Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T, 189 ; 
17 Mp. M. L. C. 169. 

Maritime liens generally, see Shipping, 

1499. Add. Annotations : — As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery tJastle, [1920] P. 
119; The Tervaete, [1922] P. 269; The 
Jupiter, [192i] P. 230, 


1500. Add, Annotations : — As to (2) Retd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P. 135. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119 ; The Jupiter, [1924J P. 236. 

1601. Add, Annotation : — Refd. The Joannis Vatis 
(No. 2). [1922] P. 213. 


1502. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1503. Add. Annotation : — Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 

1604. Add. Annotations : — N.P. The Volant (1842), 
1 Wm. Bob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 636. Refd. The 
Mellona (1848), 3 Wm. Rob. 16 ; The 
Benares (1850), 14 Jur. 581 ; The Milan 
(1861), 6 L. T. 590, 

1505. Ad^. Annotation Refd. The Point Breeze, 
[1928] P. 1.35. 

1607. Add. Annotation Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — ^Though not called.] 

— ^Where a charge for the attendance of such 
a vatness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary ; — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded. — The Lord Strathoona 
(No. 3), [1926] W. N. 270, O. A. 


1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, ds to aUow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
se^ks to charge his opponent with the cost 
of detaining an expensive witness has acted 


YoL 1. — AdmitattiF. CtaMf l^Tb— UfSa. 

reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
Sn the witness is not entitled ta receive, as 
the measure of his compensation^ the exact 
sum he may prove he has lost by. reason of 
the detention. He is, however, entitled to 
some compensation. So not merely to the 
conduct money given him with his subpoena ; 
So the w^es he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains So other 
officers, as in the case of professional 
witnesses, their earnings ca^mot be taken as 
a fair criterion on which to base the allow- 
ance. — The Ibis VIjy.l92lj P. 265 ; 90 

L. J. P. 289 ; 126 lTt. 378 ; 37 T. L. R. 
.557; 65 Sol. Jo. 614; 16 Asp. M. L. C. 
237, 0. A. 

1520b. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — The 
Massii-ia, [1926] P. 180; 95 L. J. P. 109; 
135 L. T. 671 ; 42 T. L, R. 651 ; 17 Asp. 

M. L. C. 109. 

1521a. Costs of obtaining statements from Inde- 
pendent witnesses — Disoontlnuanoe of action.] 

— In a collision action, before pltfs. had filed 
their preliminary act or statciment of claim, 
defts. took statements from independent 
witnesses on other vessels. I*ltfa. sliortly 
afterwards discontinued the action. On the 
taxation of defts.* bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was “ a well-settled principle of taxation 
that a party is only entitled as against liis 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage wliich the proceedings have reached, So 
not incur expenses in anticipation of mattei^, 
which, as events turn out, never arise ’* : — 
Held : R. 8. C., Ord. 65, r. 27 (29), was not 
limits in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting th<? 
necessary evidence, they were entitled to do 
so, So the costs in question were not 
prematurely incurred. So defts. were entitled 
to recover them from pltfs. on taxath^n. — 
The Channel Queen, [1928] P. 157 ; 97 
L. J. P. 97 ; 139 L. T. 336 ; 44 T. L. R. 505. 

1526. Add. Annotation : — Expld. The Ibis VI 
[1921] P. 265. 

1527. Add. Annotation : — ^Expld. The Ibis VI, 
[1921] P. 266. 

1536a. ** To persons claiming to have sus- 

tained damage ’ ’ — Appearance at trial — 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner : “To the owners of the steamship 
P. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. So her tow So the 
D. on the morning of Jan. 2, 1921.** Notice 
of the action was inserted in the press. At 
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the trial the owTiers of the steamship T., wh o 
oWmed to have sustain^ dam^e by 
of the collision or collisions ^tween the 
& her tow & the />., appeared by cou^ & 
claimed to be heard. The owners of the 1. 
had commenced an action a gain flt p]tfs*» but 
had taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T» parties to the 
action, & was served ui^n them by insertion 
in the press. — Cory Lighterage, Ltd. v. 
Dalton (Owners), The Harlow (1022), 153 
L. T. Jo. 121. 


1588. Add* CUalion : — 1 Asp. M. L. C, 27, n. 

Add* Annotation : — ^Refd. The Vigilant, [1921] 
P. 312. 

1541a. Waiver of.] — In an action of 

limitation of liability under M. S. Act, 1894 
(c. 60), 8* 603, pitfs. did not die the usual 
aiHdavit verifying their statement of claim. 
The owners & crew of the vessel injured in' 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation : — Held : a decree might be 
granted without requiring pitf. to file the 
usual affidavit. — The Coimbra (1023), 130 
L. T. 512 ; 16 Asp. M. L. O. 288. 

1542. Add* Annotation : — Mentd. Brierley v* 
Brierley & Williams (1918), 31 T. L* B. 458. 


owaeiv of the C., the ownera of her car/,,,. •, 
all poreons claiming to have ^weiTOd dauia ,, 
hy reason of the coUJIbioji* This action w’fi,' 
heard in Feb* 1 920, when a decr^ was pro 
nounced limiting the liability of the ownern 
of the O. to £8 per ton on the registered 
tonnage of the O* calculated in accordance 
with M. S. Act, 1894 (c* 60). The decree 
provided that all claims were to be brought 
m within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims we^ filed 
by the owners of the cargo on the 0*, but 
although the owners of the C* entered an 
appearance they took no further .steps in the 
limitation proceedings. Meanwhile,, however, 
in Peb, 1919, the owners of the C* had com- 
menced an action in Norway against the 
owners of the O* & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
, ing. The owners of the O* accordingly took 
out a summons asking that the report be 
not confirmed ^ that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
- to postpone the distribution of the fund & 
dismissed the siunmons. Pltfs., the owners 
of the O.. appealed: — Held: (1) pltfs had 
no absolute right under the limitation sects. 


1544. Add* Annoiaiimis : — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. 0. 345. Mentd. The Kronprinz Olav, 
[1921] P. 52 ; The Coaster (1022), 91 L. J. P. 
145. 

1546. Add* Annotation : — ^Mentd. Weld-Blundell 
V* Stephens, [1920] A. C. 966. 

1547. Add* Annotation : — As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [19231 
A, C. 345. 

1548. Add* Annotations : — As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 146. Generally, 
Mentd. The Kronprinz Olav, [1921] P. 62. 

1548a. — j-~.]~Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of irach payment, to share ratably with other 
clai m ants in the distribution of the limitation 
fund, even though such pa 3 rment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
153 ; 38 T. L. R 611 ; 16 Asp. M. L. 0. 600. 

1551a. — - — Unascertained liability — Right of 
plaintiffs in limitation suit Xo claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C* sank. In Mar. 1017, the owneis of 
the^ cargo laden on board the C* began an 
action against the owners of the O* in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 


of M. S. Act, 1894 (c. 60), to havo the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O* could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwe^n 
judgment to applv to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regal’d to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — ^T he Kronprinz 
Olav, [1921] P. 52 ; 90 L. J. P. 398 ; 125 
L. T. 684 ; 15 Asp. M. L. C. 312, 0. A. 

Annotation: — Aa to (3) Consd. The Coaster (1922), 91 
L. J. P. 145. 

1553a. .1 — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwitlistanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. N or ou^ht pltfs. 
to recover their coshs of giving bail m excess 
of the amoimt of their statutory liability. — 
Charlotte (Owners) v* Theory (late) 
(Owners), The Charlotte (1921), 153 
L. T. Jo. 69. 

1553b. 8* P. The Kathleen (1926), [1927] P. 
03, n. ; 69 Sol. Jo. 574. 
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Part IV. — Appeals. 


1681. ri/o/tow^ For “ (1878) ” read “ (1877).” 

Add. Amtolation : — Mentd. WickiuB v. 
WirkinR, [1918] P. 205. 

1696. For ” No appeal ” read Right of appeal.” 

Add. Annotation : — Consd. The Hoyal Star 
(1927), 97 L. J. P. 49. 

1697a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in respect of a casualty to Ids ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the rij 2 :ht under M. S. Act, 1906 (c. 48), s. 66, 
as being ” a person having an interest ” in 
the inquiry, who has appeared at the hearing, 
& is ” affected by the decision of the ct.” — 
^ The Royal Star, [1928] P. 48 ; 97 L. J. P. 
49; 138 L. T. 558; 44 T. L. R. 163; 17 
Asp. M. L. C. 417, D. C. ; subsequent pro- 
ceedings^ [1928] P. 144, D. C. 

1600a. .] — A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ” to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] Ac into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, no charges 
were specifically formulated against the 
master nefore or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct, found 
the master guilty of an error of judgment in 
taking wrong helm action Ac in failing to stop 
& take soundings, & suspended liis certificate 
for three months. The master appealed : — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, Afc the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
rest ored free from suspension. — The 
Chelston, [1920] P. 400; 90 L. J. P. 77 ; 
124 L. T. 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 158, D. C. 

1603a. .1 — The Throstlegabth (1899), 

cited, [1906] P, at p. 312. 

Annotation : — Consd. The Ciirlislo, [19061 P. 301. 

1603b. .] — The Grecian (1902), [1928] 

P. 146, n., D. C. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
ofiicer’s certificate had been suspended or 


cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal w'as decided by the Div, Ct, in the 
master’s favour, Afc at the subsequent hearing 
of the appeal the master was field not to have 
been guilty of the acts of negligence attributed 
to liim : — Held : (1; as a matter of principle, 
as the Board of Trade had not ordei-ed tht3 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appr 1, contesteii by 
the Board, raised a matter oi ,'ublic interest, 
& the master was entitled to the costs of the 
preliminary motion.— -The Royal Star 
(No. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. C. 417, D. C. 

1610. Add. Annotation : — ^Refd. Campbell v, Poliak, 
[1927] A. C 732. 

Appeal out of time — Discretion of 

court to extend time — Objection that appeal 
out of time not taken promptly.]— Where 
an appeal from a decision confirming the 
report of the registrai* & mei'chants in an 
action of damage by collision wits out of 
time : — Held : as the ob jection that the a ppeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its iliscretion, hear the appeal. — T he Ott'O- 
KAR, [1921] W. N. 266, C.A 


Annotation : — Apld. London S.S. & Trading Corjin. v. 
Hutisiiian Volunteer F^eet ( 1926 ), l.•^'^ L. T. 607. 

1619. Add. A nnu/afmn Mentd. Australia 
(Owners) v. Nautilus lOwneitj), The Australia 
(1926), 95 L. J. P. 145. 

1020a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient tiiat the advice of the asses- 
sors should be elicited by written questions, 
so that these questions & the ans Wei's may 
be available in the Bouse ot Ix>rds. 
Melanie (Ow^nerp) r. 8 an Onofre (Ow ners) 
(1919). 35 T L. R. 507 ; 63 Sol. .Jo. .552; 
[1927] A. C. 162, n. ; suLsequent proceedings, 
[1925] A C. 246, H. L, 

Annoiaiitnis S.8. Artemlela v. .S.8. Douglas 

[19271 A. C. 164, u,; S.S. Auatralia r. S.S. Nautilus, lli27J 
A.C. 


1622. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Ownei*s), The Australia (1926), 
95 L. J. P. 145. 

1627. Add. AniioiaHons Mentd. The Kingsway, 
[1918] P. 344 ; Admiralty Comi-s. v. S.S. 
Susquehanna, [1026] A. C. 655. 

1630. Add. Annotation .-—Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 

1635. Add. Annotation: — Consd. Be Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57 , 

1638. Add. Amwiaiiatks : — Mentd. The Clan 
Sutherland, [1918] P. 332 ; The Kenora, 
[1921 1 P 90. 


PART IV. SECT. 4, SUB-SECT. 1. 

■a. In tstimaiing weight of evidence — 
Witnesses not heari in '^mrt behtwA — 
Where the trial judge did not hear or 
see the wftneKaes, an appefinte ct. is 
AS tKimpot-eiit to appreciate the facts 
8c estimate the crodlbilltr of the evi- 
loube 08 the ot. of first instance. — 

J.8. 


Canapian Co,. Ltp. r. The 

(1919). 19 Rxch. C. R. 
116 ; 48 D. L. R. 461.— CAN. 

lb. Wiiiusses heard in court hehno. ] 

— Where the locwil judiro In Adinlty. 
has seen & heard the witnesses & w'as 
assisted by two asst-ssors, the Ex- 
ohoquer Ct. of Canada, sitting as a ot. 
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)f appeal, should not with the 

lerlsion of the Judge of first Iristiuieo 
IS regards pure quest Ions of fuet, 
inh-ss It Is flniily of the opinion that 
lueh deol>h»n Is clearly erroneous.— 
mASKK V. 8.8. A/TKC (1920). 20 Exch. 
^ R ,H9 : bS D L. R 
•0 Exoh. a R. 430 ; 63 D. L. R. 543.— 
?AN. 
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1640. Add, Annotation : — Held. Hontestrooxn 
(Owners) v Sagaporack (Owners), Donte' 
stroom (Ow^nei's) v. Durham Castle (Owners) 
(I92«), 05 L. J. P. 15a. 

1642k Add, Annotation ••‘-‘-Ilefd. Hontestroom 
(Owners) V. Sagaporack (Owners), Hon1.e- 
stif>om (Owners) v. Durham Cafttle (Owners) 
(1926), 06 L. J. P. 163. 

1642a. — — .] — Observations of Lobd Sum- 

on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses. — 

S.S. HONTESmoOM V, 8,8. 8AOAPORACK, 8.8. 

H 0 NTB 8 TR 00 M 17. S.S. Durham Castle, 
fl927 ] A. C. 37 ; 95 L. J. P. 153 ; 130 L. T. 
83 ; 17 Asp. M. L. C. 123 ; (ru5 nom. The 
Sagaporack, The Hontestroom, 42 T. L. B. 
741, H. L. 

AnnoiaHon : — ^Bsfd. The Baokwortb, (1027] P. 256. 

1644a. Decision of court below not Interfered with 
— Joinder of plaintiffs convenient — & within 
rules locally applicable — Action in rem.j — 

Marlborough Hill, Ship v. Cowan & Sons, 
No. 54 la, an/e. 

1646. Add. Annotations ; — Apid. The Kingsway, 
[191H] p« 3 . 14 , Retd. Admiralty Conru^. v, 

S.S. Chekiang, fl920] A. C. 037 ; Admiralty 
Comrs. V S.S. Susquehanna, [1920] A. C. 055. 

1648. Add. Annotallonn : — Retd. Hontt^stroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (OwDor.s^ V, Durham ('astle (Owners) 
(1920), 95 L. J. P. 153. Mentd. Australia 
(Ownem) v. Nautilu.s (Owners), The Australia 
(1920), 95 L. J. P. 145. 

1649. Add. Annotation : — Consd* S.S. Hontestroom 
V. S.S. Sagaporack, S.S. Hontestroom t?. 

S.S. Durham Castle, fl927] A. C. 37, 

1655a. Failure to consider Important matter 

—Maritime Conventions Act, 1911 (c. 67).] — 

When* a judge sitting in Admlty. has appor- 
tioned the blame between two wiongdoing 
vessels in accordance with sect. 1 of the above 


Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the scuno way os it would if it 
had differed with him on the facts A had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below, — 
The Clara Camus (1936), 134 L. T. 60 ; 10 
Asp. M. L. C. 670, 0. A. ; revsd. on other 
grounds (1^0), 136 L. T, 291 ; 17A8p. M.L.O, 
171, H. L. 

1606. Add.. Annotation :-^Mentd« Bradley v. New- 
som, [1919] A. C, 10, 

1674, Add. Annotations : — Mcntd, The Clan 

Sutherland, (1018] P. 333 ; The Kenora, 
[1921] P. 90. 

1682. Add, Annotation : — Retd* TheModica, [1920] 
P. 72. 

1691. Add. Annaiaiion : — As to (1) Refd. The 
Modica, [1920] P. 72. 

1694. Citations For “ P. D. 218 ” read “ 8 
P. D. 218.** 

Add. Annotation : — Refd. The Modica, [1920] 
P. 72. 

1695a. .] — Canton (Owners) 

V. Rhesus (Owners), [1928] VV. N. 214, H. L. 

Annotation : — Distd. The Young Sid (1928), 45 T. L. H. 138. 

1696a. .] — In a county ct. 

action for damage by collision the judge 
pronounced pltfs.* vessfl two-thirds to blame 
& defts.’ vessel one-tlilrd to blame. Pltfs. 
appealed, & the Div. Ct. pronounced the 
Vessels equally to blame : — Held : the matter 
of costs was in the control of the appellate 
ct., Sc applts,, having succeeded on a sub- 
stantial ground of appeal, were entitled to the 
costs of the appeal. — T he Young Sid (1928), 
46 T. L. R.. 138, D. C. 

1708. Add, AnnoUUion : — Apld. The Young Sid 
(1928), 45 T. L. R. 138. 


Part V. Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add, Cifnfian : — 14 Asp. M. L. 0. 21. 

1717. Add. Citations : — ^sub nom. JHc Perfect v, 
PoYNTER, R. V. Essex County Court Judge, 
63 L. .1 Q. B. 423 ; sub nom, R. v, Abdy, 32 
W. R. 764. 

1719. Add. Annotation : — ^Mentd. Leopold Walford 
(iKjndon) t7. I^B Afireteurs Reunis Soc. 
Anon., [1918] 2 K. B. 498. 

1722. Add, Annotation : — ^Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 460. 

^ collision took place in the 
Thames between the dumb barge ff, & the 
steamer C, Pi'oceedings were commenced by 
the owners of H, in the High Ct., but the 
action was subsequently settled, the owners 
of the^ H. accepting £43 lOs. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.* costs on the High Ct. scale, on the 


ground that the matter was within the 
Admlty. jurisdiction of the county et., where 
the action should have been commenced 
Held : ^pltfs. were warranted in commencing 
proceedings in the High Vi. Sl were entitled 
to liave tlieir costs taxed on the High Ot. 
scale. — T he Norfolk Coast (1922), 163 
L. T, Jo, 450. 

1729. Add. Annotation : — Mentd. Manoomunidad 
Del Vapor Frumiz u. Royal Bxohaage 
Assce., [1927] 1 K. B. 607. 

1732. Add. Annotation : — Apld. The Norfolk 
Coast (1922), 163 L. T. Jo. 450. 

1740. Add, Annotation: — Mentd. Hontestroom 
(Owners) v, Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Owners) 
(1926), 96 L. J. P. 163. 

1745. Add, Annofofion Mentd. Hontestroom 


^ discretion of the ct.. &, nnlefS the Bams v, MaodomaId, [1923] Bxob. 0, R, 

1660 6. ,] — The is excessive, an appellate tdbuoal 177 ; affg,, (1093 j Kxcb. O* B. 13.— 

amount of salvage reward is in the ought not to interfere. — S hit Sonboa CAN. 
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(Owners) v. Sagaporack (Owners), Honte* 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J, P. 163. 

1750« Add. Annoiatixm : — Refd. The British Trade. 
[1924] P. 104. 

17ei* Add* Annotation : — A» to (2) Refd. The 
Ambatielos, The Oephalonia, [1923] P. 63. 

1762* Add, Annotation : — Refd. The Ambatielos, 
The CephaJonia, [1928] P. 68. 

1766. Add. Annotation: — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 146, 

1769. Add, Annotation :—-Oenerallj/; Mentd. The 
Ambatielos, The Oephalonia, [1923] P. 68. 

1798. Add, Annotation : — ^Mentd. The Tervaete. 
[1922] P. 269. 

1794. Add, Citation : — 13 Moo. P. C. 0. 132 : 15 
B. R. 60. 

Add, Annotaiion: — ^Refd. The Yuri Maru, 
The Woron [1927] A. C. 906. 

1794a. That of High Court before 1890.1 — 

(1 ) The effect of Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 


the Act to the admlty. jurisdiction of the 
High Ot. of England as it existed at the 
passing of the Act ; the extension of the 
admlty. juris^ction of the Hi^ Ot. by Jud. 
(Oonsolidation) Act, 1926 (c. 49). s. 22, does 
not apply to colonial cts. of admlty. 

(2) The Exch. Ci. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in tern to try an action for 
damages for breach of a charterparty. — T hjs 
Yuri Mabu, The Woron, [1927] A. 0. 906 ; 
43 T. L. R 698 ; svb nom, Snia Viscosa 

SOCIBTA, ETC. V 8.8. YURI MARU, CANADIAN 

American Shipping Co. v, S.S. Woran, 96 
L. J. P. O. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649 ; 17 Asp. M. L. C. 822, P. 0. 

1795. Add, Annotation : — ^Refd. The Yuri Maru, 
The Woron, (1927] Am, 906. 

1796. Add, Annotation : — Generally , Mentd. The 
British Trade, [1924] P. 104. 

1799a. .] — The Vbouw Dorothea (1754), 

cited 2 Ch. Rob. at p. 246 ; 166 E. R. at p. 
304. 

1811a. Action in rem for damages for breach 

of charterparty.] — ^T he Yuri IMabu, The 
Woron, No. 1794a, ante. 


PART V. SECT. 6. 

a i. PUa of forum non con- 

veniens,] — Circumstances in \vblcii plea 
sustained, — La SocifvTfc DU Gaz dk 
Paris v. La SocifeTfe A^^ONrME de 
Navigation Les Abmateubs Fran- 
OAiS,» 11926) S. C. (H. L.) 13.— SCOT. 


-.1— The Exch. Ct. of 
Canada has jurisdiotion over stevedores 
claims. — J. P. Ferns v The Inqelbt, 
[1923J Exch. C. R. 208.— CAN. 

Maritime lien — Created by 

foreign law.] — See Nos. 348 l-IIi, ante. 


PART V. SECT. 7, SUB-SECT. 1. 

0 1 , Necessarirs.] — A claim for 

nooessarids can be enforced in a oolonJal 
admiralty ct. by a siilt in rem. — I’be 
Heiwa Maru v. Bird & Co. (1923), 
I. L. R. 1 Ran. 78.— IND. 

PART V, SECT. 7, SUB-SECT. 2. 

0 ^. 253) i. .] — Although 

the Exch. Ct. of Canada on its Admit} . 
side sits in Canada, it administers the 
maritime law of England in like manner 
as if the cause of action were liciug tried 
& disposed of in the English Ct. of 
Admlty. — R obillakd v. The St. 
Rocb Sc Chabland (1921 ), 62 D. L. R. 
145 ; 21 Exch. O. R. 132.— CAN. 

c (p. 263) U. Necessaries — 

Ship not ** under arrest, **] — Where a ship 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no Jurisdiction over an action for 
repairs or necessaries supplied to the 
ship. — Stack v. The Barge Leopold 
( 1919), 18 Exch. O. R. 325.— CAN. 

f (^p, 253)1. '■ — — — 

Subject to the exoeptions mentioned in 
Canada Shipping Act, 1906 (c. 113), s. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than f200, the Exob. C^. in Admlty. is 
without Jurisdiction. — E ouamr v. S.S. 
Maplbcoubt (1921), 21 Exch. C. R. 
226.— CAN. 

go, ■ ' Stevedores* claims,} — 

Pltfa., stevedores, entered into a 
oootraot to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for dama^ arising 
out of breach of the contract : — Betd : 
(1) the admlty. JnritMiloUon of the ot. 
was no greater than the admHy. 
juiisdiotion of the High Ct. of Eng- 
land ; (2) upon the facts the ot. bad 
no Jurisdlotion to entertain the action. 
-"rWOLFB e. S.S. Clbarpdol (1920), 
20 Exoh. C, R. 168.—OAN. 


St. Appellate jurisdiction — 

Necessity for leave to appeal — Inter- 
Incuiory judgment,} — The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
obtained from either the local Judge in 
admlty. or from the Judge of the 
Exch. Ct. — Johnson & Mackay v. 
S.S. Charles S. Neff (No. 1) (1018), 
17 Exoh. O. R. 156.— CAN. 

sg, S, P, lie 251 Bars op Silver & 
Sea Insurance Co. v. Canadian 
Salvage Assocn. (1915), 15 Exch. 
C. R. 367.— CAN. 


sk. — — • " ' — — " 

(1) Where by statute an appeal is 
given to the Exch. Ot. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ot. has no Jurisdiction to hear the 
appeal. 


'(2) The judgment of a local Judge 
of admlty. coudrming a taxation by 
the district registrar of the marshal’s 
bill for services, etc., relating to the 
care of the ship whilst in his cuHtody 
is an interlocutor Judgment. — Mc- 
Cullough V. The SAJtiUBL Marshall, 
Eliasopb V, Steel Co. of Can. 


(OUB.) (1922), 68 D. L. R. 729 
Exoh. O. E. 851.— CAN. 


21 


si. Appeal as to costs , ) 

— SemJble : appeals involving merely a 
question of oosts should not be enter- 
tained, more parUoulatly when the 
appeal is from the decision of the trial 
Judge confirming the findings of the 
taxing master, or when the matter is 
only one of auantum involving the 
exercise of bis discretion. — MoCul- 
LOuaB V . The Samuel Marshall, 
Eliasoph e. Steel Co. op Can. 
(OUF..) (1922), 68 D. L. R. 729 ; 21 
Skoh. O. R. 351.— CAN, 

No jwrtsdidAon to 
hsar appeal from Commissioners Court 
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under Canada Shipping Act.] — R. v. 
Perreault (1922), 66 D. L. R. 671 ; 
21 Exoh. C. R. 355.— CAN. 

Transfer of action from one 

admiralty district to another. ] — See 
oases t i, w 1, post, 

gu, Exercise of jurisdiction — Ap- 

pellate j urisdictionr-^uealions of fact, 1— 
Where the local Judge In admlty. has 
seen Sc heard the witnesses a was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
should not interfere with the decision 
of the Judge of first instanC/O as regards 
pure questioDS of fact, unless it is 
firmly of opinion that such decision is 
erroneous. — Fraser v. S.S. Azteo 
(1920), 20 Exch. C, R. 39 ; 66 D. L. R. 
440 ; (1921), 20 Exch. C. R. 450 ; 

63 D. L. R. 643.— CAN, 

■p. Dismissal of ap- 

peal for want of prosecution,] — There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a case on 
appeal for want of prosecution. Sc 
the dismissal of one at first lustanoe.— 
McCullough v. The Samuel Mar- 
shall, Eliasoph e. Steel Co. op 
Can (Que.) (1922), 70 D. L. R. 16 ; 
21 Exch. C. R. 426.— CAN. 

st. Ajyplicaticn for 

retention of hail bond in court or for 
re-arrest of ship.] — Application uiS- 
mlssod. — Empire STK^TflUORixo Co., 
Ltd. V. The Empress of Japan, [1927] 
2 D. L. R. 985 ; 38 B. C. 11. 438.— CAN. 

ti. — — Transfer of action — 

Convenience.] — (1) It is in the discre- 
tion of the ot. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing each an order is that of general 
convenience to the parties. — Johnson 
V. The Charles S. Neff (1918), 21 
Exch. C. R. 171.— CAN, 

wL .1 — On the ground 

of comity, the Exch. Ct. will not 
entertain an application for the transfer 
of s cause from one admlty. district to 
another without the application hav iug 
first been mads before the local Judge. 
—Johnson & Mackay v. S.S. Charles 
8. Neff (No. 2) (1918), 17 Exch. O. R. 

1.— CAN. 
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PART V. SECT. 7. SUB-SECT. 3. 

Bw. Hiah Courts — The Hlerh Ct, Is 
a colonial ct. of Admlty. &: has Juris- 
dirt ion in an action by consignees 
aguinst a ship, the oxx-ncr of which Is 
not doniicUecl in Aostmlia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bili of 
lading issued by the master of the 
ship. — Sharp (John) & Sons, Ltd. v. 
The Katherine Mackall (1924), 34 
C. L. R. 420.— AUS. 


PART V. SECT. 7, SUB-SECT. 5. 

Pi. — — Tort of master within 

iumtdietionA — If a tort is oomraitred 
within the Jurisdiction of the ct. by 
the master of a ship, being a prre- 
ffrintis, against a member of hi.s crew, 
also a peregrinust the ot. has Juris- 
diction to arrest the tort feasor or his 

f oods, & to try an action based upon 
he tort ; but the commission of such 
a tort is not a ground for attaching the 
ship to found Jurisdiction unless the 
master has on interest in the ship. — 
Nolan v, S.S. Russel Hatersidr, 


[1921] C. P. D. 136.— S. AF. 

sz. Action inrem — Necessaries — 

WheU law appHcahle .] — In a o^alm 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
is English admlty. law & not Roman- 
Dutch Law. — CTrooks & Co. V. AoRr- 
CULTURAL CO-OPERATTVE UNION, LTD., 
[1922] App D.423; 42 N. L. R. 216.— 
S. AP. 
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Vd. I. — Cases 1—91. 


AGENCY. 

Part I. — The Relation of Agency. 


1* Add* Aymoiation : — Consd* Clayton-Greene 
V. De CourviUe (1920), 36 T. L. R. 700. 

3. Add. Annotations : — Mentd. Keen v, Moar, 
[1920] 2 Ch. 674 ; Jones (Holloway) v. 
Woodhouse, [1923] 2 K. B. 117 ; Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
666; Tarn v. Scanlan, Neilsen, Andersen v. 
Collins, Muller (London) v. Lethem, Muller v. 
I. R. Comrs. (1927), 44 T. L. R. 63. 

7, Add. Annotations : — Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. 0. 777 ; Joachimson v. Swiss Bank 
Corpn., [1921] 3 K. B. 110. 

8, Add. Annotations : — Mentd. Be Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C 636 ; Dominion Coal 
Co. V. Maskinonge S.S. Co., [1922] 2 K. B. 
132. 

14. Add. Annotation : — Mentd* Boynton 

Richardson (1024), 69 Sol. Jo. 107. 

16. Add. Annotation : — Refd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 656. 

16. Add. Annotations : — Consd. Wisbech R. D. O. 
V. Ward (1 927), 91 J. P. 200. Retd. Brightman 
V. Tate, [1919] 1 K. B. 463 ; Boynton v. 
Richardson (1924). 69 Sol. Jo. 107; Wisbech 
R. C. V. Ward, [1928] 2 K. B. 1. 


17. Add. Annotations: — ^Mentd. Folkes v. King, 
[1928] 1 K. B. 282; Lowther v. Harris, 
[1927] 1 K. B. 393. 

19. Add. Annotations : — As to (2) Refd. A.-G. v. 
De Keyser’s Royal Hotel; [1920] A. C. 508. 
Generally^ Mentd. Oakley v. Wilson, [1927] 
2 K. B 279. 

21. Add Citation 8 T. L. B 94. 

Add. Annotations : — Hlld. Taylor v, Davies, 
[1920] A. 0. 636. Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

23. Annotation : — Mentd. Williams v. Page (No. 
4) (1859), 28 Beav. 148. 

28. Add. Annotations : — Refd. Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 

29. Add. Annotations : — Consd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Re Kaufman Segal & Domb, Ex p. The 
Trustee, [1923] 2 Ch. 89. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 

31. Add. Annotations : — Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

35. Add. Annotation : — ^Mentd. Akt. Dampskibs 
Steinstad v. Peai'son (1927), 137 L. T. 633. 


Part II. Competency of Parties — Acts which can be 


done by 

37. Add. Annotation : — ^Refd. Dodd v. Amalga- 
mated Marino Workers’ Union, [1924] 1 Oh. 
116. 

40. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Oh. 

no. 

53. Add. Annotation : — ^Mentd. L. & N. B. Ry. v. 
Easington Union Assmt. Com. & Easinj^n- 
with-Thorpo Parish Council (1926), 96 L. J. 
K. B. 255. 

68. Add. Annotations : — Generally., Refd. Tie Ellis, 
[1925] 1 Ch. 564 ; HuddersHeld Fine Wor- 
steds V. Todd (1926), 42 T. L. R. 62. Mentd. 
Re Lee, Exp. (Jrunwaldt (1919), 89 L. J. K. B. 


an Agent. 

364 ; Rc Banki’uptcy Notice, [1024] 2 Ch. 
76. 

69. For Dramatic Copyright Act, 1888,” read 
“ Dramatic Copyright Act, 1833.” 

87. Add. Annotation : — Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

88. Add. Annotation : — ^Refd. Banbury v. Bank 
of Montreal, [1918] A, C. 626. , 

90. Add. Annotation : — Mentd. Veasey v. Beard- 
sley (1924), 23 L. G. R. 118. 

91. Add. Annotations : — Refd. Wigg v. A.-G. of 
the Irish Free State (1927), 96 L. J. P. C. 88. 
Mentd. Cayzer, Irvine v. Board of Trade (1925), 
95 L. J. K. B. 134; Re Mason (1928), 97 
L. J. Ch. 321. 


PART I. 

1 IJ, — .] — Tbe relation of 

principal 8c agent only arises when the 
person called tin* agent has authority 
expressed or implied to aci^ on behalf 
of the other called the principal, 8c 
conHonts so to act. — Smitijc v. Slat- 
taro (1919), 21 W. A. L. R. 19.— AUS. 

2 1. : in the clrcum- 

stanoofl despite the designaiioti of deft, 
as agent by pltf., the real relationship 
between the parties was that of pur- 
chaser & seller. — B ridoepord v. 
Dixon, fl9181 E. D. L. 156.— S. AF. 

■a* Agent distinguished from — Joint 
odaenfurer.}— The distinction between 


the position of a joint adventurer & 
an ordinary agent buying for his 
principal with the understanding that 
he is to he remunerated for his ser- 
vices, pointed out. — Sutton v. Forst 
(1924), 66 O. L. R. 281.— CAN. 

ai. .] — ^Where a consignee 

of goods for sale is authorised to sell 
them at a certain minimum price & 
told that whatever amount he obtains 
above tliat piice will bo ids commission, 
the relationsfiip between consignor 8c 
consignee is that of principal 8c agent. 
— Rex Grocery v. Higgs Sc I^en, 
[1026] 3 D. L. R. 665 ; {1926] 2 W. VV. 
R. 402 ; 19 Sask. L. R. 492.— GAN. 
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26 iv. .3 — Gier t?. Van 

Aalst (Alta.) (1914), 28 W. L. R. 876. 
—CAN. 

27 rM. .] — Defte. gave to 

pltf. a written order to ship goods from 
England on account of defts., & pltf, 
ordered goods from a manufacturer 
in England to be shipped In per- 
formance of this order : — Held : the 
relationship between the parties was 
that of principal & agent, not of 
vendor « purchaser.— Bultkrs v. 
Roopk, [1922] N. Z. L. R 549.— N.Z. 

27x111. .]~PlTCSSK V. Tas- 

AXANIAN, ETC. (1919), 16 T^’as. L. R. 67 
-^AUS. 
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Part III. — Classes of Agents 


105. Add. Annotation : — Mentd. Collins 0, Hopkins, 
[1923] 2 K. B. 617. 

127a. — ^Pltfs. bought from the first defts. 

a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & ' received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action for damages : — Meld : 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nomnsmos 
Huilbribs Anvbrsoises 8. A. ij* Mann 
(H. C.) & Co, (1924), 40 T. L. R. 804. 


Part IV. — Formation and Evidence of the Contract of 

Agency. 


143. Add. Annotation : — Generally ^ 'Mentd. Ariadne 
S.S. Co. V. McKelvie, [1922] 1 K. B. 518. 

156. Add. Annotation : — Reid. Thirkell v. Cambi, 
[1919] 2 K. B. 590. 

157. Add. Annotations : — Apld. Grindell v. Bass, 
[1920] 2 Ch. 487. Refd. ThirkeU v. Cambi, 
[1919] 2 K. B. 590. Mentd. North v, Loomes, 
[1919] 1 Oh. 378. 

164a. Counsel — Signing pleadings.] — B., the 
owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 


in writing to satisfy Stat. Frauds. B. then 
agreed to seU the pi'emiaes to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E., by a 
counterclaim, claimed specific performance 
of his agreement : — Held : counsel was the 
duly authorised agent of B. to sign the 


PART ni. 

1C8 i. Broker .] — A broker I b an a^rent 
of a special kind. A broker who 
approaches a buyer or seller acts in the 
first in«itance as agent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomes the agent 
of both parties, not with d plenary 
power to bind both parties as he 
chooses, but to commimioato between 
them until they arc ad idem. — Jacobs 
Lkvitatz & Braude v. Kroonstao 
Rolubr Milijb, [1921] O. P. D. 38. — 
S. AF. 

PART IV. SECT. 2, SUB-SECT. 1. 

149 iii. Sictute of AlbertOt 

1906 (c. 27).] — It Is merely the terms 
of the agreucy agreement, whether they 
may be meagre or detailed, that must 
be in writing under the abore Act. 
The price & the other terms of the pro- 
posea Bala may or may not be men* 
tioned. If they are, in the circum- 
stances, an essential part of the 
agency agreement they ought to be in 
writing. But it Ib a question of 
interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before be can claim his com- 
mission. — Kino v. Sobon, {19181 3 
W. W. R. 892 ; 44 D. L. R. 111.— CAN. 

149 iv. Real Eetate Oam* 

mission Actt H.S.A., 1922 (c. 139), 
$. 2.H-The fact that a UTitten instru- 
ment evidencing an agreement for the 
sale of land does not contain ail the 
terms of the agi^eement does not pre- 
vent It being tmiflclent to satis^ the 
proviso to the above sect.. If it is one 
which the ot. vtrill order to be rectified 
to Include the terms agreed on but 
omitted by nfhtual mistake, 8c which 
when so reotified will be enforceable by 
the parties thereto subjoot to such 
legal or equitabie defences available 
to either of them as the agent who 


effected the agreement cannot be held 
accountable for. — H anton e. Step- 
han. [1925] 1 W. W. R. 642.-~CAN. 

149 V. Auctioneers dt Com- 

mission Affenfs* Actf 1922, s. 23 — 
Hufflciency of agency erm/roef.)— So long 
as the relation«liip of principal & agent 
Id respect of the transaction is evi- 
denced In writing, the mlsoWef aimed 
at by the above sect, has been duly 
met & the reouirements of the sect, 
satisfied, & the other terms of the 
agency contract may be effectively 
made & effectively varied verbally. — 
Ca.vniffb V. Howie, (1925J S. R. Q. 
121 ; 19 Q. J. P. 57.— AUS. 

149 vl. .] — So long as 

the relation of principal & agent In 
respect of the transaction in qtiestion 
has boen evidenced in writing, the 
requirements of the above sect, have 
been complied with, & any document 
signed by pltf. at any time before 
action brought, which evidences the 
essential fact, the existence of the 
relationship in respect of the trans- 
action In question, is sumoient to 
comply with tlie Act> It is sufficient 
if the writing manifests a present in- 
tention of eng»iglng or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signoil by deft., or In 
several documents, sufficiently Inter- 
connected by Internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part. — S kipfbb 
r. SVRMiB, [10251 B. R. Q. 129 ; 19 
Q. J. P. 47.— AUS. 

149 Vli. — — ,1 — UOAOH V. 

^^19263 S. R. Q.24 ; 20 Q, J. P , 

Neoessfty for contract to pay com- 
mission tor services in reference to the 
gale of land to be in writing, see Nos. 
1664 zlva-1664 zlvi, posf. 

^ 1 . Land Agents Act, 1912 — 

Wnen aiypH<>al>le.h^l>eti. iptiwted to 
put thRt he had been tostmotsd to 
sell a proj»erty by private sale. Pltf., 

88 ' 


an accountant, told deft, that be could 
Introduce a jprobable purchaser, & 
would do 80 If deft, would pay pltf. 
half the commission payable by the 
owner of the property to deft, iu the 
event of a sale being effected. Deft, 
agreed, Sc on the same day pltf. intro- 
duced B. to deft, with whom a sale 
was arranged. Pltf. in his evidence 
Bleated that he was not a land agent. Sc 
for the preoeiiiug five years had had 
no transactions for the sale of land 
except the one In question : — Held : 
the arrangement between tbe parties 
was not one of a series nor the com- 
mencement of^ series of transactions, 
but a solitary transaction, Sc pltf. was 
not a land agent within the above 
Act. — Cooke c. Wallahb (1914), 33 
N. Z. L. R. 1054.— N.Z. 

g ii. .] — Land Agents 

Act, 1912, H. 13, applies only to persons 
carrying on land agency as a business. 
Sc does not extend to casual agency 
outside the scope of the agent^s 
business.— C lifton e. Johnstone, 
[19211 N. Z. L. R. 36.— N.Z. 

g Ui. Effect of. 1— The effect 

of Land Agents Act, 1912, s. 13, is not 
to make the contract of agenoy UlejBFal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering liis oommistion by 
action. — Glasgow o. Hood, [1920] 
N. Z. L. R. 586.— N.Z. 

g iv, _ Porm of appoint- 

ment.} — An appointment of a land 
agent under a, 13 of Uie above Act 
must be signed by the principal hlm- 
seif Sc is not sufficient if signed by an 
agent on his behalf. — Buchanan e. 
Sambon, [1922] N. Z. L. R. 558.— 
N.Z. 

g V. Land Agents Act, 1921 

Form of appointm&U'^Need not be in 
trriWfw.j— Oliver 0. Dxokinson, [1927] 
N* Z. L. R» 411.' "N.Z. 

Necessity for oontract to pay com* 
mis^on loT servioes In reference to the 
sale of land to be to writtosv see Not. 
1064 xivar-1664 x!^ po^. 
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plMdlu & to plead the contrviiot with & 
idthouj|h the sifi^lng of a memorandum within 
Stat. fraude was not in the minds of either 
counsel or client, the pleading, ae signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, ^ E. was entitled to judgment on 
his counterclaim, & G.'s action against B. 
must be dismissed. — G binoell v. Bass, 
[1920] 2 Oh. 487 5 89 L. J. Ch. 691 j 124 
L. T. 211 ; 36 T. L. R. 867. 

Armotatian : ComiL Farr, Smith v. Headers (1927), 44 
7. 14 . B. 48. 

165. Add, Annoiaiions : — Consd. Keen v. Mear, 
[1920] 2 Oh. 574. Distd, Lewcock v. Bromley 
(1920), 127 L. T. 116. 

166. Add. Annotation : — Hefd. Cohen v, Roche 
(1920), 95 L. J. K. B. 945. 

171. Add. Annotation, : — Mentd. Clayton- Greene 
V. De Courville (1920), 36 T. L. R. 790. 

182. Add. Annoiatioms : — Ab to {\) Refd. Falcon 
V. Famous Players Film C3o. (1925), 42 T. L. R. 
91. Genially, Mentd. Performing Right 
80c. V. Mitchell ds Booker, [1924] 1 K. B. 762. 

189, Add. Citaiion : — 21 J. P. 4. 

Add. Annoiatums : — As to {!) Consd. Kemp t?. 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

100. Add. Annotation : — Generally , Mentd. Cohen 
V. Rothfield, [1919] 1 K. B. 410. 

192. Add. Annotations : — As /o (1 ) Consd. Perform- 
ing Eight 80c. V. Ciryl Theatrical Syndicate, 
[1024] 1 K. B. 1. Refd. I*erforming Right 
80c. V. Mitchell &> Booker, [1924] 1 K. B. 762. 

196. Add. Annotations : — Distd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consa. Paxman 
V. Vnion Awe. Soc. (1923). 39 T. L. R. 424. 
FoUd. Newsholme v. Road Transijort & 
General Insce. (192S), 46 T. L. R. 123. 

203. Add. Annotaiious Consd. Brooke v. Bool, 
[192’^] 2 K. B. 678. Reid. Pratt t;. Patrick, 
[J924J 1 K. B. 488. 

210. Add, Annotation : — Mentd. Yorke v. York- 
shire Insce., [1918] 1 K. B. 662. 


Sect. 4.~-AGENCY OF NECESSITY (Vol. I., p. 293). 

For “ See HnsBAKD & Wife ; Shipping & 
Navigation,” substitute as follows : — 


215a. Extent of dootrtne.] — An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossihle for a 
buyer of goods on behalf of a principal' abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commexH^ial necessity for the sale, 
dk that the transaction was bond fide in the 
interest of the principal. 

Where an at^nt in London bought skins 
in 1915A; 1916tobe forwarded to his principal 
in Roumania as the ptihf uaJ might direct, 
&, in consequence o|||.ttu occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to bis principal 
or communicate with him, & the agent there- 
upon sold the skins without authority i — 
Held : the agent had failed to establish 
agency of necessity because {a} the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
bad atea^ly increased in value, & (6) the 
agent had not acted bond fide in selling the 
skins. — PRAOER V. Blatspiel, Stamp & 
Hracock, Ltd., [1924] 1 K. B. 566; 93 
L. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. R. 
287 ; 68 Sol. Jo. 460. 

Annotation: — Consd. Jrbarar. Ottoman Bank, [1927] 2 K. B. 

SeCf cUao^ original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, 11027] I K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 

215c. '.] — Observations by Scrutton, L.J., 

on the limits of the doctrine. — J ebaba 
Ottoman Bank, [1927] 2 K. B, 2.54; 96 
L. J. K. B. 681 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Com. Oas. 228, 0. A ; on appeal, 
sub now.. Ottoman Bank v, Jebara, [192i] 
A. 0. 269, H. L. 

Power to delegate in oases of supervening 
necessity .] — See onginai volume, pp. 390, 391, 
Nos. 939-912. 

Authority of carrier of goods — Land carrier.] 


PART IV. SECT. 8, SUB-SECT. 1. 

171 iv. .) — The onus of estab- 

llHhlng the authority of an aaent Ip 
upon the person who seeks to bind the 
principal. — Stkvens v. Merchants 
Bank of Canada, [1920] 1 W. W. R. 
82 : 49 D. L. R. 628 ; 80 Man. L. R. 
46.-41AN. 

176 V. — Claim to qooda of princt* 
pal — /n posseMitm of third party, h-- 
If a person other than the owner makes 
a demand for return of goods In pos- 
sessloo of a third party, he. should 
present credentials or some written 
authority to show that be Is acting as 
agent of the owner. — Cbaio r, MO-^ 
CmjaTH, tl922) 2 W. W. R. 1276.^- 
CAN, 

its Vl. — PtitTMB V. W. 0. 
MacDq.vald RttursTRRBD, Latimer v. 
Foster Tobacco Co.. Ltd. <1924), 27 
0. W. N. 3d6.-4:AN. 

1*1, -~^.}--Posse88lon solefy 

cannot be evidennoe of both agency 8c 
autboi^yf It Uie fact that one man is 


with another does not necessarily 
make one the agent for the other. — 
Turner v. Beaton (P. E. I.) (1908), 
4 £. L. R. 325.— CAN. 

177 V. J — If A has entered 

Into a oontraot to purchase land It is 
open to B. to show by parol evidence 
that A. did so as his agent 8: to ask for 
a deolaratioo of that ageney. — 
VA9RIJBNAR V. VaRELENAK, [1921] 1 
W. W. U. 889 J 67 D. L. R. 37 ; 16 
Alta. L. H. 266.— CAN. 

177 vl. .1 — A husband obtained 

from bis wife authority to act on her 
behalf; — Held: it was qoropetent to 
prove the authority by parol evidence. 
— Walrrr V. Hendry, [1926] S« C. 
866.— SCOT. 

177 vU. Where a contract 

is entor^ Into by a person In his own 
name, but as agent of another. If in 
the oontraot Itself there Is no apedl^ 
or aescotiott of property the 

39 


agency may be proved by parol. — 
AfussoN V. Head, f 1920 1 1 D. L. R. 
965 ; 68 O. L. R. 210.— CAN. 

ql. .] — andkhsov V. Cameron 

(m?). 6 Or. 285.-- CAN. 

qii. .]— Whittaker v. Taylor 

(Aita.) (1911), 19 W. L. K. 662: 1 
W. W. R. 259.-~CAN. 

qiii. .]— (^owN Lumber Co. v. 

SaulsBERRY (Alta.) (1913). 23 W. L. R. 
877 ; 11 0. L. K. 17 ; 4 W. W. R. 168. 
—CAN. 


PART XV. SECT. 8, SUB-SECT. 2. 

•b. Person enierinp into contrart ** art' 
ing on be^df of another ."] — To say that 
a man entered Into a contract “acting 
on behalf of another *’ Is to allege In the 
absence of any qualifying statement 
that he entered Into It as the agent of 
that other. — Lind v. SpirRR bbothkR'' 
, Ltd., [1917] App. D. 147. 




Cases 2160—894. English and Empire Digest Supplement. 


See Carhierb, Vol. VIII., pp. 26, 36, Nos# 
161, 201. 

Master of ship.] — See Shipping & Naviga- 

tion. 


Authority of wife to pledge husband*! credit.] — 

See Hcsband & VViPW. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills of Kxchangb, VoL VI., 
pp. 415| 416. 


Part V. — Authority of the Agent. 


246. Add, Anvotaiion : — Refd. Ralli v. Compahia 
Navii^ra Sota y Aznar, [1920] 2 K. B. 2H7. 

272. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [192'^] 2 K. B. 244, 

281. Add. A utiotaJiof^s : — Consd. Reckitt?;. Barnett, 
Pembroke & Slater, [192Sj 2 K, B. 244. Refd. 


Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1024] 1 K. D, 776. 

288. Add. Annotation .• — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

294. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


PART V. SECT. 2. SUB-SECT. 1. 

240 V. Effect of ratification clause.] 

— Whore the whole object of a ratiflca- 
tlon cliiuse Ih to carry on hiiBinesi) In 
the prlnelpHl’s name, & the acts to be 
ratirtod, even when excess! v'e, are 
specirtcally said to be acts done In the 

S rincipal’s name, the clauHC c>aiinot 
e construed to chan^ the whole 
nature of the power iiy makini? the 
attorney the universal agent of his 

S rincipal.— Bavk of Toroxto t>. 

l.vTHESON, [1927] 3 W. W. R. 10. — 
CAN. 

247 i. Oenernl powers — LimUed 
recifaL] — A power of att>orney enabling 
an agent to grant a lease is not revoked 
by the return of tiie landlord to thf* 
United Kingdom, even though the 
document coutainlng tiie power of 
attorney sHtes tliat it Is granted 
owing to the grantor being about to 
depart from the United Kingdom. — 
GRIIIAM 0. MA.VDfSRS (19 IS), 53 
1. L T. 5.— IR. 

258 iii. .) — There Is no 

pow*‘r in an agent, acting under general 
power of attorney, l-o present an 
ln‘*olvency petition on behalf of his 
priu<*li)al, unU?‘<s the power expre'^sly 
aiithori‘<es such act. — fie Osmav (1919), 
40 N L. R 17.— S. AF. 

277 iv. .] — Power to 

borrow money & secure Its repayment 
by mtge. iri not to be inferred, merely 
from general powers added to an 
enumeration of specific powers in a 
power of attorney, unless the exercise 
of such a pow'or Is strictly necossary 
to carry out the express purpose of 
the instrument or the acts speclfloalb 
authorised thereby. — A ndrews v. yiN- 
CLAIR, il923) 2 D. L. R. »03 ; 2 
W, W R. KiO.— CAN. 


277 V. 


'.] — A bare 


power of attorney to make 8c indorse 
notes, cheriucs, etc., does not authorise 
tlic attorney to raise loans on his 
principal’s credit for the principal 
himself or for the attorney’s own 
accommodation or for a Jihird party ; 
nor Is such authority conferred by a 
general power given the attorney to do 
all ‘other acts & things for the pur- 
pose of carrying on any bits! ness in 
my name.** The power to borrow 
money must be conferred in express 
terms, 8c wlien this power is alleged to 
be based on a power of attorney, the 
document mtwi be read strictly, — 
Bank of Toronto v. Mathf.80\ 
(Sask.). (1927) 4 D. L. R. 328 j [1927] 

3 VV. W. li. 10.— CAN. 

283 ii, . j — Applt, oo. 

gave to H., custom*- broker, a power 
of ittomey “ to transact all buHiness 
Wtiich *' applt. oo. ** may have witti-^ 
the (.Joilectcr of the Port of .Montreal 
or relating to the Department of the 
Customs of the said Port . . . rati- 
fying 8c confirming all that . . . said 
attorney & agent shall do. . 
Cheques to the order of the collector 
of Cn-toms were given to H. on his 
requisition for the payment of duties 


on goods imported by applt. co., 
cheques being made by the latter 
for fixed amounts corre'»ponding to 
the Invoices. Afterwards, through 
fruuduient devices, H., iiaving sue* 
ooeded in passing entries for much 
smaller sura** than the quantify of 
goods required, induced the Customs 
House cashier to take the cheques thus 
issued by applt. co. for a higher 
amount than the one appareuTly due, 
& cither to apply the surplu'* In pay- 
ment of duties owing by fhird parties 
or 1o reliubnrsc Iiltn in ca->h : — Held: 
n ) it was within the scope of the powCT 
of attornev given to H hy upoit. ro 
that he should -^cive, in ca>.h from 
the enstorn officials, balances of 
cheques delivered by him to ♦ hem, after 
deducting the duties pavable in 
rosp*-ct of entries matie by la, on behalf 
of applt. oo. : (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co *s cheques in 
payment of duties owing by U.’s other 
customers. — Canadian Pacific* By. 
Co. u. R (1917), .55 S. C. R. 374 ; 37 
D L R. 719.— CAN. 

283 iii. Power to withdraw 

from bank.]— A joint savings account 
with a bank was opened in the names of 
pltf . 8c her hn.sband. After the death of 
the husband pltf. gave hor solr. h power 
of attorney, by which be was authorised 
to withdraw money from banks or 
individuals & to deposit same in any 
other bank or other place. In pur- 
suance of the oral instructions of the 
solr., & on production of the power of 
attonicy & a certified copy of letters 
probate of the husband’s will, the bank 
paid over the balance of the account 
to the husband’s exors. : — Held: the 
bank ha<l actyed rightly. — J-loss v, 
Canadian Bank ofCom.merck fAIta.), 
11927} 3 D. L. R. 1056 ; 11927J 3 

W. W. R. 182.— CAN. 

' 287 i. See. also. No. 287 vf., post. 

287 iv. Power to discJiarge.] 

— A power of attorney appointed tlie 
grantor's wife hie* agent for the purpose 
of all dealings with his property, real 
cr peixonal, in Canada. In the 
spociflo clause grantfug the power to 
execute lustrurneuts in connection 
with his real property, a dlscliarge of 
nitge. was not named eu* one of the 
ln-«truraeat«‘ : — Held : tlie very gerieral 
words used In the power of attorney 
covered the right of the agent to 
execute a discharge of mtge. — He 
Land Titles Ait, He Reoi6tration 
OF A I'OWKR OF ATTORNEY, 11918) 
2 W. W. R. 947.— CAN. 

287 V. .]— The dis- 

charge of a mtge. w^as executed under 
a power which, after authorising the 
attorney to sell the principal’s lands 8c 
give receipts ‘for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper 8c 
sufficient acnuJttances Sc discharges for 
same ; — Held : sufficient authority to 
sign the statutory certificate. — L ee 

40 


V. Morrow (1866). 25 U. C. R. 004.— 
GAN. 

287 vl. Power to give — To 

secure unpaid pitrchnHe’irnoniy J — A 
transaction whereby an agent pur- 
(ihased land for cash on behalf of his 
pHmipal & subseqiioiit Iv gave a rntge. 
on I he land 8i a couvoyanoe of other 
lands in- satlsfartlnn of the amount 
remaining unpaid * — Held : autho- 
rised i)y the agent’s power of a^^^tornev. 
— Disrmork w. Philip, [1918) 3 

W. W. n. 457.— CAN. 

287 vii. Power U* invest 

on second mortgage.] — A power of 
attorney authorised the attorney “ to 
lend on mtge., charge or lien of real 
estate any money belonging to ” the 
principal: — Held: the attorney was 
authorised by the power to lend money 
on the security of a second mtge. — 
McCrTCHEON Ueohtrar of Titles, 
119271 V. L. R. 93 ; 48 A. L. T, 137.— 
AUS. 

sc. Prophrty — Power to transfer to 

himself.] — A husband had certain 
property put In his wife’s name. He 
held a general power of attorney from 
her. Subsequently the hnaband, as 
his wife’.s attorney, had tlie property 
trari-*ferre(i Into his own name 
Held: the wife wh« enLitled to have 
the transfer to her husliand set a-'ide. — 
Elfokd V. Klfokd (J922), 69 D L. R. 
284. 64 S. C. 11. 125: fl9221 3 

VV. W. R. 339 ; affg. 61 D. L. K. 40 : 
14 Sask. L, R. 363.— CAN. 

295 vii. Power to sign 

enrUracA.] — Resp. co. having sold laud 
to applt. gave to its agent in the 
Transvaal u general powx'r of attorney 
conferring upon liim “ full poxver to 
act on our behalf in ail matters Sc 
tilings that do or may affcHd or conecin 
us bi S. Africa.” The power then 

f iroceeded in the following words ” 8c 
u particular but without prejudice to 
the foregoing generality ” to give 
paiTicuIar instances of acts that the 
agent was empowered to perform : — 
Held : under tiie power the agent was 
authorised to sign the written contract 
of sale. — M eahrock v. Liquidator, 
BTO., (1922) App .D. 237.-8. AF. 

•d. Trading licence — Power to ap* 

ply for.] — A., a storekeeper, by general 
power of attorney appointed U. to 
manage Sc transact bis businesH in 
Natal. At the date of appointment 
A. was trading under a Hoeiice ex facie 
good, but which later was deefared 
void. H. applied for a new Licence, 
but it was objected that he had no 
authority to make the application 
Held : the power of attorney was 
sulflciout auThority to H. for the 
purpose. — Haffizeu Jacobron (1919), 
40 N. L R. 322.— S. AF. 

al. Power granfed by corporation to 
oM iais for time being — Hegistrar en- 
tUled to require proof *hat perstms exe* 
cutino power hold office.] — He Land 
Titles Act, Royal Trust Co.’s Case, 
(1921) 3 W. W. R. 246.— CAN. 
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Add. Annotatifvn : — Oeverally, Montd* North 

V. Loomes, [1919] 1 Ch. 378, 

807* Add. AvnoMion : — Mentd. London Joint 
Stock Bank v, Macmillan Sl Arthur, [1918] 
A. C, 777, 

d08a* Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
& 1 i per cent, on sales ellected by liiin is not 
authorised to cancel sales made on behalf of 
his principal. — L eckenby v. Wolman, [1921] 

W. N. 100, 

813. Add. Amioiaiiort : — ^Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871, 

315. Add, Annoiaiion : — Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

324. Add. Amtolaiions : — Mentd. Weigall v, Bunci- 
man (1916), 85 L. J. K. B. 1187; Manhre 
Saccharine Co. v. Corn Products C)o., [1919] 

1 K. B. 19S ; Could r. kS. E. & C. Ky., [1920] 

2 K. B. 186; Johnson v. Taylor, [1920] 

A. C. 144 ; Wilson, Holgate v. Belgian Orain 
& Produce Co., [1920] 2 K. B. 1 ; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 
K. B. 443 ; Weiss, BUieller & Brooks v. 
Farmer, [1923] 1 K. B. 226 ; Finn r. Shelton 
Trf»n, Steel A: Coal Co (1924), 131 \j. T. 213; 
Westminster Bank r. Hilton (1926), 136 L. T. 
316 • Sassoon?;. International Banking Corpn., 
[1U27J A. C. 711. 

332a. .] — Pltf. gave a power of attorney 

to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf. drew acliecpieon pltf.’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
pi nposes on tli c hire-purchase system. Defts. 
knew that the cheque was di’awn by T. as agent 
for plf f . In an action by pltf. to recover fi*om 
defts. the proceeds of the cheque : — Hefd : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
pltf. wiis entitled to recover. — R ecktit v. 

B. \rnftt, Pembroke &, Slater, Ltd. ( 1928 ), 
46 T. L. R. 36, H. L. 

Annot/ition : — Refd. f Jo vd..-- Bmik v. Chartered Bank of India, 
AuHtnilin & China (1928). 97 L. J. K. B. 001). 

338. Add. Annotation : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 241. 

338a. Authority to sign for business pur- 

poses.] — Reaps, had two accounts with applt. 
' bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 


sign A; indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
desenbed as a “ bank cheque,? drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him ; these cheques he 
fraudulently appropriated : — Held : applt. 
bank was not entitled to debit the bank 
cheques against resps. The manager had 
not implied authority to receive bank ciieques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructigps v to the applica- 
tion of the amount of (deques drawn* made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank of Commerce v. Perel, [1926] 
A. 0. 737 ; 95 L. J. P. O. 185 ; 136 L. T. 
686, P. C. 

341. Add. Annoiaiion : — Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

369. Add. Annotation : — Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777. 

370. Add. Annotations : — As to (1 ) Consd. Jones 
V. Waring & Gillow, [1926] A. C. 670. Refd. 
London .Toint Stock Bank v. Macmillan & 
Arthur. [1918] A. C. 777. 

371. Add. Annotations : — As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 725. 

373. Add. Annoiaiion : — As to (1 ) Consd. I^ondon 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. 

379. Add. Annotation : — Consd. London Joint 
Stock Bank v, Macmillan & Arthur, [1918] 
A. C. 777. 

382. Add. Ajinotation : — Reid. Underwood v. 
Liverpool Bank, Same v. Barela vs Bank, 
[1921] I K. B. 775. 

386. Add. Annotations : — As to (3) Refd. Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. Generally, Refd. Lloyds Bank v. Chartered 
Bank of India, Australia & (’hina (1928), 97 
L. J. K. B. 609. Mentd. Underwood v. Bank 
of Liverpool, Same v. Barclays Bank, [1924] 
1 K. B. 775. 


PART V. SECT. 8, SUB-SECT. 1. 

•?, A gent obtaining transfer of property 
to principal — Avihority to tranaftr pro- 
perty to third prt/*(i/,}^AppJt. Hold to 
1). land, a portion of wtdcli ho had not 
obtained tpanHfer. Applt. Inutrurted 
reap., an attorney, to put the matter 
tbroufirh ; renp. thereupon obtained 
transfer of the idoce of land in quoftlon 
into applt. *8 name, & then gave trans* 
fei of the whole to D. ; — field : rewp.’e 
authority was wide enough to cover 
tlie cofitfi Incurred by him in obtaining 
transfer of the piece of land into 
aiiplt. 8 name. — S tanton v. Allpokt, 
11923) E. D. L. 166.--S. AF. 

PART V. SECT. 3. SUB-SECT. 2. 

sJ. Orain market usage— Bight of 
broker to close aid enstomer .} — UussBiA 

V. Canada West Grain Co., [1925J 3 

W. W. R. 603.— CAN. 


PART V. SECT. 8, SUB-SECT. 4.— A. 

340 ill. Authority to draw 

cheques in principaVs name — Agcn* 
drauHng cheques In repay persomd 
lo{,fies.}—lf- a CO. *8 branch manager, 
whose powers include receiving money 
depositing it in a bank in the co 'b 
name, & drawing ohequ«^ against such 
funds in the co.*b name for the pur- 
P<»se8 of its business but not tor his 
own personal business. mlsappropHatep 
its funds by drawing cheques In the 
co. *8 name to repay nis own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them none«tly & believing, as told them 
by the person paying them, that he 
had money coming tD him from the 
co, for oomniission that he was 
authorised to draw eheques for these 
ooxurnlBsione. — L ondon G^arantre, 
BTo.. Co. V. Abrams & Eovsrt, [ 1923 ] 

41 


2 W. W. R. 1006.— CAN, 


PART V. SECT. 3, SUB-SECT. 5. 


379 ii. 


-.1 — Where a 


priueipal entrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a cert-ain sum on 
such securities. & the ageut borrows 
a larger sum & fraudulently appro- 
priates the difference, the lender’ being 
JD ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securities w’thout pajJng 
the lender the amount lent. The fact 
that the transfer states a certain sum 
as consideration does not ae<'esparily 
impose upon the lender the duty of 
nquiriug ns to the limitations of the 
agent’s authorltvt — M ahan e. Man- 
NKSS. [19181 2 \V. W. H. 191; 28 
Man. L. R. 470 ; 40 D. L. R. 136.— 
CAN. 
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387* Add. AnnoiafioriB : — Refd. Underwood ». Bank 
of Liverpool, Same t». Barclay's Bank, [19241 
1 K. B. 77/>; Ligaett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48; Lloyds Bank v, 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

388. Add. AnrwtalionB : — Consd. Lloyds Bank v. 
Chartered Bank of India, AustraUa & China 
(1928), 97 L. J. K. B. 609, Refd. Liggett 
(liiverpool) v. Barclays Bank» [1928] 1 K. B, 
48. 

390. A dd. Annotations : — Consd. Prager v. Blatspiel, 
Stamp & Heaoock, [1921] 1 K. B. 566; 
Refd. Jebarav. Cttoman Bank, [1927] 2 K. B. 
254. 

4f07. Add, Annoioiion : — Generally^ Mentd. Isaacs 
V. Cook (1925), 134 L. T. 286. 

426. Add, Annotations : — Consd. Keen v. Hear, 
[1920] 2 Ch. 574. Apld. liowcock v. Bromley 
(1920), 127 L. T. 116. 

487. Add. Annotation : — ^Refd. Thirkell v, Cambi, 
[1919] 2 K. B. 690. 

432. Add, Annotation : — Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. 

433. Add. Annotation : — Consd. JRe Bebington's 
Tenancy, Bebington v, Wildman, [1921] 1 
Cb. 559. 

434. Add, Annotcdion : — Refd. Re Bebington's 


Tenancy* Bebington v, Wildman, ^ 

559. 

486. Add. Annotation : — ^Refd. Be Bebington*t 
Tenancy^ Bebington v, Wildman* [1921] 1 
Ch. 6.59. 

442. Add, Annotation: — Reid. Be Knight Jb 
Hubbard's Underlease* Hubbard r. Higbton* 
[1928] 1 Ch. 130. 

464. Add, Annotations: — As to (1) Held. Poland 
V, Patt, [1927] I K. B 236. GenPtalty^ Mentd. 
Pratt V British Medical Assocn., [1919] 1 
K. B. 244 ; Prager v, Blatspiel* Stamp 
Heacock, [1924] 1 K. B. 566. 

465. Add, Annotation : — As to (1 ) Refd. Savill v, 
Harben (1919), 89 L. J. K. B. 47. 

467. Add, Annotation : — ^Mentd. Lowther v, Harris, 
[1927] 1 K. B. 393. 

468. Add, Annotation : — Refd. Lowther v, Harris 
(1926). 43 T. L. R. 24. 

469. Add, Annotations : — As to (1) Consd. Folkes 
V. King. [1923] 1 K. B. 282. Refd. Lowther 
V, Harris (1926), 43 T. L. B. 24. 

472. Add, Annotation: — As to (1) Refd* Lowther 
V. Harris, [1927] 1 K. B. 393. 

474. Add, Annotation : — ^Mentd. Lowther v. Harris* 
[1927] 1 K. B. 393. 

476. Add, Annotation : — ^Mentd. The Parchim* 
[1918] A. C. 157. 

477. A dd. Annotations : — Consd. Folkes v. King* 
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397 ii. .Authority as fnich---Con‘ 

tract not completed .) — KERSfuw t>. 
United Artists (Man.), [1926] 1 

D. L. K. 738.--CAN. 


898 il. Authority to siftn con- 

trad — Contract presiding for payment 
of prioe tpy «lpmed 

& gave tn an agent a document lu the 
following terms ; — ** We hereby agree 
to ^ell the property for £6,700 nett, 
provided a sale takes place within 
lonrtoen days from date hereof. The 
alK>vo price to he clear of all com- 
mls«1nD obargea.” The agent, within 
the fourteen days, signed a contract of 
sale by wtiich the property was sold to 
pltf. for £6,700. payable £j, 000 depocit 
(£50 preliminary de]>OHlt, to be In- 
creased to £1.000 within one month), 
£3,250 within three months, & £3.450 
within six monthM. po^ses’^lon to he 
given after the second pa 5 Tnent 
£2,250 at the end of the three months. 
There was no provision for Interest on 
the balance : the document 

signed by defta. was not an authority 
to the agent to sign a contract con- 
atinlng the above terms as to payment. 
— Boyd v. O'Connor, [19231 V. L. R. 
603.— AUS. 

398 111. Contract containing 

penalty clause.) — Held : the existeuce 
of the penalty clause, which was not 
covered by the agent's instructions, & 
was not separable from the remainder 
of the contract, iustlhod the prlocipal 
in repudiating the agent's action, A 
the contract must be set aside, — Du 
Prebz V. Laird, [1927] App. D. 21. — 
St, AJF * 


^ 1 , Oeneral authority. y-Plit 
oontrooted with dofte. to purchase &. 
deliver potatoes at an agreed price 
per bushel. The fanner« 0*003 whom 
the potatoes were to be purchased 
required cash payments, & defts. 
agreed to make advances to put pltf. 
in funds for lldB purpose. Defts. were 
not prompt in providing funds, td pltf. 
complained of the delay which ham- 
pered him in buying, c, in order to 
mdiioe him to carry out the contract, 
oefts.* agent oltei^ on advance of 
25 cents per hnshel on the oontract 


price for four cart loads of potatoes 
Held : the agent on the spot, looking 
after d<*fts,* interopts. had a general 
aiithorify sufficiently broad to cover 
the mo king of the contract for the 
advanced price. — LEOArv v, DiviaoN 
(1910), 62 N. S. n. 543.— CAN. 

r. This case was reversed (1916), 
22 C. L. R. 307. Delete the word* 
“ no actual or apparent " in the 
sentence, ** Held : d. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery.** 

■k. Agent agreeing to payment of com- 
pensation to purchaser i/ transaction not 
completed — Avth^trity to sell. ) — A olaim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor's agent for oompensatlon to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the ahseneo of any authority from 
the vendor to make snob an agreen)ent. 
— Thompson ». Lynn^ 11931] 1 

W. W. R. 238 ; 66 D. L. R. 729.— 
GAN. 

si. Salesman making reduction in 
price.) — Held : principal not bound. — 
Mason & Dean, Ltd. v. Udovtn, 
11925] 1 D. L. R. 353 ; 57 N. S. R. 
445.— CAN. 

sm. Solicitor's clerk gixing under- 
taking as to withdruuHJt oj Registrar- 
General's eavtai — Authority as attoA.}— 
Hdd : tbo aolr. was personally bound 
by the undertaking. — H awkinb v. 
Gadrn (1925), 37 C. L. R. 183; 28 
S. R. N. a W. 382 ; (1926J Argus L. K. 
109.— AU8. 
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428 W. Express authority to let 

an weekly tenancy — Lease granted for 
long term.) — Pltf. was the owner of 
premises let to a weekly tenant. When 
the tenant left she reconunended deft, 
to pltf, as a tenant. ^ Pltf never saw 
deft,, but pitf.'s husband arranged some 
form of if^ase vrith him. & thereafter 
collected the rent, whiob was paid 
montldy, on behalf of pltf. Sr with her 
authority. In an action of electment 
deft, alleged that pltf.'s hushond had 
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given him a lease for four years from 
Dec. 1913, & that he was a tenant from 
year to year. Pltf. denied any know- 
ledge of 0 lease for a term, or that she 
had given authority to her husband 
to make such a lease; — Held: the 
fact that pltf.’p husband had collected 
her rent was no evidence that he had 
authority to make a lease for four 
years on her behalf. — VooE r. Eebr 
(1919). 19 N. S. W. L. R. 34; 36 
N.8, W W. N. 19.— AUS. 

427 ii. Avt^>oritv to find pur- 

chaser or tenant.) — Deft, wrote to a 
land agent as fo! low’s : — “ Re sale of 
hotel. I will take £2,500 for the free- 
hold. & stock tk furniture at valuation, 
or will lease foi a term of five years, 
rent £5 per week. £1,000 walk In, 
walk out." The agent submitted the 
property to pltf., who elected to tgke 
a lease. The ageut drew up an agr^- 
ment to lea*»e the property upon the 
terms mentioned by deft.. Sr signed 
it on doft.'f behalf: — Held: deft. *8 
let.ter did not authori«e the agent to 
bind him by a concluded contract, 
blit merely amounted to an authority 
to0ud a purchaser. — Q uick ». "Winter, 
(19201 N, Z. L R. 98.— N.Z. 

tn. Lota agent — Authority to coUed 
rents <£• manage property ). — A lew agent, 
oven though he may l>e einnloyed to 
collect the rents « attend to the 
repairs of a property has no* General 
authority to grant leases on b^alf of 
his emplover. The existence of such 
an authority must be proved by the 
person who pequlres to found upon It.— 
DANian a. Gillespib* 11922] S. C, 650. 
— «COT. 


PART V. 6BCT. 8^ 8UBHIBCT. 9. 

• 0 . Rank manager consenting to addle 
Hon of bank as plaintiff — General avtho* 
rify os swcA, J— A local manager of a baiik 
ha* authority to give consent in writing 
for the addiitf of pHf. If there bs 
any reasonable doubt whether the 
eigbaturc to the consent is in reality 
his signature, the order should be that 
the bank be added a« a party pltf. on 
ailng the, necessary oonsent. — KrecH 
t. Peat ( 1922), 83 D. L^. 409 • 15 Bask. 

L. R. trt P..M6 ! imij W. K. 

174 ; revsg* 15 8aak. L. A, 824.— CiAfi; 
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11928] 1 K. B, 282 ; Lowther v. Harris (1926), 
48 T. I., R. 24- 

478. AQd. AnnoMUm : — ^Mentd. Lowtber v. Harris* 
[1927] 1 K. B. 393. 

480. Add. Annotation : — ^Mentd. Be Wait, [1927] 1 
Oh. 606. 

481a. Person living In house of hirer of goods*] 

— StROHMENGBR V, ATTBNBOBOUaH (1894), 
11 T. L. B. 7, D. 0. 

482. Add. Annotation : — Generally^ Mentd. Lake 
V. Simmons (1926), 95 L. J. K. B. 686. 

48Sa. Agent Intrusted with motor car — ^To 

seU to specified person.] — Heap v. Motorists’ 
AnvtsoRY Agency, Ltd., No. 406b, poet 

484, Add. Annotation: — As to {!) Retd. Lowther 
V. Harris (1926), 43 T. L, B. 24. 

485. Add, Annotation : — Ae to (2) Consd. Lowther 
V, Harris (1926), 43 T. L. R. 24. 

485a. Improper sale.] — Pltf. was 

the owher of the A. tapestry Sl the L. 
tapestry, Sl he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £625 for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsequently P., 
who never had authority to sell the Ij. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft, contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bougiit them from P. in good 
faith he had acquired t he property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 
in fact ; — Held : (1 ) although P.’s authority 
was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 
with plti.’s consent,, the defence under the 
Act failed, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L, tapestry alone. — 
LowtheA V, Harris, [1927] l K. B. 393; 
96 L. J. K. B. 170 ; 136 L. T 377 ; 43 T. L. R. 
24. 

487, Add, Annotatione : — Ae to (I) Distd. Kempler 
V. Bravingtons 0925), 133 L. T. 680. Held. 
Lowther v. Harris (1926), 43 T. L, R, 24. 
Aa to (2) Dlftd. Kempler v, Bravingtons 
(1926), 133 L. T. 680. 

488, Add, Annotations — ^Refd. Lowther v, Harris 
(1926), 43 T. L. R. 24. 

492* Add, Annotation : — Ae to (1) Distd. Laurie Sc 
Morewood v. Dudin, [1926] 2 K. B. 383, 

495. Add, AnnoiaHons : — Aa (1) Consd. Polkes 

V, King, [1023J I K. B. 282 } Lake v, Simmons, 

PART V. SECT. 8, SUBJECT. 10.— 

A (a) vil. 

•p. Aai of “ tVhen aoHnq in 

oratnary cowree oj (mainetm ** definea.]r^ 

The ezpreaHlozi '* when acting in the 
ordiimry oonree of buainese of a 
mereimtUe agent,** tneens when acting 


[1926] 2 K. B. 51. Retd. Heap v. Motorists^ 
Advisory Agency, [1923] 1 K. B. 577; 
Lowther v, Hairis (1926), 43 T, L. R. 24. 

495a. Agent obtaining possession by trick- 

Authority to sell — At specified price.] — The 
owner of a motor car delivered it to a mer- 
cantile agent for sale. The owner stipulated 
Sc the agent agreed that the car shpuld not be 
sold at less &an a specified price without 
the owner’s permission. The agent intended 
from the beginning to sell the car immediately 
for the best price he could get & to use the 
proceeds for his owm purposes. On the day 
on which ho got the car he sold it for less 
than the specified price to a purchaser who 
bought it in good faith Sc without notice of 
the agent’s fraud. The agent misappro- 
priated the proceeds. The car was subse- 
quently purchased by d^t. In an action of 
detinue by the owner m car against 
deft- : — Held : (1 ) deft, acquired a good 

title by virtue of 1889 Act, s. 2 ; (2) the 
mercantile agent had not rendered himself 
liable to bo convicted of larceny by a trick, 
inasmuch as be was authorised by pltf. to 
pass the property In the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was imma.teria) whether the latter committed 
larceny by a trick. — Folkes v. King, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 
405 ; 39 T. L. R. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Cas. 110 ; 86 J. P, Jo. 662, C. A. 

Annotations .—As to (2) Pistd. Heap v. Motoriste* Advipory 
Agency, 1)923] 1 K. B. 577. Consd. Bake v. Sinimons, 
I192CJ 2 K. B. 51; Lowther v. Harris, 1 1927 J 1 K.B. .39.3. 

495b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the solo purpose of showing 
it & endeavouring to sell it to 11, There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £1 1 0. Before N got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm oi motor engin^'ers. 
In an action by pltf. against defts. for the 
return of the cfjx or its value & damages for 
its detention : — Held ; (1 ) N. had obtained 
the car from pltf. by larceny by a trick, 

g ltf. never having given any real consent to 
is having or passing the property therein, 
Sc pltf. should succeed in the action unless 
defts. had some valid defence thereto ; (2) 
dofts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to thorn 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
if he was, the sale by him was not a sale 
in the ordinary course of his business ^ a 
mercantile agent, within that sub-section ; 
Sc, further, because defts. had failed to 


Tithin buNlness hours, at a proper 
►laf»o of biiRtnesa, & lu otlier respe^tfl 
D the ordinary way in which a mer- 
antile agent would act. so that there 
} nothi^ to lead the pledgee to 
uppo 00 that anything wrong is being 
lone, or to give him notice that the 
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dlspoHltlon Is one which the mercantile 
agent had no authority to make. 
ACMB Strkl Goods Co. of Canada, 
Ltd. p. Walsh Constboction Co., 
Ltd„ 11922J 1 W. W. U. 089 ; 63 
D. £. R. 629 ; 30 B. O. B. 639.— 

CAN. 
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satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N, had not authority to 
sell the car ; & defts. had no defence to the 
action. 

(8) Under 1889 Act, s. 2 (1), proviso, the 
o??ufi ia on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authoiity, & is not upon tlie person whose 
goods have been disposed of by the agent of 
proving the contrary. — H eap v. Motorists* 
Advisory Agency, Ltd., [1923] 1 K. B. 
577 ; 92 L. J. K. B. 553 ; 129 L. T. 140 : 39 
T. L. R. 150 ; 67 8oL Jo. 300. 

Anno^tion:—^s to (1) Consd. Lake v. Simmons (1926), 95 

498, Add. Annotafiom: — As to (1) Refd. Lake v, 
Simmons, [102(5] 2 K. B. 51. Generally. 
Mentd. Lowther v. Harris, [1927] I K. B. 393. 

500. Add. Atinofaiiovs ; — Consd. Folkes v. King, 
[192.8] 1 K. B. 282. Mentd. Lowther v. 
Harris, [1927] 1 K. B. 39,S. 

505a. Agent Intrusted with motor car to sell 

to specified person— Sale to third party.] — 

Heap v. Motorists* Advisory Agency^, 
Ltd., No. 495b, ante. 

507a. Onus of proof.] — H eap v. Motorists* 

Advisory Agency, Ltd., No. 495b, ante. 

510. Add. Annotation : — Generally^ Mentd. Low'- 
ther V. Harris, [1927] 1 K. B. 393. 

515. Add. Annotation : — Generally ^ Mentd. Low- 
ther V. Harris, [1927] 1 K. B. 393. 

616. Add. Annotation : — Generally, Mentd. Low- 
ther V. Harris. [1027] 1 K. B. 393. 

517. Add. Annotation : — Generally^ Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. 

520. Add. A^moiations : — As to (1 ) Refd. Folkes v. 
King, [19231 1 K. B. 282. Generally, 

Lowiiher v. Harris, [1927] 1 K. B. 393. 

523. Add. Anyioiaiion: — Generally, Mentd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K B. 780. 

629. Add. Annotation: — ^Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 

530. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(192'!), 97 L. J. K. B. 609. Refd. Reckittv. 
Barnett, Pembroke & Slater, [192SJ 2 K. B. 
244. Mentd. Lowther v. Harris, [1927] I K, B. 
393. 


638. Add. Annotation : — ^Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

y 

682. Add. Annotation : — Refd. Pearl Mill Oo. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 

686. Add. Annotation: — As to (1) Refd. Clayton* 
Greene v. De Courville (1920), 36 T. L. R. 790. 

690. Add. Annotation : — Refd. Coldingham Parish 
Council V. Smith, [1918] 2 K. B. 90. 

591. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

605. Add. Annotation : — Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licens^ premises 
& deft, was released from aU obligations 
under the tenancy. The licence, however, 
waa not transferred, & deft. *8 name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from densdng such agency : 
— Held: where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; & as between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — MacFisiieries, Ltd. 

V. Harrison (1924), 93 L. J. K. B. 811; 
132 L. T. 22 ; 88 J. P. 154 ; 40 T. L. R. 709 ; 

69 Sol. .fo. 89. 

627. Add. Annotation : — Retd. Pennington v. Re- 
liance Motor Works. [1923] 1 K. B. 127. 


PART V. SECT. 3, SUB-SECT. 10.- 
A. (a) viii. 

st. Act 0/1889 — Ncceas'Uy for proof of 
mala fides of purchwter.f— Where au 
owuer of goodR. who hap placed them 
with a mercantile ageut, wiep au alleged 
pnrehaper thereof from the agent for 
wrongful con version, & deft, rellea 
on [the above Act] the actual payment 
of money by deft, to the agent will not 
destroy the fact of main fides, but the 
fact that the transaction is found not 
to have been an ordinary sale, i.e. a 
sale to one doKlroiiR of either using 
the goods or dipposiDg of them to 
advantage, can of itHelf have a bearing 
only on the quewtion of good faith, 
« proof of the dishonesty of the agent 
w not sufficient : it luuKt be shown that 
deft, acted in bad faith, & the evi- 
derice should be such as to prove to 
the hilt the main fideji of t.ho alleged 
sale, — A cme Steel Goods ('o. of 
Canada, Ltd. v Walsh (^onstruc- 
TiON Co., Ltd 119221 1 W. W, li. «89 ; 
03 I>. L. R. 529 ; 30 B. C. R. 539.— 
CAN, 


PART V SECT. 3, SUB-SECT. 11. 

6731. Agent- — AuthorUy to buy a 
discret ion — Secret limitations. ] — I f f 
person desiring to buy grain arras hii 
agent with contract forms for th< 
purpose & sends him out to have these 
forms executed by voriclors & witl 
autliority to sign them on his behal) 
subject to the verbal condition that 
the agent must stipulate that the 
ooutraotp are not to come Into effect 
until his piiocipal has approved of the 
samples, this Ls a holding out that the 
agent has authority to make the oon* 
tracts, & the principal is bound 
thereby though no such stipulation le 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such limitation of the 
agent’s authority.— R eed & Eeabt 

la. Manager of branch office — AtUhn^ 
riiy as such,“\ — When a oo. so conducts 
Its business that a person who sells & 
delivew goods to a branch office thereof 
on an order received from such office 
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la reasonably led to suppose that the 
branch has authority to tclve the order, 
the oo. will not be permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the gooils. — F aiui 
Products, Ltd. v. Macleod Flouring 
Mills, Ltd.. [1918J 3 W. W. R. 1085 ; 
14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 12.— A. 

sb. MeTnberof syndicate acting for syn* 
dicofe.]— PI tf. sought to recover from 
defts., members of a syudlcato formed 
for the purpose of exploring & testing 
certain mining properties, the price 
of goods supped upon the order of 
one of the defts., C., & upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a abdicate or was acting 
for others ; — Held : defts other than 
C, were not liable to pltf. — McLaugh- 
lin V. Gentles (1920), 46 O. L. R. 
477 ; 61 D. L. R. 383; 17 O. W. N. 
246.— CAN. 
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645a .] — ^Bbale v. Mouxs (1847), 10 Q. B. 

978 ; 6 Ry. & Can. Cas. 106 ; 16 L. J. Q. B. 
410 ; 11 Jur. 846 ; 116 B. R. 370. 

An^tation Refd. Newton v. Belohor (1818), 6 Ry. & Can. 

Cas. 38. 

646. Add. Citation : — sub nom, lie Wolverhamp- 
ton, Chester & Birkenhead Junction By. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annotation : — Apld. Re Direct Exeter, 
Plymouth & Devenport Ry, Co., Ex p. 
Roberts (1860), 2 H. & Tw. 392. 

666. After this case insert ** See^ also. Companies, 
Vol. IX., p. 53, Nos. 116 e/ seq. 

664. After this case insert ** See, also. Companies, 
Vol. IX.. pp. 44, 63, Nos. 61-63. 110.** 

666. Add. Annotation : — Mentd. Nichol v. Fearby, 
Nichol V. Robinson, [1923] 1 E. B. 480. 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the officers* 
mess of a brigade of which deft, was at thq, 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King’s Regula- 
tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary : 
— Held : the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft, neither gave nor 
authorised the orders, & pltf. did not give 
deft, credit, the action failed. — L ascelles v 
Ratubun (1919), 36 T. L. U, 347 ; 03 Sol. 
Jo. 410, C. A, 

710a. 8.P. Bonham v. Maycock (1928), 138 L. T. 
730 ; 44 T. L. R. 387 ; 72 Sol. Jo. 254. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

712. Add. Annotation : — Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation : — Consd. Butwick v. Grant, 
[1924] 2 K, B. 483. 

714a. .] — ^Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — ^B utwick 
V. Grant, [1924] 2 K. B. 483 ; 93 L. J. K. B. 
972 ; 131 L. T. 476, D. 0. 


718. Add. Annotation .-—-Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

738. Add. AnnotMion : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

740. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

744. Add. Annotations: — Apld. Bradford v. Price 
(1928), 02 Ij. j. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1920] A. C. 737. 

747. Add. Annotation -Generally, Mentd. Brad- 
ford V. Price (1923), 92 L. J. K. B. 871. 

747a. Authority to receive cash for goods — 

Notice to purchaser to draw cheques to seller’s 
order]. — Pltfs., who were coal factors, engaged 
W. to manage a branch br mess for them. 
W. was authorised to payment in 

cash for coal supplied by pltfs. to their 
customers. Pltfs. had noti/ied their cus- 
tomers, including defts., that all cheques 
must bo made payable to pltfs.* order, &; 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.* order. — Bradford & Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. R. 272. 

750. Add. Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

751. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

752. Add. Aymoiedions : — As /o (3) Refd. Robinson 
V. Marsh, [1921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 


PART V. SECT. 3, SUB-SECT. 12.— 

B. (c). 

so. Committee of unincorporaied 
asuociation — Employmeni hv.)r—T'J('ld: 
the oomniittoe were under no perHouol 
liability to the employee for his salary. 
— Graham v . Carpeni'KR (192ti), 28 
W. A. L. K. 06.— AUS. 


PART V. SECT. 8, SUB-SECT. 18.— A. 


•d. Agent — Holding out. ] — If a debtor 
gives money to another to pay to his. 
the debtor’s, creditor, but the third 
party falls to pay the same over, the 
debtor Is liable for the amount, unless 
the third party was the creditor’s 
oirent. The onws Is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were suffloient 
to establish agency ^ holding out or 
estoppel. — C arr v. Fry & McCune, 
[19241 4 D. L. li. T35.— CAN. 


v. Right to recHvt 

— ^An agent tor sale has no 
implied authority as such to receive 
a d^oslt. — P earson t>. Wiiaon (1917), 
Q. W. N. 49 ; 11 Q. J. P. 106.— AUS. 

-.1 — Pltf. made 
an offer to D., os agent for L., to pur- 
chase land of L. for $5,000, & with 
the offer paid $200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the trial Judge found that L. when 
approached by pltf. sent him to D. 


& told him to make an offer through 
D. ; that I), procured from pltf. a 
written offer to purchase at $5,000, 
paying part only In cash, & that offer 
was refused by L. ; that D. obtained 
from pltf. a second offer to pay all 
cash, & this L also refused : — Held : 
D. had authority to receive an offer, 
&, as the making of a deposit was a 

g nrt of that offer, D. was not going 
eyond his authority In receiving it. — 
Stlvrrsian V. Lkqree (1919), 45 
O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 

80 . Person obtaining possession of bill 
of lading — Intervention between shipper 
consignee.\ — Mere poHsesslon of a 
bill of lading in the hands of a person 
who has intervened between the 
original shipper & the consignee & Is 
In no way identified with the trans- 
action except by possession of the 
document, does not rfve him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
iSTRWART V. Richardson Sons & Co., 
Ltd., 119201 8 W. W, R. 134: 53 
D. L. R. 625 ; 30 Man. L. R. 481. — 
CAN. 


PART V. SECT. 3, BUB-SECT. 13.— B. 

746 I. Agent ..] — An agent authorised 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cheque on a bank, 
Sz, the amount of the chequo is paid 
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to the agent before his authority is 
revoked, that is a good payment to 
his principal. — Dklory v . Guyktt 
(1920), 47 O. L. R. 137 ; 52 D. L. R. 
506 ! 17 O. W. N. 474.— CAN. 

746 ii. .] — If one Is antlionsed 

to sell anyl/hlng for another, the 
prosujnptioii Is that he Is to sell for 
cash, unless there is something to show 
to the contrary. — W ai'son r. Cadjllao 
Motor Sales Oo.. Ltd., 11920] 3 
\V. W. R. 107.— CAN. 


sf. Authority to extileot debts — 

Cashing cheques received .] — clerk 
employed in the business of tUe 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
duo from grain dealers for freight 
charges, etc., & on presentation of 
bills of lading & payment of charges 
to hand out warehouse receipts, & 
deposit all money collected to the 
credit of the Receiver-General in a 
designatod bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been received in cash If so tendered : — 
Hcbl : to have no authority to cash 
any cheques paid to him or any 
ostensible authority Justifying any 
bank giving him the cash for any such 
cheque.— R. v. Hotal Bask of 
Canada, [19201 1 W. W R. 198; 
50 D. L. R. 293 ; 30 Man. L. R. 104.— 
CAN. 
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Add. AimhoUriion: — ^Re!d. Allen v. Boyal 
Bank of Canada (1925). 41 T. \m B. 626, 

768. Add, Annotation : — Retd. Bradford e. Price 
(1923). 92 L. J. K. B. 871. 

769. Add, Annotation : — Retd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773. Add, Annotation : — As to (1 ) Refd. Bradford 
V, Price (1923), 92 L. J. K. B. 871. 

778. Add, Annotation : — As to (2) Held. Bradford 
V, Price (1923), 92 L. J. K. B. 871. 

781. Add, Annotations : — Refd. Bradford v. Price 
(1923), 92 L, J. K, B, 871 ; Butwick v. Grant, 
[1924] 2 K, B. 483. 

786. Add, AnnotcUions : — Retd. Fettes v, Bobert- 
son (1921), 37 T. L. R. .581. Mentd. Spencer 
V. Hemmerde (1922), 128 L. T. 33. 

798. Add, Annotations : — Consd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hall, [1922] 2 K. B. 37. 


807. Add, Annotation : — ^Mentd* Lowther v* Ha^hds, 
[1927] 1 K. B. 393. 

809. Annotations: For *‘For full anus., ses hAlSD- 
LOUD & Tenant,*' road “For full anns., seo 
Sale of Land.” 

Add, Annotation : — As to (8) Refd. Chilling- 
worth V, Efjche (1923), 92 L. J. Oh. 461. 

810. Annotations : — ^For full anns., see S. 0. No. 
1192, post, 

822. Add. Annotation : — Generally 9 Mentd. Low- 
ther V. Hands, [1927] 1 K. B, 393. 

828. Add. Annotations — As to (1 ) Dlstd. Common- 
wealth Trust V, Akotey (1925), 94 L. J. P. 0. 
167. Refd. Bradford v. Moo (1923), 92 
L. J. K. B. 871. Gmerallyy Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

829. Add. AnnoUUion: — ^Refd. Lowther v, Harris 
(1926), 43 T. L. R. 24. 

,833. Add, Annotations : — Consd. Keen 1 ;. Hear, 
[1920] 2 Oh. 574, Apld. Lewcock v, Bromley 
(1920), 127 L. T. 110. 


PART V. SECT. 3, SUB-SECT. 16. 


804 i. AffcrU — Implied mdhoHty from 
Circumstances — Hnmand a'uihorised to 
purchase stock for -The fact that 

a huKband was authorised to act, & 
has as his wif#»*s affent Id the 

purchase of stock through brokern df>C8 
not In itself Justify the brokerp In 
asNurulng that he is her agent to direct 
a sale of it ; & even assuming that the 
rules of the stock exchange subject 
to wliich the order to ptirchase was 
placed confer on the husband authority 
to direct such sale, the brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the htisband unless they 
show that he had authority, cither 
express or implied, to receive 
the money. — A irman v, Burdick 
Brotherh, [1923] 4 D, L. R. 852 : 3 
W, W. R, 786 ; varying, (19231 1 
D. L. R. 1166 ; 31 B C. R. 478.— CAN. 

808 V. Break in market. )— 

In.<3tructlonK by an owner of wheat to 
his agent to ** sell *’ without more 
moans ** sell as soon as possible,” unless 
there is something in the circumstances 
or the custom of a particular trade 
known to both parties to give the words 
a different meaning. Where instruc- 
tions to soli, without stipulating any 
price, were given after the close of the 
market on May 3 :—Held : the agent 
WOP Justihod in soiling without further 
Instructions at the opening of the 
market on May 4,' though the marked 
had broken by reo-aon of the Grain 
Exchange having withdrawn option 
trading &, the possibility of the uovt. 
fixing the price. — Gearhart v Quaker 
Oats Co., (1919] 3 W, W. R. 888.— CAN. 


80« lia. — — .1— Deft. 

wired to S., a land agent ; ” Bed-rock, 
£13,260 net, €400 down, stock & 
furniture at valuation.” S. replied, 
” Your wire says £400 down ; suppose 
you mean £4,000, wire us giving 
anthurity to sell it we can gret your net 
price.” Deft, then wired, ** Four 
thousand down. Sell if you can get 
my net price ” S. replied, ” Have sold 
m accordance with your wire, freehold 
for £13,760, stock & furniture at 
valp«tioa, showing you £13,250 net, 
£4,000 to be paid down, balance to 
be arranged on mtge. by you. Pos- 
session os soon as license granted, not 
later thanAug. 20, £600 depos‘t paid ” : 
—-Held: S. had no authority to sell 
on the terms on widch he did sell. — 
pRiNoi^jj. McKay. 11922] N. Z. L. R. 




QkaBhart V. Quaker Oats Co. (1918), 
42 D. L. R. 791.— CAN. 

815 iilb. —— — — . 

A land agent, whom pltf. had Informed 
of his willingness to sell a property 
for £900, obtained an offer of £826 


&, tjclegraphed it to pltf., but through 
a mistake in transmission the message 
as delivered to pltf. mentioned £926 
as the amount of offer. Pltf. tele- 
graphed bis acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft, for £825. & let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution a month later be learned 
about the mistake in the telegram for 
the first time ^ refused to complete : — 
Held : the specific authority originally 

f lven to the agent did not authorise 
he sale of pltf. ’s property for less than 
£900, 8c no land agent as such is held 
out as having a general authority on 
behalf of his client to sell on any terms 
or at any price. — Short al v, 
Buchanan, [1920] N. Z. L. R. 103.— 
N.Z. 


V. .] — pltfa., an 

incorporated co., owning lots of land, 
appointed C. tlieir general manager to 
supervise the .sale of the Jots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any representation as to 
pltfs * properties other than those con- 
tained in their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots aocoidlng 
to pltfs.* price-list. Pltfs. employed 
G. to soil their lots. G., in Mar. 1914, 
telephoned to deft, from pltfs.* office 
& induced deft, to buy two of the lots, 
upon the express agreement that 
pltfs. would resell the lots not later 
than Aug. 1914, at a profit of 1100 on 
each lot ; G. informed deft, that he 
was anthorised by C. to make thia 
arrangement. O. woe present when 
Q. was telephoning, & heard what Q. 
said : C. told Q. that he should not 
have said that pltfs. would resell 
the lota ; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratiflOd the renre- 
sentatiem made in his name & ostensibly 
by his authority ; — Held : C., ae 
general manager, had ostensible autho- 
rity to make or ratify the collateral 
amement, 8l any secrot restriction of 
his authority would not affeot deft., 
who relied upon his being the general 
manager. — Canadian General Sb- 
0 URITIB 8 Co„ Ltd. V. Oeoroe (1918), 
42 O. L. R. 660 : 18 O, W. N- 366 : li 
O. W. N. 71 ; 43 D. L, R. 20.— CAN. 


817 ii. Implied authority.',, 

A broker who had purchased corn on 
margin for a customer ; — Held : Justi- 
fied in selling on the customer failing 
to forward margin money when a 
slump occurred in the market-price, 
a general condition of the broker 
transacting such business being that he 
reserved the right to close tranaactions 
without further notice when margins 
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were unsatisfactory. Which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a ** room trader ” & dealer on a 
larger scale in the broker’s ofilce. — 
Maloofv. Bickell. (19201 1 W. W. R. 
407 ; 60 D. L. R. 590 ; 17 O. W. N. 
294 ; 60 S. 0. R. 429.— CAN. 


817 lii. Authority to find pur- 

chaser . ] — On Jan. 20, 1920. deft, 

bandeo to hie brokers a letter in these 
terms ; ** ) authorise you to procure 

0 buyer of the above premises for 
Re. 45,000 8c on your sending same, 

1 shall pay you as remuneration at 
T per cent, on the purchase-money. 
The same will bo paid at the regis- 
tration of the conveyance, otben^se 
not ** The offer contained in the 
letter was accepted by pltf. & there- 
upon the fact of such aocoptamce was 
communicated on the same day to 
deft. : — Held : the offer contained In 
the letter amounted only to an offer 
to be put Into touch with intending 
buyers of the premises 8c it was in 
no sense an authority to the brokers 
to sell deft. *8 property or an offer on 
the part of the vendor to sell the 
premises to whoever might be brought 
In touch with the vendor by the 
brokers. — Pltina CIhandra Dutt v, 
INDRA ClHANDRA ROY (1921), 1. L. R. 
49 Oalo. 389.— IND. 


821 1. General authority — Sale 

in oum name.] — Held: position of 

f fltts, being that of brokers, in selling 
n their own name they acted beyond 
the scope of their authority. — Pater- 
son V. McCallum, (1921J N. Z. L. R. 
869.— N.Z. 

883xiiia. instructions to pro- 

cure purchaser at specified sum ,] — In 
negotiations for the sale of property 
a notification by a principal to his 
agent that he will accept a pur- 
onaser at a specified sum will not 
authorise the agent to conclude a 
contract. — Carney v. Fair (1920), 
64 I. L. T. 61.— IE. 

■k. Solicitor — AuthorUy to receive 
enders — Tenders to be sent either to oge^ 
or principal. 3 — Exors. gave instructions 
to solrs. to advertise for tenders for a 
property 8c they told the solrs. to 
.nsert in the advertisement a notice to 
the effect that tenders aiiaht be sent 
either to the solrs. or to either of the 
exors : this latter the solrs. did not do. 
A tender was received by the solrs. 8t 
forwarded by them to the exors Sc they 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his oo-exor. or the solrs. about It. 
The solrs., having beard no more from 
the exors. entered into a contract to 
eell the property to the person who 
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834. Add. Annotaii^m to (1) Oonsd. Keen v. 
Mear, [IWOJ 2 C!h. 674. 

884a. — ^ — A general authority to an 

agent to find a purchaaer of a houee does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign. — Lbwoock v. Bbomlby (1920), 127 
L. T. 110 ; 37 T, L. R. 48 ; 05 Sol. Jo. 75. 

S84be ,] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e,g. as to title with which it is no 
part of an estate agent’s duty to deal. — Keen 
r. Mear, [1920] 2 Oh. 674 ; 89 L. J. Oh. 513 ; 
124 L. T. 19. 

886. Add, Annoiaiiona : — Consd. Keen v, Mear 
[1920] 2 Oh. 674. Dlstd. Lewcock v, Bromley 
(1920), 127 L. T. ri6. 

886a. .] — Keen v, Mear, No. 834b, anie, 

836b. Authority alleged to be limited to 

state price.] — Action for specific performance 
of a contract alleged to have l^en entered 
into by letters between pJtfs. A; H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft, for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. Tiie premises had been ofiered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be wiUiug to sell the freehold at £550. 
On Jan. 27, pltfs. offered £400. On the 
28th 11. & R. submitted that otter to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their clients would not accept £400, & that 


** we are now authorised to close with you If 
you will Increase your offer to £460.” Pltfs., 
on Feb. 14, wrote to B* & H. referring to 
the letter of Feb. 10, Sl stating ” we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due couTpse.” On 
Feb. 17, H* ds R. wrote informing the first 
deft, that, as instructed by her husband, they 
had offcr^ the property to pltfs. for £450, 
that pltfs. had agreed to buy. The second 
deft, was prepared to purchase the property 
from the mtgees. at a price more than £460 ; — 
Held : the agents had authoritj^r to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it. — Aia.BN 
& Oo,, Ltd. v, Whiteman (1920), 89 L. J. Ch. 
534 ; 123 L. T. 773 ; 64 Sol To. 727. 

837. Add, Annotation : — Banque Beige Pour 
L’Etranger v, HambrouCk (1920), 37 T. L. R. 
70. 

845a. Authority to discount bill.] — If an 

agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refimd if the bill be afterwards dis- 
honoured by the acceptor. — Penn v, Har- 
rison (1791), 4 Term Rep. 177 ; 100 B. R. 
959. 

Annotations: — ^Refd. Fydoll v, Clark (1796), 1 Bsp. 447; 
Lyon V, MeilH (]804>, 1 Smith, K. B. 478 : Re Aoraman, 
Ex p. Bu<4ho)] (1844). 3 Mout. D. & Do G. 615 ; Hoyal 
Albert Hall (>)rpQ. v, Witichelsea (1891). 7 T. L. R. 362. 

850* Add, Annotation : — Refd. Collins v* Hopkins, 
[1923] 2 K. B. 017. 

860. Add, Amioiation : — ^Refd. Collins v, Hopkins, 
[19231 2 K. B. 017. 

872. Add. CUcdions : — affd,<, [1018] A. 0. 620 ; 87 
L. J. K. B. 1168 ; 119 L. T. 446 ; 34 T. L. R. 
618 ; 62 Sol. Jo. 605, H. L. 

Add, Annotations : — Mentd. Calmenson v. 
Merchants’ Warehousing Co, (1920), 125 
L. T. 129 ; Dey v. Mayo, [1020] 2 K. B. 346 ; 
Everett v, Griffiths, [1921] 1 A. 0. 631. 
Hearn v. Southern By. (1925), 41 T. L. R. 
306. 

883a. Salesman — Authority to cancel sale.] — 

Leckbnby V, WoLMAN, No. 308a. ante, 

897. For ” For full anns., see Estoppel,” read 
” For full anns., see Deeds, Vol. XVII., 
p. 216, No. 286.” 


Part VI.— Delegation. 

906. Add. Annotations : — Apld. Tam v, Scanlan, T. L. R. 53. Refd. Prager v, Blatspiel, Stamp 

Neilsen, Andersen v, Collins, MuJer (London) & Heacock, [1924] 1 K. B. 666. 

t?. Lethem, Muller v. 1. R. Comrs. (1927), 44 922 . Add, Annotationa Tam v. Scanlan, 


made the first tender : — Held : the 
aolrs. bad no authority to fflve notice 
to the person maklngr the first offer 
that his tender was s^cepted. — D eans 
», ObA (1922), 63 D. L. R. 720.— CAN. 

PART V. SECT. 8, SUB-SECT. 16. 

a. Transpose lines 6 6c 6 of this 
paragraph. 

PAM V. SECT. 3, SUB-SECT. 17. 

•I, AgerU forbidding purchaaer to use 
n^achinery only partly paid for^AtUhO' 
4^y oa where a letter, sent to 

a buyer of a farm machine under a 
oondlt tonal sale contract before be* 
Is 41 default, forbidding him, under a 
threat of seriour eonsequenoes, to use 
the machine, la written by an agent 


of the seller, with authority to sell & 
collect the purchase-money & make 
settlements therefor, as an assertion 
of a light which is to continue until 
the buyer makes a settlement. It will 
be held to be written wltliln the ap- 
parent scope of «uoh agent's authority. 
— Robert Bei«l Engine & Thresher 
C o. a. Farquearson. [19181 1 W. W. R. 
924: llSask. L.R.81 ; 39 D. L. B. 626. 
—CAN. 

PART VI. SECT. 1. 

606 IH. Mother managing 

dauf/Mer*a properfy.)— Where a person 
employs another relying upon his 
peculiar aptitude tor the work entrusted 
to him, it Is not competent for that 
parson to delegate the trust to another. 
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Where the authority which a mother 
had to manage her daughtoi 's property 
Involved a certain trust or oisoretion 
for the exercise of which she was 
selected : — Held : she could not dele- 
gate that trust Sc appoint her husband 
to perform the dutfes of her agency. — 
Robinson v. Long. [1923] 3 D. L. K. 
918.— CAN. 

906 iv. Manager of property .] — 

A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leanerl, & 
who did not negotiate or consider the 
lease or know oilt until after its execu- 
tion. — BONNBRJI l>. SITANATH DAS 
(1921), 49 L. R. Ind. App. 46 ; 1, h, R. 
49 Calc. 328.— IND. 
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, Andersen v. CoJIfns, BfuIIer 

t?. Liethem, MtiJIer v* I. K. Comrs. (1927)^ 44 
T. L. K, 53. Retd. Prater v. Blutspiel, Stamp 
& Hoacock, fl924] i K. B. 

926. Add. Annoiations : — Held. Prager t?. Blatsple), 
Stamp & Heacock, [1924] 1 K. B. 566; Tarn 
V. Sc^anJan, Neilsen, Andersen v. Coilins, 
]VJ idler (lx>Ddon) i». Lethem, Muller v* I. R* 
Comrs. (1927), 44 T. L. R. 63. 

941. Add, Annoiaiiemfi: — As <o (1) Retd. Prager v, 
Blatspiei, Stamp & Heacock, [1924] 1 K. B. 
566. Generally, Mentd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 

942. Add, Annotation : — Refd. Prager v, Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 

944. Add, Annotaiions: — Refd. Prager v, Blatspiel, 


Stamp V, Heacock, [1024] J K. B. 666; 7Vtnj 
V. Scanlan, Neihen, Andersen v, Coia,,^ 
MuIJcr (London) v. Let hem, MuJier v. I. 
Comi*s. (1927), 44 T. L. R* 53. 

956. Annoiaiion : — Generally, Refd, 

(London) v, Letbem, Same v, I. B. Conus., 
[1927] 1 K. B. 780. 

966. Add. Anfwtation : — Consd, Howard Houidcr 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

975. Add. Annoialion Consd. Belvedere Pish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

981a. Failure to give proper Instructions to 

sub-agent J — Seller v. Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII.— Ratification. 


987. Add. Annoiaiion : — Consd. JBe Becket, Purnell 
V. Paine, [1918] 2 Ch. 72. 

989a. .] — Resps.' manager, without 

their authority & fraudulently, obtained 
from their bankers, in excliange for cheques 
dra^ by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
not negotiable.’* These drafts the manager 
paid to an account wliich he had with applts., 
<& they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts : — Held : the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary. — 
Union Bank op Australia v. McClintock, 
[1922] 1 A. C. 240 ; 91 L. J. P. C. 108 ; 126 
L. T. .588, P. C. 

Annoitiiixm : — ^Befd. Australian Bank of Commorce v. Perol, 
[192C] A. C. 737. 

Compare No. 338a, ante. 

995. Add. Annotation : — Refd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

998. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 580, 

1002. Add, Annoiations : — Mentd. McMillan v. 
Canadian Northern Ry., [1923] A. 0. 120; 


Walpole V. Canadian Northern Ry., [1923] 
A. C. 113. 

1005. Add. Annotation : — Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009. Add, Any^otalions : — Refd. Drughorn v- 
Rederiaktiebolaget Trans- Atlantic, [1919] 
A. C. 203; The .Toannis Vatis (1921), 91 
L. J. P. 182 ; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank. [1924] 1 K, B. 
775 ; Robinson v. Midland Bank (1926), 41 
T. L. R. 402. 

1022. Add. Annotation : — Consd. Reynolds v, 
Atherton (1921), 125 L. T. 090. 

1026. Add, Annotation : — Refd. Reynolds v, Ather- 
ton (1921), 125 L. T. 690. 

1027. Add, A^woiation : — Refd. Re Bebington’s 
Tenancy, Bebiugton v. Wildman, [1921] 1 
Ch. 559. 

1028. Add, Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

1029. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 669. 

1033. Add. Annotation : — Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 

1033a. After Issue of notice to abate — Before 

Institution of proceedings.] — By a bye-law 
of the city council of W., which was the 


PART VI. SECT. 3, SUB-SECT. 1. 


943 iii. 


*.] — If an a^rent fc 


pale of grain to whom the goods ai 
couHjgued or delivered, consigUH th 
same to a sub-agent for sale, & th 
bill of lading & such other documents I 
oircum 'Stances as there are suppor 
the Inference of the agent’s right t 
deal with the goods, then in the ahsenc 
of anything showing a contrary In ten 
tlon the siib-agent has only to accoiin 
in respect of the proceeds to the flirs 
agent & not to the original principal 
— HIXCHCLIFFK V. BaIKD & BO'CTERELI 
[19201 3 W. W. IL 169 ; 63 D. L. R 
451 ; 30 Man. L. H. 620. — CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 

964 V, Contract v^h auh- 

agent approved by principal. J — Where a 
CO. had engaged an agent to sell its 
abares, bad intended him to employ 
sub-agente. Sc had approved of the 
contract made by the agent on its 


behalf with a sub-agent : — Held : the 
CO. was liable to the sub-agent for 
coraniissioD due under his contract. — 
Bergman v. Canadian Farm Imp. Co., 
1 JD. L. R. 350.— -CAN, 


PART VII. SECT. 8. 

1006 V a. .] — A contract 

made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified.— Reimer v. Roben. 
[1918] 1 W. W. R. 425.— CAN. 

1006 V b. — A person does 

not become a principal by any act of 
so-oaJled ratification, unless at the time 
of the contract tfap so-called agent was 
not acting for himself but was Inti^ndlng 
to bind an ascertainable priuclpaf; 
even if It is intended that some un- 
named principal shall benefit. If the 
so-called agent purports to be acting 
for himself & not for another, the 
rule applies. — ^M cCatxum v. Cohoh 
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(1918), 44 O. L. R. 497 ; 46 D. L. R. 
733 ; 15 0. W. N. 202.— CAN. 

1006 V 0. .]— Pltf. & P. 

were customers of dofts.* bank & P. 
was, unknown to pltf., largely Indebted 
to the bank. K., a branch manager, 
drew up a promissory note for 62.500 
which was signed by F. & made pay- 
able to the order of pltf. on demand. 
Pltf. was Induced to advance the 
12,500 before the undertaking by K., 
written on the note, “ this note will 
be paid when demanded,” but K. did 
not sign this statement as branch 
manager. The bank received the 
money by pltf.’s cheque payable to 
order of F. & Indorsed by him, which 
sum was then used to liouidute F 
debt to the bank. Pltf. claimed that 
deft, bank had ratified the acts of K. 
& were liable : — Held : It was not the 
intention of K. as shown by the evi- 
dence to act as agent of defts. In the 
transactions.— Bbasbeth v. Royal 
Bans of Canada (1922), 67 D L. R. 
740.— CAN. 
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sanitarv authority of W., it was provided 
that whenever the council was in vacation 
the mayor &; the chainnen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that ^ such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1017, & Oct. 18, 
1917 — ^the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle ol Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council &: 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises imder Public Health London 
Act, 1891 (c. 70), s. 8. As the nuisance was 
not abated, the matter was reported by tne 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct 0, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 


the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & w^as granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was m^e 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1): — Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacatioL mder the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917. — R. v. 
Chapman, Ex p. Arlidoe, [1918] 2 K. B. 
298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. G. R. 525, D. 0. 

Antwtation : — ^Refd. Bowyor, Philpott & Payne v. Mather, 
[1919] 1 K. B. 419. 

1040. Add» Annotations : — ^Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tara v. Scanlan, Neilson, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R, 
CGmi*3. ^927), 44 T. L. R. 63. 

1079. Add. Annotation : — As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v, Wildman, 
[1921] 1 Ch. 559. 

1080. Add. Annotaiion : — ^Mentd. • Re Witham, 
Chadburn v. Winfield, [1922] 2 Ch. 413. 

1098. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


PART VII. SECT- 5. 

1037 tril. .] — In order that a 

person may be deemed to liave ratified 
an act done without his authority. It is 
necessary that at the time of the 
ratification he should have full know- 
ledge of all the material oiroumstances 
in which the act was done, unless be 
intends to ratify the act & take the 
risk whatever the otrcumstonces may 
have been. — WHBKLERtJ. Hiset (1918). 
42 O. L. R. 054 ; 14 O. W. N. 160 ; 43 
D. L. R. 92.— CAN. 

1037 vUi. .] — The agent of defts, 

hired pltfs., but exceeded his authority 
in regard to the terms of hire : — tJeld : 
defts. were not estopped by acc^tiug 
pltfs.* services, from disputing pltfs,* 
claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention. — Rov v. St. John 
Lumber Co., Fisher v. St. John 
Lumber Co. (1919)* 46 N. B, R. 120. — 
CAN. 

1037 ix. .] — The burden of prov- 
ing ratification rests on tho person 
oiling it, who must prove full 
knowledge of the facts. — Thompson 
$j. Lynne, (1921 J 2 W. W. R. 635; 
66 D. L. R. 729 • 14 Soak. L. R. 282.— 
CAN. 

PART VH. SECT, 6, SUB-SECT. 1. 

1044 vU. .] — In considering 

whether a person is bound by the aots 
of an ostensible agent which are alleged 

3.B 


to have been ratified, the d^tinction 
is to be observed between a ratifica- 
tion to bo implied from conduct 
showing an intention to ratify & an 
estoppel to deny ratification, the case, 
that is. whore, without a oonscious 
intention to ratify, the so-called 
principal is estopped from denying 
that his conduct must be treated as a 
ratification. — MoKat v. Tudhope 
Anderson Co., Ltd., [1918] 3 W. W. R. 
994 : 44 D. L. R. 100 ; 14 Alta. L. R. 
131.— CAN. 

1044 viiL .) — Ratification by a 

principal of the aots of an alleged agent 
must be evidenced either by clear 
adoptive acts or by aoquieeoenco 
equivalent thereto. Sc the act or acts 
of adoption or acquiescence must be 
accompanied by fiul knowledge of all 
the essential facts. — ^Thompson e. 
Lynne, [1921] 2 W. W. R. 635 ; 66 
D. L. R, 729 ; 14 Sask. L. R. 282.— CAN. 

1044 ix. .] — If an agent executes 

on behalf of a former priuoJpal a con- 
tract for the sale ol land,' although his 
authority to execute such contracts 
has terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract Sc 
carry out its terms ; & thh* is uot 
shown where there does uot appear 
to have been any holding out ol such 
agent by the principal either to the 
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purchaser directly or by clrcum- 
stanoes of publicity whloh reached him 
& upon which he aoted. — Z erebesky 
V. PowBLi, [1921] 3 W. W. R. 528.— 

CAN. 

1044 X. .] — ^Abbott v. McDou- 

GALL & Cowans (Man,), [1928] 1 
D. L. R. 295 : [1927] 3 W. W. K. 816.— 

CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 

1088 i. Purchase — Acceptance of 
goods bought,] — Where an agent, autho- 
rised to buy goods of a certain kipd, 
buys goods of a different kind, if the 
principal for whom they are bought, 
though repudiating the contraot & 
returning most of the goods, keeps 
part of them, he thereby does an act 
in relation to the goods which is 
inconsistent with the ownership of the 
seller. Sc so accepts them, & Id so doing 
ratifies the purchase. — Bontkx Im- 
porting Co. V. Panar (1922), 63 
D. L. R. 200 ; [1922] 1 W. W. R. 128. 
—CAN. 

1100 Iv. —— — ■ Paid by cheque 
of unauthorised agent.] — S. took part in 
the negotiationb for tho sale of on engine 
by applt. to resp., but was notapplt.’s 
agent either to effect the sale or to 
collect the purohaso-moncy. After 
the sale resp. paid the money to S., 
thinking that he was applt. *8 agent. 
Sc a few da^'s later S. told applt. that 
ho had received the money hut could 



Gttns ^xratiSH 

1102. AM. AmwtaUoru : — Oonsd. Be Baokraptcy 
Notice, ri024] 2 Ch. 76. Refd. Bdwards v. 
Motor Union Insoe., [1022] 2 E. B. 240. 
Mentd. Huddersfield Worsteds v. Todd 
(1925), 42 T. L. B. 62. 

li()4<a. .] — goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable i:.ime, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as ho has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this pm*pose. — Hodgson v, Davies (1810), 2 
Camp. 530 ; 170 E. B. 1241, N. P. 

AnnotaUcns : — ^Bsfd* Maxwell v. Deure (18.54), 23 L. T. O. S. 

1 ; Humfrey v. Dale (1857), 7 E. & IJ. 266. Henid. 
Trueman v, Loder (1840), 11 Ad. & El, 689 ; Scott v, 
Barclays Bank, [1923] 2 K. B. 1, 

1105. Add, Annotation : — ^Refd. The Yuri Maru, 
The Woron, [1927] A. 0. 906. 


Digest Supplement. 

1109. Adde AnnotatUm As fo"(2) Reid* Koenlgs- 
blatt' 17 . Sweet, [1923] 2 Oh. 314. ^ 

1128. Add, Annotation : — Refd. Koenigsblai>t v. 

Sweet, [1923J 2 Oh. 8U.' , 

1129. Add, Annotation: — Refd. Robinson Vi Mid- 
land Bank (1925), 41 T, L. B. 402. 

1187. Add, Annotation : — Oenerall^, Mentd. Hart- 
ley V. Hymans, [1920] 3 K. B. 476. 

1188. Add, Annotation : — As to (2) Refd. Com- 
mercial & Estates Oo. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 

1168., Add. Anwo/idion Refd. Koenigsblatt v* 
Sweet, [1928] 2 Oh. 814. 

1100. Add. Annoffldions .'—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 
Generally f Mentd. Sutters v, Briggs, [1922] 1 
A. 0. 1. 

1168. Add. Annotation : — Mentd. Goldrei, Foucard 
V, Sinclair & the Russian Chamber of Com- 
merce in London (1917), 87 L. J« K, B. 
261. 


Part VIII. — Relations between Principal and Agent. 


1175, Add, Annotation : — Refd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240. 

1170. Add. AnnoicUiona : — ^Refd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240; Maskell v, 
HiU, [1921] 8 K. B 167, Mentd. Rawlings 
V, General Trading Co., [1921] 1 E. B. 635. 

1186. Add, A.nnotati<m : — GenercUly^ Mentd. Brad- 
ford V. Price (1923), 92 L, J. K. B. 871. 

1198. Add, Annotation : — Refd. Re City Equitable 
Fire Insce,, [1926] Ch. 407. 

1206. Add. Annotations : — Ck>nsd. Gould v. S. E. 
& C. By., [1920J 2 K. B. 186. Apld. Finn v, 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(1926), 136 L. T. 316. Refd. WelgaU v. Run- 
ciman (1916), 86 L. J. K, B. 1187 ; Weiss, 


BiheUer & Brooks v. Farmer, [1923] 1 E. B. 
226. Mentd. Manbre Saccharine Co. v. Com 
Products Co., [1919] 1 E. B. 198 ; Johnson 
V, Taylor, [1920] A. 0. 144 ; Wilson, Holgate 
V, Belgian Grain & Produce Co., [1920] *2 
E. B. 1 ; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 8 E. B. 443; Sassoon v. 
International Banking Corpn., [1927] A. 0. 
711. 

1208. Add. Citation 13 Asp. M. L. C. 463. 

1208a. .] — Vale (J.) & Co. v. Van 

Oppbn & Co,, Ltd. (1921 ), 37 T. L. R. 367. 

1211. Add. Annotations : — Apld. Weigall v. Bunci- 
man (1.916), 13 A^. M. L. 0. 463. Refd. 
Finn v, Shelton iron, Steel & Coal Co. 
(1921), 131 L. T. 213. Identd. Spencer v. Ash- 
worth, Partington (1926), 94 L. J. E. B. 447. 


not pay it over then, & ollered to pay 
interest on it, to which applt furreed. 
After several applications from applt. 
S. banded him a cheque for the balance 
shown to be due In an accompanying 
statement. In which S. debited himself 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
& paid it into his account, but it was 
dishonoured & he then sued resp. for 
the purphase-money : — ffeld : applt. *s 
aroeptanoe of tbe cheque was a clear 
adoptive act evidencing his ratification 
of S.*8 unauthorised act in receiving 
the money. — M cEwan v. Johnstone, 
119181 N. Z. U TX, 49.— NJE. 


gm, Demand for payment over 

of depoaH .) — Where an agent had no 
authority to sell on the terms on which 
he did sell : — Reid : a letter of the 
principal, demanding payment of the 
money received by the agent ae a 
depoEut, did not ratify the action of 
the agent in selling.— Prinoee v. 
M*Kjly. [19221 N. Z. L. tl. 818.— N.Z. 


110418 a. 


-.1— Where 


pitaiolpal, knowing the fnll clrdum< 
stanree of the signing of an agree* 
ment for sale Sc purchase of land by an 
lurent on his behalf, does not notify 
^6 purchaser of bis repudiation for 
nearly three years he is estopped by 
his acts Sc conduct from obi^ing to 
the agreement.— Wbbt v. Dti.i«tcAN, 
[1921] N. Z. b. B. 617— N.Z. 


PART Vll. SBOT. e, SUB-SECT. 8. 

1127 J, On person oReoing ratifica- 
tion ,] — The burden of proving ratifica- 
tion rests on the person alleging It, 
who tauot prove full knowledge of the 
faote.-^HOMpsjoN V. Lynne, [1921: 
2 W. W. B. 634 1 56 D. L. B. T2P i 
U Sask. L R. 282. — CAN. 


PART VII, SECT. 7, SUB-SECT. 1. 

1132 iii. .1 — ^An act done by a 

K ereon on behalf of another person. 

ut without that other person’s autho- 
fity or knowledge. ^ & subsequently 
ratified by that other creates the 
relationship of principal & agent 
between the parti^ in respect ofthat 
a^. — G reat West Farms. Ltd, v, 
Hansbrrgkr, (19241 1 D. L. R. 185.— 
CAN. 


PART VII. SECT. 7, SUBJECT. 2. 

sn. Trading goods — Jgent’for 8aU,h^ 
If an agent for sale of goods tmdei 
thm for other goods St tbe prlncl 
pal ratifies the transaction, the goodi 
received in exchange become thi 
pn^ipai’s property. — R ex Qrooeri 
e. Hioos & Keen, [19261 3 D. L. E 
665; [m5] 2 W. W. R. 402; 11 
'n L. R. 492,— can. 


PARTVIll.SBGT. 2,SUB4UECT.l.— A. 

llSiv. — — Goode not in 

aoew'danoe %pUh order.}— Defte. gave to 
pltf. a written order to ship ttmm 


England on account of defts. one 
thousand two -gallon St two hundred 
& fifty three-gallon stoneware jars, 
Pltf. ordered Jars from a manu- 
facturer In England to be shipped in 
performance of this order. Two lots 
were shipped St delivered to defts. who 
paid for them. Delivery of the last 
lot, which comprised thirty -nine three- 

f alloD St three himdred & forty -two 
wo-gallon jars, was refused by defts 
on the ground tliat there were twenty- 
three more of the three-gallon jars 
St twenty -five less of the two -gallon 
jars than bad been ordered. & also that 
the mouths of a large number of the 
jars were not of the specified slse 
Refd ; pltf. was under a duty to 

S urohase goods for defts, of the 
eaoilptiou ordered, St his failure to do 
so amounted to a breach of duty. — 
Bulters V. Roopb* [1922] N. Z. L, R. 
549.— N.Z. 

1188 U. — — — .1 — ^Wheat held 
by defts. for pltfs. was on pltfs/ order 
shipped by defts. from M. to A. 
Pitfs. telegr^bed tnstruoting defts 
to «el] at once. Defts. wrote sayliig 
that until the cats arrived at A. they 
were unable to sell. They at once, 
however, tried to •«!] St after ten days 
did so : — Reid : they were ju^tlfled 
in selling at tbe price then obtainable 
St. without receiving further instruc- 
tions.-— Jackson Ve. Sabkatohxwan 

00*OFERATrra BLEVATCat OO., 

[1819] 8 W. W. R. 672.— 0AM. 




^ Extent of liability.] — Pltf. employed 
deft., a chartered accountant, to Investigate 
tl|o affairs of a co. in which he was interested* 
In a letter of instructions to Heft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft, handed the letter 
to his partner, who negligently left, it at the 
co.’s office* The manager found it, read it, 
& communicated its contents to the - two 
persons defamed, each of whom sued pltf. 
for libel obtained judgment against hkn 
for damages & costs. Pltf. then sought to 
TOcover from deft, the amount which h^e had 
paid for damages & costs in the Uhel actions 
as damages for breach of an implied duty to 
keep secret the letter of Instructions : — 
Held : pltf.'s liability for damages in the 
libel actions did not result from deft.*s 
breach of duty, & deft, was liable for 
nominal damages only. — W eld -Blundell a. 
Stephens, [1920] A. O. 956 ; 89 L. J. K. B. 
706 ; 128 L. T. 693 ; 86 T. L. B* 640 ; 64 
Sol. Jo. 629. H. L* 

Annotationa; — Consd. Re Polemls & Fumeas Withy, [1921] 
H K. B. 560 ; A. & B. Taxla v. Secretai'y of State for Air, 
|]022) 2 E. B. 328 ; Harnett o. Boud, 11024] 2 E. B. dlY. 
Befd. Proops V, Ohaptlii (1020), 37 T. L. H. 112 ; EUliott 
Steam Tug Do. v. Shipping Ck)ntroller, [1922] 1 E. B. 
127 : The Ban Onofre, (19^) P. 243 ; Adelaide S.6. Co. 
V, R., [1923] 1 E. B. 50 ; Tournier v. National Fro^incitd 
Sc Union Bank of England, U924] 1 E. B. 461 : Ham^ 
brook V. Stokes, [1925] I E. B 141 ; Britannia Hygienic 
Laundry Oo. t». Thorn yoroft (1920), 13.5 L. T. 83 : Slngie* 
ton Abbey (Ownors) v, Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 

1248b. .1 — ^Accountants, employed to 

prepare balance-sheets from the books of a 
firm, stated the amount of cash at the 


Vot L—AgmeTf dates 1348a*-1288a. 

bank ” as it appeared in the books, without 
examining the bank pa88*book» or obtaining 
any statement La reference thereto from the 
bank, or informing the ftrm that they had 
not done so* The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book : — Held : (1) the accountants were 

negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book. — Pox & Son v. Morrtsh, Grant & 
Co. (1918), 35 T. L. B. 126 ; 63 Sol. Jo. 193. 

1250. Add. AnnotcUion : — Ap|d. Re City Bquitablo 
Fire Insce, [1925] Ch. 407. 

1251. Add. Annotation : — A|ld. li«^ C]!ity Equitable 
Fire Insce. (1924), 40 TTh. R. 853. 

After this case add See^ generally. Com- 
panies, Vol. IX.., pp. 653 et seq'^ 

1263a. .] — Agents employed to sell land are 

generally employed to obtain the best pur- 
chase price reasonably obtainable* Ineir 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty unUI 6nal contracts of sale & pur- 
chase have been signed & exchanged, — 
Keppel V. Wheeler, [1927] 1 K. B. 577 ; 96 
L. J. K. B. 433 ; 136 L. T. 203, C. A. 


PART VUI. SECT. 2, SUB-SECT. 2.— 

A. (a). 

1214 Iv, Neoligeni misrepre* 

aent€Uion .\ — An agent who ip breach 
of his duty to his priuoipal induces 
him by negligent misrepresentation to 
enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a cose the principal may 
recover either in tort or in ountract, 
A it is no answer to his claim that he 
is also entitled to recover from the 
other party to the con tract induced 
by his agent. — Young v. TaasKLu 
(19181 N. Z. L R. 924.— N.Z, 

1214 V. .J — The duty of a paid 

agent to his principal is to exercise 
oare, skill, 8c honesty, 8c if he takes on 
himself to convey information which 
he oonaidcra it material that his 
prinolpal should know, 8c which he 
recommends & Intends his principal 
to adopt, it. is his duty to use reason- 
able oare 8c skill In ensure the 
accuracy of that infarmation. — Brown 
e. Thobnbb, [1920] N. Z. L. R. 306.— 
N.Z. 

PART Vlll. SECT. 8, SUB-SECT. 2.— 

B. (b). 

1246 Iv, — .] — A law-agent, 

to whom a client entrusted money for 
Inveatniont on heritable security to 
yield 6 per cent., Invested SI, 000 of the 
amount Ln 1^3 on a heritable bond 
which bore to be secured over tenement 
property, 8c 2200 on a postponed bond 
over other subjects. These properties 
both belonged to another oUent of the 
agent's firm, who, in 1005. died 
Insolvent. Sc heavUy indebted to thf' 
Arm. He had granted an ex fade 
absolute disposition of the tenement 
property in favour of the Ann prior 
in oate to the bond for 21,000, which 
loan was accordingly not validly 
secured : A the postimned bond for 
£200 was worthless, as the prior bond 
exhausted the value of the security 
aubjeots. None of these, facts were 


oommunioated to the lender : — Held : 
while the agents were not guilty of 
negligence in investing the money os 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
5 per oeut. investment, they were guilty 
of negligence npon the death of the 
borrower in 1905, in respect that, a 
ooudict of interest having then arisen 
between them & the lender in connec- 
tion with the *51.000 bond, they failed 
to Inform their client of the position, 
failed to realise her investments. Sc 
failed, to advise her to seek independent 
legal advioe. — Wbrnram r. m'Lban, 
Baird Sc Neilson, 11925] S. O. 407. — 
SCOT. 

so. Cusiome broker.] — WoranxY Tool 
Sc Motor Car Co. v. Jackson Potts 
Sc Co. (1915), 7 O. W. N. 617; 8 
O. W. N. 311 ; 33 O. L. R. 96, 587.— 

GAN. 

1260 i. Factor.} — Where advanoes 
are made by a factor on the security of 
a world commodity, such as grain, 
consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
prinolpal also, against loss. There is 
implied in every suoh transaction a 
right on the part of the factor to 
realiKe on his security whenever the 
exigency of the case demands it. — 
United Grain Growers, Ltd. v. 
Mabet, [1925] 1 O. L. R. 301 ; [1925] 
1 W. W. R. 19.— CAN. 

1262 ii. Extent of dtiHss.}— 

If a local agent is entrusted by an 
absent owner with looking after 8c 
renting a furnished house, then, 
although be is not 4m Insurer of the 
safety of the property, he must use 
reasouabie oare Sc diligeuoe tn Its 
proteotlon & preservation, & If he fails 
to do so he will be liable for the 
resulting loss, if furniture disappears 
or is damaged beyond reasonable 
wear Sc tear, he Is pHmd fade liable to 
aoootmt lor it. Evidence suAlcient 
to exouse htin from liability would In 
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some Instances be quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of. the furniture, the 
ch racter of the tenants & the con- 
stituents of the tenant's family, the 
value Sc nature of the missing artiolee, 
etc. 

When the owner claims damages 
against the agent for lo*at nr damaged 
articles the question of iiablllty may 
be directly involved in regard to each 
article. Sc that Uabllity is a question 
for the judge. Sc in such case the value 
of any article or the damage done to 
It can be most conveniently deter- 
mined by tho judge when deciding 
the question of Liahillty, rather than by 
a referee. — C arlilb e. Norfhern 
Truate Oo„ [19241 2 W. W. R. 961.— 
CAN. 

1262 ill. .1 — A house agent, 

employed to look aiter tho renting 
of a furnished house, must keep a 
proper inventory of the fm'Ulture 8c 
cheek it over carefully with each 
incoming 8c outgoing tenant, 8c he 
must exercise care in seeing tfa^at 
tenants to whom ho rents tho house 
are tho iiroper sort of persons to occupy 
it ; but, in the absence of a specim 
contract, the a^nt Is not a guarantor 
of tho rent, or bound to pay the taxes, 
or to notify the .owner so as to prevent 
a sale of the house for non-payment 
thereof. — H yland v, CosTER'roN 
(B. C.), [19271 1 D. L. R. 1166 ; [1927] 
1 W. W. R. 840.— CAN. 

1264 ii. — Acting for vendor dt 
purdtCLHer — Payment of rente to vendor 
after notice of claim by purchaser .] — 
Where an agent who acted tor both 
parties in oomiootion with a sale of 
inmiovabie property on the terms of 
** cash against transfer.'* received the 
rents Sc. after notice that they were 
oiHlzned by the purchaser, paid them 
over to the seller os having, in his 
opinion, tho better title thereto 
HM : no was personally liable to the , 



Cases 1265—1396. English and Empire Digest Supplement. 


1265, Add, Annotation : — Refd. Re City 'Equitable 
Fire Insce., [1926] Oh. 407. 

1267. Add., Annofatwns : — Ref d.. Bahbu ry v. Bank 
of Montreal, [1918) A. C, 626; Everett v, 
Griffiths, [1920] 3 K. B. 163. 

1269. Add. Amfotatioffs : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C, 626 ; Goldman v. 
Hill, [1919] 1 K. B. 443; The Empress 
(1922), 92 L. J. P. 42 ; I^tt v. Patrick, 
[1924] 1 K. B. 488. Mentd. Ellis’ Trustee 
V. Dixon- Johnson, [1924] 2 Oh. 461. 

1288. Delete ** For full anns., see Equmr,” 

1311. Add. Annoiaiions: — ^Apld. Holt ti. Markham, 
[1923] 1 K. B. 604. Llstd. Jones c. Waring 
& Gillow, [1926] A. C. 670. Refd. British & 
North European Bank v. Zalzstein, [19271 
2 K. B. 92. 

1315. Add, Annotation : — Refd. Camillo Tank 
S.8. Co. V, Alexandria Engineering 'Works 
(1921), 38 T. L. R. 134. 


1316. Add, Annoiaiions : — Consd.- The Mogiliff, 
[1921] P. 236. Mentd. Laws v. Smith, The 
Rio Tinto (1884), 9 App. Oas. 350; The 
Stream Fisher, [1927] P. 73. 

1318, Add. Annotation : — As to (1) Refd. Anderson 
V, Equitable Assce. Soc. of United States 
(1920), 134 L. T. 667. 

1352. Add, Annotation : — Mentd. Yourell v, 

Hibernian Bank, [1918] A. 0. 372. 

1356. Add. Annotation : — As fo (1 ) Refd. Yourell 
V, Hibernian Bank, [1918] A. C. 372. 

1363. Add, Atinotation ; — Generally^ Mentd. Yourell 
V, Hibernian Bank, [1918] A. C. 372. 

1385a. .1 — Field v, Allen (1842), 9 M. & W. 

694 ; 152 E. R. 294. 

1396. Annotations: — For ^ Bridger v. Savage 
(1885), 12 Q. B. D. 363 ” read “ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 

Add, Annotation : — Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


purchflHer therofor. — De Kock v . 
Finch AM 19 s (\ IHH.— S. AF. 

sp. IVfutl hrnfcer .] — A wool broker, in 
caries where he receives wool from a 
customer upon which a limit has be^»n 
placed. Is not In law bound to indicate 
to the customer the state of the 
market from time to time, so a« to be 
liable In damag'o*’ if he falls to do so. — 
Ferreira v. Ginoell, illl21J E, D. L. 
374.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 2.— C. 

1269 vii. .] — Deft., an insur- 

ance brohi’r, (rratuitously procured 
policies from AuMUican cos. : — Held : 
as it was not shown that deft, was in 
any way negligent, or that he knew or 
ought to have known of the Invalidity 
of the policies, deft was not liable. — 
DlMlTROFK V. Go>rDKR (1924), 66 

O. L. K. U9.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 8.— 

A. (ah 

ti« Pvrser employed on ship by 

railv'ay company — Money advant'ed by 
c^mipatty to ejiulne ship io he proevred .] — 
HeUi : the co. were not liable to account 
to the shipowner for money received 
by the puiver & not paid over, for he 
W'ad accountable to tbe shipowner. — 
VaNEVEHY t. UUFFALO & LAKE UURON 

By. Co. (1861), 20 U. C. U. 630.— CAN. 

1276 i. t allure io keep accounin — 
Liability fur charge^ oj accountant pre- 
paring accounts )— lUft., employed by 
pitf. to adimniHter h^- aftairs, exhibited 
gross negligence in carrying out bib 
trust. He failed to keep proper bopks 
or records of pltf.’s affairs oi to render 
accounts. I'ltf. was compelled to 
employ accountants to prepare ac- 
counts between the parties: — Held: 
pltf. was entitled, to claim tbe ctiarges 
of two accountants for preparing 
accounts between the parties as 
damages due to deft. *8 negligence, 
which deit should have contemplated 
as the oaturni result of such negli* 
l^nce.— M ead v . ClaRKS, (19221 
£. V. L. 49 — S. AF. 

sq. N n duty to acamni to minor — Agent 
app*iinied by guardian. (—An agent 
appointAjd by tbe guardian of a minor 
te not liable to account to the minor 
for hit acts, even though bo reoeivod 
properties belonging to th" niitior.— 
Ramathan Chettiar c. MutbiaQ 
( HKTry (1919). 1. L. U. 43 Mod. 429.— 
INP. 

Accounts framed on UTong basis — 

_ ninu inr(trre'‘l f/rwo*.)— Deft, 

wac employed by pit/*-., tJic exers. of 
an estate, U> administer the estate on 
tbeir behalf Dltfs. baAfug sued deft, 
for an aecount : — Held • aa the 
oceounta rendered by deft, were 
4ramed on a wrong basis as between 


principal & agent & were lncon*cct In 
certain partieiitars. deft, must render 
an account withm fourteen days. — 
Krioe o. Van ni.TK*e Exf:cutoi«r, 
I1918J App D. no.— S. AF. 

PART VIII. SECT. 2. SUB-SECT. 3.— 

A. (e). 

1826 i. Agent for mle — PrincipaVe 
intention to defraud creditors kntucn to 
agent J — Where goods wore delivered 
to agents for sale, 8l the principal, 
to the knowledge of the agents. In- 
tended to defraud his creditors by 
making away with the pioceeds of the 
sale: — Held: (1) the principal In 
suing the agents for an account of 
the goods so delivered to them was not 
relying on an iiiegal contract & wab 
eutifled to succeed ; (2) the agenta 
•were not absolved fcpom the duty of 
accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday. — H itskin v. 
Washerman, 119173 W. L. D. 174. — 
S. AF. 

1326 Jl. Goods delivered to agent 

on .Sunday. 1 — Buskin r. Wasbekman, 
No. 1326 1., ante. — S, AF. 

1826 lii. .] — Lkspie n. Morrison 

(1858), 16 U. C. R. 318.— CAN. 

PART Vlll. SECT.4i, 8UB-SECT; 3.— 

A. (I). 

gi. Partieviars .] — In an action 

which was substantially one claiming 
a general account in reaiiiy on the basis 
of agency: — Held: an application by 
tbe agent for particulars of ^ullls alleged 
to have been convened should Iks re- 
fused,— S hort V, Lambe, 119261 1 1. R, 


PART VIII. SECT. 2, SUB-SECT. 8.— 

B. (b). 

1352 ii. .1— Where fidu- 

ciary relations have subsisted between 
the parties, a ct. will not ro-open 
aiTOOunts which have long been settled 
between the parties, unless pltf. 
can show definitely at least one 
fraudulent omission or Insertion to 
the accounts. — P uban Mal v, Ford 
Macdonald, etc. (1919), 1. L. K. 41 
AU. 636.— IND. 

1852 iff. .1 — Hahim V, Low 

(1924), I. L. H. 3 Ran, l.^IND. 

PART Vlll. SECT. 2, SUB-SECT. 1 

1861 i. Circumstances in which right 
arises ,] — Hahim v. Low (1924), 1. L. K. 
3 Han. 1.— IND. 

PART Vlll. SECT. 2, SUB-SECT. 4.— 

A. (a). 

43791. Deposit on purchase paid to 
land agent, A licensed land agent 


who does not hold from his principal 
a written authority to sell, & wim, 
having effected a sole of his principars 
land, has received from the pur- 
oha.'^er, without his priDClpor« know- 
ledge, a deposit, fy not entitled to retain 
thereout nls cornnil*»Bion, but must 
account to hD principal for tbe wdiole 
of such deposit. — S mith v. Bason, 
fl921 1 N. Z. L. R. 467.— N.Z. 

1379 ii. .1 — Where a deposit on 

a sale of land D paid to a land agent 
he hold:- it. unless otherwi.se stipulated 
08 agreed, for the vendor, & must 

f »ay it over to him on demand, RUbjcct 
o the agent’s right to apply the same 
In payment of expen-ses, commission, 
or other charges incidental to the sale ; 
but the commission does not include 
commission which Is made Irrecoverable 
uy law. — Buchanan v. Samson, 11922) 
N. Z L. R 668.— N.Z. 

■w. Money paia lo agent by memhers 
of syndicate for purchase of tana — l laim 
by one member of syndicate for return 
of subscription on rescission of sale ]— 
Pltf., who bad joined with a number 
of other por^ono In the purchase of a 
farm, subscribed £60 which was, with 
other «ubM3riptlon8, deposited with 
deft, to be by him paid out In reduction 
of the pnrcha*»e-prlce. The sale of 
tbe farm having been cancelled, to 
a claim by pltf. for the return of hia 
sultHcrlption deft, raided the defence 
tiiat he had been Instructed by the 
syndicate not to pay over the money 
received by him but to hold It for 
another purpose : — Held : the defence 
raised could not succeed, — M anoena 
V. Motatusi, [19181 App. D. 660. 
— S. AF. 

la. Profits reeved in foreign cur- 
rency — Hate of exchange in favour of 
priimpal.] — C’uttrn v. Bickeli (1925), 
67 O. L. K. 1 13 ; affd., 11926] 1 D. L. R. 
363.— CAN. 

sb. Commission rereived by sub- agen 
from principal — IHght of agent to 
reewer from sutf-agent.] — Plti, listed 
with deft, as a eub-agent. tbe lands of 
a certain principal, . agreeing to pay 
deft. 25 cents an acre for finding n 
purchaser. Deft, unknown to pltf. 
comm uLir>a ted directly with the princi- 
pal. obluiiiod a listing of the lands 
from him & oiTected a sale thereof, 
deducting the commissiou ; — Held : 

a ltf. was ontitied to recover from deft. 

le commission less tlm sum of 25 
cents per acre. — O swalt v, King. 
(19191 3 W. W, R. 72.— CAN. 

PART VIIL SECT. 2 . SUB-SECT. 4 .— 

A. (c). 

1396 fi. . — v— Assuming a tram* 
action between brokers & thclr princi- 
pal was an illegal one, & the brokera 
paid the prooeede to a person as being 



VoL L— Agency. Cases 1409— 1501a. 


1409. Add. Anvotafian : — Mentd. Spencer v. Hem- 
merde, [1922] 2 A. C. 507. 

1422. Add. Amiotcdion : — As to (1) Refd. Baker v. 
Uoyd’s Bank. [1920] 8 K. B. 322. . 

1425. Add. Annotation : — As to (2 ) Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set otf claims against consignors.] — 
In 1917 pltf. & F., merchants at Odessa 
in . the Russian Ukraine, consigned large 
quantities of pigs* bristles to a Russian bai^ 
at Odessa, as comntission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pJtf. A F. were the 
onginal consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia wdre abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People*s 
Bank of t^ Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferi*ed to the Cential 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this 1eu:islation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This perniis- 
sion was the result of the establishment of 
an independent republican Govt, over the 
Ukraine — the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a de Jario nor de jure jurisdiction, & 
which was also r^^rognisrd by foreign powers 
as an independent Govt. Latc'r on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as & de facto &, 
recently, as a de jure Govt, by the Govt, of 
tills country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.* commission, but defts. refused pay- 
ment, alleging {inter aiia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action: — Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 


was closed, the bank’s instructions to defts., 
followed by the transfer of tlie bank’s rights 
to pltf. & P. & the transfer of F.’s rights to 

S ltf., made it clear that the bank’s title to 
bristles had gone ; (2 ) assuming that the 
bank was non-existent & that some other 
person or persons had given the, instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in tluxt case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest fi*om the date of the 
demand. — Dorp v. Nbitmann, Luebeck & 
Co. (1924), 40 T. L. R. 406. 

1437. 'Add. Annotation: — Retd. Re Acliillopoulos, 
Johnson v. Mavromichali, 11928] Ch. 433. 

1459. Add. Annol anions : — . Uty^ Refd. Do- 
minion Coal Co. V. Slkskinonge S.S. Co. 
[1922] 2 K. B. 132. Mentd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C. 636. 

1460. Add. Annotation : — Refd. Dominion Coal Co. 

V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 
1467. Add. Annotation : — Refd. Rawlings v. 

General Trading Co., [1920] 3 K. B. 30. 

1482. Add. Annotations : — Apld. Mortimer v, 
Beckett, [1920] I Ch. 571 ; Prosperity v, 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [19261 Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin- 
son, [1923] 1 K. B. 563. 

1490. Add. Annotations : — Refd. Dutt-on, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413 ; Harrods v. Harrod (1924), 40 
T. L. R, 196 ; Motor Manufacturers* & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Tnsce.. [1925] Ch. 676. 
1491. Add. Annotation : — Mentd, Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

1500. Add. Annotation: — Mentd. Lowther v. 
Harris, [1927] 1 K. B. 393. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty.] — Resps. employed I> as 
their agent to buy tobacco from growers, tlie 
total bought not to exceed 300,000 lbs., &: 
supplied him with forms of contract ht*aring 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. <& resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D, handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upbn resps.' 


the agent of their principal to receive 
It * the principal could recover 
Buoh prooeedp from the agent. — 
Aikman t>. BuRtoioK Brothers. 11923] 
4 D. L. R. 862 ; 3 W, W. R. 786 ; 

[19281 1 D. L. R. 1165 : 31 
B. 0. R.A78.— CAN. 

PART Via. SECT. 2, SXJB-SECT, 5. 

■ 0 . OeneraH rule.]— Where money 
is recoverable by a principal from 


an aarent as having been received by 
the agent on the prinoipa}*s i>eha)f, the 
agent Is not as a rule liable for intere«t 
unless by virtue of an express agree- 
ment or of some meroautilo usage.— 
Latvian v. Chintamani (1918), I. L. R. 
41 All. 254.— IND. 

PART Via. SECT. 2. SUB-SECT. 7.— A. 

1464 V a. . 3 — Pltf. supplied 

money for the purchase of land of which 
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left, took the deed in his own name. 
> an action to have deft, declared 
» trustee & for the recovery of n»o‘^rso 
jroflts the defence was l.hsjt tbe piir- 
5 haHc pri<’e was furnished by pltf. with 
ihe Intontfou that the land shoukl be 
left ’s & that pltf. Khould have a honic 
vlth deft, during her lifetlinc : — : 
>ltf. was entitled to Judgment.— 

'Eif nT .t#> A ar /IQlO). is. 


485.— CAN. 
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lorm, was held to be entitled to damages 
from reaps, as having held out D« as their 
agent. Resps. claim^ to recover over from 
applt. : — Held : resps. were so entitled, 
applt. having knowingly induced D. to com* 
mit a breach of his duty to them, whereby 
they had suffered the damage, — Jaspkrson 
V. Dominion Tobacco Co., [1023] A. 0. 709; 
92 L. J. P. 0. 190 ; 129 L. T. 771, P. 0. 

1505. Add. Annotation: — As to (1) Refd. Spencer 
V. Hemmerde, [1922] 2 A. C. 607. 

1508. Add. Annotaiiona : — Retd. Be Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 j Taylor 
V. Davies, [1920] A. C. 636. 

1509. Add. Annotations Refd. Taylor v. Davies, 
[1920] A. 0, 636 ; He Claridge’s Pat/ent 
Asphalte Co., [1921] 1 Ch. 643. Mentd. 
Weld V. Petre (1928), 97 L. J. Ch. 399. 

1513. Add. Annotaiiona : — Refd. Be Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor' 
V. Davies, [1920] A. C. 636. 

1517. CUaiiona .-—For “ [1894] 1 Ch. 416 read 
“ [1894] 1 Ch. 616.*» ■ 

Add. Annotation : — Refd. Be Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1518. Add, Annotaiion : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1526. Add. Annotation : — Aa to (2) Refd. Wright 
V. Morgan. [1926] A. C. 788. 

1529a. Unless full disclosure — Sufficiency of 
disclosure.] — Deft, bought shares in the 
Co. on the recommendation of T., who was 
in the office of E. & Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft, two contract notes, on which were the 
words “ bought of ourselves as principals,’* 

& no commission was charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
B. & Co. subsequently became bkpt. & their 
trustee in bkpey. claimed the balance then 
due on the account fi*om deft, : — Held : E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 
principals & deft, with full knowledge gave 
ids assent to theu* position, & the trustee’s 
claim succeeded.— E llis Sl Co.’s Tbustem v. 
Watsham (1923), 166 L. T. Jo. 363. 


1582. Add. Annotaiion: — ^Mentd* OoUln* v. Sop* 
kins, [192312 K. B. 617. 

1533. Add. Annotaiiona : — Refd. ^ noofii 

MiUs, fJ922] 1 Oh. 100 i m Etic, 

Ch. 861. Meatd. Re City Equitable hire 
Insce. (1924), 40 T. L. B. 863. 

1650a. Broker.]— Applt. emplofyed a Iwoker 

to make speculative purchasw of cotton rot 
hiin, & becaroe heavily indebted to bhu owu^ 
to the fall of prices in thet cotton market. 
The broker, as he was entitled to do by the 
terms of hisi agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold {inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day dc 
immediately bought ba^qk from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefft of his creditors, reap, as trustee fit the 
deed of assignment, sued applt, to enforce 
the broker’s claim to be in^mniffed. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding : — 
Held : the simultaneous re-sale to the broker 
did nnt vitiate the sale by the broker the 
account was effectually closed. — C hristo- 
FoiiiDES V. Tbrby, [1924] A. 0. 566 ; 03 
L. J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. B. 
485, H. L. 

1552. Add. Annotaiion : — Generally^ Refd. Christo- 
forides V. Terry, [1924] A. C. 666. 


1553. Add. Annotaiion .— Apld. Christoforides v. 
Terry, [1924 ] A. C. 566. 

1558a. .] — Imeson v. Lister (1920), 

149 L. T. Jo. 446. 


1561. Add. Annotaiiona : — Aa to (1) Refd. Prager v, 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
666. Generally^ Refd. Tarn v, Scanlan, Neil- 
sen, Andersen v, Collins, Muller (London) v. 
Lethem, Muller v, 1. R. Comrs. (1927), 44 
T. L. R. 53. Mentd. Keen v. Mear, [1920] 
2 Ch. 674 ; Jones (Holloway) v. Woodhouse, 
[1928] 2 K. B. 117. 

1571. Add, Annotation : — Refd. Inche Noriah 
Binte Mohamed Tahir v, Shaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 
T. L. R. 1. 


PART Via. SECT. 2. SUB-SECT. 9.— A. 

ti. — — AgerU tending money to 
persona to whom agent ruA authorised 
tc tend.] — ^A nult by a principal against 
an agent for the recovery of money 
lem. to perHons to whom the agent was 
not aiithoiiMed to lend. Is a .suit for an 
ordinary money account & Is governed 
by art. H» & not ajt. 90 of LUnitation 
Act (lit. of 1908 ). — Muthuu Chkttt 
V, Aj^qappa Chetty (1917), I. L. R. 
41 Mad. 1. — IND. 

PART VIXI, SECT. 2, SUB-SEOT. 10. 

1580 i. — —— Hemediea of prindpetl — 
f^notpad may. repudiate or adopt 
transaciion.}-—A principal who dis- 
covers tbgt he bos purchased his 
gent’s own property may elect either 
to repudiate the coutrard or to affirm 
it. If he wishes it to staud Sc also 
olainu) the resulting profit, he must 
show that suoh profit arises fmm 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him 8c the agent. — 
Robinson a. Handpontbin, kto.. 

App-O. AF. ’ 

PART VIII. IWSOT. 2, 8UB-8B0T. 11, 

16 ^ Vi. .j—An agent employed 

to Bell goods oannpt himself ptirohaae 


such goods at a sale by pubile auction. 
—OsBT e. Hibsob, 11922) O. P. D. 
581.-^. AF. 

1642 vii, .) — ^Jarvis v. Jabvib, 

11928] 8 D, L. R. 897.— CAN. 

1660 il. ,] — Paxheb V, 

Christo (Y. T.) (1906), 2 W. L, R. 

1.— CAN. 

1666 i, — jVo conifrma- 

fiort without knowledge, h^ln order to 
establish acquiescence or ratl^ation 
on the part of pltf. it must be shown 
that he has, either by word or deed, 
A with a full knowledge of the eir- 
stances abandoned his rights.— O srt 
V. Hirsch, [1922) O. P. U. 631.— AF. 


PART VIll. SECT. 8, 8UB-8S0T. 18 

1672 ii. .J — Jo pursuance of ai 

agreement defts. obtained for pltJ 
a mtge. of 8100,000 at 6 per eent.. bu 
without pitf.’s knowledge eniere< 
into an agreement with the mtgee. b; 
whioh, in oonsideratloD of a com 
mission of i per cent, per annum to ix 

E aid to them by the mtgee. out of thi 
iterest payable by plti., th^ agrees 
^ guarantee the payment of prlnclpa 
A luterest, A tinder that agreemen 
defts. were paid by the mtgee. 82,600 
being 8260 each hau-year during th 


term of the mtgo. In an action by 
pltf. against defts. to recover the 
82,600 as being a secret profit made by 
them while acting as his ageut : — 
Held: pltf. was entitled to payment 
to him of the 82,.'i00. — Keogh* v. 
Dalorty & Co. (1916), 22 C. L. R. 
402.— AU8. 

1672 iii. - ■ - An agent has no 
right to reoeive remuneration other 
than from his principal, unless there Is 
a contract express or implied to that 
effeot. — Smitlb v. Slattari) (1919), 
21 W. A. L. a 19.— AUS. 

1672 tv. Where one man 

stands to another in a positiou of 
confidence involving a duty to protect 
the interests of that other, ho is not 
permitted to make a seoret profit at 
the other’s expense or to place himself 
In a po*dtlon where his interents eon* 
flict with his duty.— Robinson e, 
Ranpvontsin, eto., I19S1) App. D. 

1. AF. 

1678 V. — .}-r-A. authoriaed B*, 
his agent, to seU property for .a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash k a mtge. 
bond on the property'for the balance. 
B. sold the property tdt the sUpUlaM 
amount, but wittiout the fcnowlew 
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1680. Add» Annotation : — Retd. Hocker v. Waller 
(1924), 29 Com. Oaa. 296. 

1584. Add, Annotations : — Generally^ Mentd. 
XiOndon Ooxinty WeetnuDster Baoik v, 
Tompkins, [1918] 1 K. B. 515; EUis* 
Trustee v. Dixon- Jolmson» [1924] 1 Ch. 842. 

1598« Add, Annotation : — ^Mentd. GlJckaman v, 
Lancashire A General Assce., [1925] 2 K. B. 
598. 

1600. Add, Annoiaiion : — Generally^ Mentd. Ford 
V. Kadford (1920), SC T. L. B. 668. 

1603. Add, Annotation : — ^Apld. Re A Debtor, 
[1927] 2 C3h. 367. 

1607. Add. Annotation : — ^Apld. Re A Debtor, 
[1927] 2 Oh. 367. 

1608a* .] — A hotel broker, who is acting 

as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, imless 


this arrangement is assented to with full 
Imowledge by the original principal. — FuhL- 
WOOD V, Htmuajy, [1928] I K. JB. 498; 96 
L. J, K. B. 976 ; 138 L. T. 49; 43 T. L. R. 
746, a A. 

1621. Add. Annotation : — Generally^ Me.ntd. Clark- 
son V, Davies, [1923] A. 0. 100. 

1626. Add. Annotations : — Consd. Rhodes v, Mac-' 
alister (1923h 29 Com. Oas. 19^. Refd. Re ELall 
& Pirn (1927), 137 L. T. 686. Mentd. Slater 
V. Hoyle Sc Smith, [1920] 2 K. B. 11. 

1632. Add. Annotations : — As to (1 ) Consd. Rhodes 
V. Macalister (1923). 29 Com. Cas. 19. Retd. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. As to (2) Refd. Adams v. Morgan, [1923] 
2 K. B. 234. 

1636. Add. Annotations: — ^Ap’ Alexander v. 

Webber, [1922] 1 K. A 642 ; Re A Debtor, 
[1927] 2 Ch. 367. ' 


or consent of A. obtained Sc retained 
a cominiasion from the purchaser for 
raiHinjp the bond: — Held: such com- 
mission was a secret profit, & B. in 
concealing it had acted dishonestly 
towards A. — Ljbvin o. Lbvy, [1917] 
T. P. D. 702.— S. AF. 

■d. Aatnl receiving present.^ — 

Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purcha.slng oo., who were con- 
cerned in the n^otiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a money present 
to the purchaser's manager & agent, 
who took the principal part in the 
negotiations. Sc assent thereto by such 
directors, ts not effective to prevent 
rescission on the basis of secret profit 
to the agent if the vendor has, prior 
to the oompletion, secretly led the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, Sc it is immaterial 
that the vendor's motive was to a 
large extent to recoup the agent for 
out-of-pocket expenses. — Bendigo, 
BTO. Co. V. Cunningham, [1919] V, L. R. 
387.— AUS. 

st. Agent entering into contract 

with principal.] — If an agent, without 
disclosing that he is the person dealing, 
himself enters into a contract with 
his principal, the latter on discovering 
the fact can have the transaction sot 
aside, Sc it is immaterial whether there 
has been fraud or not, or whether the 
transaction is advantageous or other* 
wise to the prlnoIpal.-*-AcHCTHA, eto. 
V. Oarijcy (1922), 1. L. K. 45 Mad. 
1006.— IND. 

•g. Agent for sale artificially 

inflating rates.] — An agent for sale of 
goods cannot, while actually selling 
or making settlements on foot of such 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artifiolally inflating 
the rates Sc then settling on the basis 
of those rates. — M atrra Das-Jagan 
Nath v. Jiwan Hau-Gian Chand 
( 1927), 1 L. R. 9 Lah. 7.— IND. 

1581 iii. «. 3 — There are cases 

where an agent Is entitled to retain 
profits, suob as (1) where the con- 
nection between the sgencY Ss, the 
profit Is aoeidental, (2) where the trans^ 
ao^on producing the profits is outside 
the scope of the ageooy Sc no oonfiict 
between duty Sc Interest arises, (3) 
where the prinoipal on account of bis 
clear knowledge is deemed to waive his 
right to profits by his implied oonsent. 
—Union Qoyicrnmbnt v. Chaippxll: 
[1918] 0. P. D. 482.— S. AF. " 

1581 W, — - — .]— Pltf. signed a 
written agreement by which he agreed 
tc pay deft. 2i per cent, on 82,600 
If deft, sold property for that sum, 8t 
authorised deft, to keep any lunount 


paid (or the property in excess of that 
sum. Pltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The commissioD obtained by 
deft, from the purchaser, who hod to 
pay cash to pltf., was for raising loans 
to enable her to pay the seller: — 
Held : os the commission Obtained 
from the purchaser by deft, was 
not a commission on the price, but io 
respect of an entirely different trans- 
action, his conduct was perfectly 
honest. Sc ho had not forfeited liis 
right to bo paid a oommtselOD by pltf . — 
Stanton e. Humthkey, [192.3] K. D. L. 
419.— S. AF. 

1689 i. Hemedics of principal — 

Principat may repudiate transaction — 
Not after affirming transaction. ] — U nion 
Government o. Chappell, [1918] 
O. P. D. 462.— S. AF. 


PART VIII. SECT. 2, SUB-SECT. 14. 

1594111. .3— pltf. pould 

not recover any oommisBlon» because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he had a temptation not to 
perform faithfully his duty, & ftUled 
to ' disclose the facts.— D 'A rc Y v. 
Land ( 1920 ), 47 N. B. R. l03 ; 62 
D. L. R. 660,— ^AN. 

sj. Agent to raise money advanc- 
ing sum himself.] — Under a contract 
between a principal Sc a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mtges., at stated rates 
of interest, of the principal’s land, 
it is not Illegal for the a^nt to find the 
money himself, unle«»8 there is a special 
stipulation to the contrary ; the fact 
of the rates of interest being specified 

f )reventa a oonfliot of interest Sc duty 
n the went. — D aloety v. Gray, 
[1919] V, L. R. 686.— AUS. 

m i. ■ -.] — The rules applicable 

to agents for the sale of land do not 
apply to a middleman employed merely 
to bring the veador& purohaser together 
to enable them to make their own 
bargain : neitoersnoh a middleman nor 
the vendor is obliged to Inform the 
purohaser of the payment by the vendor 
of a commission for introducing the 
purohaser. — G labk v, Hbpworth, 
[1918] 1 W. W R. 147; 39 D, L. R. 
396 : 56 S. C. R. 614.-4£\N, 

hj ji, — Smith w. Comtoib, 

[19271 4 D. L. R. 832 ; [1927] S. O. R. 
690.— CAN. 

m 111, .] — ^Tbe fact that an 

agent employed by one person to effect 
an eacohange of properties Is. after 
Indzig^ it "about, rewarded by the 
other party for doing so does not in 
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itself constitute him the agent of the 
latter, though it may be some evidence 
that he was. — B rovby v. Bull (Alta.), 
[1927] 4 D. L. 11. 992 ; [1927] 3 

W. W, R. 513.— CAN. 

git, : Agent haviruj option to pur- 

chase .] — Gunning i>. Lusby (No. 1) 
(1922), 68 D. L. R. 89 : 66 N. S. R. 
84; Ojfird.,[1925j 1 D. L. R. 101.— CAN, 

si. Partner of agent to buy one of 
trustee vendors — Purchaser suffering no 
dorrjcwe.)— W oolworth (F. W.) Co., 
Ltd. V. Pooley (1925), 36 B. O. R. 
386.— CAN. 


PART Vm. SECT. 2, SUB-SECT. 15.— 

A. 

1601 1 a* . ] — If the agent for the 

vendor in a sale of real property 
receives commission from the pur- 
chaser also, the vendor Is entitled to 
recover the amount of such com- 
mission fi*om the agent, notwlth- 
Btanding that the sale of the property 
has been completed. — F oster v. 
Kbaume, [1924] 2 D'. L R. 961 ; revsg., 
[1923] 4 D. L. R. 61 ; 64 O. L. R. 245. 
—CAN. 


PART VIII. SECT. 2. SUB-SECT. 16.— 

B. 

sm. Agent to do repairs — Agent doing 
work himself.]— Defts., house-agents, 
acted as agents for pltf to collect the 
Tents & to do the necessary repairs to 
her property. Defte. were originally 
appointed in 1908, Sc up to 1911 bad 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, Sc charged the " usual trade 
prices," which Included a profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of th<* agency. 
Pltf. claimed to have the accounts 
reopened on the groimd that she. had 
been charged a secret profit by defts. 
on the repairs executed by them in 
addition to their commission : — Held : 
as pltf. knew Sc approved of the repair 
work being executed by defts.. Sc defts. 
had made sufiacient disclosure to pltf. 
that they were charging a profit. Sc 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened. — S herbabd V. Barron, [1923] 
1 I. R. 21.— IR. 


['ART VIII. SECT. 2, BUB-SECT. 16.— 

D. 

1686 fU. .] — Any secret benefit 

riven by one oontractmg party to the 
igent of another with the Intention 
)f Influenolng his mind In favour of 
ihe donor is a bribe, which enutles 
be other oontraotlng party to claim 
o set aside the contract.— D avies v, 
rkriKTATn f 109.^1 fl. P. B. 296.**— *S. AF. 
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AnmU^an i^A0 io (2) ilMi{|, jS'ow^ 17t0< Adi. ,Js>mtaiUiAtt4f^ftif^ ffooiaer Howard 
HoaddM' «. Miaa . », Manx Maa 8.« to., J: K- B. 


H. B.. 110. 


110 . 


^emtcehMe-moaer was paid by tbs 
^«w>e(> ftt the Maosa ^ A. Wt, 
i|ine«;ea another titteat, thoturlk 
•S?? ^ 4:1? toipention of the honsap 
otst^ed B,.s sf^natnfe to tho con- 
tooot of safe ! — Beld : tjio vei^Uot 
ahonld be entered for pltf,— W bbstrr 
JA^, G.) Sc Ltd. e. Oottor 

hl5Taa. L. k X7s— Atm. 


%7&S xlv. 


%) — ^An ai^^t is 


entitled to oomxnlssion on a sale 
brought about tiy bio action in puttinff 
the pttrobaser In toucb with the 
piincfpalt even though the purchase 
IB subsequeintly ooinpleted through 
another a^nt. — PBOTTPigr® e. Hol* 
DEN (1920). 40 D. L R. 886.-~CAN. 


n06 EV. 


*.] — The oommis* 


Sion on a sale of real estate was given 
by the ot. to the agent who found the 

g urohaser & put the vendor in motion 
> meet him. rather than to another 
who performed services In connection 
with the effect Ing & oarryliig out of 
the sale, — B ateMan v. Snelorovb & 
Garden. 119211 1 W W. R. 306 ; 14 
Sash. L. E. 60 ; 57 D. L. E. 233.— 
CAN. 

1706 xvi. — .] — A. promised 

B. a Qommisslon if B. sold a sMp. B. 
employed a broker as sub ‘agent, who 
mentioned the matter to another clgent. 
& It was passed on through others 
until, about nine months after the 
agreement with B.. a broker to whom 
the matter was mentioned came to 
A. Sc made an arrangement directly 
with him resulting In a purchaser 
being obtained. B. continued his 
services, which were accepted by A., 
np to the time of sale, & was of assist- 
ance In procuring the Govt’s consent 
to a transfer of the ship to a foreign 
registry : — Held : B. entitled to com- 
mission. — Greer v. Godson, [1021] 
2 W. W. R. 209 ; 60 S C. R. 653 ; 66 
D. L. R. 096.— CAN. 

1706 xvli. .] — Pltf. on- 

deavoiued to effect a sale of deft.’s 
land tc a co.. of which H. was a director. 
Sc. introduced H. to deft. The parties 
ailed to agree upon terms Sc the 
negotiations ended, 3c pltf. n:ade no 
further effort to sell the land. Sub- 
sequently deft, through another agent 
sold the land to U., who purchased it 
on behalf of another oo . : — Held : pltf. 
was not entitled to commission. — 
Neve v. Lkkson, [19211 1 W. W. R, 
904.— CAN. 


1706 xviU, 


'.] — After pltfs., 


with whom a house had been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to induce the vendor to reduce the 

S lice. The vendor was unvirilling to 
X a Ogure agreabie to the purchaser. 
Sc the Tatter Iben nogatiatod through 
other agents, with whom the house 
had also been listed. Sc dnally bought 
It : — Held : pltfs. were entitled to 
commission.— B rook Sc Allison t>. 
Henorioks (1922), 66 0. L. K. 826 ; 
16 Sask, L, R. 439 ; (1922] 2 W. W, R. 
680.— CAN. 

1706 xlE. .1 — Deft, listed 

a property with pltfs. with Instruotioos 
to dad a purchaser at the price of 
f6y000. A mouth later deft, listed the 
property with another broker at 
64.760, the second broker having his 
ofnoes aorosg the hall from mtfs.* 
otlioes in the same buildiim. Pltfs. 
intemt^ 8. In the property Sc brought 
her to view it. Shortly oxter 8. went 
to pitlS.* oOfloes with a view to pur- 
ohaidng. Sc when about to enter the 
oAdei saw a picture of the 


in the ^window across hail market 
tor side at 64.760, Bhe went into 
Pitts.* bi9oer, dlsCusied the sale but 
went otd} without xqaking the purchase. 


otoesed . the hall ft purobfieed the 
property the . second broker at 
•4,760 ,• pltfi, were entitled 

to their commission.— T tIrn^ MbaRIK 
ft CJo, e, PiBLD (1928), 83 B. O, R. 66,— 
OAK. 

1706 BB. .1— Carr v. La 

DrechM. (19271 2D, L.R. 480 : [1927] 
1 W. W. R. 674 ; 38 B. O. R. 97.— CAN. 

1706 xxi, — .J — Pltf. reoelved 

written authority from deft, to enter 
into a contract with a purchaser for 
the sale of hie farm ft stock. The rate 
of remuneration was stated to be a 
oertatn percentage on the value of the 
land sold. Pltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the Instrumeutality of 
another agent. Pltf. claimed from 
deft. £171 l9«t. in respect of the land 
sold, ft £66 in respect of the stock ft 
Implements. The Jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. : — Held : 
pltf. *8 right to commission depended 
on the terms of his authority, ft this 
did not authorise any oommi^on on 
the sale of the stock. — Rowe v. 
Bcttler, [1921] N. Z. L. R. 437.— 
N.Z. 


of 


1706 XBii. 


%] — Deft, agreed 


to pay pltf. commission if a sale of 
deft. *8 house to X., who was intro- 
duced by pltf., went through. Deft, 
also agroedf to let pltf. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned ^ to pltf. Deft, subsequently 
instructed another attorney to offer 
the house to X, at a reduced price, ft 
a sale was thereupon concluded : — 
Held : pltf. was entitled to the corn- 
mission agreed upon. — Van dkr Walt 
V. Hofmeyr, [1920] O. P, D. 50, — 
S. AF. 


1706 Bxiii. 


•.} — A agreed to 


give B. a comralsHion in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion ft not as an agent of B., 
subsequently Introduced D., ft A. sold 
the premises to D. : — Held : B. was 
not entitled to commission. — Goddard 
V. Arnold. [1922] T. P. D, 167,— S. AF. 


1707 a. 


— In a dispute as to 


which of two real -estate agents was 
entlUed to the commission on a sale ; — 
Held * the one who first through Ida 
advertisement attracted ft Interviewed 
the purchaser ft directed him to the 
owner was the efficient cause of the sale 
& untitled to the commifision. rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed It 
to him. — Buffet v. Waller ft 
Lazarniok. [19203 2 W, W. R. 404 ; 
62 D. L. R. 499 ; 30 Man. L R. 437.— 
CAN. 


1707 iii. 


Loan broker . '\ — The 


oflice of a loan broker Is to bring 
together the borrower ft the lender 
who is willing to open negotiations on 
a reasonable basis, ft: when he has done 
that, be has done all that is necessary 
for him to do & earn his commission. — 
Vasauji Moolji V. Kabsondas Tf-tpal 
(1927), I. L. R. 62 Bom. 627.— IND. 

PART VIII. SECT. 8, SXJB-SEOT. 1.— 

B. <0), 

1 1. 8. P. Satchidinanda Dutt V, 
Nritta Nath Mittbr (1923), 1. L. R. 
60 Calc. 873.— IND. 

tU. .] — Where a land agent is 

employed tio sell or exohange the 
property of his ollent. ft commission 
is to be paid to him when he has 
** efleoted ^ a sale or exohange of such 
property, his right to commission 
aoonies when he prooures a valid 


oontraot for the sale or 
snob property. — N iOBD 
(19841 N, Z. L. R. 884.— N.E.; 

1728 L Completion of eniitB don- 
fivef.]— G reer v. Godson (1918), 40 
D. L. R. 218.— CAN. 

el. -r •! — Pitt, found a pur- 

chaser for deft.*B land, the amount of 
oommlssion was agreed on, ft an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the <4ale i — HeUfc pltf. was entitled 
to the commission. — D oner v. Loose, 
(19201 2 W. W. R. 388 ; 63 D. L. R. 
39 : 30 Man. L R. 350.— CAN. 

sq. Commiaoion pa'^U on re- 

ccfpi of purchaae-moneu — PaymerU by 
promUaory noiea. 1 — 'An agreement pro- 
vided that oommlssion was ** to become 
due ft payable when the purchase- 
money or any part thereof has been 
paid ’* : — Held : deft*!, having accepted 
promissory notes in lieu of a cash 
payment, the promissory notes must 
be treated as a cash payment so far as 
pltf. was concerned.— C ross e. Wood 
(1921), 64 D. L. R. 106 : 60 O. L: Ik 
16.— CAN. 

St. Commiaaion payable for aer^ 

vi^es already 1— When it has 

been definitely agreed to pay an agent 
oommisslou for his aervioes in negoti- 
ating a sale, ft the payment was to be 
made for services already rendered ft 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one. — C armiorael v. Bowers 
(1922), 67 D. L. R. 616.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

C. (ah 


1729 iii. 


Sale of remainder of 


land.] — Pltf. employed deft, to sell 
a house ft portion of the block of land 
on which it stood. Deft, found a 
purchaser ft a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provlsionai rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, ft deft, did con- 
siderable work In trying to Induce the 
purchaser to vary the contract In this 
respect. During the negotiations deft, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft, 
sold the remainder of the land to the 
original purchaser ft the . whole was 
included in a single transfer : — Heli : 
deft, was not entitled to commission 
on the sale. — Me Andrew v. Gray 
1920), 20 9. R. N. S. W. 635.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

C. (hh 

•w. Transaction aimilar — Further 
sale.] — A. in 1911 employed pltf. to 
sell a Crown lease, ft an agreement was 
entered into which prodded that if 
pltf. sold the lease for £25.000 he was 
to reo^ve £6.ono. In 1914 through 
the Instrumentality of pltf. the lease 
was transferred to S. ft, on payment 
by S. of £6,000, pItt received £1,000 
as commission. Xn 1910 A. ft 8. sold 
the lease to T. for £14,000. Some 
years prior to this sale pltf. bad sub- 
mitted full particulars of the lease to 
T„ who would not then buy. L., who 
was employed for that purpose by A. 
ft S., bad brought about the sale to T. 
Pltf. claimed commission in respect 
of the sale to T. : — Held .* pltf* was not 
entitled to oommlssion. — P ^wdney e. 
Mathbson, (1923} S. A. S, R. 105.— 
AUS. 
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178S* Add, Annotation : — Consd. Bow’s Emporium 
V, Brett (1927), 44 T. L. R. 194. 

1730. Cilaiiona : — For the existing citations sub- 
stitute as follows : — 

(IS87), as reported in 68 L. T, 90 ; 3 T. L. R. 
836, H. L. 

Annoiaiiona: — ^Por "Mentd. Barnett v. Isaac- 
son (1888), 4 T. L.* R. 695,” read ^‘Refd. 
Barnett v, Isaacson (1888), 4 T. L. R. 695.’* 

Add, Annotaiions : — Generally^ Refd. Keppel 
V, Wheeler, [1927] 1 K. B. 577. Mentd. Ban- 
bury V. Bank of Montreal, [1918] A. 0. 020 ; 
Howard HouJder v, Manx Isles S.S. Co., 
[1923] 1 K. B. 110. 

1740. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1741. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1746. Add. Atitwtation : — Refd. Howard Houlder 
r. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1746a. Agent to sell property — Agent himself buy- 
ing property — With consent of principal.] — 

. Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless las principal has expressly a^ed that 
such commission shall be payable. — H ooker 
V. Wauler (1924), 29 Com. Cas. 296. 

1751. Add. Annotation : — As to (2) Refd. Howard 


Houlder v , Manx Isles S.S. Co., [1928] 

K. B. no. 

1751a. -.] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasinjsc the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed def^s. si^ed & gave to 
pltfs. a commission note in these terms t 
” We hereby agree to pay you ... 5 per cent, 
brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 3J per 
cent. ...” The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £05,U00. Pltfs. 
brought an action against defts., claiming 
(inier alia) 3i per cent, commission on 
£66,000, the price paid by the charterers for 
the s^amship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same: — Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of SJ per 
cent, was to become payable ; (2) the latter 


PART VTII. SECT. 3, SUB-SECT. l.—D. 

sa. A cent to obtain money for project — 
Expansion <£• ntodificalion of proposal.] 
— Held : the agent was entitled to 
recover commission. — T homas v. Gale, 
11927] 1 1). L. U. 593 ; S. C. R. 314 ; 
varying, [19251 3 D. L. U. 757.— CAN. 

■b. A gent to sell — Third party enterin g 
irdo partnership urith principal.] — A., 
an agent employed by P. to obtain a 
purcliasor for a mill, introduced M. to 
P. The sale did not g:o through. 
P. eventually entered into a contract 
of partnership to work the mill, the 

a artners being P., M. & C. : — Held : as 
le transaction resulting from the 
agency differed substantially from that 
which A. had been employed to 
procure, he was not entitled to any 
remuneration. — B order v. Ed ley, 
[19201 O. P. D. 19.— S. AF. 

pi. .1 — Pltfs. claimed for 

commission on sale of timber holdings 
of deft. CO. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, He a letter 
from the co.*s managing director to 
pltfs. offered 135,000 commission 
should pltfs. make a sale at a certain 
named pilce, which price would net the 
co. such minimum price. A sale was 
made through other agents, not for a 
lump sum, but (or a price based on 
board measurement to be paid for as 
the timber was taken, with an add!** 
tional sum to be paid when the timbar, 
had been logged : — Held : the sale 
was not a sale within tlie contract. — 
Roray ». Nimpkish Lake Logoino Co., 
Ltd., & Garland, [19191 2 W. W. K. 
105.— CAN. 

y 1. .1 — E. requested 8., a 

servant of pltf., to obtain a buyer for 
his property. E. told S. that be 
wanted £850, & would pay oom- 
mlsKlon. S. then asked B. if he would 
oonsider an offer. E. replied" he 
wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, k after varlons negotiations no 
Hale took place. Six months later E. 
sold the property to K. for £000 : — 


Held : as the buyer offered less than 
£800, pltf. was not entitled to com- 
mission. — Robinson v. Eves, [1917] 
8. A. L. R. 71,— AUS. 

y — Held: as the 

employment was a general on^ the 
price mentioned being Intended not 
as a hard & fast 4»ne, but us a basis 
of negotiations, pltf. was entitled to 
the agreed commission on the price 
obtained. — P rentice r. Merrick, 
(19171 3 W. W. R. 1060 1 24 B. C. R. 
432 ; 38 D. L. R. 388.--^AN. 

y iii. .3 — An owner in Apr. 

listed with an agent certain land 
for sale at $35 an aero with a fixed 
cash payment, the price to include the 
crop. In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment : — Held : in order 
to earn his comraissioo the agent had 
to obtain a ptircha^ier for the land & 
crop at $35 per acre. — Fitchell v. 
Lawton, [19191 3 W. W. R. 728 ; 49 
D. L. R. 185.— CAN. 

y iv. .3 — Deft, listed his 

farm with pltfs. for sale at $38 an 
acre. Deft, sold the laud at 137 an 
acre to one introduced by pltfs. : — 
Held : pltfs, were entitled to cora- 
mlsHlon.— Smith v, Wright, [19191 3 
W. W. R. 1094 ; 49 D. L. R. 408 ; 
12 Sask. L. R. 491.— CAN. 

yv. — .3 — When a proprietor 

goes to an agent & requests him to find 
a purchaser, naming at the same time 
the sum which he is wlUtng to accept, 
that will constitute a general employ- 
ment, & should the estate be eveotiiaily 
sold to a purchaser Introduced by the 
agent, the latter will bo entitled to his 
commission, although the price paid 
should be less than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selfUtg at a lower price 
without the consent of hJs employer, 
but it is given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
negotiations. — Palmer v. Harvey 
(1922), 66 D. L. R. 769 ; 15 Sask. h. R. 


152 ; 1 W. W. R. 231 ; affg. (1920), 
55 D. L. R. 703 ; 14 Sask. L. R. 19.— 

CAN. 

y vi. ,3 — Where the con- 

tract is that the agent is* not to bo t»old 
a commission uuIcrs he procures a pur- 
chaser at a specified figure, the fact 
that a sale Is made by the owner at a 
low'er price docs not entitle the agent 
to remnnerntion by way of qvarUum 
meruit . — Griffith v. Frrderickson, 
(19201 4 D. L. R. 50; [19261 2 W. W. R. 
680 ; 36 Man. L. R. 64.— CAN. 

sc. Third party taking (and in a 

trojde .] — Agents who bad lieen promised 
a commission should they obtain a 
purchOBor for land at a certain price : — 
lleld : not entitled to compiipslon, as 
they only Introduced a party who look 
the land m a trade & with whom the 
principal had previously discussed a 
trade. — B rown v. Patchell, 11919] 
3 W. W. R. 701 ; 49 D. L. R. 168.— 
CAN. 

td. Agent to exchange — Exchange, of 
other properties .] — A real estate agent 
is entitled to his corn mission on an 
exchange of properties where he 
brings the parties t.og(*/thor & engages 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objc^ction of his principal tx> 
include certain stock . & imploments 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stock & Implements but 
with the same purchaser for other 

§ roperty owned by him. — D unn v. 

INCLAIR, [19233 1 D. L. R. 426. — 
CAN. 

•f. Agent to obtain signature of wife 
— Obtaining signature of husband.}^ 
Defts. agreed with pltfs. that if the 
latter obtained Mm. M. to sign a 
building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. Pltfs. obtained 
the signsCture of the husband : — Held : 
as tt was immaterial to defts. whether 
the contract was Higned by Mrs. M. hr 
by the husband, pltfs were entitled to 
4^he .commission agreed to.— Smith Si 
Smith v. Dinqi^ Sc Holmes, [10281 
3 D. L, R. 68 : T W. W. E. 49.— CAN, 
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claim also tailed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note* there was no scope for 
the operation of the principle of qttanium 
meruit — Howard-Houlder & Partners, 
. Ltd. V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 847 ; 
88 T. L. R. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 
M. L. C. 95 ; 28 Com. Gas. 15. 

1756. Add, Annotaiion : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1763. Add, Annotation : — Refd. Howard Houlder 
V, jManx Isles S.S. Co., [1923] 1 K. B. 110. 

1768a. Principal selling ship to charterers — During 
currency of charter.] — Shipbrokors employed 
to eil'ect a charter of a steamship procured a 
charter for eighteen months, but after four 


months of the charter had run the owner 
sold the vessel to the charterers '& the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2| per cent, on the hire paid & earned 
under the charterparty & on any continua- 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (L.) 
& Co. V. Leeston Shipping Co., [1922] A. 0. 
461 ; 91 L. J. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. R. 469 ; 16 Asp. M. L. C. 644 ; 27 Com. 
Cas. 257, H. L. 

Annotation : — FoUd. Howard Honldor t, ''' "anx Isles S.S. Co., 
119231 1 K. B. 110. 


PART VIIL SECT. 8, SUB-SECT. 1.— 

E. (a). 

1764 xix. Principal altering 

date for gimng posseafnon.}— An a.gent 
with whom land haB been 11-* ted for 
sale has earned h:e commisHlon when 
he has Introduced to the owner a 
purchaser who Ip ready, willing & aHe 
to buy at the price & terms BU.ted 
by the* owner, though the Bale doet* not. 

f ro through by reason of the owner 
nsisting on a date for giving ol pos* 
session later than that at first stated. 

HlOOINS 0, MtTOHBLL, [1921] 1 

W. W R 2.52 ; 67 D. L. R. 288 ; 31 
Man. L R. 60. — CAN. 

1 754 XX. , ]— Deft. :—Held : ll - 

able to pitf. for an agi’eed corainission 
for a sale of land procured by pItf. & 
which was not carried out because of 
deft.'fl refusal, without sufficient, 
reason, to carry 11 out. — Balls v. 
McCSricoor (1922), 68 D. L. R 718; 
32 Man. L R. 196; [19221 2 W W R 
1247 ; ajfg„ 66 D. L. R. 696. — CAN. 

1734 xxi. .1 — Where a real- 

estate agent had found a purchaser 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance wap made within , 
the time limitpcl by the seller, but the 
seller refused to complete the trans- 
action & alleged that the purchaser 
was not ready, willing or able to com- 
plete the transaction : — Held : the 
ornis of proof was on the agent suing 
for oommiMsion. — R egina Bpokeragk 
& I.VVE8TMENT CO. V. KiSTNER fl922), 
70 D. L. H. 75 ; [1922] 3 W. W. U. 
657.— CAN. 

1764 xxii. Agent taking undue 

advantage of principal.] — A real estate 
doulcr, who acted for a foreigner uith 
an imperfect knowledge of English, 
took an undue advantage of his princi- 
pal In representing an Improvident 
transaction to bo a very desirable one, 
which he should enter into in substitu- 
tion for an exchange which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow the a^ut the oom- 
xnission he would have obtained thero- 
Tmder had it boon completed, but 
allowed him commission on a quantum 
memU based on the amount of com- 
mission coutemplntcd by the first 
transaction. — BURvs v. MiNCHAt; 
(Alta.), [19261 3 W. W. R. 791.— CAN. 

1764 xxiii. .] — Turner Mbakin 

& Co. V. Caledonia & British 
Columbia Mortgage Co., Ltd., 11927] 
2 D. L. R. 396 : 38 B. C. K. 103.— CAN. 

fk. Principal refusing to compete with 
other buyers.] — Pltfs. engaged deft., to 

S nrobase lambs In a large speeifled area. 

Te was to receive a commission on all 
lami»s bought by him, the price to be 
the highest market orice at the time of 
delivery. Deft, proceeded to can- 
vass farmers & secure options on the 
lambs they had for sale. When the 
time for taking the delivery was at 
hand pltie. advanced deft. $2,000 to 


buy lambs. When tlie time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
levet of that of competing buyers & 
deft, was unable to procure the lambs 
which he had agreed for ; — Ucid : 
pltfs. had defaulted & were estopped 
from saying that deft, did not complete 
his contract. — New England Dressed 
Meaj* & Wool Co. v. Patrick 
Brother^. [19231 1 D. L. R. 133. — 
CAN. 

17631. Principal declining to accept 
loan. 1— Where an agent performed his 
part in obtaining a loan, & was in no 
way responsible for the non-payment 
of the mon(*y undei the loan : — Held • 
ho was enticled to hie commission.— 
Whiteside v. Wallace Shipyards, 
I.TD (1919), 27 B. C. H. 40 ; 45 

O. L R 434 —CAN. 

1760 V .1 — Smith v. Upper 

Canada College (1920), 48 O. L. B. 
120 ; 54 D. L. K. 648 ; 18 0. W. N. 
370.— CAN. 

1766 Vi. .]— Pitf., a shin & 

gcneml broker, sold to N, a ship on 
deft, *8 behalf. The purchase price was 
£140,000 payable by N. to deft, in 
ln«talment8, & deft, agreed to pay 
pitf. £20,000 of the purchase price 
when he received the second Instalment. 
Before that instalment was paid N., 
with deft. *8 consent, cancelled the 
contract ; — Held : upon the cancella- 
tion of the contract of sale. pitf. *8 right 
under bis special contract with deft, 
wob determined & his claim for com- 
mission failed. — Gowan v. Bowekn, 
[19241 App. D 550.— S. AF. 

si. Principal not negotiating in good 
faith.] — Where under an agreement 
to pay an agent coraraission on a sale 
of real estate, tlie agent is to be entitled 
to the commission only when the 
principal concludes a 8aJo to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate In good faith with the 
pui'ohaser proposed & to demand only 
such term« as, considering all the 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal does not negotiate 
In good faith & the sale is thereby 
prevented, the agent is entitled to 
damages. — McIntyre & Co. v. Law, 
[1918] 2 W. W. R. 359; 13 Alta. 

L. II, 273 ; 40 D. L. R. 231.— CAN. 

sm. PrindpaX aelling shiv to charterers 
— Commission payable under charier, ] — 
Pltfs. negotiated a ohewterparty, which 
contained a clause providing for 
payment of oommlssion on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the charterers entered Into a contract 
of sale, wldeh contained a clause can- 
celling the charter & so cancelling the 
clause therein providing for the com- 
mission ; — Held pltfs. were entitled 
to the amount of commission which 
would have been payable If the charter- 
party had not been cancelled, but, 
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especially having regard to the fact 
that tlio action was brought before 
the period o^ hiring under the charter- 
party had expired, subject to a fair 
deduction in view of the risk of the hire 
ceasing apart from any voluntary 
action by the owners. — R oxburgh u, 
Croc^by & Co., [19181 V. L. 11. 118.— 
AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

E. (b). 

b i. .] — Hdd: the agent was not 

entitled to comndsKion. — Flanagan v. 
Chapman, [1926] 1 D. L. U. 159 ; 68 
O. L. R. 94.— CAN. 

el. .1 — Deft, who was autho- 
rised to procure a purchaser & accept 
a depo.sit & retain from the deposit ms 
commission for procuring a purchaser 
then ready & willing & apparently 
able to fulfil his obligations to the 
ext-ent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit ol $26C. & 
the vendor entered into a written 
memorandum to sell to him. The 
principals afterwards by arrangements 
betweeh tliemselves cetuoelloa the 
contract on the ground, that the pur- 
chaser found himself unable to make 
tho first payunent, & the purchaser 
agreed to forfeit tho $260 : — Held : 
deft, was Entitled to retain the $250. 
but was not entitled to anything 
further. — De Wolf v, Dblmage 
(1922), 65 D. L. R. 42 ; 17 Alta. 

L. R. 441 ; [19221 1 W. W. R. 1129.— 
CAN. 

• ii. .] — A broker, commissioned 

to obtain a purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his Inability to pay ready 
money. Tho pilncipaJ entered Into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 
principal : — Held : the broker was not 
entitled to commission. — Fouoab 8c 
Co. V. Mudauab (1923). I. L. li. 2 Kan. 
45.— IND. 

fi. .] — W., having agreed to 

sell shares to a co., entered into a 
contract to pay C. a commission for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by Instalments 8l the commis- 
sion was to be ^id out of tho respective 
Instalments. The contract provided 
that if the payments were not made 
by the purchasers W. would be under 
no liability to pay the commission. 
Tho initial payment was made & the 
commission thereon paid to C, When 
the next payihent fell duo the pur- 
chasers defaulted Sc. shortly after the 
oo. was placed in liquidation. Tho 
liquidator offered tlie assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received all 
the assets of the estate including the 
stock sold by C. There was no evi- 
dence that the assets had a cash value 



Gum 1771— 1788a. Enolish and Empirb Digest SupEiiBMBJn’. 


1771* Jidd* j^nnotcUion ; — ^Rofd* Howard Hoiilder 
Manx Ues S.S. 0o.« [1923] 1 K. B« 110. 

1775, Add. Annotation : — ^Refd. Howard Houlder 
Vm Manx lsl©8 S.S. Co.* [1923] 1 H. B. 110. 

iTT6a. ** Private treaty sale.l — Whore an 

estate agent is employed to flna a purchaser 
of an es&ite* the terms of the agent's employ- 
ment being that commission is payable to 
him on the purchase price on wes by 
** private treaty," his principals are liable for 
his remimeration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the^ non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has Tbeen employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Prask Rutley u. Gordon (1923), 
89 T. L. B. 399. 

1782. Add. Annotation :-^-OeneraUy^ Mentd. 
Hughes V. SatcheU (1925), 134 L. T. 93. 

1783. Add, Annotation : — Hefd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 . 

1785. Add, Annotation : — Apprvd. Sc Apld. French 


V. Jjeeston Shipping Co., [1922] 1 A. C. 
451. 

1786. Add. Citation : — ^28 Com. Oaa. 121. 

Add. Annotation .•"*-'Coilsd^ffr4teurs 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. 0. 801. 

1786a. No hire earned — Specif ^ 

ohartorparty.] — A clause in a time charceT- 
party provided that ** a commission of 3 per 
cent, on the estimated gross amoimt of hire 
is due to L. on signing this charter ship lost 
or not lost." No hire was in fact earned 
under the charterparty : — Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the sldp- 
owners as an answer to the brokers' claim, 
inasmuch as it was inconsistent with the 
terms of the cUuse.^AFFR^rrB:uRS R6unis 
S oci^T^! Anonyms v. Leopold Walpobd 
(London), Ltd., [1919] A. 0. 801 ; 88 L. L 
K. B. 861 ; 121 L. T. 393 ; 36 T. L. R. 642 ; 
14 Asp. M. L. 0. 451 24 Com. Cas. 268, 

H. L. ; ajfg, S. C. enb nom, Leopold Walpobd 
(London) v. AFPRtsTEimB BfeUNis Sooi6t6 
Anonyme, [1918] 2 K. B. 498, 0. A. 

Annotation: — As to (1) Consd. French v. Leeston Shipping 
Co. (1921). 87 T. L. R. 463. 


equivalent to the amount of the 
unpaid purcliaae price of the shares : — 
Held ; W. had not received payment 
lor the shares, & the commission was 
not earned. — CJecil v. Wkttiaupkr, 
[1923] S. tJ. R. 69 ; 1 D. L. R. 362 ; 
affo, 20 O. W. N. 260.— CAN. 

ij, .] — pnooKBssiVB Agency v, 

Bennett, [1928] N. Z. L. R. 100.— N.Z. 

sn. Third party repudiating contract. 
— Where a contract for sale was entered 
into between A. & B., & A. accepted 
B. as" the pumhaser, but B. did not 
pay any portion of the purohaae* 
money, 8c subsequently repudiated the 
contract : — Held: the agent who 
negotiated the contract was entitled 
to commission on the sale.— Bond v. 
Dawson, [1923] St. R. Qd. 63,— AUS. 

sp. .] — Where a purchaser repu- 

diated the agreement of sale, the vendor 
acquiescing : — Held : pltfs. as agents 
were not entitled to commission.— 
Motor Farming 8c Development 
Co. 8c Davidson v. Smith, [1923] 2 
D. L. R. 1178 ; 1 W. W. R. 1409.— 
CAN. 


•t. 


%] — ntf. employed deft, to 


find a purchaser for certain land, 8c 
agreed wpay him commission if he suo- 
oeeded. iJ^it. found persons willing to 
take im option, Sc he prepared an option 
agreement which was entered into by 
the parties. The purchase price was 
13,000, 8c the cash payment was 
8300 which was to be forfeited If the 

S urchasers failed to go further in 
tie purchase. They paid tills 8300 to 
deft., who paid pltf. 8160, retaining 
the balance, 8160, as his oommisHion 
on the whole purchase price The 
purchasers refused to carry out the 

g urchase : — Held t pltf. was entitled 
j'the 8160 retained by deft, as oom- 
missiou. — Carlson v, Thompson, 
11923) 3 W. W. R. 869.— CAN. 


•a. .] — Pltf. entered Into the 

foUowlng sale agreement with deft. : — 
** 1 hereuy authorise you to negotiate 
a sale, 8c agree to pay you com- 
mission provided you sell or furnish 
me either directly or Indirectly with 
the name of a party to whom I may sell. 
Oommission to be due & payable when 
is made.** Deft, found a pur- 
chaser, entered into on agreement of 
sale with him, 8c a deposit of 8200 


was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
was never completed : — Held : the 
sale never having been completed, 
deft, was not entitled to any com- 
mission. — L baman V. Lawton (1923), 
61 N. B. R. 110.— CAN. 


PART VIII. SECT. 8, SUB-SECT, 1.— 

fi. (0). 

sb. Agent himself paying deposit — To 
prevent sede of land until definite pvr* 
chaser secured.] — Where an agent for 
sale of land paid bis principal 8200, 
leading the principal to believe it was 
paid as a deposit on bebhlf of P., 
whereas it was really paid to hold the 
land until a definite purchaser could be 
secured ; — Held : the agent was not 
entitled to any commission. — Crerbr 
8c PATrKRflON V. Bratbrook, [1919] 
3 W. W R. 422.— CAN. 

1780 lx. Agreement to pay com* 

mission on work done,] — Pltf,, who was 
employed by deft, to sell a station 
property & to find a lease for another, 
found A., who was ready Sc willing 
to purchase the one 8c to lease the 
other. Sc with him deft, entered Into 
a contract. Subsequently the con- 
tract having fallen through, pltf. was 
employed by deft, to raise money for 
him which it was hoped would enable 
the purchase Sc lease by A. to be 
carried through. Sc a written agree- 
ment was entered into bbtween pltf. 
8c deft., by which it was provided 
that in the event of the oompletlon 
of the eale Sc lease deft, should pay Vo 
pltf. a certain stun ** repmentittg 
commission due to *’ pltf. ^ on these 
traosactioiia.** The sale Sc leasing 
were never completed. In an action' 
to recover the sum mentioned in the 
agreement, the trial Judge found that 
when the agreement was entered into 
pltf. had a right to recover a reasonable 
sum for commission in respect of the 
work he had then done, A that the 
contract did not deprive hUn of that 
right; — Held: pltf. was, entitled to 
recover a sum made up ox I per cent, 
of the porohose-njoney Sc 6 per cent, 
of a year’s rent.— F rvc. BVbnb (J917), 
23 C. L. R. 689.— AUS, 

1784 iv. — — Deft, placed a pro- 
perty in the hands of pltf., a commiMioo 

62 


agent, for sale upon prescribed con* 
ditlons. Pitf. found A., who was 
ready 8c willing to purchase upon all 
the prescribed oonditioos except two, 
to which at all materia) times he 
.expressed his unwliliiignoss to agree. 
Deft, thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A.*s solr. a contract of sale contain- 
ing all the prescribed conditions. A, 
refused to sign the contract unless the 
two prescribed conditions were struck 
out — He/d : pltf. was not entitled to 
any commission or other reronneration 
from deft. — T ynan v. A’Beokbtt, 
[102.31 V. L. R. 412.— AU8. 

1784 V. . 1 — Id the absence of an 

exclusive listing, or of a special arrange- 
ment that he is to be remunerated if 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not find the purchaser.— G reenwood 
8c Greenwood v. Welpord (1922), 
70 D. C. R. 107 ; [19221 3 W. W. R. 
388.— CAN. 

Hales v. I^omson (Man.), [1927] 3 

SO. Agent abandoning negotiations ,] — 
Held : not entitled to oommisslon. — 
W. W. R. 166.— CAN. 

PART Vlll. SECT. 8, SUB-SECT. 1.— 

E. (d). 

1787 ii. .1 — A claim upon a 

quantum meruit for services as agent 
in respect of certain properties, dis- 
allowed on the ground that it was not 
the andorstanding of the parlies that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit. In 
order to rely upon the aooeptance by 
deft, of something pltf. haa done he 
must have done it in olroumstanees 
which led deft, to know that If he 
accepted what bad been done it was 
on the terms he must pay for it.— 
Webdbn e. Tcrver (1922). 68 D. L. R. 
748 ; [19221 3 W. W. R. 628.— CAN. 

17891. No riahA where ejBpress eon* 
tract,) — Where a oontraot Of agencr 
<«tipuIateH the ctreumstauces in whloh 
the agent wiR be entitled .to a oom- 
misHlon, oompensation by way of 
qitantym merutt will not bo allowed in 
oircumnancee where no conimission- 
oan be oialmed ; so to allow it would 
be to declare s oontraot existing be- 
^een the partiei dtilerent from the 
one they oave made themaelvia*— 
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1790* Add* Annotation ;“R6£d. Howard Houlder 
t;. Maii^ Isles S.S. Go., [1923] 1 K* B. 110. 

t791a« — Howard Hoitldjsr & Partners, 

Ltd. V. Manx Isles S.S. Co., No. 1751a, ante* 

1798» Add* Annotation : — Retd* Howard Houlder 
V. Manx Isles S.S. Go., [1923] 1 K. B. 110. 

1820. Add* Annotation : — Consd, Gramb v* Good- 
win (1919), 86 T. L. R. 314. 


1829. Add* Annotation** — As to (2) FoUd* Gramb 
V* Goodw^ (1919), 35 T. L. R. 814. 

1829a. .] — Deft, engaged pJtf. as a 

commercial traveller on a salary & comn^- 
sion on all business obtained by pltf., in- 
cluding repeat orders from aU firms in the 
ground allotted to pltf., it being stipulated 
that pltf. was to have the commission on all 
accounts that he opened, including all repeat 


& MA.OLEAN V. SAWTBB MaSSBT 
00. J19181 I W. W. R. 727 ; 13 Alta. 
L. R. 126 ; 3S D. L. R. 333.--OAN. 

1789 U. Claim based on usage,] 

—Where an agent's olaizn was bAsou 
on a asage: — Held : a speoial contrant 
arose between the parties. Sc a quantum 
meruit was exoInded.-^AMsoN v. 
MoKat, [19233 N. Z. h, R. 4.0--N.Z. 

1789 III. ,} — EixroTT v. War- 

BOTW’ON, [1926] 4 D, L. R. 1070.— 
OAN. 


1793 ii. 


-.] — Deft, employed pltf. 


as agent to sell land Sc equipment of 
cattle, horses, implements, etc.. Sc 
fumituTe, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. Sc the purchaser 
oame to an agreement for sale on crop 
payments at $60 an acre. Sc signed an 
agreement prepared by pltf , which was 
crude Sc Improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.'s 
solr., which because of certain onerous 
additions therein for tlie protection 
of deft, the purohaser refused to sign, 
Sc the transaction was broken off : — 
Held .* there was in effect a sale of 
which pltf. was the cauaa causanst Sc 
he was entitled to payment for his 
servloes, on a quantum meruit basis. — 
Bannbrmann V. Bradlbt, [1919] 3 
W. W. R 952.— CAN, 

PART VIIl, SECT. 3, SUB-SECT. 1.— F. 

w 1. .)— Where on agreement os 

to commission Is that the agent is to 
reoeire all over Sc above a certain 
figure, but nothing is said as to when 
the commission Is to be paid, the 
agent Is not entitled to Ms com- 
mission until the vendor has received 
in full the amount stipulated. Sc a 

S romlse made by the principal after 
lie sale to pay the commlsslun at once 
does not render him liable to make 
immediate payment. — Clavbllr v* 
RUSSICLL. [1918] 1 W. W. R. 900 ; 
40 D. L. R. 61 ; 11 Saak. L. R. 111.— 
CAN. 


w ii. 


Agreement as to payment of 


commission obtained by agerU by mis- 
representation as to nature of document,] 
-^Held : the principal was not bound 
by such agreement. — T aylor v, Smitu, 
(1926) V. L. R. 100 ; 47 A. L. T. 122 ; 
aSfd„ [1926] V. L. R. 271.— AUS. 

•d. Commission payaOte out of pur- 
chase-money — Tmal purchase-money 
paid into bank — Disclaimer by seller of 
itUerSsl in sum agreed to be paid to ayent.] 
— ^An agent for the sale of goods was 
authorised to ask a price wluch would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to tne seller, Sc the latter 
olaimed any interest In the amount 
which he had agreed to let the agent 
have. The buyer then claimed that 
amount as his : — Held : the money 
belong^ to the agent.— Dbvall v, 
Qorman. [19181 3 W. W. R. 221 ; 42 
D. L, R. 673.— CAN. 

ATo purdtase-money paid,] 
-—Where a prlnoipai incurred no con- 
tractual obl%aUon to pay commission 
except out of the purchase-money 
as received. Sc no part of the purchajw- 
money had been received x-zflbut : 
the prtholpal was not liable,— T horn- 


DYKB-TRBNHOUiB REALTY OO. 0. 
Lyall Shipbuildtno Co., [1921] 8 
W. W. R. 333 ; 69 D. L. R. 490.— 
CAN. 

sf. Commission payable out of profit 
on resale — Resale at large nominal 
profit — No part of purchase-tnoney 
jRxid,] — B. & C. through pltt pur- 
chased certain land, agreei^ to pay 
pttf. a commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. Sc O. 
assumed to make a sale at a purchase 
price showing a large nominM profit, 
which purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of prinoipaJ, interest or taxes. 
Sc finally abandoned the agreement of 
purchase Sc went out of possession of 
the land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission. — Hanton v. 
Royal Trust Co. [1923] 3 D. L. R. 
809 ; 2 W. W. R. 1046.— CAN. 

tk. Commission payable out of speci- 
fied instalment — Inkahnent not paid .] — 
Where It was an express stipulation 
of a contract as to commission that the 
balance of commisHion due was to be 
paid out of a specified instalment of the 

S urohas^rico payable on a specified 
ate : — Held : the instalment not 

having been paid by the purchaser, 
who had abandonea the laud, no 
commission was payable. — B ilodbau 
V. McLean, (19241 3 D. L. R. 410 ; 2 
W. W. Ii. 631 ; 34 Man. L, R. 239.— 
CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— G. 
1808 ix. Option to purchase. 


A. held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over $29,000. 
After the option had lapsed be Intro- 
duced to the owner a purchaser of 
the land at $36,000 : — Held : A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
meruit, — Acklbs v. Beatty (1919), 
59 S. G. R. 640 ; 62 D. L. R. 691.— CAN. 


PART VIII. SECT. 8, SUB<«ECT. 1.— K. 

agent has no 
right to remuneration unless he suc- 
ceeds in obtatnlng a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 

g ut in his hands for the purpose of 
eiug sold or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
actually procured a person ready to 
take or to puiohase on the terms 
arranged. — S mith <Jui>ob) v, Ren- 
FUby. (19201 22 W. A. h, R. 61.— AUS. 

111. — ' .) — Where a real estate 

agent receives an exclusive listing of 
land it may be revoked by the sale of 
the property by the owner, in which 
case the real estate agent will only be 
entitled to reoover on a quantum meruit. 
—Greenwood & Grrenwood v* Wel- 
FORD (1828), 70 D. L. R. 107 ; 11922] 
3 W, W. R. 388.—- CAN. 

nl. — — Pltf., by writing signed 
by deft, on Bept. 16, 1919.. was autho- 
rised ** from this date nntU withdrawn 
by me In writing,” to offer for sale 
hm^ for $7,600, Sc deft, thereby agreed 
to bay ^ commission ** on this 
or the selling price, ehonld you effect 
e> sale.” I/ater on the same day, deft. 
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himself sold the property to M. for 
$7,000. On Sept. 18, pltf. obtmned a 
written offer under seal from B. to 
buy the property tor $7,600 cash, 8c ^ 
the offer was accompanied by a cheque 
for $1,000 ; the offer 8c cheque 
reached deft, on Sept. 19. No notice 
in writing of the sale to M. was gi'^^en 
to pltf. until Sdbt. 20, when deft, 
wrote advising nitf 'f that sale Sc 
returning the HL offei- Sc cheque : — 
Held : pltf. wasrotltled to recover the 
agreed payment for hi«* services. — 
Gorman v. Young (1921), 64 D. L. R. 
61 ; 49 O. L. R. 162,— CAN. 

sp. Sub-agent — Appointed by person 
expecting appointmerd as agent.] — A co, 
which expected to be appointed agents 
for the Govt, of Western Australia, 
agreed to employ W os sub -agent. 
The CO. failed to secure the appoint- 
ment & terrrflnated W.'s employment : 
— Held : the co warranted that they 
would be appointed govt agents. Sc 
they were liable to W. — Ockerby & 
Co., Ltd v. Watson (1918), 25 C. L, R, 
431.— AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

L. (a). 

1818 I. Insurance agent — Commis- 
sion on premiums paid after termination 
of agency.] — In the absence of a definite 
agreement to that effect, an agent of 
an insurance oo., who has secured 
policy-holders for the oo. Sc whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased .to be agent. — 
BImpire of India Life Assurance 
Co., Bombay c. Nanu Atyar (1920), 
1. L. R. 44 Mad. 170.— IND. 


1818 il. .1 — Tho question 

whether an insurance agent, who is 
compensated by commissions on re- 
newal premiums, is entitled to com- 
missions on such prensimns paid after 
the termination of liis amney, depends 
to a groat extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency is terminated 
without Ms fault, the agent Is entitled 
to commissions on renewal prondums 
paid thereafter : if, however, the agent 
voluntarily resigns his agency, or is 
discharged for good cau-.u, the nile 
seonis to be otherwise. — B krby v. Cos- 
FEDERATrON LIFE ASSOCN. (Can.), 
[19271 3 D. L. R. 945.— €AN. 

u i. Commission on sales made 

before termination of agency— ^Deliveries 
<1^ payments made after termination.}— 
Under an agreement pltt. was appointed 
defts.' sole Sc exclusive salesman for 
the sale of coal, at a oommissioD ” on 
the gross amount of all sales mode by *' 
dofts. ” under this agreement ” : — 
Held : pltf. was entiiled to com- 
mission upon sales contracted before 
termination of the agreement, but In 
respect . of wblcdi deliveries of coal 
were made Sc paid for after it.— 
Wilson v. Atlas Coal Co , Ltd., 
(19283 2 W W R 890.— CAN. 


sq. Agent to obtain permit to sell beer 
in certain area — EntiUed to commission 
tm subsequent sales in area, J — J ohnson 
u. Medicine Hat Brewing Co., Ltd., 
[19271 2 D. L. R. 231 ; [1027] 1 

W. W. R. 486 ; 22 Alta. L. R. 476.— 
CAN 
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orders, whether they were actually handed 
to pltf . or posted direct to deft. : — Held : the 
intention of the parties was that commission 
should be paid ozuy on orders obtained during 
tlie engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — C ramb 
V. Goodwin (1919), 35 T. L. B. 477 5 63 
Sol. Jo. 496, C. A. 

1832. Add, Annotation : — Folld* Schostall v. John- 
son (1919). 36 T. L. B. 75. 

1833. Add. CUattojis :—Affd., [1918] A. C. 239 ; 
87 L. J. K. B. 416 j 118 L. T. 126; 34 
T. L. B. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annoiaiio7ia : — Held. Ertel Bieber v. 
Bio Tinto Co., [1918] A. C. 260 ; Naylor, 
Benzon v, Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 381 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Rodriguez v, Speyer, [1919] A. C. 69. 
Mentd. Re Munster, [1920] 1 Ch. 268 ; Re 
Ferdinand, Ex -Tsar of Bulgaiia, [1921] 1 
Ch. 107 i Re Bush, Warre v. Bush, [1923] 
1 Ch. 56. 

1834. Add, Annotation : — Dlstd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

1835. Add, Annotations : — Refd. Anderson v. 


Daniel, [1924] 1 K, B. 136. Mentd. Cornelius 
V. Phillips, [1918] A. 0. 199 ; Kensington & 
Knightsbridge Electric Lighting Co. v. 
Netting HiU Electric Lighting Co. <1918), 
87 L. J. K. B. 565 ; JRe Mahmond & Ispahan!, 
[1921] 2 K. B. 716. 

1848a. “.] — Pltf. was efnployed by deft., a 

music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords.. Pltf., however, havmg found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, &, be, by concealing this fact from 
deft., induced him to agree to seU the lease 
to the tailoring co. for £2,250 in Ignorance of 
the fact that the proposed purchfisers carried 
on a tailoring business. In an action for 
commission for finding a purchaser : — Held : 
as pltf. had taken ^vantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 


PART vni, SECT. 3. SUB-SECT. 1.— 

M. (a). 

■t. iMnd agent — Land Aoents Act, 
1912.] — A person who, not beins: 
liconAed as a land agent, obtain? an ap* 
polntment from a vendor to act as sneh 
IB guilt V of an offence under?. 14 of the 
above Act, & cannot maintain an action 
against his principal tor comniiHsion ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence befone performing the ser- 
vices in reBpect of which the com- 
mission is c>aimed. — Nelson v 
Crosbt. [191 9 j N. Z. L. R. 369. — N.Z, 


sa. .] — Land Agents Act, 

1912, 3. 13 (a), ought to be construed 
as meaning that the laud agent must 

J >088688 a licence at tlje time the work 
B done, & the fact that after 'the work 
is done the land agent faiis to take out 
a further licence does not destroy a 
^Ight to bring an €u>tion for com- 
mission, wheiv the caust of action arose 
at the time the agent was in possensHion 
of a licence. — Johnstone u. Goodson, 
[1920] N. Z. L. R. 883.— N.Z. 

X i. jReai Estate Agents Licens- 

ing Act. ] — Pltf., a store-keeper, brought 
about the salt* of deft, ’s land to another 
person. In an action for commission : 
— Reid : fl. 21 of tlie above Act did 
not apply to individual transactious. — 
Goodall V. Cousins, [1923] 3 D. L. R. 
718 : 32 B. C. R. 440.— CAN. 


xii. Licence obtained before 

completion of sale.] — Agent entitled to 
commission. — Cudworth v, Eddy, 
119271 1 W. W. R. 683 ; 37 B. C. R. 
407.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

M. (b). 

sb. Member of Parliament effectinq 
sale — fiale to Oovemment.] — Pitfs.. land 
agents, were employed by deft. tO' 
bring about a sale of deft.’s property 
to the Govt, of Victoria. Services 
were to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pitfs. os their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
were an effective cause of the sale. 
In an action by pitfs. against deft, to 
recover commission on ttie sale : — 
Held: the transaction was contrary 
to public policy, ^ pitfs.* action 


failed. — Horne e. Barber (1920), 27 
C. L. R. 493.— AUS. 

sc. Consent of Oovemment 

necessary.] — A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
the vendor to use his Inliuence with 
the minister in charge to secure the 
Govt.’s consent which was necessary 
to complete the sale : — Held : he 
w'as not entitled to a commission 
for his services, the agreement being 
void on the ground of public po*lcy. — 
Clements v. Coughlan 1924), 34 
B. O. 11. 401.— CAN. 

sd. tSaXe under Discharged Soldiers 
Seltleme^ Act, 1919 {No, 3039)— 
Member of advisory committee agent of 
vendor.}— A land agent, who was also 
a member of an advisory committee, 
constituted under s. 36 of the al>ove Act, 
to the Lands Purchase Si Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any Infiuenoe as a member of the 
committee in effectuating the sale ; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub-committee as to the expedi- 
ency of the purchase by the board of 
such laud, & acted throughout bond 
fide & without concealment of the tact 
of his agency. Sc. he was not at any 
time a member of any valuation 
sub-committee : — Held : the contract 
was void as being against public 
policy, Sl the agent’s claim for com- 
mission failed. — Wood v. Little, 
[19221 V. L. R. 11.— AUS. 

PART VXIJ. SECT. 3, SUB-SECT. 1.— 

M. (0). 

80 . Agent returning deposit to pur- 
chaser.}— 'Resos, wore employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on the 
day fixed, & resps., on the application 
of purcliaser, paid him back the deposit 
without communicating with applt. : — 
Held : resps. had been guilty of a 
wilful . breach of the duty which, 
under Land Agents Act, 1912, s. 8. 
they owed to applt., St such breach 
deprived them of their right to recover 
any commission at all. — B uoRanan 
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V. Neale, [1920) N. Z. L. R. 889. — 

N.Z. 

Bf. Failure to make binding contract. ] — 
Where pitfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en- 
titled to commission. — Paterson v, 
McCallum, [1921] N. Z. L. R. 869. — 
N.Z. 

1841 iva. .] — Mack v. 

McLeod, [19261 2 D. L. R. 1201.— 

CAN. 

1841 vi. Secret agreement to pool 

commissions.] — On a proposed ex- 
change of properties, if the agents, 
unknown to either of the principals, 
agree to pool tlioir respective com- 
missions & to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
ofrent cannot recover any commission 
from his principal, as such an agree- 
ment gave him an Intoroat adverse 
to the interest of his principal. — Daly 
V. Keuher, [1921] 2 W. 'V^ R. 192.— 
CAN. 

1841 vU. Agent acting for both 

parties — Rules of Real Estate Exchange. ] 
— W'hore the owner of property listed 
with a real estate agent for sale ex- 
changed the property with the assist- 
ance of the agent for other property 
listed, to the knowledge of the owner, 
with the agent for exchange, but had 
not agreed to pay him a commission 
on the exchange & had not been In- 
formed by hlin that he still intended to 
act as her agent to charge tier a 
commission; — Held: (1) she was not 
liable fur commission ; (2) a rule of a 
Real Estate Excliange to which the 
agent belonged, that an agent who 
noted for both parties In an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to recover 
such half from her. — H aokney v, 
Ltnb, (19261 4 D. L. R. 861 ; [1026J 
3 W. W. R. 614.— CAN. 

1841 vlli, .1 — If a vendor 

with full knowledge of the facts agrees 
to pay commission to a purchaser’s 
agent, he will be bound by his contract, 
but toe onus Is on the agent to show 
clearly that the vendor knew that he 
was acting In a dual capacity St 
assented to that state of affalro. — 
Moxleb t?. FoRiiE (1927), 27 S. R. 
N. S. W. 69 ; 44, N. R. W. W, N. 42.— 
AUS.' 



Vol. L— Agency. Cases 1848a >-1908. 


where, the action failed. — ^Heath v. Parkin- 
son (1926), 136 L. T, 128 ; 42 T. L. R. 693 ; 
70 Sol. Jo. 798. 

1849* Add* Annotation : — Mentd. Re Morris, May- 
hew V. Halton, [1921] 1 Oh. 172. 

1852. Add. Annotation : — ^Consd. Rhodes v. Mac- 
alister (1923), 29 Cort^Cas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 
agreed with pltfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
cha^ was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Held : pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 
— Rhodes v. Macalisteb (1923), 29 Com. 
Cas. 19, 0. A. 

1862. Add, Annotation Apld. Adams v. Morgan, 
[192312K.B.234. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on proOts made within period.] — 
Pltf., who was the owner of a stationery 
business, sold it in Aug. 1919, to de^s., a 


limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 

1918, unto Sept. 15, 1919, pltf. should be 
deemed to have been earring on the business 
on account of for the benefft of the pur- 
chasers> & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services untO the date of completion pltf. 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
— Held : pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, althbugh 
defts. as a limited co. would not be liable to 
pay super-tax. — ^A dams i>. ^Iorgan & Co,, 
[1924] 1 K. B. 751 ; 93 L*.J. B. 382 ; 130 
L. T. 792 ; 40 T. L. R. 68 Sol. Jo. 348, 
C. A. 

1875. Add. Annotation : — Consd. Weddle, Beck v. 
Hackett (1928), 45 T. L. R. 67. 

1878. Add. Annotation: — As to (2) Refd. Weld- 
Blundell v. Stephens, [1919] 1. K. B 520. 

1886. Add. Annotation : — Refd. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Bntannia Hygienic 
Laundry Co. v. Thomycroft (1925), 94 
L. J. K. B. 858. 

1908. Add. Annotation : — Mentd. Weld-Blundell 
V. Stephens, [1920] A. 0. 956. 


1 850 i i ia. Fraudulent rcjwc- 

sentations inducing listing,] — Agrent uot 
entitled to commission. — SubiTTO v. 
Adams, 11927) 1 D. L. 11. 647 ; 11927) 
1 W. W. It. 12 ; 22 Alta. L. U. 333.— 
CAN. 

1850 vii. Agent to sell acting 

for other principals — Breach of con- 
trad.] — A contract., entered Into in 
Fob. 1914, between a Arm & a con* 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause proliibitlug the agent 
from selling such goods supplied by 
others than his pniicipals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another Arm, Sc he also bought & 
sold such goods on ids own account ; — 
Held : the agent was not entitled to an 
accounting for the period subsequent 
to July 10, 1916, as he was then in 
material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which he had duly obtenipered the 
contract. — Graham & Co. v. United 
Turkey Red., etc. Co., Ltd., [1922] 
S. C. 633 ; 69 So. L. R. 420.— SCOT. 

1852 vii. .] — Where an agent 

acts improperly & unfaithfully in the 
performance of Ids duties towards Ids 
principal, ho forfeits any remuneration 
or commission to which he would 
otherwise have been entitled if his 
improper or unfaithful conduct is 
oouDocted with the duty he had to 
perform. The more fact of an agent 
receiving & retaining a secret profit 
or oommlsslon arising out of & in 
connection with thp performance of 
his duty constitutes unfaithfulness & 
dlshonestv & disentitles Idm to any 
remuneration or commission. — Levin 
V. LbJvy, [1917] T. P. D. 702.—fi. AF, 


PART VIII. SECT. 3, SUB-SECT. 1.— 

M. 

■j. Agent selling at less than listed 
price. 1— An agent for the sale of goods 
Is not eiitltltd to a conmdesion for in- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 


price greater than the commission, 
& the agency contract provides that 
if any goods are sold for leas than the 
current price list by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but such roduotlon In price 
shall be deducted from tlie agent's 
commission. — L aw & Ma('IJ5an v. 
Sawyer Marsey C o., [1918] 1 W. W. R. 
727 ; 13 Alta. L. R. 126 ; 38 D, L. R. 
333.— CAN. 

sk. No commission on land not sold.] 
— Deft. ’a land having been listed wjth 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sole of deft.'e land, 
or that deft made a sale thoreot to a 
person Introduoed to him by pltf. : — 
iJeld : pltf. had not shown the per- 
formance of any seniees which 
entitled him to commission. — D unn 

V. Graf (1922), 66 D. L, R. 713.— 
CAN 

si. No commission on goods ** taken 
hack.**] — Held : goods “ taken back " 
Included goods “ repossessed ” on 
<lcfault. — Ck)wiE V. Sawyer-Massey 
Co. (1916), 34 W. L. R. 274 ; 10 

W. W. R. 254.— CAN. 

sm. Sale of homestead — Necessity 
for unfe*a consent.] — Semple r. Sharp, 
[1927 ) 1 W. W. R. 966 ; 21 Sask. L. K. 
435.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 2.— 

0. (a). 

b i. Loss through delay in 

dehoery ] — E, & Co., commission 
agents, entered Into a contract with 
defts. under which they undertook to 
purchase k ship goods ** on account & 
risk of defts,, & £. & Co. *>hlpp<'d the 
goods under a o.i.f contract on board 
a German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destination 
until long after doe time. On defts.’ 
refusal to accept the goods they were 
sold : — Held : K. & Co. were entitled 
to recover damacres for breach of con- 
ti>aot. — M eredith v. Abdulla (Sahib) 
(1918b X* L* B. 41 Mad. 1060.— IND. 
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sn. Broker buying wheal to meet dc- 
liveries.] — Brokers were instructed by 
their prtucipal to sell wheat for future 
doHrory : — Held : when the principal 
could not deliver ,tbe wheat ho 
instructed the brokers to buy the wheat 
nec^jssury to cover his contracts, which 
they did, & he must repay to them 
the amount so expended.— Canadian 
Grain Co., Ltd. v. Nichoi., (1920] 
3 W. W. R. 127 ; 53 D. L. R. 375 ; 
13 Hask. L. R. 30, — CAN. 

BO. Dfcdln^fs in grain futures — Broker 
with kmnuledge of illegality of transact 
tions — Broker not erUitlea to recover 
bidance due from eustomer .] — Topper 
Grain Co. r. Mantz (Alta.), [19201 2 
D. L. R. 712 ; [1926] 2 W. W. 11. 140. 
—CAN. 

PART VIII. SECT. 8. SUB-SECT. 2.— 

C. (b). 

Bp. Forwarding agent acting in ac^ 
cordevnee with (wdinary duty.y—Dott^., 
forwarding agents in Durban, who 
acted os'the agents of pltf. in clearing 
& forwarding goods oo<isigned to him 
from India, on Oct. 21, received a letter 
from a firm In India Informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 
arrived on Oct 20, & on Oct. 22 defts*. 
cleared & trucked the goods to Johan- 
nesburg & sent pltf. a consignment 
note which ho received on Oct, 26, 
Immediately on receipt of the note 
pltf. telegraphed to defts. Instruoting 
them to keep the goods for sale in 
Durban. Defts. on the Instructions 
of pltf. had the trucks stopped &■ 
returned to Durban, Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Bela.: defts. In railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty os forwarding agent*?, 
& in the absence of special Instructions 
to the contrary defts. were justified 
In so railing the goods. — Fatel v, 
KEF.LER & Co., [1923] App. D. 606.— 



AKX> EmPIRK DIOBST SlTPPLBMKNT. 


1941, AM, Amuntalion t — Refd. Chiistoforides v. 
’Story, [1924] A. 0. 666. 

1944. Add. Annotaiions : — Distd. Bein^te v. Union 
Manufacturing Oo. (Eamsbottom), [1918] 1 
K. B. 592. Conscl. Warren v, Agdeab^ian 
(1922), 38 T. L. B. 688. 

1945. Add. Annotations : — Apld« French v. Leeston 

" Shipping Oo. (1921), 87 T. L. R. 453. Refd 

Hclgate r. Union Manufacturing Cp. (Bams- 
bottom), [1918] 1 K. B. 592. 

1946* Add. Annotaiions : — As to (2) Gonsd. Warren 
V* Agdeshman (1922), 38 T. L. B. 588. 
Refd. Turpin v. Victoria Palace, [1918] 2 K. B. 
539. Generally^ Refd. Beigate v. Union 
'Manufacturing Oo. (Bamsbottom), [1918] I 
K. B. 592 ; Ke Bubel Bronze & Metal Oo. & 
Vos, [1918] 1 K. B. 316. Mentd. Blackburn 
Bobbin Oo. v. Allen, [1918] 2 K, B. 467; 
Me Comptoir Oommerci^ Anversoia A Power, 
[1920] 1 K. B. 868 ; Sweet v. Williams (1922), 
128 L. T. 379. 

1947. Add. Annoiaitofi : — ^Refd. Warren v. Agdesh- 
man (1922), 38 T. L. B. 688. 

1947a. — — — By a contract in writing deft, 
appointed ^ pitfs. to be solo agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pitfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pitfs. or not, & deft, 
agreed with pitfs. that he would keep them 
fully suppliecl with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pitfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft, broke these 
imdertakmgs & then wrote to pitfs. cancelling 
the agreement ; — Held : as it was a necessary 
implication from the terms of the contract 
that pitfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for l^k of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessa^ implication that the business shall 
be carried on for that term, yet, as deft, had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, h© could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation. — Warren ^ 
Co. V. Agdeshman (1922), 38 T. L. B. 588. 

1949. Add, Annotation : — Mentd. Beigate v. Union 
Manufacturing Co. (Bamsbottom), [1918] 1 
1^. IB. 592 > 

1950. Add. Annotation : — As to {2) Refd. Payzu v, 
Saunders, [1919] 2 K. B. 681. 

1951a. .j—By an agreement made between 

pltf. & a limited co., which carried on business 


in Lancashire, in consideration of pltf. 
scribing for £1,000 in shares of the co., » m 
introducing to the co. certain new clasps of 
goods to be manufactured by them, 
appointed him their sole agent in the United 
Kingdom, India. A? the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should'^eo long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side* The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municateji to the co., who upon^ approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not definitely to accept orders 
for the co., but only subject to cohmmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capita, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Meld : the agree- 
ment was to employ pltf. as agent for the 
seven years & a term could not be implied 
to the efiect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; A; the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach. — Beigate v. Union Manufac- 
turing Co. (Bamsbottom), [1918] 1 K. B. 
592 ; 87 L. J. K. B. 724 ; 118 L. T. 479; 
0. A. 

Annolaliom : — Retd. Tbomas v. Todd, ri92SJ 2 K. B. 511; 

Livock V. Poar<)oii (1928), 33 Com. Cas. 188. 

1952. Add. Annotation : — Refd. Warren v, Agdesh- 
man (1922), 38 T. L. B. 588. 

1958. Add. Annotaiions : — Refd. Beigate i;. Union 
Manufacturing Oo. (Bamsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. B. 688. 

1957. Add. Annotaiions : — Refd. Beigate v. Union 
Manufacturi^ Oo. (Bamsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. B. 688. 


PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (6). 

•q. Contract for delivery of grain — 
Aduai delivery necensary — DiUy of 
btoker to prove coiUracI not UUgcU .] — 
Hansbk V . Lbohtzikr, U9251 4 D. L. R. 
1008.— CAN. 

PART Vlll. SECT. 8, SUB-SECT. 2.— 

D. (a). 

■r« Agent assuming liability to third 


party .) — Where a euperlntendent of 
'road oonstruction for a mimlcipality 
ordered cmpplle^ on its behalf. & which 
were ebarirea to It : — Held : ae he was not 
legally liable on the accounts he bad no 
canee of action against the muni- 
clpaiity in respect thereof whether for 
parent or Indemnity, although he 
had paid one of the acconnts Si. judg- 
ment had been obtained against him 
for another.-— D igkiksok e. Eubal 
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MVtaOlPiJJTT OF STONEHAOtne, [1920] 
1 W. W. R. 236 : 60 D. L. & 383 ; 
13 Saak. h. R. 1.— CAN. 


PARTVni.SB(IT.ABUB4E0T 8. 

—B. 

195911. For this ntunher read 
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AM 9 Annotaiions •*~^R6fd« Taylor v. Oakes* 
Boncofoni (1922), 127 L. T. 267, Mentd. 
Moriarty v. Begent’s Garage Oo., tl921] 1 
Sil* li^* 4L23« 

1968* Ad^ AnnotaiUm : — Oenerdtlpf Mentd. Be 
Bubel Bronze & Metal Oo. & Vos, [1918] 1 
B. 815. 

1974. Add^ Annotaiiona: — As to (1) Consd. Mor- 
timer V, Beckett, [1920] 1 Oh. 671. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Oh. 671. 

1979. Add, Annotation : — ^Mentd. Hamilton v. 
CaldweU (1919), 88 L. J. P. 0. 173. 

1980. Add, Annotation : — As to (2) Clonsd. Martin 
V. Stout, [1926] A. 0. 869. 


1999. Add, Annoiaiion :~Qemrally, Mentd. Xiow* 
ther V, Harris, [1927] 1 K. B. 398. 

2005. Add. Annotation : — As to (2) Retd. Wright- 
son V, McArthur ds HutchisonB, [1921] 2 
K. B. 807. 

2025. Add, Annotation : — ^Mentd. Lowther v, 
Harris, [1927] 1 K. B. 893. 

2029. Add. Annotation : — Refd. Re Chinsbourg, 
Exp, Trustee (1920), 89 L. J. K. B. 726. 

2056. Add, AnnotaUon : — ^Refd. Booth S.S. Co. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. L. 0. 
461. 

2092. Add, Annotation : — Generally, Mentd. Re 
Eyre- Williams, Williams v, Williams, [1923] 
2 Oh. 633. 


Part IX. — Relations between 

2094. Add, Annotation : — Mentd. Banque Beige 
Pour L'Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2095. Add. Annotation : — ^Mentd. Banque Beige 
Pour L*Etranger v* Hambrouck, [1921] 1 
K. B. 321. 

2096. Add, Annotation : — ^Refd. Banque Beige 
Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. 

2098. Add, Annotation : — Consd. .Tones v. Waring 
& Gillow, [1926] 2 K. B. 612. 

2106. Add. Annotations : — Refd. Be Hodgson’s 
Trusts, Public Trustee v, Milne, [1919] 2 Oh. 


Principal and Third Parties. 

189 ; Banque Beige Pour L’Etranger v. 
Hambrouck, [1921] 1 K. B. 321 ; Be Wait, 
[1927] 1 Ch. 606. 

2109. Add, Annotation : — As to (1 ) Refd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

2113. Add. Annotation : — Mentd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2118. Add. Annotation : — ^Befd. Muller (London) 
V. Lethem, Same v. I. R. Oomrs., [1927] 1 
K. B. 780. 

2120. Add, Annotation : — Consd. Rederi Akt. 
Transatlantic v. Brughom, [1918] 1 K. B. 394. 


1967 a. 


-.] — In a five years' 


agreement between a selling agent & 
a firm of merchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merohants should 
bo entitled to terminate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold &; delivered by the 
agent failed to reach the stipulated 
turnover. & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 
aotuaily delivered by lilm fell short of 
it, o^rtng to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
The merohants, who wore not manu- 
facturers, were dependent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they reouircd. They had, 
however, obtained sufficient goods 
to have implemented the 'agent’s 
orders, but they preferred to distribute 
these goods ratably among ail their 
agents Sl customers, the agent in ques- 
tion receiving hia full share. In an 
action by the agent against the mer- 
chants conoludmg for damages for 
tmjusl^able termmatlon of the agree- 
iQ^nt : — Btld : dofta. were not entitled 
to terminate the agreement.— D owunq 
V, Mbthvkn. Sons & Co., [1921] 
S. 0. 948 ; 69 So. L. R. 7.— SCOT. 

J978 iii. — -.1 — Pltl. & defts., 

an English biisiness house, entered into 
an agreement by oorrespondenoe by 
which pltf. was to be the selling aront 
of defts.* goods In British Oolunibla. 
In the letter from defts. setting ont 
the proposed tenna of agreement were 
the words, ** this offer to bo firm for 
one year.*' Defts. broke the agency 
agreement during the first year 


Held : pltf. was entitled to damages 
on the basis of loss of profits on two 
years’ contract, as being reasonable In 
all the circumstances. — Macdonald v. 
Casein, Ltd., [1919J 1 W. W. R. 293.— 
CAN. 

1978 iv. .] — In 1911 reaps. 

agreed to employ applts. as under- 
brokers for the business of a co. during 
the subsistence of an agreement which 
they themselves had as brokers to the 
co. : the latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined the agreement 
with applts. On Dec. 8, 1912, resps., 
bond fide Sc not as a means of limiting 
the damages, made a new agreement 
with the 00 ., the terms of which were 
inconsistent with, &; thus put an end to, 
the original agreement between resps. 
Sc the CO. In Jan. 1913, applts. sued 
resps. for damajres ; — Held : the 
damoges recoverable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Deo. 2, 1912. — ^Laohmandas, etc. v, 
Raghumull (1919), L. R. 46 Ind. 
App. 314 ; 24 0. W. N. 677.— IND. 

PART VIII. SECT. 4, SUB-SECT. 2. 

8t. Liability of prinoipeUa to irideTrmifv 
agent — Helease of co-prindipal,} — The 
release of one co-principal does not 
release another co-prinoinal from his 
obligation to exonerate k contribute 
to the extent to which he would have 
been ultimately liable bad the one 
co-principal not been released, — 
Malowant V , Pasbhko, [1019] 1 
W. W. R. 653.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

b i, Goods sold-^Knowledus of 

purchaser,] — M. left two hundred « 
fifty oattle with B.. a cattle dealer. He 
gave B. written authority to sell forty- 
eight, Sc B. was to grase the rest. B. 
sold one hundred cattle to C., purporting 
to act as M.*i agent, showing the 
written authority Sc alleging further 
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oral authority. At B. ^s request O. made 
a cheque for the purchase price payable 
to him. C. bought in good faith Sc 
for value. M. repudiated the sale Sc 
sued to vindicate the cattle sold with- 
out authority : — Held : the written 
authority Sc the request for personal 
pajTnent should have put tne pur- 
chaser upon Inquiry. — Muller v. 
CHENNBLL8 (1923), 44 N. L. R. 69. — 
S. AF. 


2106 i. Agent holding prinHpaVs 
funds — Money paid into agent *8 bonking 
account — Ag^ in fiduciary character.] 
— Money received by a commission 
agent from sales of his customers* 
property, is, after deduction therefrom 
of the agent’s commission Sc exponses, 
money held by him In a fiduciary 
capacity, & if it is xnixed by the agent 
with his own money in his general 
banking account Sc he becomes bkpt., 
the money can be followed If it is 
still traceable. — Salter & Arnold, 
Ltd. V, Dominion Bank (1923), 4 
C. B. R. 379 : [1923] 3 W. W. R. 267.— 
CAN. 


PART IX. SECT. 8, SUB-SECT. 1.— A. 

2120 viii, .] — J., as agent of 

pltf., advanced sums to deft, in con- 
sideration of deft. *8 going to work on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, & to whom 
J. stated that he had aooountod. Deft, 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft, oontended in an 
action for refund of the advance that 
pltf. could not sue without cession of 
action from K. : — Held : pltL had a 
right of action against deft. — O adlela 
V, MouNTJoy, U921] B. D. L. 161.— 
S. AF. 

sa. Action for money paid under con- 
^r^KJ<.l— Pltf., deBiring to have ton 
vessels construoted In Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter intc contracts 
withi three builders for the con- 
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2125, a. Action for specific performance — ^Effect of 
non-disclosure of principal.] — Pltf. procizred 
C. to enter into an agreement to purchase 
land from defts. 0. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently 0. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not being one in which any personal 
qualification by 0. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — Dysteb V , Rakdall & 
Sons, [1926] Ch. 032 ; 96 L. J. Ch. 604 ; 136 
L. T. 690 ; 70 Sol. Jo, 707; [1926] B. & 0. R. 
113, C. A. 

2126a. Sold by agent — ^Effect of misrepre- 
sentation as to being principal.] — G., em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold. He asked 
deft, to buy timber fi‘om him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft, agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set oil gainst the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
.agent for sale on commission. Timber was 
dehvered to deft, with invoices & letters 
bearing the name, address, & description of 
pltf., which G- told deft, were his own trade 
name, address, & description. Pltf. brought 
an action in the coxmty ct. for the price of 
the timber, & the county ct. judge found that 
deft, honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft, was 
put upon inquiry by the invoices & letters, 
& bad notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., & was 
entitled to judgment. — Gbjseb v. Downs 


stnictioD of the vessels, called ** build - 
fng contracts,** & at the same time into 
oontrarts with pltt., called the “ vessel 
contraot<^ '* provldiiijr for the payment 
lor vessels, the nature of their con- 
struction & due delivery thereof. The 
“ building contract ** & the “ vessel 
contract’^ each expressly stated that 
a copy of the other was attached to & 
msde a part of it. By the '* building 
contract ’* deft, covenanted to build 
the vessels according to the terms of 
the ** vessel contract,'* & this contract 
was expressed to be made with pltf. 
as well as with A., & deft, also con- 
firmed provisions of the ** vessel 
contract ” for payment of the instal- 
ments of the purchase price to A. & 
appointed A. his agent to receive 
payments. Upon the signing of the 
contracts a ilrst payment made by 
Itf. to A. was distributed by A. 
etween the three “ builders,** who 
proceeded with the construction of the 
vessels. Upon pltf.'s failure to make 
the next deT)Osit as provided for in the 
“ vessel ’* contract, deft, gave notice 
terminating the contract. Pltf, hav- 
ing brought action for repayment by 
deft, of money paid on aoccunt of the 
vessels, less such expenses as deft, bad 


Supply Co., [1927] 2 K. B. 28 ; 96 L». J. K. B. 
634 ; 137 L. T. 174, 0. A. 

2139a. Agent acting in his own interest.] — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide^ repudiate liability on the contract 
on the groimd that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. — H ambro v. Burnand, [1904] 
2 K. B. 10 ; 73 L. J. K. B. 669 ; 90 L. T. 
803 ; 62 W. R. 688 ; 20 T. L. R. 398 ; 48 
Sol. Jo. 369 ; 9 Com. Cas. 261, 0. A. ; rev8g», 
[1903] 2 K. B. 399. 

AnnotcUions : — Consd. WUlls, Faber v, Joyce (1011), 104 
li. T. 676; Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, 11024) 1 K. B. 776. 
Distd. Reckitt v. Barnett, Pembroke & Slater (1928), 46 
T. L. H. 30. Refd. British Marine Mutual Insce. Assooh. 
V, Drafien, Read & Morgan (1903), 47 Sol Jo, 672 ; 
Ruben v. Great Fingall Consolidated, 11904] 2 K. B, 712 ; 
Malcolm, Brunker v, Waterhouse (1908), 24 T. L, R. 864 ; 
Lloyd V . Grace, Smith, [19121 A. C, 716; Lloyds Bank 
V. Chartered Bank of India, Australia & China (1928), 97 
L. J. K. B, 609. Mentd. Chithbert v, Robarts, Lubbook, 
[1009] 2 Ch. 226. 

2139b. Account stated & signed by agent.] — In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign tlie repair account with the 
Lloyds* surveyor as “ approved subject to 
adjustment & conditions of insurances.** 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners* ^agent & by Lloyds* surveyor in 
the above form after a detailed examination 
of the accoimt. The owners paid part of 
the amoimt due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the ownei*s for the balance of amoimt due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 


locurred by virtue of the contract : — seal.] — Defts. made an agreement with 
Held : pltf. had no right of action. — B. for conditional sale to him of a largo 
VanHeaiklrycko.NewWestminb'jtsii quantity of land, the intention of the 
CoNBTKUcTioN & EnoineeAimg Co., parties being for its subdivision & 
Van Hemeuitck v. Northern Con- [ sale for finit -farming purposes. All 
STBUCTiON Co., Van Hemelryck V. surveys & sales were to be approved 
Pacific Construction Co. (1920), 29 by defts., a minimum pilce per acre 
B. C. R, 39 ; 65 D. L. R. 689. — CAN. in ‘»olllng was stipulated, & the pro- 

ceeds of sales were to be paid into a 
PART IX. SECT. 8, SUB-SECT. 1.— B. bank to defts.* credit. & title to bo 


2134 i. Getieral rule .} — BoLUB & Co„ 
Ltd. V , iNGLiB Brothers, Ltd., [1024] 
N. 2. L. li. 164.— N.Z. 

218511. ,] — Deft., owner of a 

theatre, entered into a contract with 
W., on advertising manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. The 
campaign was to take the form of a 
contest for prizes to be offered for 
selling tickets of admission to the 
theatre. Pltf. was assignee for value 
of a prize-winner's rights i — Held : the 
agent's promises to the contestants 
were the promises of deft, as principal, 
& deft, was liable as principal. — Ross 
V . Kobold, h924] 1 D. L. R. 750 ; 
1 W, W. R. 428 ; 34 Man. L. R. 111.— 
CAN. 

sb. Contract in agent's name — Under 


retained by defts. until the full pur- 
chase price of the sale to B. was realised. 
On certain amounts of sales being 
made, defts. agreed to do certain 
clearing, irrigating Sc tree -planting, 
B. acting as their agent in the super- 
vision thereof. B, ^as to receive 
commission on sales made, should he 
not succeed in carrying out the agree- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot .to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
made by him : — Held : the fact that 
pltf.’s agreement was with B.. In B.'s 
own' name & under seal, did not 
prevent recovery from defts. as for 
money had 6c received. — HiTOHcocic 
e. Columbia Valley Land Co., Ltd., 
[19191 2 W. W. R. 069 ; 48 D. L. R. 
737.— CAN. 
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agent, less the sums since paid by defta. in 
^ respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated : — 
Held : the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Cabollo Tank S.S. Co., L/td. v. Auex- 
ANDRiA Engineering Works (1921), 38 
T. li. H). 134, H. L. 

2147a. j] — 4 member of the Stock 

Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, & the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares : — Held : the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their debt. — Richard- 
son V, Stormont, Todd Co., [1900] 1 

Q. B. 701 ; 69 L. J. Q. B. 369 ; 82 L. T. 316 ; 
48 W. R. 461 ; 16 T. L. R. 224 ; 5 Com. Cas. 
134, C. A. 

Annotations: — Apld. Lomas v. Graves, [1904] 2 K. B. 557. 

Refd. Re Halstead, Exp, Richardson, [1917] 1 K. B. 695. 

2162. Add, Annotation : — Generally y Mentd. Muller 
(London) v. Lethem, Same v, I. R. Comrs., 
[1927] 1 K. B. 780. 

2168. Add, Annotation : — Refd. Bradford v, Piice 
(1923), 92 L. J. K. B. 871. 

2172. Add, Annotatio'ns : — Refd. Norbury Natzio 
V, Griffiths, [1918] 2 K. B. 369 ; Rodriguez 
V. Speyer, [1919] A. C. 69 ; Bennett v. White- 
head, [1926] 2 K. B. 380; Pine v, Richai'd- 
son (1926), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of v, M. R. M. V. L. (Film of), [1926] 
A. C. 761. 

2176. Add, Annotation : — Mentd. Universal Steam 
Navigation Co. t*. McKelvio, [1923] A. C. 492. 

2177. Add, An?ioto<ion Refd. R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), 

R. M. K. R. M. Somasundaram Chetty v, 
M. R. M. V. L. Supramanian Chetty (1926), 
96 L. J. P. C. 197. 

2183. Add, Annotations : — ^Refd. Bennett v. White- 
head, [1926] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2184. Add, AnnotcdUm : — ^Refd. R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), R. M. 
K, R. M. Somasundaram Chetty v, M. R. M. 
y. L. Supramanian Chetty (1926), 95 L. J. 
P. 0. 197. 


2188. Add, Annotation : — As to (3) Refd. Bennett 
V, Whitehead, [1926] 2 K. B* 380. 

2193. Add, Annotation ; — Consd. Bennett v. White- 
head, [1026] 2 K. B. 380. 

2194. Add, Annotation : — Refd. R. M, K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2195. Add, Annotations : — Apld. Parr v, Snell, 

[1923] 1 K. B. 1 ; R. M. K. R. M. (Firm of) 
V, M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v, Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; Moore v, Flanagan, [1020] 1 
K, B. 919 ; Clarkson v, Davies, [1923] A. C. 
100 : Duffner v. Bowyor (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. " 1023. Mentd. 

Norbury Natzio v, GriiM^s, [1918] 2 K. B. 
369 ; Rodriquez v, Speyer, [1919] A. C. 59 ; Re 
Pennington & Owen (1926), 96 L. J. Ch. 93; 
Bennett v, Whitehead, [1926] 2 K. B. 880; 
Hardie & Lane v, Chiltern (1927), 96 L. J. 
K. B. 773. 

2197. Add, Annotations : — Folld. Moore v, Flana- 
gan & Wife. [1920] 1 K, B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner v, Bowyer 
(1924), 40 T. L. R. 700 ; Debenham v, 
Perkins (1925), 133 L. T. 252; Bennett 
Whitehead, [1926] 2 K, B. 380 ; R. M. K. R. M. 
(Firm of) v, M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v, 
M. R. M, V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2198. Add, Annotation: — As to {!) Dlstd. Deben- 
ham V, Perkins (1925), 133 L. T. 252. 

2199. Add, Annotations: — As to (1) Refd. ‘Moore 
V. Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v, Snell, [1923] 1 K. B. 1; Pirie v, 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert “ Res judicata 
generally, see Estoppel, Vol. XXI., pp. 169 
ei seq,, 198 ei seq,** 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Keep, 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but' he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
roof put in by resp. for damages for the 
reach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, ^ the 


PART IX. SECT. S, SUB-SECT. 2.— 

F. (a). 

217211. .] — Gladur V, Waxch, 

No. 2510 xiv., post, — CAN. 

PART IX. SECT. 3, SUB-SECT. 2.-- 

F. <o). 

2194 V. .] — M., without dla- 

oloaing the fact that ho was aotine as 
agozjit tor the Crown, purchased nay 
from A., Sc was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but be 
nevertheless proceeded with the case 
Sc recovered Judgment against M.-: — 


Held : A., having elected to proceed 
to .Judgment agiunst M.» could not 
afterwards sue the Crown. — Des- 
ROtSERS V, R« (1919), 18 Exch. C. K. 

1.— CAN. 

2194 vi. .] — Engineers brought 

an action against shipowners for 
payment of the balance of the contract 
price of two boilers for a steamship. 
The shipowners denied liability. Sc 
also brought a counter-action for 
damages in roepoct of breach of con- 
tract. The actions were conjoined Sc 
a proof was led, in the course of which 
it transpired that the shipowners were 
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not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as managers 
for a CO. which owned her. Both 
parties thereupon amended their 
records ; the shipowners averring in 
both aotions that they had contracted, 
& were litigating, as agents for the 
limited co. ; & the engineers, as 

defenders in the counter-action, plead- 
ing “ no title to sue’* : — Held : by 
proseoutlhg their own action to 
decree, the engineers had elected to 
treat defts. as their debtors in the 
oontraot. — C raig & Co. v. Blackater, 
[1923] S. C. 472.— SCOT. 
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. Pfoci ought to be allowed. — Fa p, Pitt (1923), 
40 T. L. B. 6. 0. A. 

2283* Adds Annotation : — ^Refdi. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. B. 625. 

2246. Add. Annoiationa : — As to (2) Held. Janvier 
Vs Sweeney, [1919] 2 K. B. 310 ; Pratt v. 
jBritish Medical A^ocn., [1919] 1 K. B. 244. 
Generally i Held. Kreditbank Oaasel G.m.b.H. 
V. Schezi^ers, [1927] 1 K. B. 826; Beckittv. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

2246. Add. Annotaiions : — Consd. Janvier v. 
Sweeney (1919), 35 T. L. B. 226 ; Band v. 
Craig, [1919] 1 Oh. 1; Mintz v. Silrerton 
(1920), 36 T. L. R. 399; Kreditbank Caesel 
G.m.b.H. v, Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 

1 K. B. 244 ; Percy v. Glasgow Corpn., [1922] 

2 A. 0. 299 ; Underwood r. Bank of IJver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
775. 

2252. Add. Annotation : — Mentd. Re Llewellyns* 
Settlmt., Official Solicitor v. Evans, [1921] 

2 Ch. 281. I 

2253. Add. Annotation : — Refd. Collins v. Hopkins^ 
[1923] 2 K. B. 617. 

2267. Add. Annotation : — Refd. Re Jubilee Cotton 
Mills, [1923] 1 Ch. 1. 

2268. Add. Annoiaiione : — Consd. Band v. Craig» 
[1919] 1 Ch. 1 ; Kreditbank Cassel G.m.b.H* 
V. Schenkers, [1927] 1 K. B. 826. 


Ban* 
V. Btitt, 




[192bf 3 K.'B. 497. 

2282. Add. AnnoicUiona : — ^Refd. 

Sweenoy, [1919] 2. K. ?. SI® ^ 

British Medical Assocn.. [1919] 1 K. B. 244» 
Kreditbank Cassel G.m.b.H. v. Schenkers, 
[1927] 1 K. B. 826. 

2284. Add. Annotations: — Consd. Janvier v. 
Sweeney (1919), 35 T. L. B. 220 ; Band v* 
Craig, [1919] 1 Oh. 1 ; Mintz v. Silverton 
(1920), 36 T. L. B. 399; Kreditbank Cassel 
G.m.b.H. v. Schenkers, [19271 1 K. B. 826; 
Britt V. Galmoye & Nevill (1928), 44 T. L. B. 
294 ; Beckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. Refd. Pratt v. British 
Medical Assocn., [19X9] 1 K. B. 244 ; Percy v. 
Glasgow Corpn,, [1922] 2 A, 0. 299 ; Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. p. 776; Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1928), 97 L. J. K. B. 609. 


2285. Add. Annotation : — ^Mentd. Kent v. Atkin- 
son, [1923] P. 142. 

^286. Add. Annotations : — Consd. Band v. Craig, 
[1919] 1 Oh. 1 ; Performing Bight Soc. v. 
IVIitcheU & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. B. 
226 ; Soanes v. L. & S. W. By. (1919), 88 
L. J. K. B. 624. 


2287. Add. Anyiotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 


PART IX. SECT. 3, SUB-SECT. 2.— 

F. (d). 

2206 i. Election to sue one discharoes 
otttcr.'h-^MunRAY v. Dklta Copfkr 
Co., Lm. 11925] 4 D. L. R. 1061.— • 

CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— A. 

2245 .] — Resp. had taken 

fire Insurance policies in several cos., 
amongst which were applt co. &; the 
F. Co., both represented by D, as their 
agent. The property Insured having 
been destroyed by fire, reap, received 
from the adjuster a memorandum 
showing him entitled to 12,864.45 
as against the F. Co., & to $1,841.45 
& $2,861.60, as against applt. co., 
under two policies. Later on, the 
F. Co., sent to D. their cheque payable 
to resti., & D. appropriated its pro- 
ceeds by forging the signature of resp. 
The latter, pressing D. for a settle- 
rnent, accepted as an aecommodation 
D/s personal cheque for the amount of 
his claim against the F. Co. On the 
afternoon of the same day, I). informed 
resp, that the cheque of the F. Co. had 
arnved. At that time, D. had also 
received from applt. oo. two drafts, 
payable to the order of resp. D. 
obtained re^.’s indorsement on the 
larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Co, which he would use to reim- 
burse liimeelf for his personal cheque, 
8c also secured resp.'e signature on the 
other draft on the representation that 
it was a receipt, the execuUon of which 
was a formality required by the F. Co. 
D. indorsed both dr&fts Sc deposited 
them to his own credit. Sc they 
were later paid 8c charged to ^plt. 
CO. *8 account by the oank. Resp. 
having sued applt, co . : — Held : in 
the fraud practised upon resp., 1). 
was acting within the scope of bis 
agency so as to make his fraud that 
or his principals, applt. co. ; 8c the 
indorsements on the drafts of applt. 
oo. were not binding on resp, in 
the oircamstanoes in which they 
were given. — National Union Fxbb 
Insurance Oo. of Rittsbubg e. 
Martin, [1924] 3 X>. h. R. 1012; 


S. 0, R. .348 : affg.. [1923] 4 D. L. R, 
574 ; 3 W. W. R. 897 ; 19 Alta. L. R. 
786 ; oJOrg., [1923] 3 D. L. R. 220.— 
CAN. 

2245 vl. Pope v. PiCTOU 

Btkamboat Co. (1865), 6 N. S. R. (2 
Old.) 18.— CAN. 

2245 vii. .} — Partab Narain v. 

.Tvtb Mills (1927), I. L. R. 50 AH. 
29.— IND. 

2246 ii. .] — ^Pltf., believing 

Z. to be agent of defts., arranged with 
him for the shipment of two carloads 
of grain to defts., & signed the bills of 
lading, on wliich his name appeared 
as shipper 8c dafts.* name as con- 
signees. The documents were signed 
partly in blank, certain particulars 
being loft to be filled in by Z. Z. used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
orosflfid out defts,* name as con- 
signees 8c substituted that of the bank 
Defts., being notified of shipment, 

{ >aid the bank, procurdii the bills of 
ading, disposed of the grain 8c settled 
with Z. for the proceeds ; — Held : 
defts. were liable to pltf. for conversion 
for the value of the grain. — I iEno v. 
Simpson -Hbpwobth Co., Ltd., [1919] 
1 W. W. R. 721 ; 45 D. L. R. 285.— 
CAN. 

2246 iiJ. .1 — A principal is 

liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
behefit of the agent. — Dinabandhu 
Saha v. Abdul I^atif Molla (1912), 
I. L. R. 50 Oaks. 258.— IND. 

2258 iv. ■■ —" .] — ^Pltfs., who 

resided in England, were the owners of 
a Bub-divislon in Oalgary Sc were repre- 
sented there by agents. . L. obtained 
from the agents a listing of parcels of 
lots 8c authority to obtam purchasers. 
L. induced deft.<vto purchase lots for 
$3,400 under an agreement made by 
a notitious person as vendor, which L. 
delivered to deft. 8c received from him 
$1,500 as the cash payifient, L. 
brought in to pltfS.* agents an agree- 
ment lor sale ox the lots to a fictitious 
person lor $3,000 of which $1,000 was 
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f payable in cash, which sum only be 
said in. He also subsequently ool- 
ected from deft., but never paid in, 
the deferred payments under deft. *8 
aOTcemeiit. Pltis. had no knowledge 
of L.*s fraud until after all the money 
had been paid to him : — Held : pitta 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted tor 8c received by L. — Denton 
V. Goodman, [1922] 1 W. W. R. 117 ; 
62 D. L. R. 669.— CAN. 

2253 V. Agent added as co- 

defendant.] — The agent of pltf., the 
vendor, made false representations 
without the knowledm of his principal 
in order to Induce deft, to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction 8c. on being sued by pltf. 
for such non -performance, brought a 
counterclaim for rescission 8c damages 
8c Joined the agent as co-defendant : — 
Held : the agent was rightly made co- 
defendant. — Rothwrll V. Attwood, 
[1923] 4 D. L. R. 734 ; rcesd., [1924] 
1 D. L. R. 43.— CAN. 


PART IX. SECT. 4, SUB-SECT. 1.— A. 

2282 vii. Negligence of 

agent* s emplovee.l — An agent Is not 
personally responsible for damage 
done by the negllgenoe of those 
employed by him in the service of his 
principal, but the principal or those 
aotuaiiy employed only are liable. — 
WiNTEBMim: V. Moulton (1922), 65 
D. L. R. 663.— CAN. 

2282 viU. — .1— Deft, agreed 

to provide teams 8c men to cart goods 
for pltf.. Sc in performing such con- 
tract caused damage to certain roads. 
The coimty council took proceedings. 
Sc obtained Judgment against pitl. 
for recovery of the expenses Incurred 
by the council by reason of the 
damage caused by the extraordinary 
tralBo carried on by deft. On a 
by pltf. to be indemnified by deft., tor 
the amount of tjie Judgment Held 
deft, was pltf.*s agent to do the carting, 
8c the liability to pay for the damsM 
retted onj^.*— Beou v. Hagan, [18^1 
N. %. L. E. 220.— 
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22^. Add* Annotations : — Oonsd. Janvier v. 
Sweeney (1919), 86 T. L. U* 226 ; Rand v* 
Craig, [1919] 1 (jh. 1 ; Kreditbenk Cassel 
Gh.b.H. V* ^henkers, [1927] 1 K. B. 826 
Refd. Pratfe v* British ‘Medical Assocn., [1919] 

1 K. B. 244 ; Mintz v. Silverton (1920), 36 
T. L, B. 399 ; Percy v. Glasgow Oorpn., 
[1922] 2 A. 0* 299 ; Underwood v. Bank of 
liiverpool. Same v* Barclays Bank, [1924] 1 

Hd* 776* 

2294. Add* Annotation : — Retd. Bonham v. May- 
cock (1928), 138 L. T. 786. 

2295* Add. Annotation : — Refd. Admiralty Oomrs. 
V, National Provincial & Union Bank of 
England (1922), 127 L. T. 462. 

2805. Add* Annotations : — Mentd* Aksionaimoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 632 ; The Tervaete, [1922] P. 269 ; 
Duff Development Co. v* Kelantan Govern- 
ment, [1923] 1 Oh. 386. 

2809. Add* Annotation: — As to (1) Refd. London 
Joint Stock Bank v* Macmillan & Arthur, 
[1918] A. C. 777. 

2817. Adi* Annotations: — Apld. Pratt v. Patrick, 
[1^24] 1 E. B. 488. Consd. Parker v* Miller 
(1926), 42 T. L. R. 408; Brooke v. Bool, [1928] 

2 K* B. 678. 

2818. Add. Annotations : — As to (1 ) Refd. Pratt v. 
PatHck, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke v* Bool, [1928] 2 K. B, 578. 

2318a. <.] — Deft, was in his motor car, 

with him, on his invitation, being two 
friends, E. & P. E, drove the car, A owing 
to his negligence it collided with another 
vehicle, & P, sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 93), for damages j — 
Held : as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management So mechanical 
control to E. — Peatt v. Patrick, [1924] 


1 K. B. 488 ; 93 L. J. K* B. 174 ; 1.30 L. T. 
736 ; 40 T. L. R. 227 ; 68 Sol. Jo. 387 ; 22 
L. G. B. 186. 

2318b. Search for escape of gas.] — ^A land- 

lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for tbe escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion ^as caused, resulting 
in damage to the tenant’ goods on the 
premises : — Held : tb^lanu. 3rd was liable 
for the damage on the%round {inter alia) of 
agency. — Brooke v* Bool, [1928] 2 K. B. 
678 ; 97 L. J. K. B* 611 ; 139 L. T. 376 ; 44 
T. L. R. 631 ; 72 Sol. Jo. 354, D. C. 

2326. Add* Annotations : — Generally^ Refd. Poland 
V. Parr, [1927] 1 K. B. 236. Mentd. Pratt 
V. British Medical Assocn., [1919] 1 E. B. 
244 ; Prager v* Blatspiel, Stamp So Heacock, 
[1 924 ] 1 E. B. 666. 

2881. Add. Annotation : — Dlstd. Gob Cboon Seng 
V. Lee Eim Sod. (1925] A. C. 650, 

2336. Add. Annotations : — As to {\) Refd. Britt v* 
Galmoye & Nevill (1928), 44 T. L. R. 294. 
Generally* Refd. Poland v. Parr, (1927] I K. B. 
236. Mentd. .lefferies So Atkey v. Derbyshire 
Farmers (1920), 36 T. L. R. 825, 

2839. Add* Annotaiions : — As to (1 ) Consd. Per- 
forming Right Soc. V* Oiryl Theatrical 
Syndicate, [1924] 1 E. B. 1 ; Performing 
Right Soc. V. Mitchell So Booker, [1924] 1 
E. B. 762. 

2345. Add* Annotation : — Mentd. Camillo Tank 
S.S. Co. t;. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

2348. Add, Annotaiion : — ^Mentd. Akt. Reidar v* 
Arcos (1926), 42 T. L. R. 737. 


PART IX. SECT. 4, SUB-SECT. 1,— B. 

2299 i. Fvnds received /or inweat- 
merU — By locai manager of bank — 
Jmprovideni inveatment. ] — Two per- 
sons who formed the local advisory 
board of deft. co. purchaned on defts.* 
behalf for $7,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about $7,600 taking the ansignmont o 
their own name “ os trustees/* One 
of these persons, the local manager of 
deft. CO. had an individual pri\ate 
client, pJtf,, for whom he had invested 
money. Having *6,000 of pitf.’s 
money on hand he invested it by 
buying a part interest in the assign- 
ment of agreement for sale. Sc a 
declaration of trust was made by the 
trustees in pltf/s favour to the extent 
of $6,000 Sc interest. The investment 
turned out badly Sc pltf. sued deft. oo. 
for recovery of his money : — Held : 
pltf, was entitled to recover. — ^Mo- 
Cbindlb V* London SromsH Cana- 
dian INVKSTIIBNT SyNDTOATR. {1922] 
8 W. W. R. 977 ; 70 D. L. R. 612.— 
CAN. 

PART IX. SECT. 4. SUB-SKOT. 1.— 0. 

8817 11 a. .] — A motor 

bicycle, the property of deft., which 
was ridden ny R,, deft .’8 brother, 
injured pltfs. DefL's brother had 
general permission to ride the motor 
bloyole tor himself or for deft., but he 
waa never in deft. *8 employment. 
The jury found that the rider was 
aotliig as the agent or servant of deft. 


in the management of the motor bicycle 
at the time of the accident : — Held : 
the jury’s fUidlngs & verdict must 
stand. — Thompson v. Reynolds, Gib- 
son V. Reynolds, [19261 N. 131. — IR. 

2817 ii b. .1 — Driscoll v. 

CoLLRTTi, [1926] 2 D. L. R. 428 ; 68 
O. L. R. 444.— CAN. 

2317 it 0 . .] — A man was 

knocked down Sc killed by a motor oar 
owned by deft, whilst it was being 
driven by his son. The car was kept 
in a garage on deft.’8 property which 
adjoined the son’s home. Deft, was 
not licensed to drive Sc had never been 
seen driving the oar, which on many 
ooc^ons was driven by the son, who 
worked with his father. The accident 
took place whilst the oar was proceed- 
ing in the direotloa of the homes of 
deft. Sc his son : — Held : the evidence 
was not sulfioient to establish as 
between deft. Sc Ids son the relationship 
of principal Sc agent. — Goldman v* 
BarnPield (1927), 27 8. R. N. 8. W. 
405 ; 44 N. S. W. W, N. 147.— AUS. 

2817 il d. — .1 — Pltf. collided 

with deft. *8 motor oar, which Was driven 
by Jm a son of deft., A sustained serious 
injuries. In answers to interrogatories 
deft, admitted that she was the 
registered owner of the motor oar ; 
that her son 0. Sc her daughter H. were 
Uoenaed drivers ; that she bad pur- 
ohased the oar for pleasure ; that she 
paid for all the petrol Sc oil ; that her 
ton J. resi4ed with her ; that she paid 
the rent for a look-up garage, the key 
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of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother’s car more than onoe prior 
to the day of the accident. Deft, 
denied that she- knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access tq the key, & stated 
that she never at any time grave J. 
permission to drive her oar, & that ho 
never drove It to her knowlodgtJ : — 
Held : if the answer of the Jury that 
J. at the time of the aocident was 
driving the car with the implied 
authority of deft., amounted to a 
finding of agency, it must be set aside, 
on the ground that there was no 
evidence to support It. — Gibson e. 
O’Keeney, [1928] N. I. 60.— IR. 

2317 ii 9* .1 — A motor oar 

owned by deft, was, at the time of an 
aooiient, being driven by a person to 
whom It had been lent by him : — 
Held : the meire proof of deft, *8 owner- 
ship of the car was not of itself sufficient 
to establish a prlmd facie case of 
liability on his part. — Ferguson v. 
Wagnbk(1926), 27 S. R. N. S. W. 9 ; 
44 N. S. W. W, N. 22.— AUS. 


2317 ii t. Allouing third 

parig to drive contrary to instruetiona — 
Prinrij^ not liable.] — Wainio v. 
BbaUDREAULT (Ont.), [1927] 4 D. L. R. 
1131.— CAN. 

2819 I, Add “ revBd., ouh npm* 
Murray V. Jenkins (1898), 28 S. O. R. 
500 — 0 AN/*and delete the word **AUS.** 
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2896* Add, Annotation : — ^Mentd. Public Trustee v. 
Duchy of Lancaster, [1927] 1 K. B. 616. 

2409. Add, Annotation : — Mentd. North Stafford- 
shire Ry. V. Edpe (1919), 89 L. J. K. B. 78. 
2415. Add, Annotation : — Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
46 T. L. R. 123. 

2436. Add. Annotation : — Generally^ Refd. Sassoon 
V, International Banking Corpn.* [19271 A. 0. 
711. 


2446. Add, Annotation : — ^Refd. Olayton -Greene v, 
De CourvUIe (1920), 36 T. L. R. 790. 

2448. Add, Annotation : — Refd. Edwards v. Porter, 
McNeall v, Hawes, [1923] 2 K. B. 638. 

2449. Add, Annotation : — Mentd. Ee TheJlusson, 
Et. p, Abdy, [1919] 2 K. B. 735. 

2435. A dd. Annotations : — Refd. Re City Equitable 
Fire Insce., 119261 Ch. 407. Mentd. Am- 
monia Soda Co. V, Chamberlain, [1918] 1 Oh. 
266 ; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X. — Relations between 

2473. Add, Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pi*e8sed to be entered into “ between G. T. G. 

& Co., owners’ agents, A A. B. Co., C>open- 
hagen, charterers.” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ” the charterers,” & at the 
end of the charterparty the foQowing stipula- 
tion was added in writing : ” Freight A de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.^’ Tlie 


Agent and Third Parties. 

charterparty was signed as follows : “ For 
the A. B. Co., Copenhagen. J. B. J., of the K. 
Coal Co., Ltd. For A by telegraphic 
authority of owners, for G. T. G. A Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K. CJoal Co. ; — 
Held : (1 ) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; (21 the clause in writing 
did not import a promise of liability sufllcient 
to rebut any inference to the contrary from 
the form of the signature. — Kimbf^r Coax Co, 
V. Stone A Rolfp., Ltd., [1926] A. C. 414 ; 
06 L. J. K. B. 601 ; 135 L. T. 161 ; 42 


PART IX. SECT. 6. SUB-SECT. 2.— B. 

2384 i. . 1 — A letter from 

an agent to hie prln<‘ipal wh ch is 
merely a narrative of an Interview 
between the agent & a third party. If 
admissible in evidence at all, is not 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made to him. — Swan v. 
Millkr. [19191 1 I. R. ISl.—IR. 

PART IX. SECT. 6, SUB-SECT. 1.— B. 

2396 ii. Not to agent's vnierest 

to disclose .] — Knowledge communi- 
cated to an agent of a fact which it 
was not the agent's Interest to disclose 
& which he did not disclose to the 
principal cannot be Imputed to the 
principal. — Trxas Co. tj. Bombay 
Banking Co., Ltd. (1919), 24 C. W. N. 
469.-~IND. 

2408 il. .1 — ^Mount Hope 

Rural Municipality v. Findlay, 
[19211 3 W. W. R. 658.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— B. 

2428 Iv. -.] — Quebec Fbde- 

BATED Co-op. Co. v. Farmers Fence 
Co., [1925J 2 D. L. R. 574 ; affg. 
Q. R. 37 K. B. 345.— CAN. 

PART IX. SECT. 6, SUB-SECT. 3. 

■ 0 . In general.] — By conferring 
authority upon his agent the princ.pctl 
gives third persons the right to assume 
that they can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circunistauoe arises which 
in all reason should put them upon 
inquiry, & this rule applies especially 
in favour of third parties who began 
to deal vitb the agent while his 
authority did In fact exist. — Watson 
V. PowEix, 119211 2 W. W. R. 128; 
14 Sask. L. R. 424 ; 58 D. L. R. 615.— 
CAN. 

sd. Owner lexteina farm to former 
manaaer. j — When an owper of land has 
permitted Uls employee to manage a 
farm A to dispose of the crop, from 
year to year, to an elevator co. A 
account for the proceeds, &: the owner 
changes his course of dealing, & 
leases the land to the former employee 
on a crop -payment rental, the owner 


is not entitled to relief against the 
elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the CO. — North American Financ^k 
Co, V. Western Elevator Co. (1922), 
66 D. L. R. 467 ; 32 Man. L. R. 76 ; 
[19221 2 W. W. R. 162.— CAN. 

sf. Agent ancepting goods after 
revocaiion.] — Ajpplts.. a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. bad authority to 
accept chicory ou behalf of applts.,but 
when applta. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Hosps. tendered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but it was rej exited by apnlts. as being 
unsound in terms of the contraoi. 
Prior to the sending ’off of this con- 
signment. applts. hod notified all the 
farmers by circular that they would 
reject any chicory not “ tip-top, 

& charge railage & storage to the 
senders : — Held : the circulars should 
have put resps. on Inquiry as to V.’s 
authority. — Ellis Brown v. Van 
Rooybn, [1920J E. D. L, 81. — S. AF. 

■k. Agent c^racting after revoca- 
tion.] — Deft, authorised his wife to sell 
land, but before the contract with pitf. 
was concluded he revoked his wife's 
authority. The revocation was not 
communicated to pltf : — Held : deft, 
was bound by the oontract entered 
Into by his ag^t with pltf. — Wil- 
liams V, West, [1921] E. D. L. 352. — 
S.AF. 


sailing vessel.** Defts. gave pi If. an 
order. Pltf. wrote to defts. saying : 
** I have cabled the order over to-day 
& I hope soon to be ab'e to give upon 
cable acceptance.’* Subsequently he 
wrote : “ I am glad In being able to 
Inform you that the above-mentioned 
order has been Itooked by my princi- 
pals & will send you official confirma- 
tion In duo course.’* Pltf.’s letters 
were all signed " Niels Storoker ’* 
without any qualification : — Held : 
pltf. was contracting merely as agent, 
not as principal, & was not entitled 
to sue on the contract. — Storaker v, 
Southouse & Long, Ltd. (1920), 20 
S. R. N. S W. 190.— AUS. 

2457 U. .] — An order for books, 

addressed to the publishers on a form 
apparently supplied by them, re- 
questfKi delivery tluough “ your dis- 
tributors,” contained an agreement to 
pay them (the distributors) at their 
office provided that *’ tills order to 
be binding shall be accepted by them.’* 
The distributors supplied the books. & 
sued for the price ■ — Held : tlio action 
was not maintainable. — W ise v. Kerb, 
[19261 1 W. W. R. 849 ; 35 B. C. R. 
101. — CAN. 

2457 iii, .] — Barkley v, 

WiNNYOlTUK (Alta.), [1926J 4 D. L. R. 
638 ; [19261 3 W. W. R. 327.— CAN. 

2467 1 • Agent real principal. ] — W here 
an agent names his principal & makes 
the contract as agent ou bis behalf, he 
cannot enforce it, even though he is 
the real principal, unless the other 
party has affirmed the contract with 
knowledge of the fact. — Glasgow v. 
Hood, [1920] N. Z. L. R. 586.— N.Z. 


PART X. SECT, 1, SUB-SECT. 1.— 
A. (a) i. 

2457 i. Agent cannot sw.} — Pltf. sent 
to defts. a quotation for goods, written 
on paper beaded, ** Niels Storaker, 
Representative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & controcte are subject to 
the suppliers* terms of oontract. No 
order or contract is firmly accepted 
until the suppliers have consented to 
book it.** In the letter he wrote : 
” AJ] orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
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PART X. SECT. 1, SUB-SECT. 1.— 
A. (8) 11. 

2471 Yl. Father dt son .] — A 

person acting for a disclosed principal 
In a oontract Is not liable thereon, 
onless there bo olrcumstanocs to show 
that he intended to render ulmself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come Se. attend his father's 
servant who is ill, raises no presiunp- 
tion that the son agrees to pay for suoh 
servloeH. — Bleecker v. Btutssian, 
[19201 3 W. W. R. 644 ; 54 D. L. R. 
662.-<JAN. 
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T. L. B. 430 ; 81 Com. Gas. 833 ; 17 Afip. 
M. L. 0. 37, H. L. 

2475. A dd. Annotafion : — Generally^ Mentd. Winter- 
botham, Gurney v. Sibthorp & Cox, [19181 
1 K. B. 625. 

2487a. .] — Pltf., a builder, did work on the 

order of H., a directpr of a co. for which pltf. 
had previously done work on^H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, A; that he never gave credit to H. before 
the work was completed : — Held : H. was 
liable for the balance. — Gardiner v. Head- 
ing, [1928] 2 K. B. 284 ; 97 L. J. K. B. 7G6 ; 
139 L. T. 449, 0. A. 

2501. Add. Annotations : — Refd. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1927] A. C. 
487. Mentd. Berners v. Fleming, [1926] Ch. 
264. 

2502. Add. Annotation : — Consd. Dyster v. Ran- 
dall, [1926] Ch. 932. 

2504. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 

2516. Add. Annotation : — Generally ^ Mentd. Stokes 
V. Whicher, [1920] 1 Ch. 411. 

2518. Add. Annotation : — ^Mentd. United States 
Shipping Board v. Strick, [1926] A. 0. 645. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on tho contract after 
having obtained judgment upon it against 


the undisclosed principal, even though such 
judgment is still unsatisfied. — London 
General Omnibus Co., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2530. Add. Annotation : — Mentd. United States 
Shipping Board v. Strick, [1926] A. C. 546. 

2531. Add. Annotations : — As to (1) Refd. Ariadne 

S.S. Co. V. KcKelvie, [1922] 1 K. B. 618. 
As to (2) Refd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

ft 

2537. Add, Annoiatixms * — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2542. Add. Annotations : — Refd. Ariadne S.S. Co. 

V. McKelvie, [1922] 1 K. '1. 518. Mentd. 
Brightman v. Tate, [l^lj^ 1 463. 

2543. Add. Annotations : — Consul. Kimber Coal Co. 
V, Stone A BoUe, [1926] A, C. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
618 ; Universal Steam Navigation Co v. 
McKelvie, [1923] A. C. 492. 

2544. Add. Annotation : — Consd. Kimber Coal Co. 
V. Stone A Rolfe, [1920] A. C. 414. 

2545. Add. Annotations : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 518 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Annotations : — As /o (1) Consd. Ariadne 

S.S. Co. V. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. r. McKelvie, 
[1923] A. C. 492 ; Kimber Coal Co. v. Stone 
A Rolfe, [1926] A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. Generally, Mentd. Rederi 
Akt. Transatlantic v. Drughorn, [1918] 1 
K. B. 394. 

2549. Add. Annotation : — As to (2) Refd. Ariadne 

S.S. Co. V. McKelvie, [1922] 1 K. B. 518. 

2549a* Agents also described as char- 

terers.] — A charterparty was expressed to be 
made “ between T. H. S. A Co., agents for the 
owners ** of a steamer, “ A J. McK. A Co., 
charterers,^* A was signed “ For A on behalf 
of J. McK. A Co. (as agents), J. A, McK.** 


2483 i. Agent real principal. ] — Pltf. 
sifiTuod ao order for the purchase of a 
traotor addressed to a co., for whom 
deft, olainied to have made the sale as 
agent only : — Held : deft, was liable as 
the real vendor. — Peterson v. Cush- 
man Motor Works. [1922] 2 W. W. K. 
1041 ; 87 D. L. R. 88.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) i. 

• i. .] — Every person who in 

making a contract disoloses the 
existenoe, but not the name, of the 
principal on whose bohalf ho is acting. 
18 personally liable on the contract 
to the other contracting party. — 
Gladub V. Waloh, [1918] 3 w. W. R. 
976 ; 43 D. L. R. 767.— CAN. 


sL Person oontrading for **buyer.’*\ 
— In pursuance of authority given by 
deft, his agents purohased sheep for 
pltf. In none of the telegrams between 
pltf. A deft. *8 agents oy which the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained the words ** Buyer 
confirms sale *' : — Held : the words 
** Buyer confirms sale ** showed that 
deft.s agents were contracting as 
agents, A relieved them from personal 
liability on the contract.— Mubrav v. 
Hopkins, [1919] N. Z. L. R. 689.— 
N.Z. 


PART X. SECT. 1, sub-sect. 1.— 
A. (c) i. 

2497 V. .] — Where an agent for 

an undisclosed principal contracts on 
such terms as import that ho is the 
real A only principal, the undisclosed 
irincipal cannot suo or be sued on 
ihe contract. — W est v. Dillioan, 
[1921] N. Z. L, R. 617.— N.Z. 

2497 vi. Agent real principal. ] 

— Where a person who purports t-o 
contract as agent for an undisclosed 
principal is in fact the principal in the 
transaction, it is not clear whether or 
not he is entitled to sue on the con- 
tract as principal. — Glasgow r. Hood, 
[1920] H. Z. L. R. 686.— N.Z. 

2497 vii. Damage suffered hy 

principal.\ — In an action against ship- 
owners for payment of the balance of 
the oontroct price of goods for a ship, 
the shipowners counterclaimed for 
damages for bresmh of contract. In 
the course of the action it appeared that 
the shipowners were not the registered 
owners of the ship, but merely acted 
as managers for a co. which owned 
her : — Held s as pltfs. had In the oir 
oumstances plected to treat defts. as 
their debtors, defts. were entitled to 
oountorclaim for damages although the 
damages had been suffered by the 
principals whom they represented, A 
not by themselves.— C baio A Co. v. 
Biaokatee, [1923] S. C. 472,— SCOT. 
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PART X. SECT. 1, SUB-SECT. 1.— 
A. (0) ii. 

2510 xiv. .] — Where a person 

makes a contract in his own namo 
without disclosing either the name 
or existence of a principal, he is 
primarily liable on the contract to the 
other contract iug party, — Gladde v. 
WALcn, [19181 3 W. W. R. 976 ; 43 
D. L. R. 757.— CAN. 

2510 XV. .] — In on action for 

the hire of a dredge obtained by deft. 

M. from pltf., relief wa« sought against 
deft. J. as undiscloBod principed : 
— Held : suspicious ciroum stances in 
the relations between M. A J. were not 
sufilcient to support the judgment 
against J., in the face of the denial 
of defts. that any such relation 
existed. — Nova Scotia Dredging Co., 
Ltd. V. Musgravb A Co. (1918). 52 

N. 8. R. 71 ; 40 D. L. R. 589.— CAN. 

2510 xvl. .] — ^An agent, who 

does not clearly indicate to the third 
party that he is acting as an agent, is 

g eroonaily liable. — H ills v. Swift 
anadxan Co., 11923J 3 D. L. R. 997. — 
CAN. 

2510 xvii. .] — Litchfield v. 

Saskatchewan A Battle River Land 
A Developing Co. (Sask.) (1908), 7 
W. L. R. 476.— CAN. 

2510xviii. .i — W est v, Dilli- 

L No. 2497 V., ante.— N.Z. 
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8 tea 2 nel^ waa to load a cargo of coal on 
the Tyne & proceed to a foreign port» & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port oi loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty. — Universal Steam 
Navigation Co. v. McKelvie (J.) & Co., 
[1923] A. C. 492 ; 92 L. J. K. B. 647 ; 129 
L. T. 396 ; 39 T. L. B. 480 ; 67 Sol. Jo. 
693 , 16 ^p. M L. C. 184 ; 28 Com. Cas. 
363, H. L. ; affg. S. C. sii6 nom. Ariadne S.S. 
Co., Ltd. v. McKelvie (J.) & Co., [1922] 
1 K. B. 618, C. A. 

Annotation: — ^Refd. Kimber Coal Co. v. Stone & 
Bolfe, [1926] A. C. 414. 

2550, Add. Annotation : — Mentd. Amour v. T leo- 
pold Walford (London), [1921 J 3 K. B. 473. 

2553. Add. Annotation : — Refd. Univei'sal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 

2563. Add. Annoiaiions : — As to {1) Consd. Kimber 
Coal Co. V. Stone & Bolfe, [1926J A, C. 414. 
As to (8) Refd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

2564. Add. Annotation: — As io (1) Refd. Kimber 
Coal Co. V. Stone & Bolfe, [1920] A. 0. 414. 

2566. Add. Annotations : — Consd. Ariadne S.S. 
Co. V. McKelvie, [1922] 1 K. B. 618 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2567. Add. ArinotaMons: — Consd, Kimber Coal Co. 
V. Stone & Bolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B, 
618. Mentd. Universal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

2571. Add. Annotation : — Overd. Universal Steam 
Navigation Co, v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Bolfe, 
[1926] A. C. 414. 

2575. Add. Annotation : — Consd. Benton u, Ccunp- 
bell, Parker, [1926] 2 K. B. 410. 

2576* Add. Annotation : — Elxpld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotations : — As to {I) Retd. Westa- 
cott V. Hahn, [1918] 1 K. B. 496. Generally, 
Mentd. Sutro v, Heilbut, Symons (1917), 14 


Asp. M. L. 0. 84 t Rederi Akt. Aeolus v* 
Hifias (1926), 42 T, L. B. 69. 

2581. Add. Annotation : — Generally,^ Mentd. Uni- 
versal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2583. Add. Annotations .—As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. OmeraUy, Mentd. Palgrave, 
Brown v. Turid S.S., [1922] 1 A. C. 897. 

2584. Add. Annotation : — ^Refd. The Lizzie, [1919] 
P. 22. 

2585. Add. Annotation .—As to (1 ) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492, 

2591. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie. [1922] 1 K. B. 518. 

2593. Add. Annotation : — Generally, Mentd. Bede- 
riakt. Argonaut v. Haul, [1918] 2 K. B. 247. 

2594. Add. Annotation : — As to (2) Retd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Annotations : — Dlstd. Drughom v. 
Bederiakt. Trans- Atlantic, [1919] A. C. 203. 
Mentd. Bederiakt. Argonaut v. Hani, [1918] 
2 K. B. 247. 

2597. Add. Annotation : — As io (\) Consd. Kimber 
Coal Co. V. Stone & Bolfe, [1926] A. C. 414.’ 

2599. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie. [1922] 1 K. B. 618. 

2606. Add Annotations : — Dlstd. Drughom v. 
Bederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Bederiakt. Argonaut v. Hani, [1918] 
2 K. B. 247. 

2608. Add. Annotations : — Generally, Mentd. Bar- 
ker V. Stickney, [1919] 1. K B. 121 ; The 
Lord Strathcona, [1926] P. 143; Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2609. Add. Citations: — Bedebiaktiebolaget 
Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 999 ; sub nom. Argonaut v, 
Hani, 14 Asp. M. L. C. 810. 

Add. Annotation : — Refd. Drughom v. Rede- 
riaktiebolaget Trans- Atlantic, [1919] A. 0. 
203. 

2609a. .] — ^The descript^ion in a charterparty of 

one of the contracting parties as “ charterer ** 
does not, of itself, designate him as the only 
person to 611 that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer,” & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract ; — Held : the evidence was 
admissible. — D rughorn (P.), Ltd. v. Bede- 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (e) i. 

2691 ili. . 1 — Where a wife con- 

traoting for the sale of a house signed 
a document In her own name without 
any Indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pltf of the commission 
on the sale thereof He/d : parol 
evidenoe was not adnii.«i8fble in an 
action against the husband to show 
that ohe was in fact acting as agent.-~ 
EATZMAN V, OWNAHOME HkALTT 00„ 
flM<l 1 D. V. R. 201 1 20 O. W. N. 
S3S*— ^AN» 

PART X. SECT. 1. SUB-SECT. 1.— 
B. (0) ii. 

2698 Ii. -.1— 'l^er© a oontraot Is 


entered into by an agent in his owz 
name & the terms thereof clearly 
Indicate personal liability the agem 
is personally boimd by the contract 
regardless of hie Intention, unless i1 
can be shown by extrinsic evidencM 
that there was an express agreemem 
that the agent should not be liable 6 
that the contract rendering him Uabh 
was so drawn by mistake. — C ubrie « 
Rural Municipality op Wrspobd 
No. 280 . & Lasher. 119181 1 W. W. R 
315 ; 29 p. h. R. 616 ; 11 Sask. L. R 
22- — CAN. 


•m. — — • Sale of shares ,] — ^An in- 
vestor purohased from n chartered 
accountant 150 shares in a oo., paid the 
prioe therefor. & received from the char- 
tered accountant a receipt, wtdoh ac- 

7A 


knowiedged payment of the prioe of 150 
shares A oonoluded with these words : 
** the transfer for which Mil be seat 

f ou for dgnature in due oouxee.** 
n an notion at the instance of the 
pTiiv»b ser against the chartered ao- 
countant for transfer of the shares 
or .repayment of the price deft, denied 
iianillty. averring that his position in 
the transaction was merely that of an 
agent for a disclosed prindpal 
Held: on the terms of the receipt 
deft, was personally liable to imple- 
ment the contract of sale. A It was 
Inoompetmt for him to addnee parol 
svldenoe to show. In oontradiotion of 
Its terms, that be was merdiy an agent. 
— hiNPSAY e. Oraiu, C1919J8. 0/139 ; 
E. 93 ; (19181 2 8. L. T. 3S1. 
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BiAKxiBBOiJiOiiT Trans-Atlahhc, [1019] 
A. 0. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 35 T. L. B. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Gas. 45, H. L. ; 
affg. S. C. sub nom. Redbri Akt. Trans- 
atlantic V. Bbughorn, [1918] 1 K. B. 394, 
O. A. 

AnnotatUm : — Oonsd. Ariadne S.S. Co. v. McKeMe, [1022] 

1 K. B. 618. 

2610. Add, Annotation : — As to (2) Retd. Keen v. 
Hear (1920), 124 L. T. 19. 

2613. Add. Annotation : — Reid. Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

2620. Add. Annotation : — Retd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618. 

2634. Before this case, after See^ notv. Bills of 
Exchange Act, 1882 (c. 61), s. 26,’* add ** <&, 
generally. Bills op Exchange, Vol. VI., 
pp. 112-114.” 

2635. Add. Annotations : —Reid. Elliott v. Bax- 
Ironside, [1025] 2 K. B. 801 ; Kimber Coal 
Co. 17. Stone & Rolfe, [1926] A. C. 414 ; Kettle 
V. Dunster & Wakedeld (1927), 43 T. L. R. 
770. 

2639. Add. Annotations : — Reid. Pocahontas Fuel 
Co. t;. Ambatielos (1922), 27 Com. Gas. 148. 
Mentd. The Tervaete, [1922] P. 269 ; The 
Colorado, [1923] P. 102 ; The Sylvan Arrow, 
[1923] P. 220 ; The St. George, [1926] P. 217 • 
The Ooulandris, [1927] P. 182 ; The Stream 
Fisher, [1927] P. 73. 

2655. Add. Annotations : — Reid. Elliott v. Bax- 
Ironside, [1926] 2 K. B. 801 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2658. Add. Citation : — stib nom. Crew v. Petit, 3 
Nev. & M. K. B 466 ; 2 Nev. & M. M. C. 309. 
Add. Annotation : — Reid. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation: — As to (1) Reid. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. 0. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally, Refd. Kettle 
V, Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2680. Add. Annotations : — Mentd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270 ; 
R. M. K. R. M. (Firm of) v. M. R. M. V. L. 
(Firm of), R. M. K. R. M. Somasundaram 
Chetty V. M. R. M. V, L. Supramanian Chetty 
(1926), 95 L. J. P. C. 197. 

2686. Add. Annotations : — Refd. Weiss, Biheller & 
Brooks V. Farmer, [1923] 1 K. B. 226 ; West- 


minster Bank Hilton (1926). ISO L. T. 316. 
Mentd, Woigall t;. Runoiman (1916), 85 L. J. 
K. B. 1187 ; Manbr© Saccharine Co. v. Com 
Products Co., [1919] 1 K. B. 198 ; Oould v. 
S. E. & 0. Ry. Co., [1920] 2 K. B. 186 ; 
Johnson v. Taylor, [1920] A. 0. 144 ; Wilson, 
Holgate V. Belgian Grain & Produce Co., 
[1920] ^ K. B. 1 ; Diamond Alkali Export 
Corpn. V. Bourgeois, [1921] 3 K. B. 443; 
Finn v. Shelton Iron, Steel & Coal Co. (1924), 
131 L. T. 213 ; Sansoon v> International Bank- 
ing Corpn., [1927] A C 711. 

2695. Add. Annotations: — As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492 ; Generally, Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C 414. 

2701. Add. Annotation : — Consd. .Jkt. Ocean v. 
Harding, [1928] 2 K. Bife871. 

2726. Add. Annotations: — As to (2) Refd. Public 
Works Comrs. v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally, Refd. 
Rowland v. Air Council (1923), 89 T. L. R- 
228. 

2727. Add. Annotations: — Refd. Public Works 
Comrs. V. Pontypridd Masonic Hall Co,, 
[1920] 2 K. B. 233. Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

2728. Add. Annotation : — Mentd. Public Works 
Comrs. V. Pontypridd Masonic Hall Co., 
[1920]2K.B. 233. 

2729. Add. Annotation : — Folld, Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2731. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921 ] 2 A. C. 262. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine « 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
prop'jrly used the engine for other than the 
specified purposes, & claiming a declaration 
tnat pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 


PART X. SECT. 1, SUB-SECT. 2.— C. 

jil. — — A oiauBe In a 

document under eeal purporting to 
bix^d a peroOn asi principal of one of 
the partiea, cannot so bind him where 
the deed was not ezeoutAd ^ him 
or executed tn his name.-— Battijb 
Obsbk Toasted Cobn Piarb Co. v. 
Helxx>oq Toasted Corn Flaeb Co., 
[19231 4 D. L. n. 643.— CAN. 


FART X. SECT. 1, SUB-SECT. A— 

B. (a). 

in. FaiiMre of foreUm prineipal to 
perform contract. 3— pefts., acting on 
Mwlf of a foreign shipowner, who pro- 
posed to establish a service mm 
Hatlfaz to Havana & other southern 
ports, oontraoted In their o^ name 
with pltf. to provide space on the^p 
for a ahlpniont of timber to be camra 
from Halifax to Buenos Ayres. TJe 
proposed service was abandoned by 
ms shipowner, so that the oonto^ 
ente^ Into by defts. could not be 


performed : — Held : there having been 
failure on defts,* part to discloeo tliat 
they were merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from oanoeilation of the ship’s 
salilng. — SUEPARD & Morse LtrwMi 
Co. Incorporated e. Mathers (I. H.) 
& Bon, [19261 2 D. L. R. 467 ; 68 
N. 8. R. 466.— CAN. 


PART X. SECT. 1, SUB-SECT. 5. 

2712 U. — — On behalf of unincor* 
yoraied body.}— An officer of a brother- 
mod lodge, an uninoorporated body, 
rho as such officer on behalf of the 
odge borrows money & signs docu- 
uents purporting to obligate it to 
epayment, is personally liable for 
epayment, having oontraoted for a 
»rm<dpal who had no existenoe in law. 
-Finlat V. Black, [1921 J 2 W. W. R. 
07.— CAN, 


sp. Hill of errhanpe accepted — /n name 
i/ nnn-txitUenI eompony,] — Deft-.-, a 
nemberot a firm, H. & S , representod 
!c warranted to pltf. that H. & 8 Co., 
jtd., were au incorporated co. & that 
le wa^J authorised ny It to accept a 
>111 of exchange as its agent. He 
bccepted a draft tn the name of the 
)o 6c pltf. upon the faith of such 
tssertlon Sc warmnty discounted the 
Iraft. H. 6c 8. Co.. Ltd., were not 
,hen an Incorporated co. : — Held : 
left., by his acceptance of the draft 
n the name of a non -existing oorpn., 
warranted & represented that there 
sras such a oorpn. in existeuee Sr that 
tie had authority to accept the draft 
[or that 00 ., 8c not having any such 
mthority, he was personally liable 
for the amount of the draft & the costs 
tc expenses Inouired by pltf. In 
favouring to collect same from H. 
fe 9. Co.TLtd.— B ank of Nova SocmA 
9. Hatfield (1920), 48 N. B. R. IS ; 
S8 D. L. R. 136.— CAN. 
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than for substantive relief upon the contract 
itself. — H osiee Brothers v , Derby (Earl), 
[1918] 2 K. B. 671 j 87 L. J. K. B. 1009 ; 119 
L. T. 361 ; 34 T. L. R. 477, C. A. 

27S4. Add, Annotation : — Consd. R. v. Income Tax 
Sprcial Purposes Comrs., Kx p. Dr. Barnadn^s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2740a. To mess.] — Brown v, Doyle 

(1788), 3 Camp. 51, n. ; 170 B. B. 1302. 

2742a. On order of secretary of mess 

committee.] — L ascelles v. Rathbun, No. 
704a, onfc. 

2748. Add, Annoicdion : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 67. 

2749. Add, Annotations : — Consd. Edwards v. 
Porter, McNeall v, Hawes, [1928] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
67. 

2751. Add, Annotation : — ^Hefd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add, Annotation ? — Refd. Edwards v. Porter, 
McNeairv. Hawes, [1923] 2 K. B. 538. 

2753. Citations .-—For “ P. C.** read “ H. L.” 

Add, Annotation : — Mentd. Ruffy-Arnell, etc., 
Co. V. R., [1922] 1 K. B. 599. 

2753a.' Sale of goods — Principal not entitled 

to sell.] — Where an agent piii*ports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his ptincipal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v, 
Campbell, Parker & Co., [1926] 2 K. B. 
410 ; 94 L. J. K. B. 881,- 134 L. T. 60; 89 

J. P. 187 ; 41 T. L. R. 662 ; 69 Sol. Jo. 842, 
D. C. 

2757. Add. Amiotalion : — As to (1) Consd. Edwards 
V. Porter (1924). 41 T. L. R. 67. 

2761. Add. Annotation : — As to (3) Refd. Edwards 
V. Porter, McNeall v, Hawes, [1923] 2 K. B. 
638. 

2763. Add, Annotations : — As to (1) Refd. Edwards 
V. Porter, McNeaU v, Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
67. As to (2) Refd. Be Wingfields, [1923] 2 

K. B. 112. 


2769. Add, Citation : — 13 Asp. M. L. 0. 463. 

2777. Add, Annotation : — Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 

2778. Add. Annotation Mentd. Brandon v. 
Michelham (1919), 36 T. L. R. 617. 

2780. Add. Annotation: — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 67. 

2786. Add. Annotation : — QeneraXly^ Mentd. Sun 
Bldg. Soc. V, Western Suburban & Harrow 
Road Bldg. Soc., [1920] 2 Ch. 144. 

2788. Add. Annotation : — Refd. Smith v, BuskeU, 
Buskell V. Smith & G. W. Ry., [1919] 2 K. B. 
362. 

2795. Add, Annotations : — Refd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
67. 

2807. Add, Annotation : — ^Refd. Holt v, Markham, 
[1923] 1 K. B. 504. 

2812. Add. Annotation : — A to (2) Refd. Archangel 
Saw Mills V. Baring Si A.-G., Steam Saw Mills 
V. Baring & A.-G. (1921), 37 T. L. R. 857. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
pltfs., under licence from the Russian 
Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Gk)vt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Ck>nstituent Assembly & established a Soviet 
Republic. Pltfs, having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov, 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt, were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
fiul/her contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it ; 


PART X. SECT. 1, SUB-SECT. 7.--A. 

274Sv. .] — In an action for 

breach of warranty of authority, the 
oau 80 of action is the breach of the 
express or implied promise of the person 
who assumes to aot as agent that he 
has authority so ' to act, the con- 
sideration necessary to make that 
promise binding being found In the 
action of the other party in entering 
into the contract, Pitf. in such an 
action need not establish that he 
believed deft. *8 representation that he 
bad authorlt)^ though It^ must appear 
that he acted in reliance upon it. — 
Leckk) V , Brown, I1023J V. l. R. 440. 
— AUS. 

PART X. SECT. 1, SUB-SECT. 7.— B. 

2765 i. Third party in err&r as to 
actual scope of authority .] — 

DefU, as agent of absentee landlords, 
instructed pitf., a solr.^ to distrain lor 


,ront on certain goods. A olaim was 
made to the goods by a chattel mtgoe., 
whose right was contested by pltf. 
under instructions from deft., whose 
authority for suoh proceedings was 
later repudiated by the landlords; — 
£teld : pJtf. oouJd recover from deft, 
his costs of tlie interpleader proceed 
Ingp upon a warranty of authority. — 
CCNLirpR 0. Planta. U920] 3 W. W. R. 
898; 51 D. Ii. B. 186.— 0AM. 


PART X. SECT. 1, 8UBHBB0T. 8.- 

A. (a). 


2808 lU. 


Subject to special 


terms.] — ^Pltf. listed land ^tb defts. 
for sale. Detts, secured a prospective 
pnrobasor, reoelring from him 11,000 
as deposit & gave a receipt setting 
out the terms of sale 3c oonciudlng 
thus : ** Money to be refunded U 

Gray JCstate fail to deliver, as per 


agreement.** The purchaser refused 
to complete : — Held : dofts. in their 
receipt undertook an obligation to the 
purchaser to hold the deposit on his 
behalf, 3c pltf. could not recover the 
money from defts. as if it had been 
received by them simply 3c .solely on 
her behalf. — G rat v. Murchison 
(10221, 70 D. L. R. 7; 11922] 3 

W. W. R 646.— CAN. 

2809 I a. . I— Where 

a vendor has agreed to pay a com- 
mission to his agent & has agreed that 
the amount received by the agent as 
a deposit from the purchaser sboiild be 
retained by the agent In part payment 
of suoh oommissiou 3c has gi veu security 
for the balance, the deposit must be 
treated as paid over to the vendor, 3 b 
in an action for money had & reoelved 
it is only from the vendor that it ran 
be recovered.— Brunstetthr « Eobh- 
INQ, (19181 8 W. W. H. 646.— CAN. 
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— Held : (1 ) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2) the^ bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct. — Steam Saw Mili.s Co. v. 
Baring Brothers Co., Archangel Saw 
Mills Co. v. Baring Brothers & Co., [1022] 
1 Ch. 244; 91 JL. J. Ch. 326; 126 L. T. 
403 ; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C, A. 
Annotation ; — Refd. Homo Sc Colonial Insco. v. London 
Guarantee Sc Adcldent Co. (1928), 45 T, L. R. 134. 

2818* Add, Annotations : — Consd. Scottish Metro- 
^litan .^sce. v, Samuel, [1923] 1 K. B. 348. 
Refd, British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

2825. Add, Annotation : — Refd. Re A Debtor, 
[1928] Ch. 199. 

2826. Add, Annotations : — Apld. Admiralty Comrs. 
V, National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Dlstd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. r. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v, British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1926] A. C. 
670. 

2828. Add, Annotations : — Consd. Scottish Metro- 
politan Assce. V, Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 K, B. 
328. 

2831. Add, Annotation: — Consd. Guaranty Trust 
Co. of New York v, Uannay, [1918] 2 K. B. 
623. 

2834. Add, Annotation: — to (1) Refd. British 
American Continental Bank v, British Bank 
for Foreign Trade, [1926] 1 K, B. 328, 

2839. Add, Annolaiions : — Refd. Marshall Shipping 
Co. V, Board of ^Prade, [1923] 2 K, B. 343. 
Mentd. Glamorgan County Council v. Glas- 
brook, [1024] 1 K, B. 879. 


2841. Add. Annotations : — Refd, Holt b. Markham, 
[1923] 1 K. B. 604; Jones v. Waring & 
GUlow, [1926] A. C. 670. Mentd. Chilling- 
worth V, Esche, [1924] 1 Ch. 97. 

2866. Add. Annotation : — Polld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add, Annotation : — Consd. R. v. Income Tax 
Special Purposes Comrs,, Ex p. Dr, Bamado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add, Annotations : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones o. Waring 
& GiUow, [1926] A. O. 670. 

2895. Add. Annotation : — ^Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

2899. Add, Annotation : — Refd. ^ "cCreagh v. Judd, 
[1923] W. N. 174. 

2916. Add, Annotation : — Generally, Mentd. J ordy 
V, Vandorpump (1920), 64 Sol. Jo. 324. 

2917. Add, Annotation : — ^Mentd. G. N. Ry. v, 
L. B. P. Transport & Depository, [1922] 2 
K. B. 742. 

2924. Add, Annotation : — Refd. Belvedere Fish 
Guano Co. v, Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add, Annotation : — Consd. Weld-Blundell v, 
Stephens, [1920] A. C, 950. 

2940. Add, Annotations : — Refd. Underwood v. 
Bank of IJverpool, Same v, Barclays Bank, 
[1924] 1 K. B. 775; London & Montrose 
Shipbuilding & Repairing Co. v, Barclays 
Bai^ (1926), 31 Com. Cas. 67. 

2943. Add, Annotation : — Refd. Jpnes v. Waring 
& Gillow, [1925] 2 K. B. 612. 

'2951. Add, Annotation : — Refd, Banbury v. Bank 
of Montreal, [1918] A, C. 626. 

2953. Add, Annotation : — Consd. Edwards v, 
Poiter (1924), 41 T. L. K. 67. 

2955. Add. Annotation : — Mentd. Glicksman v, 
Lancashire & General Assce., [1925] 2 K. B. 
593. 


Part XI. — Duration and 

3005. Add, Annotation ; — Refd. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307. 


Termination of Agency. 

3012. Add, Annoiatioyi : — Mentd. Hamilton v, 
Caldwell (1919), 88 L. J. P. C. 173. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) a. 

2828 V. .] — If a bank pays 

money on a forgred cboguo to an iimo- 
cent agent who at the time informs 
the bank that he is an agent & not a 
principal, & who before discovery of 
the forsrery pays the money over In 
accordance with instructions received 
from his principal, tho bank cannot 
recover the amount from suoh agent. — 
Banqub d'Uocubulqa V. Marshall, 
[1921] 2 W. W. H. 496; 31 Man. 
L. tt. 242.— CAN. 


PART X. SECT. 2. SUB-SECT. 2.— 

A. (b). 

2918 i. General rule ,] — Where a third 
party has suffered loss or Injury he 
has no right ol action against an agent 
personally unless the agent has been 
guilty of a wrong or a broach of trust. — 
WINTBHMUTB t), MOULTON (1022), 65 
D. L. R. 663.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 

B. (a). 

2944 i. Aoent holding goods or 


prindpat — Absolute refusal to true 
ouner .] — A servant or agent can be 
sued for conversion of a chattel rotgo. 
claimed by pitf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pltf. Is absolute. — Advance Rumely 
Thresher Co., Incorporated v. 
Service, [1919] 2 W. W. ll. 647 ; 
12 Sask. L. R. 294.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 

B. (b). 

2960 i. Misrepresentations — Beck- 
less,] — Deft., as agent for the owner, 
Ipduced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had Induced 
her to purchase the business by mis- 
representations* The Jury found that 
the reprosentatlons made were untrue, 
that they had , been made by deft, 
recklessly & without regard to their 
truth or falsehood. Sc that they had 
induced pltf. to purchase the business : 
•^Held : the Jury was justified in 
treating deft.'8 statements as definite 
representations Sc in concluding that 
they were made to induce Sc did 



induce, pltf. to buy tbe business. — 
Eastbrbkook V. Hopkins, 11918] 
N. Z. L. R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2965 vli. in an ordliiaTy 

house agent’s agreement the principal 
may revoke the agent’s authority at 
any time before the agent has fully 
performed what he was authorised to 
do. — Tynan v, A'Beckbtt, [1923] 
V. L. R. 412.— AUS. 

2966 viii. .] — ^A contract of 

agency can in the absence of a term, 
express or Implied to the contrary, 
be terminated at the will of either 
party. — Pollard v, Gibson, 11924] 
4. D, L. R. 354 ; 56 O. L. R. 424 ; 
varying 54 O. L. R. 419. — CAN. 

PART XI. SECT. 8, SUB-SECT. 1. 

tp. Death of prinHpal — Power to con- 
vry land.}— ’Held : under a power of 
attorney executed by M . who died in 
1919, her attorney could execute a 
valid transfer of her laud, after her 
death.- R cMcCarty (1920 ), 63 J>. L. K. 
249 ; 47 O. L. R. 285. — CAN. 
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8014« AdA, AnnoUxiion : — ^Refd* Payzu v, Sauuderd, 
{1919] 2 K. B. 581. 

8017* Add. Annotation : — Mentd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 

8026. Add. Annotation : — Reid. He Vuloaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 

8027. Add. Annotation : — Aa to (1) FoUd* Schostall 
V. Johnson (1919), 80 T. L. K. 75. 

B027a, Agent not Interned.] — In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for tliree years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.* general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between Jiis house & defts.* 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for liim to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages.— Schostaix 
V. Johnson (1919), 36 T. L. R. 75. 

3028. Add. Ciiationa : — affd., [1918] A. 0. 239; 
87 L. J. K. B. 416 ; 118 h. T. 126 ; 34 
T. L. R. 206 ; 62 Sol. Jo. 290, H. L. 

Add. Annotations : — Aa to (1 ) Held. Ertel 
Bieber v. Rio Tinto Oo., [1918] A, C. 260. 
Aa to (2) Distd. Pried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Held. 
Naylor, Benzon v. Krainische Industrie 
Oesellscbaft, [1918] 1 K. B. 331 ; Rodriguez 
V. Speyer, [1919] A. 0. 59. Generally, Mentd. 
Re Munster, [1920] 1 Ch. 268 ; Re Ferdinand, 
Ex •Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Rush, Warre v. Rush, [1923] 1 Ch. 36. 

3029. Add. Annotations: — Aa to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. Generally, Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59 ; Re 
Sutherland Duchess, Ilechoft’ xt. Bubna (1921), 
65 Sol. Jo. 513. 

3030. Add, Annotation : — ^Refd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

3040a. '.] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate agreed with 
a CO. in consideration of a commission to 
subscribe for 160,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & allotments to the 
public were to be applied in relief of the 
syndicate's obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 


10,000 of the 160,000 shares underwritten 
by them Ss stated : “ We now hand you 
application for the shares hereby under- 
v^tten by us together with cheque for £1,266, 
being deposit of 2d* 6d. per share.** The 
letter also provided that e4>plt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause : ** This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or tinder 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares So enter 
our name in the register of members in 
respect thereof.’* Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up So paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,834, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom ae the holder of the 6,334 shares : — 
ffeld : the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing So irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw. — Re Olympic Reinsurance Co., 
Pole’s Case, [1920] 2 Ch. 341 ; 89 L. J. Ch. 
644 ; 123 L. T. 786 ; 86 T. L. R. 691, C. A. 

Annotation : — ^Mentd. Re Greater Britain Insoe. Oorpn. 

Ex p. Brookdorfl (1920), 124 h. T. 194. 

See, generally, Companies, Vol. IX., pp. 182, 

. ei aeq. 

8041. Add. Annotation: — ^Mentd. Prosperity v, 
Lloyds Bank (1923), 39 T. L. R. 372. 

8051. Add. Annotation : — ^Reld. Smith v. Wood 

^ (1928), 139L.T.260. 

3057. Add. Annotations : — ^Refd. Cheshire v, 
Vaughan, [1920] 3 K. B. 240; Maskell v* 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hill, [1922] 2 K. B. 37. 


PART XI. SECT. 4. SUB-SECT 3. 
3045 lii. .] — Held : a mere 


authority to sell was not rendered 
irrevocable, either by reason ot its 
express terms or from valuable con- 


sideration having been given. — M ahood 
V . Geanqb, 11927] N. 3. L. R. 780.— 

N.Z. 


7ft 
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Not®.— The Act now in force in Bnglond is “ Agricultural Holdings Act, 1928 (c. 9)/’ herein r^erred 
to aa A. H. Act, 1923. The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 

Owing to ^e statutory extensions in the law since the original yoliune was published the fallowing 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-sect. lo. — Cohfensation for Increased or Diminished Value of Holdino (aee p. 83, post). 
Sub-sect, 8a. — C ompensation for Enforcement of Proper Cultivation (see p. 85, post). 
Sub-sect. 36. — ^Ascertainment of Compensation (aee p. 86, post). 

Part I. — Definitions. 

Add the following cross-reference : — ** Market garden/*] — See Nos. 267b/M7^, post. 


Part II. Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add. AnnofeUiona : — Refd. Croft v. Blay, 
[1919] 1 Ch. 277 ; Simmons v. Orossley, 
[1922] 2 K. B. 95. 

19. Add. Annoiation : — As to (2) Refd. Re Bebing* 
ton’s Tenancy, Bebington v. Wildman» 
[1921] 1 Ch. 659. 

24a. Agriculture Act, 1920 (o. 76), s. 28— To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six montlis’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the tenancy. — Ed ell v. 
Dulieu, [1924] A. C. 38 ; 93 L. J. K. B. 286 ; 
130 L. T. 390 ; 40 T. L. R. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (c. 9), 

S. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Plather V. Hood (1928), 44 T. L. R. 698 ; 
72 Sol. Jo. 468. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 


1923 (c. 9), s. 16.] — A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 
termination of the tenancy ** within the above 
sect. — Simpson v. Batey, [1924] 2 K. B. 666 ; 

93 li. J. K. B. 919 ; 131 L. T. 724 ; 68 Sol. Jo. 
754, 0. A. 

Annotations: — ^Ezpld. R. v. Powell. Exp. Camdeo, [1925] 1 
K. B. 641. Consd. Lowther v. CUflord. [1927J 1 K. B. 130. 
Eeld. Harrison v. Ridfirway (1925). 133 L. T. 238. 

29b. S. P. R. V. Powell, j&icp. Camden (Marquis), 
[1925] 1 K. B. 641 ; 94 L. J. K. B. 433 ; 182 
L. T. 766 ; 89 J. P. 64 ; 41 T. L. R. 277 ; 23 
L. G. R. 391, D. 0. 

Annotations Lowther v. Clifford. [1927] 1 K.B.130. 
Refd. Harrison v. Kidgway (1925). 133 L. T. 238. 

29c. Whether condition precedent to arbitra- 
tion — Under Agricultural Holdings Act, 1923 
(c. 9), s. 16.] — The words “arising out of the 
termination of the tenancy of the holding” 
in the above sect. appJy to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator. — R. v. Powell, 
Ex p. Camden (Marquis), [1926] 1 K. B. 641 ; 

94 L. J. K. B. 433; 132 L. T. 766; 89 J. P. 
64; 41 T. L. R. 277; 23 L. G. R. 391, D. C. 

Annotations: — FoUd. Harrison v. Rldgway (1925). 133 L. T. 
238. Consd. Lowbhdr v. Clifford. [1027] 1 B. 130. 

29d. 8. P. Harrison v. Ridgway (1926), 133 L. T. 

238 ; 23 L. G. R. 434, D C. 

Annotation: — Consd. Lowther v, Clifford, [1927] 1 K.B.130. 


PART I. 

sa. " Affriculturist ** — Saskatchewan 
Co-(^perativ€ Elevator Company Acts .] — 
jBc Companies Winding Up Act, Be 
Saskatchewan Co-operative Eleva- 
tor Co., Ltd. (Sask.), [1927] 4 D. L. R. 
804 ; [1927] 3 W. W. R. 269.— CAN. 

■d. ** Ma^-ktt garden.** — Not expert-^ 
mentat bulb growing establiehmaU.} 
— Wattebs t). Huntjbr. [1927] S. 0. 
810.-M5COT. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

flk. Joint tenants in possession t^ tacU 
rtHooaiion — Notice to terminate given ‘ 
one tmant.h--Tyfo brothers were part 
nors 6c. Joint tenants under a lease 
renewable by tacit relocation. The 
elder brother, the aotive partner, gave 
notice in writing to the landlord uiat 
he Intended to leave the farm. Sub- 
eequontly they declined to remove 


from the farm, on the ground that the 
notice being in the name of one of the 
Joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
oation : — Held: (1) the notice neces- 
sary. under A. H. (Scotland) Act. 1908 
(0. 64). B. 18 (1), to prevent tacit releca- 
tlon, might be given by a duly authorised 
agent for the tenant : (2) as the evi- 
denoe showed that the elder brother- 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self 6l as agent for his brother did not 
appear ex facie of the notice. — Graham 
V. STiRLiNa, [1922] S. O. 90. — SCOT. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

tp. Stalvtory provisions — Contraet* 
ing out. J-HParties to a lease of agri- 


cultural subjects cannot contract out 
of the statutiiry provihlons with regard 
to notice of tennmation of the tenancy. 
— Duguid V. Muirhbaj), [1926] S. 0. 
1078.— SCOT. 

PART II. SECT, 8, SUB-SECT. 6. 

20a i. Termination of tenemoy — Whether 
matter for arbUraior — Under AgricuUurat 
Holdings (Scotland) Act, 1923 (c. 10), 
s. 15.] — Held: not one of the matters 
remitted to the exclusive Jurisciic- 
tion of the arbitrator. — Donaldson *s 
Hospital (Edinburgh) Trustees v. 
Essufl&iONT, [1926 1 S, C. 199 ; on appeaU 
[1926] S. C. (H. L.) 68.— SCOT. 

St. Lessor selling farm under power in 
lease — Purchaser put in possession — 
Sale not completed. J — field : pltL 
having sold the farm, & put purchaser 
in possession to the knowledge of deft., 
the latter might conclude that pltf. 
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SOa. Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1019 (c. 63) — Application of 
Act.]— I^ct. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person & sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part. — Bobinson v, 
Nesbitt (1920), 64 Sol. Jo. 291. 

Annotaiion : — Oenerally, Apprrd. Blay v. Dadswell, [1922] 1 
K* B. 032. 

30b. Contract for sale after passing of Act — 
Notice by one person — Sale by another.] — 

Bobinson V. Nesbitt, No. SOa, ante. 

30c. Sale requiring consent of several i 

parties — Consent of sonGie parties given after 
passing ot Act.] — A contract to sell to pltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
pci'sons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons wliose consents were necessary 
for the /sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of .1919 : — Held : the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pltf. 
was entitled to possession. — Brooks v, Bloor 
(1920), 90 L. J. K. B. 677 ; 124 L. T. 316 ; 
36 T. L. B. 826 ; 64 Sol. Jo. 685, D. 0. 

30d, Sale to tenant.] — (1) Sect. 1 of the 

above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s. 29 & 
sched. 1, are amending & not merely declara- 
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& are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Blay i?. 
Dadswell, [1922] 1 K. B. 632 ; 91 L. J. K. B. 
739; 127 L. T. 6 ; 66 Sol. Jo. 439; 20 
L. G. B. 221 ; 86 J. P. Jo. 66, 0. A. 

80e. Agricultural Holdings Act, 1023 (o. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract fop sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to 0. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benedt of the tenancy agreement. T. died 
on Jan. 4,1919, & 0. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 

1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 

1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land : — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfs.| land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land. — Rochester & Chatoam Joint 
Sewerage Board v. Clinch. [1925] Ch. 763 ; 
95 L. J. Ch. 49 ; 134 L. T. 139. 


Part III. — Covenants and Customs of the Country. 


32. Add. Annotaiion : — ^Refd. Bichmond v. Savill, 
[1926] 2 K. B. 530. 

36. Add. Annotations : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phillips (1923), 130 L. T. 142 ; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. 

39. Add. Annotations : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424. 

56a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees ot an e^te, of which pltf. was the 
pi‘esent tenant for life in possession, agreed 
to let to deft, certain farm lands & house 


buddings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up “ any grass land ” without the 
consent of the landlord. In the schedule to 
the agreement the piemises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass laud. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence* 


had exercised tlie rlerlit to sell sriven 
the lessor under the loaso & that 
his leas© was therefore at an end ; 
pltf.'fi allowing the purchaser to with- 
draw from the ogroenient to purcdiSHe 
did not affect deft, h rights or relnatate 
the lease. — Rink v Milos, 11916) 2 
W. W. R. 1021 ; n Sask. L. R. 271 ; 
42 D. L. R. 782.-~CAN. 

•z. Contrad for share farming — No 
provision as to duration. ] — Deft . cropped 
pltf. *8 land on shares in 1917, k in 
1918 agreed to do so again. Pltf. was 


trying to sell the land, as deft, knew, 
& during the summer sold it. No time 
had been fixed for deft, to grive up 
poH8es.sioD : — Held : deft, was entitled 
to such occupation as was necessary 
to put in & harvest the crop for 1918. — 
Fletcher v. Lyons, 119191 3 W. W. R. 
381 ; 48 D. L. R. 366.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

sa. /n crop-payment agreement — 
Essence of conw-aef.]— The covenants to 
cultivate under a crop -payment pur- 

80 


chase are of the essence of the contract. 
& go to the root of the perfomianoo oi 
the contract by the purchaser. — 
Weist V, Smith (Sask.), 11927] I 
I). L. R. 448 ; 119271 1 W, W. R. 280.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

10. Covenant to rid land of loe^ds — 
Breach — Relief from forfeiture .] — Relief 
was granted due to exceptional weather 
oondltionfl, etc. — Warner v, Linahan, 
[1919] 2 W. W. n. 94.— CAN. 
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ment of his teiiancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenant an interim order was made grant- 
ing the injimction on the usual undertaking 
as to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 
Held : (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2 ) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suffered no damage from the grant- 
ing of the interim injunction. — C i^ke- 
Jebvoisb v. Scott, [1920] 1 Oh. 382 ; 89 
L. J. Oh. 218 ; 122 L. T. 681. 

68. Add, Annotations: — Consd. Cole v. Kelly, 
L1920] 2 K. B. 106. Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

69. For ** that relation existing between him &; 
the other tenants in common read that 
relation not existing between him & the 
other tenants in common.” 

80. Add, Annotations : — Refd. Horlick v, Scully, 
[1927] 2 Oh. 150. Mentd. Lloyd-Jones v. 
aark-IJ.oyd, [1919] 1 Ch. 424. 

103. Add, Annotation : — ^Refd. Melzak v, Lilionfeld, 
[1926] Ch. 480. 

106. Add. Annotation: — As to (1) Refd. Clarke- 
Jervoise v, Scutt, [1920] 1 Ch. 382. 

107a. S. P. Aylbt v. Dodd (1741), 2 Atk. 238 ; 26 
E. R. 547. 

Annotation : — ^Refd. Donton v, Rlcbmond (1833), 3 Tyr. 630. 

117. Add. Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

117a. Grass land laid down by tenant.] — 

Clarke- Jbkvoise v. Scutt, No. 56a, ante. 

126. Add. Annotations : — Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Kclantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

140. Add, Annotations : — Refd. Raikes v. Ogle, 
[1921] 1 K. B. 676 ; Brakspear v. Barton, 
[1924] 2 K. B. 88. 

147. Add. Annotation : — Generally ^ Mentd. Ariadne 
S.S. Co. V. McKelvie, [1922] 1 K. B. 518. 

164a. Against sub-letting — Letting of grass keep 
in last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 


or permit anv other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 Ch. 
90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 65 
Sol. Jo. 44. 


Sub-sect. 16. — Other Matters (Vol. II., p. 28). 

Add the following case : — 

166a. Tenant to perform ** team-work for land- 
lord.] — An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
“ at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when i^equired, except at hay & 
corn harvest, without being paid for the 
same.” In ejectment for a forfeiture : — 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other veliiole for the purpose 
of the work. — Marlborough (Duke) v, 
Osborn (1864), 5 B. & S. 67 ; 3 New Rep. 
568 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 532 ; 12 W. R. 418 ; 122 E. R. 758. 

173. Add. Annotation: — ^Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

175a. Agreement to pay interest on amount of 
incoming valuation & on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
lord. — Wagstafp V. Clinton (1883), 1 Cab. 
& El. 45. 

194. Add. Annotations : — Consd. Bradbury v. 
Grimble (1920), 124 L. T. 189. Refd. Lowther 
V. Clifford (1926), 95 L. J. K. B. 576. 


PART HI. SECT. 2, SUB-SECT. 3.— B. 

el. — — Applt. allosrod that 

he was prevented from summer- 
fallowingr by an excessive quantity of 
water being on the land ; — acid resp. 
was entitled to 1133 damages. — Hunt 
V. WbibsxU} (1921), 67 D. L. R. 777. — 
GAN. 

• ii. Or to crop — Breach .^ — 

lessee agreed each year either to crop 
or summer-fallow every portion of the 
demised premises brought tmder 
cultivation. The lessee failed to orop 
or summer-fallow 30 acres brought 
under cultivation, owing to the land 
bedng covered with water. The lessor 
gave evidence that a crop of green feed 
could have been grown on the 30 
acres : — Sild : if the lessee could 
not, or did not choose to orop, he must 
eununer-fallow ; ** crop ** within the 
covenant in the lease included a green 
crop. — Steffes V. Smith (1921), 66 


D. L. 11, 452 ; 17 Alta. L. R. 366; 
[1922] 1 W. W. R. 70.— CAN. 

e iii. db to break land — Breach — 

Af ensure of damages ,} — ^The measure of 
damages is the value of the additional 
work necessary to do the summer- 
fallowing 6c breaking. — ^Toouer v, 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 356 ; [1922] 2 W. W. R. 
616.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

120 iv. .1 — ^Ainlkv V, 

Lowky (Sask.), [1926] 1 D. L. R. 73.— 

CAN. 

Id. Miscropping — Claim for dam-' 
ages during ienancj/ — How ddermined.l 
— ^Agricultural Holdings (Scotland) 
Act, 1923 (o, 10), 8. 15 (1), is, except 
as regards disputes relating to the con- 
struotion of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy ; Sc, a claim for 


damages for miscropping made by a 
landlord against a tenant under s. 35 (2) 
during tJio currency of the lease cannot 
be referred to arbn., but falls to bb 
determined by the ct. in an ordinary 
action. — WfcSTWooD v. Barnett, 
[1925] S. C. 624.— SCOT. 

PART III. SECT. 2, SUB-SECT. 16. 

se. Covenant to deliver to landlord 
share of crop or pay its value— Option 
of tenant — 2Hme for exerdsing.}— The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the settlement of accounts at the 
termination of the contract: — Held: 
the time for the exercise of the option 
was upon the settlomeut of accounts 
when the contract was terminated. — 
Dickie v. Spare (1921), 62 D. L. R. 
651.— CAN. 


J.B. 
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Part V.— Compensation 


226. Add. Annotation ;—Mentd. Be LLster, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 


226a. .] — Where the tenant of a farm 

held on a verbal tenancy becomes bkpt. 
the trustee, havmg entered into possession 
of the farm, sub^quently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment . — Be 
Wadsley, Betmnson’8 Representativb 
V. Trustee (1926), 94 nL. J. Ch. 215; [1925] 
B. & a R. 70. 

229. Add. AnnoiaUona : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 

229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord — Action by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 

1915, made under seal, pltfs. let to deft, a 
small-holding from year to year from Feb. 2, 

1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amoiint of 
the compensation payable to the outgoing 
tenant h^ not been fi[xed, & it was not untfi 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1928, pltf. council brought 
an action in the coimty ct. claiming to 
recover from deft, the sum of £30 17a. 6d. 
under the agreement of Dec. 24, 1915. Deft, 
pleaded that pltfs.’ cause of action had 


arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. limitations, s. 3, because 
the action was not brought ” withim six 
years next after the cause of such action or 
suit ” : — Beld : pltfs.’ cause of action against 
deft, ^d not arise on Feb. 2, 1916, when 
deft, entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agreement ; ' 
therefore the time only began to run from 
Feb. 11, 1918, & the action was not barred. — 
Gheshirb County Council v. Hopley 
(1923), 130 L. T. 123 ; 21 L. G. B. 524, 

Annotation: — Betd. Coyter, Irvine v. Board of Trade, [1927] 

1 K. B. 269. 

232. Add. Annotation: — Consd. Be Russell & 
Harding (1922), 128 L. T. 476. 

283. Add. Annotations: — Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. Mentd. 
Bowling V. Camp (1922), 128 L.T.342; Ingle 
V. Farrand, [1927] A. C. 417. 

234. Add. Annotation : — Generally ^ Mentd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

237a. Agricultural Holdings Act, 1908 , s. 1 ( 1 ) — 
Improvempnts required to be made under 
tenancy agreement — Agreement made before 
January 1 , 1921.] — ^A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
lant half the land with fimt trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made : — Held : ho 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921. — ^Huokbll v. Saintey, [1923] 

1 K. B. 160 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, C. A. 

239. Add. Annotation : — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908 — ^Attempted 
exclusion of statutory compensation.] — Be 
Masters &; Duveen, No. 267a, post. 


PART V. SECT, 8, SUB-SECT. l.—B, 

229 i. Purc/ioser.] — ^An estate was 
sold with entry to the purchaser at 
Martinmas 1922, & on the same date 
an existing lease of the lands 
terminated. Sc the tenant gave up 

g ossession. Leas than two months 
tter. be Intimated a claim for oom- 
pensation for improvements to the 
purchaser. Sc applied to the Board of 
Agriculture, who appointed an arbiter : 
— HeJd : the •* landlord ” liable to 
make payment of compensation to the 
tenant was the selling owner, in respect 
that he alone was the ** landlord ** 
at the termination of the tenancy when 
the tenant quitted the holding Sc the 
oUdm for compensation emerged. Sc 
the obligation so incurred did not 
transmit to the purchaser. Sc interdict 
against the arbn^rooeedlngs granted. 
— Waddell v. Howat, [1926] S. c. 
484.— HBOOT. 

PART V. SECT. 8, SUB-SECT. 

287 Vila. — — .J — ^Wherea 


landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that the 
tenanov was oontinned in considera- 
tion of the tenant executing the Im- 
provement. — Maceenzib fj. Macoil- 
LiVRAt. [1921] S. C. 722 68 Sc. L. K. 

488.— SOOT. 

287 ix, — Tenant laying down 
temporary pasture .] — ^The fact that an 
arbiter finds that in laying down 
temporaiT pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under the 
above Act. — ^Maokbnzxb v. Macgil- 
LIVRAT, [1921] S. C. 722 ; 68 Sc. L. R. 
488.— SCOT, 

PART V. SECT. 8, SUB-SECT. 1.— O. 

sf. AgricuthJiral Holdings {Scotland) 
Act, 1908 (c. SiySujStcUncv of notice.] 
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—A tenant who has, before the 
determination of his tenancy, made it 
clear to the landlord that he proposes 
to claim for unexhausted manures Sc 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufflciontly complied with s. 6 (2) of 
the above Act. — ^Rogbr v, Hutohb- 
60 N, [1922] S. 0. (H. L.) 140, 170.— 
SCOT. 

PART V. SECT. 8, SUB-8E0T. 1.— 

H. (b). 

■g. What questions arhUrator may 
determine^Termination of fenonoi^— 
AgricuUvral HoHd/ings (ScotUmd) Act, 
1923 (c. 10), «. 16.]-— In a note of sus- 
pension Sc interdict brought by the 
landlords of a fann, craving the ot. to 
interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com- 

a 'ners maintained that the tenancy 
not terminated, Sc that the appoint- 
ment of an arbiter under the Act was 
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252. AM* AnnotcAion Meatd* Be lifter, Brad- 
ford overseers & Oorpn. t\ Durranee <1925)» 
42 T. L. B. 148. 

255* AM* Annotations : — Consd. Simpson v* 
Orowie, [1921] 8 K. B. 243 ; Smythe v* Wiles, 
[192112 K. B. 66. Refd. St. Magnmi, etc.. 
Parochial Church Council v. London Diocese 
(Chancellor), [1928] P. 88; Mansfield v* 
Robinson, [1928] 2 K* B. 853. Mentd. Hunter 
s. Stadtishe Hochseedscherei Gemeinnutzige 
Gesellschaft (1925), 138 L. T. 488. 

259. AM* Annotations : — Apld. Bradshaw v* Air 
Council, [1926] Ch. 829. Refd. Ellesmere v* 
1. B. Comrs. (1918), 88 L. J. K. B. 837 ; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v, Robinson, [1928] 2 
K. B. 353. 

264. After this case add as follows : — 

?, further. Sect. 3, sub-sect. 36, post* 


Sub-sect, la * — Compensation for Increased 
OR Diminished Value of Holdino. 

A* Compensation to Tenant, 

See A. H. Act, 1928, s. 9. 

B* Compensation to Landlord* * 

• See A. H. Act, 1923, s. 10. 

264a. Notice of claim — ^Time for riving — Agricul- 
ture Act, 1920 (c. 76).] — Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
imder which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served Sr notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Peb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land: — Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture & the rest of the farm 
were held imder one contract of tenancy; 


the contract did not finally cease under 
sect, 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time. — B/S Arden & Butter, 
[1923] 2 K. B. 865 ; 130 L. T. 61 r nom* 
Arden v* Butter, 92 L. J. K. B. 894, 0. A. 

Annotation As to (1) Lowther tt. ClifCord, [19271 1 
K. B. 130. 

265a. Right to compensation— Tenant holding 
over after notice to quit.]— A tenancy was de< 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months. It was fbially ejected. 
Two days before his ejectment he furnished 
details of his claim for compe ation : — Held : 
the tenant, from the ^^te wtien his notice 
expired, was not holdilk under a contract of 
tenancy, & the ’ land vmich he persisted ^ in 
occupying imlawfully was not a holding 
withm sect. 11 of the above Act, & he, 
therefore, was not within the benefit of the 
Act. — Gave v. Page (1923), 67 Sol. Jo. 659, 
0. A. 

265b. Liability to pay compensation — ** Land- 
lord * — Purchaser entitled to rents — Purchase 
not completed till after claim.] — Gertain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to seU the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who vras then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensatioh in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed : — 
Held : (1) the purchaser was the “ landlord ” 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay compensation. 
— ^Bradshaw v. Bird, [1920] 3 K. B. 144 ; 
90 L. J. K. B. 221 ; 123 L. T. 703, G. A. 

Annotations: — As to (1) Ezpld. Richards v. Pry<»e, [1927] 
2 K, B. 76. Oenerallvf Oonsd. Dale v* Hatneld Chase 
Oorpn., [1922] 2 K. B. 282 ; Tombs v* Turvoy (1923), 
93 L. J. K. D. 785. 

265c. Person entitled to rents at 

end of tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of gi'^^S ^ 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has such a reason- 

^le opportunity is in each case a question 
of fact Spending on the circumstances. The 


illegal: — Held: the question of the 
olaunant's title to present a olaim was 
not one of the matters remitted by the 
Act to the exoluslYe Jurisdiotlon of the 
arbiter, but was a question precedent 
to the existence of a statutory clcdm. Sc 
the ot. had jurisdiotlon to entert^ 
the aorion of interdict. — DoNAiiDSON*a 
Hospital (EniNBunaH) Trustees e. 
Esblbmont, [19251 S. C. 199 ; on ap- 
peal, [1926] S. C. (H. L.) 68.— SOOT. 


sk. Form of arbitration — Arbitration 
between ovtgovM dt incoming tenants — 
AgriciUturcU Holdings (Scotland) Act, 
1908 (c. 6i).] — ^Thero is nothing illegal 
in the outgoing Sc inooming tenants 
entering into an agreement for a 


common law arbn. — R oger v. Hutche- 
son, [1922] S. 0. (H. L.) 140, 170.— 
SCOT. 

257 U. ^.3— Charges 

for preparing Sc adjusting a ^oiai 
oase fall to be dealt with by the 
arbiter. — Thomson v. Galloway, 
[1919] S. C. 611; 56 So. L. R. 521. 
—BOOT. 

PART V. SECT. 3, SUB-SECT. 2. 

si. Agriculturcd Holdings (Scotland) 
Act, 1908 (c, Siy^What questions afbi- 
tratof must deLsmine.]— under s. 10 of 
the above Aot it faljs to the arbiter 
to determine questions oonneoted with 
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the time Sc validity of notices to quit 
Sc notices to olaim oompensatiou. — 
CowhRAY V. Ferries, [1910] S. C. 
(H. L.) 27.— SCOT. 

sm. Agriculture Act, 1920 (c. 76), s. 10 
•^laim exceeding one yearns rent-- 
Damage proved less than one year s 
rent.} — Held: the tenant was still 
entitled to one year*8 rent. — M'H arg 
V. Spbirs, [1924] S. C. 272.— SCOT. 


m, Loss from error in valuation 

waygoing grain crop .) — Under tho 
86 of a farm the landlord took oyer 
> waygoing crop of grain from the 
Agoing tenant at flars prices, the 
smtity of the growing crop being 
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mere lapse of an interval of severiiJi mofithB 
between notice of intention to claim com- 
pensation & sale or removal is not of itself' 
sufficient to satisfy the condition. 

(2) Where the tenant of an af^cultural 
holding has given notice to his landlord under 
sect. 11, proviso (&), ot his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant* as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the “proceedings*’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator. — Balev. Hatfield Chase Corpn., 
[1022] 2 K. B. 282 ; 92 L. J. K. B. 287 ; 
128 L. T. 194 ; 87 J. P. 11 ; 20 L. G. R. 765, 
C. A. 

.* — As to f2) Coilfld. Tombe v. Turvey (192.3), 93 
L. J. K. B. 785. R€»d. Kloharda r. Pryse, [1927] 2 K. B. 
76. 

266a. Notice of claim — To whom given — 

Purchaser entitled to rents.] — ^Bradshaw v. 
Bird, No. 265b, ante, 

266b. Landlord — Subsequent 

alienation of reversion.] — Bale v. Hatfield 
Chase Corpn., No. 265c, anin. 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — B aijs v, 
Hatfield Chase Corpn., No. 2()6c, ante. 

266d. Commencement of “ proceedings ** — 

What amounts to.] — Bale v. Hatfield 
Chase Corpn., No. 265c, ante, 

266e. Agriculture Act, 1920 (c. 76)~^Right to com- 
pensation — Withdrawal of notice to quit— 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2s. On Bee. 31, 1920, 
the landlord wrote to the tenant : “I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy “ ; — Held : having regard to sect. 10 
of the above Act, the letter of Bee. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — Re Perrett & 
Bennett-Stanford, [1922] 2 K. B. 692 ; 
91 L. J. K. B. 930 ; 128L.T. 57; 38 T. L. R. 
849 ; sub nom> Perrett v. Bennett- 
Stanford, 66 Sol. Jo. 680, 0. A. 

266f. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 


at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
Act. — ^M ills V. Rose (1923), 68 Sol. Jo. 420, 
0. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation oi sub- 
^ tenants.] — ^The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he is entitled as a minimum to one year’s 
refit of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding ; — Held : he was not entitled to 
compensation for disturbnee under sect. 10 . 
— ^Agriculture & Fishries Minister v. 
Bean, [1924] 1 K. B. 86 ; 93 L. J. K. B . 
374 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, C. A. 

Annotation: — Consd. Westlake v. Pago, [1926] 1 K. B. 298. 

266h. — Notice of claim — Time for giving — 

“ Termination of tenancy — Tenancy of 
different parts of hoiding expiring at different 
times.] — ^A landlord let a farm, according to 
the custom of the country, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 18, & that “ on the termination of the 
tenancy “ he should give up possession of the 
diffei'ent portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm ; — Held : the “ termination of the 
tenancy “ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date. — Semble : the proviso to sect. 18 (2) 


ascertained by orbn. After thresiiing 
it was found that the quantity had 
been underestimated by the arbiters. 
The outgoing tenant claimed, under 
the above sect., as compensation for 
loss in connection with the sale of the 
farm produce, a sum representing the 
difference between the price be had 
received Sl the price of tiie actual 
quantity threshed : — Held : the loss 
was not ** directly attributable to the 


quitting of the holding,** but hod 
arisen from an error of the arbiters. — 
McGbroor r. Board op Agbicxtlturb 
FOR Scotland, [1926] S. 0. 613.— 
SOOT. 


•p. AgricuUurcd Holdings {Scotland) 
Act, 1923 (c. 10), s. 12 (6)— Ri/MsaZ of 
Xaenmovd to take over stock^--^Claimfor loss 
on sale,] — The tenant of a farm received 
notice to quit. Having taken over 



another farm with a bound stock, ho 
sold his sheep at a dlsplenishing sale, 
the landlord refusing to take them 
over. In a claim for compensation 
for the difference between the price 
realised Sl the ** going oonoem ** 
value : — Held : the loss was directly 
attributable to the quitting of the 
holding under the above sub-soot. — 
Kbswiok V, Wbigut, [1924] S. O. 766. 
-HBCOT. 
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of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v. Andrews, [1923] 2 K. B. 
483; 02 L. J. K. B. 889 ; 129 L. T. 650 ; 89 
T, L. B. 645 ; 67 Sol. Jo. 726, 0, A. 

Anvatation: — Consd. Re Ardon & Rutter, (1923] 2 K. B. 

806. 

2661, Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act,] — A tenant who had on Sept. 29, 1920, 
received noticb to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan, 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect, as required by 
sub-sect. 1(h) thereof : — Held : not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim imder that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11. — Hamilton-Gell t*. 
White, [1922] 2 K. B. 422 ; 91 L. J. K. B. 
875 ; 127 L. T. 728 ; 38 T. L. R. 829 ; 67 
Sol. Jo. 80, 0. A. 

Annotation : — Consd. Briggra v» Dryden, Talbot r. Vlckere, 

[1925] 2 K. B. 667. 

See, notOf A. H. Act, 1923, s. 12, 

266J. Agricultural Holdings Act, 1923 (c. 9) — Right 
to compensation — ^Refusal or faUure to agree 
to arbitration.] — (1) A landlord of a hoWng 
gave the tenant notice to quit, &; in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot bo laid down os a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect, 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — ^Westlake v. Page, 
[1926] 1 K. B. 299 ; 95 L. J. K. B. 456 ; 134 
L. T. 612, 0. A. 

266k, Amount of compensation — ^Tenant 

holding two or more holdings.] — Wbstlaee 
V , Page, No, 266 j, ante , 

2661. Liability to pay compensation — ** Land- 

lord*' — ^Agreement for sale — Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 

^ the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 

PART V. SECT. 8, SUB-SECT. 8a. 

■t. AjfHeuUurdl Holdings (Scotland) 

Act, 1908 (c. 64) — Appeal^Whether 


ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that “ all rents & 

B ’ical outgoings ” should be “ appor- 
up to the completion,” & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1926 : — 
Held: (1) “completion” in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2 ) on Sept. 29, 
1925, the vendor was the “ person entitled 
to receive the rents & pro' s ” of the farm 
within sect. 57, & he, % not the purchaser, 
was the “ landlord ” within sect. 12 & the 
person to pay compensation to the tenants. — 
Richards v. Prysb, [1927] 2 K. B. 76 ; 96 
L. J. K. B. 743 ; 137 L. T. J.70, 0. A. 

266m. Notice of claim — By whom given — 

Joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W^.’s tenancy B. 
paid W. for the tenant right k> also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 
gave notice to quit. On Mar. 24, 1921, the 
landlord served notice to quit upon both 
tenants, upon the groimd that they w’ere 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suflered loss 
by their removal or sale upon the exiDiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who liad a 
proper & Valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — ^IIowsoN v, Buxton (1928), 97 

L. J. K. B. 749 ; 139 L. T. 504, C. A. 


Sub-sect. 3o. — Compensation for Enforcement 
OF Proper Cultivation. 

266n. Corn Production Act, 1917 (c.46),s.9 (9) — 
Who is person interested — Tenant.] — (1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. &> 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 

GUSON V , Board op Aobiwlturb, 
S. C. 103 ; 58 Sc. L. R. 96.— 


mai?i/cii7Mi&Ze from opinion of sheriff on 
case stated — Claim under Com Produce [1921] 
tion Act, 1917 (c. 46 ).] — JohnSon-Fbr- SCOT. 
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tenant who entered into oconpation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was r^erred to 
arbn. under the Act) & the arbitrator stated 
a case in which he asked the ct. certain 
questions : — Meld : the tenant was a “ person 
who was interested in the land in reelect of 
which the notice was served,** within sub- 
sect. 9 of the above sect., inasmuch ^ he 
was interested at the time when the loss was 
alleged to have occurred : Sc the tenant came 
within the words of the sub-sect. who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.***& was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the reqtdrements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 

- by the same tenant : — Held : in the circum- 
stances, the loss, if any, in respect of each 
held should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on the loss, if any, in each year separately ; 
(Bankes, L.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year against any loss in 
the other ; (Scrxjtton Sc Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Re Todd Sc Nobth Ridino of York- 
shire AgricultttraIi Bxbcutivb CoanoTTBE, 
[1921] 1 K. B. 281 ; 90 L. J. K. B. 228 ; 124 
L. T. 407 ; 85 J, P. 89 ; 18 L. G, R. 790, C. A. 

2660. Separate notioes as to parts of two farms 

— Occupied by one tenant — ^Method of assess- 
ment.] — Be Todd Sc North Riding of 
Yorkshire AGRicuiiTURAL Executive Com- 
mittee, No. 2U6n, ante. 

266p. Separate claims by tenant for two 

successive years — ^Method of assessment.] 

Be Todd Sc North Riding of Yorkshire 
Agricultural Executive Committee, No. 
26Gn, ante. 

266q. Award—Jurisdictlon of court to remit 
-Award bad on face for ambiguity or un- 
certainty,] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ot. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the atove Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sohed. 2, which excludes 
Arbitration Act, 1889,*^Murray v. Dalton 
(1929), 90 L. J. K. B. 401 ; 124 L. T. 702 ; 
37 T. L. B. 284 ; 65 Sol. Jo. 156, D. 0. 

Annotaiion Befd. Ee Jones $c Carter, [1922j 2 dh. S29. 


Digest Supplement. 

Control of food in wartime generally, Bee 
Food Sb Drugs, Vol. XXV., pp. 132 et eeq* 


Sub-sect. 8&. — ^Ascertainment of Compensa- 
tion. 

266r. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 
By an agreement of^tenancy a landlord de« 
mlsed po the tenant a farm of 1,000 acres 
together with a farmhouse Sc some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
ermission of the landlord, sub-let the farm- 
ouse to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation tmder A. H. Act, 1908 : — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a ** holding ** 
within the Act. — Be Russell Sc Harding 
(1922), 128 L. T. 476 ; 39 T. L. R. §2 ; 67 
Sol. Jo. 123, C. A. 

Compensation for Improvements — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 42, Nos. 230-232. 

2668. Notice of claim — ^To whom given — Purchaser 
— Taking subject to existing tenancies.] — 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1^2. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained Sc the outgoings dis- 
charged by the vendor up to the time 
appealed for completion. Sc that current 
rents should be apportioned.* By a special 
condition it was provided that for the pur- 
X>ose of this general condition any rent 
payable on Sept. 29 was to be deemed 
“ current rent,** & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
** landlord ** made a claim again^ the tenant 
for dilapidations. Sc the tenant counterclaimed 
for compensation : — Held : the purchaaer 
was not at the date of the termination of the 
tenancy the ** landlord ** within A. H. Act, 
1908, B. 48, Sc Agriculture Act, 1920 (c. 7^), 
8. 18. — ^Tombs V. Tubvey (1923), 93 L. J. 
E. B. 786 ; 131 L. T. 830 } 68 Sol. Jo. 385, 
0. A. 

— For compensation for Improvements — 
Under Agricultural Holdings Act, 1998 .] — See 
original volume, p. 46, Noe. 246-260. 

For compensation to landlord for deteriora- 
tion.] — SeeJHo. 264a, ante. 

For oompensatlop for disturbance — Under 
Agrlcttlturaf Holdings Act, t90iS.}-*^See 
oiwnal volume, p* 48, No. 266 ; Sc Nos. 265b, 
266c, ante. 

Under Agrlcuitiire Act, 1920 (c. 76).] 
See Nos. 266h, 2661, ante. 
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26^. Partioulars oi claim — Sufficiency.] — Held: 
having regard to the severity of the penalty 
attached to non-complianoe with Agriculture 
Act, 1920 (o. 76), s. 18 (2), namely, total 
extinguishment of the claM, the presump- 
tion was that the requirement of ** particu- 
lars ** was not intended to be construed 
strictly, &, for the purpose of keeping the 
claim ^ive & enabling the particMS to get 
before the arbitrator, a less degree of par- 
ticularity was required to satudy the sect* 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
‘ order further & better particulars to be 
given, — Jones v. Evans, [1923] 1 K. B. 12 ; 
92 L. J. K. B. 35 ; 128 L. T, 228, 0. A. 

266u. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdiction of the High Ct. to set aside an 
^ award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has b^n no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ot. in those matters was neither expres^y 
nor by implication transferred to it. — Be 
Jones & Cabtbr, [1922] 2 Ch. 599 ; 91 
L. J. Ch. 824 ; 127 L. T. 622 ; 38 T. L. E. 
779 ; 66 Sol. Jo. 611, C. A. 

AmMption: — Consd. Hotrell r. Ht. John Uletso, [1928] 
2 k:. B. G16. 

266v. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice of motion to 
set aside the award on various groimds. 
There was no rule either under County Cts. 
Act, 1888 (c. 48), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given ; — Held : the words “principles of 
practice ’* in County Cts. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
E. S. C., Ord. 64, r. 14, was not a “ principle 
of practice within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
Sn under the doctrine of laches, &;the motion 
to set aside the award was made in time. — 
McCreaoh V. Prearson (1921), 91 L. J. K. B. 
365 ; 126 L. T. 601, D. C. 

266w. Order directing arbitrator to state 

. special case — Appeal lies to Divisional Court.] 
—Stevens v. Downham, Isle of Ely 
(Pboffbbs of Poor Lands), [1926] W. N. 
168. 


266x. No power to order arbitrator to state 
special case on question not within submission 
to arbitration.] — Stevens v. Downham, 
Isle op Ely (Feoffees of Poor Lands), 
[1926] W. N. 168. ' 

Of compensation for improvements — Under 
A^cultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-256. 

266y. Recovery of compensation agreed or awarded 
— In what court.] — A. II. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
coimty ct. in all cases & prevent an action 
f^'orn being brought to recover the sum in the 
High Ct., when it is in excess of the amoimt 
oiHlinarily recoverable in the county ct. — 
Korbkix r. vSt. John of Blktso (Loud), 
fl928] 2 K. B. 616 ; M nom- Horrkll v, 
Bletso, 97 L. J. K. B. ^5 139 L. T. 400. 

266z. Costs — ^Agreement a^*^to — Validity.] — 

parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, &; awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement tlui 
judge gave judgment for the tenants, on the 
gi'ound that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
V. Robinson, [1928] 2 K. B. 353 ; 97 L. J. 
K. B. 466 ; 139 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. R. 518, D. C. 


267a. Treated as a market garden.’ •] — 

(1) Held : the word “ treated “ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
“ market gardener of the other part, it was 
agreed (clause 1) : that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1019, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 Jc Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 


PART V. SECT. 8, SUB-SECT. 8b. ^ 
866t 1. Pwrticalwrs of claim — 
oUnoy-^AoriGuU/wral BoUUnga (Scot* 
land) Ad, 1923 (c. 10). a. 16 (2).l— 
By a letter, written on reoeipt of a 
notice from the tenant of his intention 
to tennlnate his tenancy of a sheep 
farm, the landlord intimated that he 
reeojrved nls claim In respect of depletion 
of the sheep stock : & by a second 
letter, written within two months 
after the termination of the tenancy. 
In whloh he referred to Ids former 


letter, he stated that only 51 per cent, 
of the sheep stock had been delivered 
to the Inoomlng tenant, Sc that the 
mnonnt of the claim would be Intimated 
when the exact shortage was deter- 
mined : — Hdd : (1) in view of the 
seventy of the penalty attached to 
non-eompllanoo, the requirements of 
the above snb-sect. were suffloiently 
complied with if fair notice was given 
to the oppoeito party of the nature 
of the olatm agidnst him Sc of the 
case he had to meet ; (2) the letters 
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gave such notice, although they did 
not state the legal basis of the 
claim or its actual amount. — ^M ont- 
BOSS (Duke) e. Habt, [1925] S. 0. 
ICO.— SCOT. 

sa. Agrfcultural Boldinas (Scotland) 
Act, 1908 (o. 04) — Appeal — Decision 
of court on ease stated — Binding on 
wrb^atorA — ^Mitohrll Gill v. BtrcnAN, 
S. O. 390 ; 68 Sc. L. R. 371.— 
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English and Empire Digest Supplement. 


general practice in the neighbourhood, & waa 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had Sc obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with ail fruit 
trees w^hich might at any time be agreed 
between the landlord Sc tenwt to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
Clause 1 1 contained the following proviso : 
“ That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof i^ail be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden. Sc therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 


because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied. — Be MAS'rBRS & 
DuvEEN, (1923] 2 K. B. 729 ; 68 Sol. Jo. 11 ; 
mb nom. Masters v. Duveen, 93 L. J. K. B. 
57 ; 130 L. T. 13, 0. A, 

267b* Market garden — WhAt is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — Biokbrdike v. 
Lucy, [1920] 1 K. B. 707 ; 89 L. J. K. B. 
668 ; 84 J. P. 61 ; 36 T. L. R. 210 ; 64 Sol. 
Jo. 257 ; 18 L. G. R. 207, D. C. 

Annotation: — ^Befd. Lowtheru. Clifford (1925), 90 J. P. 55. 

267o* _ -Land was cultivated in order 

that the crops might be sold, & the crops 
included fruit Sc rhubarb : — Held ; (1 ) the land 
was a market garden within A. H. Act, 1923, 
B. 67 ; (2) having regard to sect. 64 Sc other 
sects, of that Act, sect. 16 should not be read 
with an unrestricted meaning, Sc the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 

^ by the provision for reference to arbn. in 
that sect. (3) Semble : sect. 16 deals with 
procedure. — Lowthbr v, Clifford, [1027] 

1 K. B. 130 , 95 L. J. K. B. 676 , 135 L. T, 
200 ; 90 J. P. 113 ; 42 T. L. R. 432 ; 70 
Sol. Jo. 544 ; 24 L. G. R. 231, 0. A. 

Annotatwn: — Asia (3) Refd. Mansfield r. llobinsou, tl92S] 

2 K. B. 353. 


Part VI.- 

268. Add* Annoiaiiona : — Consd. Re Mann Sc 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties Sc General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 
of Act.] — ^A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 ' of the Act, Sc it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises Sc all new Sc 
other buildings Sc erections thereon Sc all 
such fixtures as were in anywise afidxed or 
fastened to the freehold of the premises : — 
Held : the covenant effectually excluded the 
provisions of sect. 21 of the Act, Sc the tenant 
was not entitled to remove certain buildings 
& fixtures erected Sc affixed by him during 
the term. — Premier Daibibs r. Garlick, 
[1920] 2 Ch. 17 ; 89 L. J. Ch. 332 ; 123 
L. T. 44 ; 64 Sol. Jo. 376. 

268b. No notice by tenant of intention 

to remove — Claim by tenant for loss on 


-Fixtures. 

removal.] — An agricultural tenant who at 
the expiration of bis tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 
him by the Act to purchase the same, cannot 
afterwa|;ds claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, Sc A. H. Act, 1908, 
s. 11. — Re Harvey Sc Mann (1920), 89 
L. J. K. B. 687 ; avb nom* Re Mann Sc Har- 
vey, 123 L. T. 242, 0. A. 

271. Add* Annotation : — Refd. Pole-Carew v* 
Western Counties Sc General Manure Co., 
[1920§ 2 Ch. 97. 

273. Add, Annotation : — Aa to (3) Refd. Vaudeville 
Electric Cinema v* Muriset, [1923] 2 Ch. 74. 

275. Add* Annotation : — Consd. Re Mann Sc Harvey 
(1920), 123 L. T. 242. 

276. Add, Annotation : — As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

277. Add, Annotation : — As io (1) Retd. Be Roger- 
stone Brick Sc Stone Co., Southall v* Wescomb, 
[1919] 1 Ch.'llO. 


PART VI. 

m i. — ~-I — Where a leane (if farm 
land provides that the lessee shall 
have the right, within a specified 
time after the expiration of the term, 
to remove any fence which hc5 may 
have csrectod during his occupancy, & 
he erects a fence consisting of strands 
of wirti carried on wooden pickets. 


the pickets & wire become part of the 
land, subject to the lessee^s oontraotiial 
right to sevei* them, thereby restoring 
them to the condition of chattels, & 
to remove them. — CHKRuy v. Bredtx 
(S ask.), 11927] 3 D. L. K. 326 ; fl927] 
2 W. W. n. 314,— OAK. 

n i. IVindmitl S atahlc wind<)v:s.\ 
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— A windmill, wire fencing & windows 
in a stable, eroc^tod or furnishod by a 
tenant of agricultural land : — : 
111 view of the degree of annexation Sc 
the objoot of the annexation, to be 
removable by the tenant.-^ARSOALLEN 
V. Leebon (Alta.), 119271 4 D. L. K, 
797 ; 119271 3 W. W. H. 425.— CAN. 
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Part VIII. Growing Crops and Crops, Emblements, and 

Gleaning. 


280. Add, Annoiationa : — Refd. Hichards v. Davies, 
[1921] 1 Ch. 90 ; Back v. Daniels (1924), 69 
Sol. Jo. 160. 

284. Add, Annotations : — ^Mentd.. Cohen v. Roche 
(1926), 95 L, J. K. B. 945; Chaney v, Maclow 
(1928), 45 T. L. B. 135. 

286. Add. Annotation : — Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 

288. Add, Ayinoiation : — Refd. English Hop 

Growers v. Dering, [1028] 2 K. B. 174. 

296. Add. Annotations : — Consd. Stephenson v, 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
lish Hop Growers v. Dering, [1028] 2 K. B. 
174. 

298. Add, Annotation : — Refd. Back v, Daniels 
(1924), 69 Sol. Jo. 160. 

304. Add, Annotations: — Consd. Lebeaupin v, Cris- 
pin, [1920] 2 R. B. 714. Expld. & Distd. Re 
- Wait, [1927] 1 Ch. 606. 

311a. .] — At an auction sale of grass & 

crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft, pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 


be consumed on the field. Deft, put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had' 
such an exclusive right pf possession in the 
crop as would entitle him ^o maintain an 
action of trespass. — Wellaw..- t v. Courtier, 
[1918] 1 K. B. 200 ; 87 & J. K. B. 299 ; 118 
L. T. 256; 34 T. L. H. 115 ; 62 Sol. Jo. 161, 

D. 0. 

Annotation: — Richards r. Davies, [1921] 1 Ch. 90. 

315. Add, Annotations: — As to (1) Refd. Bright- 
man v, Tate (1919), 35 T. L. R. 209 ; Gurney 
V, Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v, Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v, R., [1920] 1 K, B. 
854 ; Shutter v, Rolfe (1920), 36 T. L. R. 828. 

317. Add. Annotation: — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

332a. Not lessee for life,] — Knevit v, Poole 
(1601), Gouldsb. 143; Cro. Eliz. 463; 75 

E. R. 1053. 


Part IX. — Trees and Timber. 


352a. *.] — R>e Tower’s Contract, 

[1924] W. N. 331. 

362. Add, Annotation : — Mentd. jfSc Terry, Terry 
V, Terry (1918), 87 L. J. Ch. 577. 

366. Add, Annotations : — Refd. Horlick v, Scully, 
[1927] 2 Ch. 160. Mentd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424. 

392. Add, Annotations : — Refd. Horlick v. Scully, 


[1927] 2 Ch. 150. Mentd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Oh. 424. 

395. Add. CUation W. R. 640. 

396. Add. Annotations : — Refd. De Silva v, Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P, 0. 54 ; 
Edwards v. Birmingham Navigations. [1924] 
1 K. B. 341 ; Brooke v. Bool, [1928] 2 K. B. 
578. 


PART VIII. SECT. 1. 


280 i. Sale — Interest in land — Passing 
before severance — Statvie of^ Frauds — 
( h ' oss .) — Robinson «. Lono, [1923] 3 
D. L. R. 918.— CAN. 

286 ii.-- .1 - 

As a ffcueral ruio a contract for the sulo 
of standing timber which is not to be 
severed imnjotliately is a sale of an 
intoi*est in land. — H andy v. Car- 
KUTHKRS (1893), 25 O. R. 279.— CAN. 

|> J. .J — ^MBSSKBVEY V, 

Central Canada Canning Co., U923] 
4 D. L. R. 1202 ; 3 3V. W. R. 365.— 

CAN. 


e i. .] — Crops growing at 

the completion of a sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary. — Ander- 
son V, BtasIUK, [193^ 1 D. L. R. 347 ; 
[192C] 1 W. W. R. lOT ; 20 Sask. L. R. 
269.— CAN. 


e ii. 


Sale by mortgagee. ]- 


A conveyance by a mtgeo. under a 
power of sale entitles tbe purchaser to 
the gi‘owing crops. — Dyok v. Dyok. 
fl926] 3 W. W. 11. 762 ; [1927] 1 
D. L. R. 458 ; 36 Man. L. R. 210.— 
CAN. 


e iii. Growing crops aro 

“ goods ** within Bole of Goods Act 
when there is on agreement that they 


are to bo severed under the contracts 
of sale ; but, otherwise, they ai’O part 
of the land & pass with it. — Shewchttk 
r. Seafred, 11927] 3 D. L. 11. 280 ; 
11927] 2 W.' W. ll. 207 ; 36 Man. L. 11. 
469.— CAN. 

e iv. Hight of vendor to cron mi 

cancellation of coidracl — Who entitled 
to evt crops.} — A provision in an agree - 
nient for the sme of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession & to possess the 
growing crop,'* does not ^ve him any 
right to crops that have boon cut & 
which thereby became chattels. — 
Canadian Pacific Ry. Co. v. Stewart 
(Sank.), [1927J 3 D. L. 11. 555 ; [1927J 
2 W. W. R. 385.— CAN. 

? r i. Permit to cut hay — Cancellation 
and leased.] — Held : the penult was 
liot cancelled by only a part of the land 
being leased. — D ecock v, Uarhaqer 
(1009), 19 Man. L. 11. 3L— CAN. 

p i. Jttight of devisee to crops 

soum by share tenant — grouAna at 
testator* s deaih,y^Ueld : os testator’s 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s share In the orop fell 
into the residue of the estate.— Re 
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BOBBisf, [1922J V. L. R. 686.— AUS. 

p li. Cost of threshing.} — ^A les- 

sor on the orop -payment plan agreed 
to pay one-hair the cost of threshing ; — 
Hud : he was liable for ono-haJf of 
the cost of hauling the sheaves from 
the stock to the thresher. — Tocher v. 
Johnson (1922), 68 D. L. R. 768 ; 
32 Man. L. R. 356 ; (1922].2 W. W, R, 
616.— CAN. 

p iii. Failure of lessor to supply 

seed — Mea>8ure of damages.} — Beaman 
V. Tully (Sask.J, [1927] 4 D. L. R. 
143 ; [1927] 2 W. W. IL 963.— CAN. 

p iv Crop-paynient covenant — 

On whom binding. y^Held : binding 
only on the purchaser & his successors 
in interest imder the covenant. — 
lie Saskatchewan Co -operative 
Wheat Pkoduoeiw, Ltd., He Senoer 
& Hcuok (Sask.), [1927] 4 D. L. li. 
1090 ; L1927J 3 W. W. U. 547.— CAN. 

P.\RT IX. SECT. 2, SUB-SECT. 1. 

403 iii. Property in severed 

8 or<fon. J— Where W. cuts off that por- 
OD of a tree overhanging his lot, the 
tnink of which Is on L.’sTot, although 
the ownership of the fallen portion 
is in li. & he has the right to enter on 
W.’s Jot & take it away, there Is no 
obligation on the part of W. to deliver 
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4M. AM^ Am%oiaii(m8 : — ^Distd. Noble v* Haerison, 
. [1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. V- l^ambeg Bleaching, Dyeing & F i n i sh i n g 
Co., [1927] A. 0. 226. 

406* Add. Annotations : — As i^o (1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 832. As to (2) Refd. 
Oollis V. Ainphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Bmnixigham Navigations, [1924] 1 

K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. As 
to (4) Consd. Collins v. Amphlett (1919), 89 

L. J. Ch. 101. Refd. Mills v. Brooker, [1919} 
1 K. B. 655 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406* Add. Annotaiions : — Consd. Oollis v. Amphlett 
(1919), 89 L. J. Oh. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555 ; Edwards v. 
Birmingham Navigations, [1924] I K. B. 841 ; 
Noble V. Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate frult.]- 

Where the branches of fruit trees growmg 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for ii» 
value. — Mills v. Brookbr, [1919] 1 K. B. 
556 ; 88 L. J. K. B. 960 ; 121 L. T. 264 ; 86 
T. L. R. 261 ; 63 Sol. Jo. 431 ; 17 L. G. R. 
238, D. 0. 

497. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 

409. Add. Annotation : — ^Mentd. Hines v. Tousley 
(1926), 96 L. J. K. B. 773. 

412. Add. Annotation Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341, 

416. Add, Annotations : — Generally ^ Mentd. 

Michael v. Phillips (1923), 130 L. T. 142; 
Jacobs V. Batavia & General Plantations 
Trust (1924), 93 L. J. Ch. 520. 

418. Add. Annotation : — Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotations : — Refd* Derry v. Sanders, 
[1919] 1 K. B. 223. Mentd. Thomson v. St. 
Catharine’s College, Cambridge, etc., [1919] 
A. C. 468. 

428. Add. Annotation : — Generally , Mentd. Weber 
V. Birkett, [1925] 1 K. B. 720. 


484 . Before this case add also, Bcolbsias- 

TiCAL Law, Vol. XIX., p. 611.” 

Add. Annotation : — Refd. Stoc kma n t. 

Whither (1614), 1 BoD. Rep. 86. 

Billikgslby (Lady) v. Hbbsby 
(1612), 2 Bulat. 6 ; 80 B. R. 912. 

619. Add. Annotations :^Apld. Be Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. ^0. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 669. 

627. Add. Annotation Mentd. Sack v. Jones, 
[1925] Oh. 235. 

691. Add. Annotation: — Refd. Re WiUiams' Settle- 
ment, Williams Wynn v. WiDiahis, [1922] 

9 r!L 


602. Add. Annotations : — ^Refd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick o. 
Scully, [1927] 2 Ch. 160. 

615. Add. Annotations : — Dlstd. Horlick v. ScuUy, 
[1927] 2 Ch. 160. Refd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

624. Add. Annotation : — Mentd. Be Gardner, Ellis 
V. Ellis. [1924] 2 Ch. 243. 

633a. No right to sell timber during Ufe of tenant (or 
life unimpeachable for waste.] — Walled 
Petty v. Sands (1632), (.Vo. (,W. 274 ; 79 
E. R. 839. 


649. Add. Annotalion: — Mentd. Be Gardner, 
EUis V. EUis, [1924] 2 Ch. 243. 

662. Add. Annotation : — Consd. Be Londes- 

borough, Spicer v. Londesborough, [1923] 
Oh. 500. 


g52a. .] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it Avas declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the Hfe of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should aUow him to 
enter into So remain in the possession or 
receipt of the rents So proOts of the settled 
estal^ during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to seU aU the timber 
standing in certain portions of the settled 


the cut portios to L. — Lotbbock v. 
Webb (1921), 70 D. L. R. 748 ; 30 
B. C. R. 327.— CAN. 

408 If. }— The owner 

of land mar lop branches overhanging 
his land without previous uotioe to 
the owner of tho tree, but may not 
keep the branches so lopped down for 
himself. — D e Villu&bs v. O 'Sullivan 
(1883), 2 8. C. 261.— S. AF. 

403 V. — '■ — — .1— A person is 
entitled to cut off those portions of 
tr^ growing on his neighbour's land 
which overhang his land.— Vishnu 
JAOANNATH JOSUI C. VaSUDEP l^OBU- 
NATH (1918), I. L. R, 43 Boml 
164. — ^IND. 


408 vi. S. P. Maung Po Thaunc 
V. Ua Gyi (1923), I. L. R. 1 Ran. 281.— 

407 ia. .] — ^Where the sot 

So freehold of a highway is In tho Orowi 
& the possesdon of the highway In 
the munldpaUty, an action is nol 
maintainable by an adjoining land' 
owner for damages for the outtiug by 
the munictoallty of trees on the high* 
way. — ^A,-G, roB British OofLuicBiA 


& Watt v. Saanich CJokpn., [1921J 1 
W. W. R. 471 ; 66 D. L. R. 482.— 
GAN. 

407 ii a. .] — ^A person can 

obtain an injnnctlon to remove the 
overhanging portions of t^ees though 
he may not be able to prove any 
damage. — ^Vishnu Jagannath Joshi 
V, Vasubbp Raghunath Oka (1918), 
I. L. R. 43 Bom. 164.— IND. 

sb. Leave8blown<mU}ri£ighbour*8land 
— PoUttHna wUer — Trees not noxious 
df planted for sheUer.^ — Uetd : the rule 
in Hylands v. Fletcher (1868), L. R. 3 
H. L. 380, did not apply.— M atthews 
c. Foboie, 11917] N. 2. L. R. 921.— 
N.Z. 


PART IX. SECT. 2, SUB-SECT. 9.— 0. 

so. Highi to cut trees for securing 
profitable enjoyment of hmd.}— A tenant 
may have an implM right to out or 
destroy bush in order to obtain in a 
reasonable way the proUtable enioy- 
ment of the land, 6c;, in Ueu of burning 
or destroying the thnber, may save it 
Sc sell it for his own beiiaSt. Where, 
however, the cutting down of the 
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timber is done for the purpose of 
making an Immediate profit out of the 
timber, So without any regard to the 
improvement of the land, there la no 
Implied grant to the tehant to out So 
sell the timber. 

In the absenoe of any such grant, 
the property in the timbor when out 
vests Unmedlately in the person en- 
titled to the first estate of tnheritanoe 
in fee or in talL — H irawanu v. 
Qarunsb, (19261 N* Z. L. R, '48; 
revsd. on the foots, sub nom, Gardner 
V. HmAWANU* U927J A. O. 388; 96 
L. J. P. O. 68; 136f L* T. 613; 43 
T. L. R. 198— N.Z. 


PART IX. SECT. 8, SUB-SBOT. 10. 


6491. Tenant for life unimpeach* 
able — Trees taken compulsorily by 
overruling authority.] — Held : the 
money ^ven by way of oompentotioa 
must be atu’Ded by the trustees as 
part of the corpus of the estate*-^ 
Gage $o Ropkk, e. Pwoto So Be 
JennbE. 11919) 1 1. R. 



Vd. IL— AgstoiUttie* Oases 652ft— 810a. 


estates* On Jan* 18, 1822, a contract was 
entered into by A. for sale of part of the 
settled, land, subject to the agreement of 
OeCt 7, 1020, A on Mar. 14, 1922, such land 
waa conveyed to the purchaser, subject to 
the agreexnent : — Held : the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of aocut £500, 
remained imcut : — Held : although as re- 
gards the purchaser of the land &e timber 
was dividea from the freehold, yet neverthe- 
less it remained part of the inheritance So 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however p^ of the inheritance So still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., So therefore the £500 belonged 
to hun . — Jte Londbsborottgh (Eabl), Spicer 
V. Londesbobough (Earl), [19231 1 Oh. 600 ; 
92 L. J. Oh. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

666. Add* Annoiaiion : — Ae to (4) Refd. Ee 
Williams’ Settlement, Williams Wynn v» 
Williams, [1922] 2 Oh. 750. 

661a. — ^ J — Be Londesborough 

(Earl), Spicer v* Londesborough (Earl), 
No. 662a, ante* 

671. Add* Anv-otaiion : — Refd. Ee Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Oh. 760. 

680. Add, Annotation : — Refd* Re Williams’ Settle- 
ment, WiUiams Wynn v. Williams, [1922] 
2 Oh. 760. 

696. Add, Annoiaiion : — ^Apld. Be Londesborough, 
Spicer v, Londesborough, [1923] 1 Oh. 500. 
Refd. Kursell v, Timb^ Operators So Con- 
tractors (1926), 96 L, J. K. B. 569. 

711. Add, Annotation : — Consd. Re Londesborougdi, 
Spicer v, lx)nde8borough, [1923] 1 Oh. 500. 

712. Add, Annotations: — Distd. Horlick v, Scully, 
[1927] 2 Oh. 160. Refd. Uoyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424. 

736. Add, Citation : — awb nom. Stbwkley v, 
Butler (1616), Moore, K. B. 880 ; 72 E. R. 
970. 

Add, Annotations : — ^Mentd. Ward v, Everard 
(1695), Comb. 329 ; Bridgwater v, Bolton 
(1704), 1 Salk. 236 ; AmbatieJos v, Anton 
Jurgens Margarine Works, [1922] 2 K, B. 
186. 

789. Add, Annotatuma: — As to (1) Refd* Joel v. 
International Circus So Christmas Fair ^920), 


124 L. T. 459 ; Ocdien v, Roche (1926), 95 
L. J. K, B. 946 ; Kursell v. Timber Operators 
So Contractors (1926), 95 L. J. K. B. 569 ; Re 
Walt, [1926] Oh. 962. As to (2) Refd. 
Waiirdha SawmUling Co. v, Waione Timber 
Co., [1926] A. C. 101. Qeneratlyf Mentd* 
Thames Sack So Bag Co. v, Knowto (1918), 
88 L. J. K, B. 685. 

745. Add, Annotation : — Apld* Be Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 600. 
Refd. Kursell v. Timber Operators So Con- 
traetprs (1026), 95 L. J. K. B. 669. 

769. Add, Annotation : — As to (2) Refd. Ambatielos 
V, Anton Jurgens Margarine Works, [1922] 
2 K. B. 185. 

808. Add, Annotation : — As io (1) Refd. Be Thel- 
lusson. Ex p, Abdy, [1919] T K. B. 736. 

810. Add, Annotations : — Ail to v^) Refd. Joel v* 
International Circus ds^wstmas Fair (1920)> 
124 L. T. 459 ; Waimiha Sawmilling Co. v* 
Waione Timber Co., [1026] A. 0. 101* 
Generally t Mentd. Thames Sack So Bag Co* 
V, Knowles (1918), 88 L. J. K. B. 585 ; Cohen 
V, Roche (1926), 96 L. J. K. B. 946; Kursell 
V, Timber Operators So Contractors (1926), 95 
L. J. K. B 669 ; Re Wait, [1920] Oh. 962. 

810a. Confiscation by foreign State — ^Frustra 

tion.] — By a contract the vendors agreed to 
sell So the purchasers to purchase the timber 
then Btanding \mcut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut So remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cuttizi|g or disposing of the timber. Merchant- 
able timber was to mean So include all trunks 
, So branches of trees not less than six inches 
in diameter at a height of four feet from the 
^ound. The purchasers took possession of 
the forest, but shortly afterwards on agrarian 
law was passed in Latvia imder which the 
forest & all the timber therein became the 
propeity of the Latvian State, the agreement 
became annulled, So all the rights of vendors 
So purchasei's in the forest So the timber 
became entirely confiscated z — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, So the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, So the parties were 
released from it. — Kursell v. Timber 
Operators So Contractors, [1927J l K. B. 
298 ; 96 L. J. K. B. 669 ; 136 L. T. 223 ; 42 
T. L. R. 436, C. A. 


PART DC. SECT. 2, SUB-SBOT. IS. 

tk. Purchaser under covenant to erect 
frunu diodlino,}" — : entitled, under 
the agreement tor purohase, to tak^ 
standimp trees to complete the building. 
rrOlBBONSe. Rbddlk, [1926] 3 D. lTS. 

; 68 O. L. B. 627.— CAN. 


same ; — Held : the instrument 


a reasonable time. — B kaity 
Mathewson (1908), 40 S. C. K. 557. 

CAN. 

807 ill. Terms 


PART IX. SECT. 3, 3UB-SECT. 8. 

786 ii. .) — The owner of real 

estate sold all the hemlock bark 
thereon i — Held : the purchaser had 
a right to fell the trees. — H atc^h v. 

(1887), 5 Or, 651.— CAN. 

PART IX. SECT, 4, SUB-SECT. 5. 

807 ii. 

^ of tind>et,\ — M. oonveyed to B. 
all the timber on his land, with a i^ht 
lor B. at all reasonable times dnnng 
— — years to enter So cut So remove 


— O'Brien v. Mackintosh * (1903), 34 
S. O. R. 169.— CAN. 

si. Sale of timber — On land sold to 
third party — Faiivre io remove timber,} 
— Held : no aotlon lay at the instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty in iioVromov- 
Ing the timber, as the only ground of 
action was on tho contract, which did 
not vest in the purchaser of the land. — 
Rab V. Rankin (1844), 3 Kerr, 453. — 
CAN. 

•m. Subseque'nt verbal agixcnwfit 
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to let made Umber remain on land — 
Validiin, 1— Hedley v, 8cisson8 (1873), 
33 U. O. K. 215.— CAN. 

sn. By locatee — Svbsequent 

patent io third party — No reservation of 
limber ,] — Langmaip v. Mickle (1888), 
16 O. K. 111.— CAN. 

gn, Before issue of paterU.] 

— Held : the locatee was not, nor 
anyone claiming under him, after its 
issue, estopped from denying tho 
validity of the sale. — Chapiewski v, 
ClMPBELL (1898), 29 O. R. 343. — CAN. 

gt. Effect of 31 Viet. 

c, 8 d; 37 Viet, c, 23 (0,).J — Hctohinho.v 
V. Beatty (1876), 40 IT. C. R. — 
CAN. 

gvir, — — Chi limit — Duty oj enutor to 
mainiain title for rvnsonahlc time for 
removal of Umber,] — CUtke r, Si'IIulto, 
[1927] 1 w. W. u. 000 ; 38 13. C. 11. 

b2.— CAN. 



Cases 814— 974a. English and EiidpntE Digest Supplement 


814# Add, Annotations : — ^R«fd. Uoyd-Jones v, 
CJlark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 160. 

828« Add, Annotation: — As to (1) Refd. Re 
Williams’ Settlement, Williams Wynn v, 
Williams, [1922] 2 Oh. 760. 

840* Add, Annotations : — Generally^ Mentd. Be 
Crosse, Oldham v, Crosse, [1920] 1 Ch. 240 ; 
Botunda Hospital, Dublin v. Coman (1920), 
7 Tax Cos. 617 ; Be Shrewsbury Estate 
Acts, Shrewsbury v, Shrewsbury, [1924] 1 
Oh. 315. 

842. Add, Citations ;--119 L. T. 696 ; 62 Sol. Jo. 
716, C. A. 

846a. S, P. OsBORNijj v, Ohborne (circa 1814), 
cited in 10 Ves. at p. 422 ; 34 E. R. at p. 
574, L. 0. 

Annotatintis : — FoUd. Wickham v. Wickham (1815), 19 Vcs. 
419. Befd. Tookorv. Aimesley (1832), 5 Sim. 235. 

861. Add, Annotations: — Refd. Lloyd- Jones v* 
Clark-Lloyd, [1919] 1 Oh. 424; Horlick v 
Scully, [1927] 2 Ch. 160. 

856. Add, Annotation : — Refd. Horlick v, Scully, 
[1927] 2 Ch. 160. 

874. Add, Annotaiion : — Refd. Re Williams* Settle- 
ment, Williams Wynn v, Williams, [1922] 2 
Ch. 750. 

884a. S, P, Matthew Okasse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 

Annotation : — Mentd. Harrison v. Cage (1698), 1 Ld. Rayxti. 

894a. Tenant for years unimpeachable 

for waste.] — Lessee for years 8a7is waste 
cannot pull down trees that are a defence or 
ornament to the house. — ^London (Bp.) v, 
Web (1718), as reported in 1 P. Wms. 627 ; 
24 E. R. 501. 

Annotation: — ^Reld. Chamberlayne v. Bummer (1792), 3 
Bro. C. C. 549. 

921. Add, Annotation : — Mentd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

928. Add, Amioiation : — As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 
67. 

944a. Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi ei armis against 
him. — Percy’s Case (1609), 13 Co. Rep. 60 ; 
Ley, 20 ; 77 E. B. 1470. 


949. Add, Annotation : — ^Refd. Be Williams’ Settle- 
ment, Williams Wynn v, Williams, [1922] 2 
Oh. 760. 

958. Add, Annotations : — ^Mentd. Osborne v, Brad- 
ley, [1903] 2 Ch. 446 ; Sharp v. Harrison, 
[1922] 1 Ch. 602 ; Kelly v, Barrett, [1924] 

2 Ch. 379 ; Price v, Corpn. d’Energie de Mont- 
magny, [1927] A. C. 363. 

964a. .1 — ^Albebman v, Bannister (1826), 4 

L. J. 6. 8. Ch. 126. 

970. Add, Annotations : — Consd. Baldock v, West- 
minster City Council (1918), 88 L. J. K. B. 
602 ; Sheppard v, Glossop Corpn., [1921] 

3 K. B. 182. Refd. Oldham v, Sheffield 
Corpn. (1927), 130 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, S there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhan^ng. — ^Trinder v. 
Great Western By. Co. (1919), 36 T. L. B. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection: — Held: deft, was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual darker, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it. — ^Noblb v, Harrison, [1926] 2 
K. B. 332 ; 96 L. J. K. B. 813 ; 135 L, T. 
325 ; 90 J. P. 188 ; 42 T. L. B. 618 ; 70 
Sol. Jo. 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs — Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-keeper^ saw defts.’ 
managing director, who oifered to sell him the 
bakeiy sweepings as pig food at 2s, Gd. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became iU & four of 
them died. The sweepings consisted of 
ingredients used in maldng bread, together 
with dust A dirt &; other odds & ends & 
string i‘—-Beld : the words on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sfde of these bakery 
sweepings ; the effect of the sub-sect, was 


PART IX. SECT. 9. SUB-SECT. 1. 

922 Vi. .1 — “Lawkexce V . Judge 

(1851), 2 Gr. 3()1.~CAN. 


to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was m^e respoi^ible 
if in fact it contained some article deleterious ; 
if the seller desired to protect h i ms elf against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose. — ^Puixing v, 
Libbettbr, Ltd., [1924] 2 K. B. 114 ; 93 
L. J. K. B. 642 ; 131 L. T. 119 : 88 J. P. 83 ; 

Sol. Jo. 616 ; 22 L. G. B. 466, 0. A. 

973. Add, Annotation : — Refd. Anderson v, Daniel 
(1923), 180 L. T. 418. 

974 , 11 . .] — seller who in fact 

PART IX. SECT. 10. 

970 1. Read now “970b L“ 

970 11. Read now “ 970b U.“ 


92 



Vol. IL— Agriculture. Cases 974a— 979. 


delivers a false invoice commits an offence 
under sect. 6 (1) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — H arvey & Co. v. Hebe* 
PORDSHIRB County Council, [1920] 2 K. B. 
395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 84 
J. P. 195 ; 18 L. G. B. 470, D. C. 

975a. Sending of sample to seUer — Aft of 

1906, s. 3 (8).] — It is a condition precedent 
to a prosecution of i^e seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of' 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller. — Vaughan v. Grindell, 
[1921] 3 K. B. 412 ; 91 L. J. K. B. 141 ; 125 
L. T. 315 ; 85 J. P. 199 ; 19 L. G. B. 416 ; 
27 Cox, C. C. 5, D. C. 

977. Add, Annotation : — Aa to (2) Refd. Harvey v, 
- Herefordshire County Council, [1920] 2 K. B. 
395. 

978a. Effect of — “ Reasonable excuse.**] — 

( 1 ) As the object of the Act of 1 906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in the event of 


his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor Uable to the penalty, but also to 
make the sale illegal ds preclude the vendor 
from suing for the price. (2) The fact that, 
owin^ to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
“ reasonable excuse within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “ without nre. dice to any civil 
liability ** in sect. 6 fit) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — ^Anderson, Ltd. v. Daniet., 
[1924] 1 K. B. 138 ; 93 L. J. K. B. 97 ; ISO 
L. T. 418 ; 88 J. P. 53 ; 40 T. L. B. 61; 68 
Bol\ Jo. 274 ; 22 L. G. B. 49, C. A. 

Annotation : — As to (2) Consd. Pulling v. Lldbottor (1924), 
93 L. J. K, B. 542. 

979. Add, Annotations : — Refd. Steam v. Prentice 
(1918), 88 L. J. K. B. 422 ; Edwards v, 
Birmingham Navigations, [1924] 1 K. B. 341. 


PART XI. SECT. 10. 

0 i. Under licence — Under ForetA 

Act .] — ^A.-Q. FOR B. O. V. Rorebtsox, 
ri924] 1 D. L. n. 1090 ; 1 W. W. R. 
1165; 33 B, C. R. 325.— CAN. 


hi. Hiffht of Crown to sue for 

expenses .] — The Crown in the right of 
the Dominion may suo under Forest 
Act, R.S.B.C.. 1924 (c. 93), s. 114, to 
recover expouHOS incurred by officials 


of the Dominion Forest Branch iu con- 
trolling & extinguishing a fire on 
doft.’e property. — R. v. Swan'STRom, 
fl925] 3 D. L. R. 79 ; fl925) 1 W. W. R. 
713.— CAN 
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ALIENS. 


Part I. — What Constitutes Alienage. 


1. Add, ' AnnoteUions : — Consd. Markwald t;. 
A.-G., [1920] 1 Ch. 348. Reid. Johnstone 
V. Pedlar, [1021] 2 A. 0. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 

3.* Add, Annotcttion : — ^Mentd. T^bender v* 
A.-a., Kramer v, A.-G., [1922] 2 Ch. 860. 

13. Add. AnnotcUion : — As io (2) Reid. John- 
stone V, Pedlar, [1921] 2 A. O. 262. 

13a. .] — ^By an Order in Council made 

on Nov. 6, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamatioti, it was 
provided that ** all Ottoman subjects, resident 
in Cyprus on Nov. 6, 1914, have become 
Briti^ subjects.’* An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
arsons {inter alios) should be deemed to have 
ecome British subjects by virtue thereof : 
** any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 6, 1914.” Besp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 6, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him os a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
‘ tration: — Held: if there were any difference 
between ” resident ” & ” ordinarily resident ” 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both ” resident ” & 
” ordinarily resident ” in Cyprus on Nov. 6, 
1914, whether or not Cyprus was then Ids 
domicil ; whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v, Cimitian, [1922] 1 A. C. 105 ; 91 
L. J. P. C. 18 ; 38 T. L. R. 100 ; svib nom. 
Gout v. Cimitian, Cimitian v. Gout, 126 
L. T. 293, P. C. 

14. Add, Annotations : — Reid. Markwald v. A.-G., 
[1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. Mentd. The Tervaete 
(1922), 128 L. T. 176. 


18. Add, Annotation : — Generally, Mentd. Wigg 
V, A.-G. of the Irish Free State (1927), 96 
D. J. P. 0. 88. 

20. Annotalums : — ^Por ” Be Goodman’s Trust 
(1881), 7 Oh. D. 266 ” read ” Be Goodman’s 
Trust (1881), 17 Oh. D. 266.” 

29. Add, CUaiion : — ^25 Cox, C. 0. 622, D. 0. 

35. Add, Annotatums : — ^Mentd. Markwald v, 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; The Tervaete 
(1022), 128 L. T. 176. 

36. Add, Annotations : — ^Mentd. Markwald v, 
A.-G., [1920] 1 Ch. 348 ; Johnstone., t;. 
Pedlar, [1921] 2 A. 0. 262; The Tervaete 
(1922), 128 L. T. 176. 

39. Add. Annataiions : — ^Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348 ; Johnstone t;. Pedlar, 
[1921] 2 A. 0. 262 ; The Tervaete (1922), 128 
L. T. 176. 

41. Add, Annotalions : — ^Mentd. Markwald v, 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 
128 L. T. 176. 

43. Add, Annotation : — Reid. Be Annesley, 
Davidson v. Annesley, [1926] Oh. 692. 

49. Add. Annotations : — Mentd. Central India 
Mining Co. v, Soc. Ooloniale Anversoise, 
[1920] 1 K. B. 763 ; Johnstone v, Peldar, 
[1921] 2 A. C. 262. 

49a. Under Treaties ol Peace & consequent 
Orders — Who Is loreign national — ** Stateless 
person ** — Denationalised German.] — (1) Pltf. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality : — Held : he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law. — 
Stoece V, Public Trustee, [1921] 2 Oh. 67 ; 
90 L. J. Ch. 386 ; 125 L. T. 861 ; 37 T. L. R. 
666 ; 65 Sol. Jo. 605. 

AnTiotaJticme : — As to (3) FoUd. Re Chamberlain’s Settlmt., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 633. ChneraUy, 

Kramer i^. A.-G., [1923] A. C. 628. 

491 ), Burden ol prool.] — (1) In 

1893 pltfs. were admittedly German nationaJs, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 


part I. SECT. 1. 

Birth in Native Indian 

8taU .^ — The subject of a Native Indian 
State is an alien. — Mahomisd Sl Son 
V, IHHIOBANTS* APPEAL BOARD (1918), 
38 N. L. R. 7.— S. AF. 

10 hr. .} — Applt., who was 

by birth a Bavarian subject, in 1881 
became a btugber of the Orange Free 
State, but In 1883 left the Free State Sc 


did not return before 1902, at which 
date he was resident in, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State bnighersblp was lost 
by residence abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orange Free State 
Sc Transvaal in 1902 applt. did not 
become a British snldeot either as 
being a burgher o| the Orange Free 
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State or as a resident in the Transvaal, 
be was by inference still a Bavarian 
subject.— WOLPF 0. The Trbasurt, 
[1919] App. 886.— S. AF. 

PART I. SECT. 8. 

40a 1. Under Treaties of Peace db 
conaeQuent Orders — Who is foreiffn 
national — “ JStaieless person JOeno- 
tionaiised Cferman,] — Paulbt v. Cus- 
todian, [19221 App. D. 161. — B. AF. 
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custodiAn* In an action to obtain release 
of their propert^r ; — Held : the onus was on 
pltfs. to snow that they had lost their 
original German nationality before Jan. 10, 
1020, &; not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1803, & 
with the exception of short annual visits to 
their mother, in the case of one, six weeks* 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, &; also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the efiect that during 
that period they had forfeited their German 
nationality by ten years’ ** uninterrupted ” 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Ots. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Beichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period : — Held : (2) the certificates, 
which were admittedly only primd facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct,, & 
the omi8 was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4) even if the 

Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being' informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals In 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by imquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Hahn v. 
Public Trustee, [1926] Ch. 716 ; 96 L. J. Ch. 
0; 133 L. T. 713; 14 T. L. B. 580; 69 Sol. 
Jo. 824. 

British subject marrying German 

— dc naturalised as German during war.] — 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of aU or any the said 
H., A* his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
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subject thereto, were directed to hold the 
capftal & income of the trust funds upon 
trust for the benefit of the issue of H. & iu 
default of issue upon trust for H.’s nephews 
&i nieces. H. was bom in England of English 
parents but had resided in Germany since 
1906 So had been twice married there to 
German wives. During the war, on Aug* 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out bv the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nation^ 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Cbirmany, ajt. 297, or 
Treaty of Peace Order* 1 ’9, & how the 
income accrued since A4g- 4, 1914, ought to 
be disposed of. It was admitt^ at the 
hearix^ on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent : — Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, Sc accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1916, to Jan. 10, 1920, must 
be |>aid to the custodian. — Re Chamberlain’s 
Settlement, Chamberlain v. Chamberlain, 
[1921] 2 Ch. 633 ; 91 L. J. Ch. 34 ; 126 L. T. 
52 ; 37 T. L. R. 960 ; 66 S6l. Jo. (W. R.) 
3. 

Annotation : — As to (1) Apprvd. Faabender v, A.-G., Kramer 
t>. A.-G., [1922] 2 Ch. 850. 

49d. -.] — British-bom woman, 

between the date of the signing of the Peace 
Treaty between England & Germany Sc the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage Sc on Jan. 10, 1920, 
when the Treaty came into force, she was 
the remstered holder of shares in an English 
limited co. ; — Held : under British Nation- 
ality Sc Status of Aliens Act, 1914 (c. 17), 
B. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality Sc became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Easbbndeb 
V. A.-G., Krameir V. A.-G., [1022] 2 Ch, 860 ; 
91 L. J, Oh. 791 } 128 L. T. 85 ; 38 T. L. H. 
852 ; 66 Sol. Jo. 709, C. A. 

AnTiotatian : — ^Refd. Re Kush, Warr© v, Kush, [1923] 1 Ch, 66. 

49 e. Dual nationality.] — Kramer v. 

A.-G., No. 2163, post 

49f, Austrian acquiring new nation- 

ality.] — ^An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austnan Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied Sc 
Associated Powers Sc Austria came into 
force, remains subject to the charge created 
by art, 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 
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PEETsr Administrator, [1923] 2 Cli. 642 ; 
93 L. J. Ch. 608 ; 130 L. T. 175 ; 68 Sol. Jo. 
40 

Annotations: — ^Folld. Bohemian Union Bank v. Anstrion 
lh:t>perty Administrator, [1927 J 2 Cb. 175. Coiifld. Oroedel 
V. ^nsrarlan Property Admlnlatrator (1927), 44 T. L. K. 

, 65. 

49g. Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipao facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — ^Bohemian Union 
Bane v. Austrian Property Adsunistra- 
TOR, [1927] 2 Ch. 175 ; 96 L. J. Ch. 365 ; 137 
L. T. 271 ; 43 T. L. R, 356 ; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The expression 

** nationals of the former Kingdom of 
Hungary in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that ho is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipao facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel V. Hungarian Property Adminis- 
trator (1927), 44 T. L. R. 66. 

491. By what law decided.] — S toeck v. 

Public Trustee, No. 49a, ante. 

49 j. .] — Re Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 
No. 49c, ante. 

49k . Decision of administrator — Whether 

final.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that “ persons 
who within six months of the coming into 


force of the present Treaty show that they 
have acquired ip$o facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be^ considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
^e annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order ^ven full effect as law. By 
art. 1 (ix>> the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that “ for the purppses of the fore- 
going provisions of this Order but not 
including the schedule therem referred to 
* . . . the expression * national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” : — Held : where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has “ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged imder the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nationality. — Reitzes De 
Maribnwert V. Austrian Property Ad- 
ministrator, [1924] 2 Ch. 282 j 93 L. J. Ch. 
687 ; 132 L. T. 42, 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, C. A. 

Annotations: — Folld. Groedel v. nungarian I*poperty Ad- 
ministrator (1927). 44 T. L. K. 65. Refd. Oroebel v. Hun- 
garian Property Administrator (1025), 70 Sol. Jo. 346. 

491. .] — Groedel v. Hun- 

garian Property Administrator, No. 49h, 
ante. , 


Part II. — Rights, Liabilities, and Disabilities of Aliens In 

Time of Peace. 


60. Add. Annotation : — Refd. The Wilhelznina, 
[1923] P. 112. 

61. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

6S. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 69; Johnstone v. 
Pedlar, [1921] 2 A. C, 262. 


65a. Detention of property — Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom' 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure detention have 


49i i. By what law 

ctded.li — Quest Ions of uatiouaUty roust 
be determined by tbe municipal law 
of tbe country oonoemed. — Pauley 
V . Custodun, [1022] App. D. 161.— 
8. AF. 


PART II. SECT. 2, SUB-SECT. 1. 

•a. Non-resident alien — Leave to sue 
in farmd pauperis ,] — ^The Supremo Ct. 
of Alberta bas jurisdiction to grant 
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Itsttve to a non-residout alien to sue in 
fonnd pauperis, — ^Auqustino v, (Xvna- 
DiAN North-Western Ry. Oo. (Alta. ), 
119271 4 D. L. R. 609; 11927J ;i 

W. W. B. 321.— CAN. 
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been adopted & ratided by the Grown as an 
act of State. 

Pltf., who was born in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in Ulegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for^ Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State ; — Held : the plea 
was bad & pltf. was entitled to judpnent. 

(2 ) Setnble : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — Johnstone v. Pbdlau, 
[1921] 2 A. C. 262 ; 90 L. J. P. 0. 181 ; 125 
L. T. 809 ; 37 T. L. li. 870 ; 66 Sol. Jo. 
679 ; 27 Cox, 0. C. 68, P. 0. 

Annotation: — As to (1) Refd. Oommerolal & Estates Co. of 
Egypt V, Board of Trade. [1925] 1 K. B. 271. 

66. Add. Annotation : — Mentd. Bodriguez v. 
Speyer, [1919] A. C. 69. 

69. Add. Annotation : — Mentd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 620. 

70. Add. Annotation Reid. Bodriguez v. 

Speyer, [1919] A. 0. 69. 

79. Add. Annotation : — ^Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

82. Add. Annotation : — Refd* Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

85. Add. Annotations : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 202. Mentd. Markwald 
V. A.-G., [1920] 1 Ch. 348; The Tervaete 
(1922), 128 L. T. 170. 

94. Add. Annotation : — Dbtd. Falcon v. Famous 
Players FUm Co., [1926] 2 K. B. 474. 

96. To the cross-reference after this case to 

Copyright Act, 1911 (c. 46), add “ generally 9 

Copyright, Vol. XIII., pp. 180-182.’' 

97. Add. Annotations : — Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348; Johnstone v. 
Pedlar, [1921] 2 A. O. 262; The Tervaete 
(1922), 128 L. T. 176. 

105. Add. Annotation : — ^Mentd. Seddon v. Com- 
mercial Salt Co., [1926] Ch. 187. 


106. Add. Annotation : — ^Mentd. Fasbender v. 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 

114. Add. Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Byne y. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told V. Cappon, [1923] 1 Ch. 192. 

116. Add. Citations : — Sty. 20, 40, 76 ; 1 Roll. 
Abr. 19b. ^ _ 

Add. Annotations: — As to (1) Consd. Bu 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v. Wadkin (1868), 27 L. J. Ch. 129. 
Refd. A.-G. V. Sands (1670), Freem. Ch. 129 ; 
A.-G. V. Duplessis (1762), Park. 144 ; Burgess 
V. Wheate, A.-G. v. Wheate (1759), 1 Eden. 
177 ; Bittson v. Stordy (1856), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur G871), 7 Ch. App. 
343. As to (2) Refd. Bu.gess v. Wheate, 
A.-G. V, Wheate (^759), 1 Eden. 177. 
Generally 9 Mentd. Cage v. Acton (1699), 12 
Mod. Bep. 288. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, must come up 
for re-election annually under rule 21, wliich 
provides that the committee shall on the 
first Monday in March proceed {inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 26 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventu^ly 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee liad acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given ^ oppor- 
tunity oi being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v, Inolis, [1919] 
A. C. 606 ; 88 L. J. Ch. 287 ; 121 L. T. 65 ; 
35 T. L. B. 399 ; 63 Sol. Jo. 461, H. L. 

See 9 further 9 Stock Exchange. 


Part III. — Aliens in Time of War. 


144. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. G. 262. 

146. Add, Annotation : — Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
IK. B. 763. 

147. Add. Annotations : — Mentd. Markwald v. 


A.-G., [1920] 1 Ch. 348; Johnstone v. 
Pedlar, [1921] 2 A. C. 262; The Tervaete 
(1922), 128 L. T. 176. 

149. Add. Annotation Mentd. LaJa Indar Prasad 
V. Lala Jagmohan Das (1927), 43 T. L. B. 
536. 


PART II. SECT, 7, SUB-SECT. 2. 

1291. Bight to hold d: dispose-w-Law 3 
of 1886 — Ah 35 of 1908 — Company with 
Astatic «AttrcAo/der«.)— -Law 3 of 1886 
& Aot 35 of 1908 do not aoply to Joint 

S tock 008 .. even though their shares are 
teld by Asiatics. — Dadoo v. Kbuosks-’ 
DORP, {1920] App, D. 630.— S. AF. 

J.S. 


PART IL SECT. 8. 

132 i, Civa office Ot trust’— Town 
nspetdor.J—The office of town In- 
peotor is one of trust which an alien 
3 Ineligible to hold — R. v. Hkiohton 
1) (1922), 69 D. L. R. 386 ; 66 N, S. R. 
Q. & R.) 612,— CAN. 

182 iL S. P. R, V. HBiaHTON (2) 



(1922), 69 D. L. R. 396; 65 N. S. R. 
(G. & R.) 627.— CAN. 


VRT HI. SECT. U SUB-SECT. 1. 

51 If, — .] — The subject of 

ilien State at war with His Majesty, 
1 in the Diovlnce of Queheo 


7 



Cases 164—195. 


ENausH Ain> Emfikb Digest Supplement. 


154. Add* Annoiation : — Mentd. Bodiiguez v. 
Speyer, [1919] A. C. 69, 

155. Add> Annotaiions : — Apld. Re Sutherland, 
Bechoff V* Bubna (1921), 66 Sol. Jo. 613. 
Mentd. Re Ferdinand, Ex^Tsar of Bulgaria, 
[1921] 1 Ch. 107 1 Johnstone v* Pedlar, 
[1921] 2 A. 0. 262. 

156a. .] — A man who, having a business 

& commerci^ domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy 6rm & the assets 
are enemy property. — The Antwerpen, 
[1919] P. 252, n. ; 89 L. J. P. 26. n. 

Annotation : — Mentd. The Parana, [1919] P. 249. 

J — An action was brought to 
recover a debt by a firm confdsting of two 
French subjects h a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
— Ee Sutherland (Duchess), Bbchopp & 
Co. V* Bubna (1921), 65 Sol. Jo. 613. 

157« Add. AnnotcUions Refd. Re Sutherland, 
Bechoff V. Bubna (1921), 65 Sol. Jo. 613. 
Mentd. Re Ferdinand, £x-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

160. Add. Annotations : — Generally^ Mentd. The 
Dirigo (1919), 88 L, J. P. 192 ; The Noordam 
(No. 2), [1919] P. 265 ; The Edna, [1921] 1 
A. C. 735 ; The Kronprinsessan Margareta, 
The Parana, etc., [1921] 1 A. C. 486 ; The 
Vesta, etc., [1921] 1 A. C. 774. 

161. CMaiiem For “ [1916] A. C. 421 ” read 

[1916] 1 A. C. 421.*’ 

Add. Annotation : — As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add. Annotations: — As to (1) Consd. Stoeck 
V. Public Trustee, [1921] 2 Ch. 67. Aa to (2) 
Refd. Stoeck v. Public Trustee, [1921 ] 2 Ch. 67. 

163* Add. Annotation : — Refd. Re Sutherland, 
Bechoff V. Bubna (1921), 66 Sol. Jo. 513. 

166. Add. Citation : — subsequent proceedings (1921), 
65 Sol. Jo. 513. 

168. Add. Citation .•—(1915), 1 Br. & Col. Pr. Cas. 
605. 


Add* AnnataHan : — Generally , Montd* Oas* 
dagli V. CasdagU, [1919] A. 0. 145. 

178. Add. Annotations: — Mentd. Be Ferdinand, 
Bx-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v* Pedlar, B^^l] 2 A. 0. 262. 

181. Add. .AnnoUUions : — ^Mentd. The Dirigo 
(1919), 88 L. J. P. 192 ; Tlie Noordam (No. 2), 
[1919] P. 266 ; The Edna. [1921] 1 A. 0. 736 ; 
The Kronprinsessan Margareta, The Parana, 
etc., [1921] 1 A. O. 486; The Vesta, etc., 
[1921] 1 A. 0. 774. 

183. Add. Annotation : — ^Refd. The Liitzow, [1918] 
A. 0. 436. 

187. Add. Annotations: — Consd. Bodriguez v* 
Speyer, [1919] A. C. 59. Refd* Ertd Bieber 
V. Rio Tinto Co., etc., [1918] A. C. 260 ; Be 
Badische Co., Bayer Co., etc., [192112 Ch. 331. 
189. Add. Annotations : — Retd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Johnstone v* Pedlar, 
[1921] 2 A. C. 262. 

192. Add. Annotation: — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 69. 

195* Add. Annotations : — Aa to (1 ) Consd. Hie 
Poona (1916), 84 L. J. P. 160; The St. 
Tudno, [1916] P. 291 ; Be Hilckes, Ex p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Be Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630. Refd. R. v. L. C. 0., 
Ex p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466; Clapham S.S. Co. v* 
Handeis-en-Transport-Maatschappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639 ; Oontinho 
Caio V. Vermont, [1917] 2 K. B. 687 ; Elders 
& Fyffes V. Hamburg Amerikanische Packet- 
fahrt Act., Elders & Fylfos v. Hamburg 
Oolumbien Bananen Act. (1^16), 34 T. L. R. 
275 ; Be British Incandescent Mantle Works 
(1923), 129 L. T. 126 ; Swedish Central Ry. 
V. Thompson, [1924] 2 K. B. 255 ; Russian 
Commercial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927} 2 Ch. 175. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hambom, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 266 ; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 885 ; 
1. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Be Hilckes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 


cotmtry, 1 b not an alien enemy. — 
Raqusz t>. Montreal Harbour Comrs. 

18 Q. P. K. 98 ; Q. K. 26 K. B. 
87.— 45AN. 

155 i. Place of residence df 

oarryirig on trade.h--** Enemy ** means 
a person, of whatever natlontality, who 
resiles or carries on business in enemy 
teriito^. — L ampel v. Beboeb (1917), 
40 O. L. R. 165 ; 38 D. L. R. 47.— 
CAN. 


155 y. 


%] — The question 


whether a person is an alien enemy Is 
determined not by his nationality, hut 
by the place whore he resloes or 
oaiTies on businoss. — R evenltow- 
Criminil r. Streamstown Rural 
MumciPAUTY, No. 511. 119171 3 

W. W. IL M6 ; 37 D. L. R. 304 : 
ajfd^ Q920) 1 W. W. R. 578 : 52 
D. L R 266 : 15 Alta. h. R. 204.— 
CAN. 

155 ill. A Mission So- 

the headauarters of whioh were 


in Germany, held property in Natal 
& had an agent there tor the manage* 
mont of its property & interests : — 
Held : (1) the society was resident in 
Germany & was an alien enemy ; 
(2) a person's place of business, though 
one test, is not the sole test of his 
enemy oharaoter. — ^SiBisi v. Hermans* 
BBRo Mission Society (1916), 37 
N. L. R. 409.— S. AF. 


156 iv« ^.1 — An ‘'alien 

enemy '* does not mean a subject of a 
State at war with this oountry but a 
person of any nationality who resides 
or carries on business in an enemy 
country. — ^Malcomess v . Durban 
Town Oounoil (1917), 38 N. L. K. 
276.-8. AP. 

st. Who is an “ enemy ” within 
Treaty of Peace iOermany) Order, 1920, 
a. 32.]— Badmfelder v. Sboretart 
OF State of Canada, 11927] Exch. 
C. R. 86.— CAN. 


PART UI. SECT. 1, Bim*gECT. 2. 

sa. Widow of naturalised BrUtsh sub- 
ject — Retttm to foreUm country after 
death of husband.^ — Resp., a German 
subject by birth, married a naturalised 
British subject in Ca^ Colony. After 
the death of her husband In 1901 resp. 
returned to Geiinany wh^ she 
resided until 1915, Sc then removed 
to Switsorland : — BM : resp. was 
not an enemy under Act 39 of 1916. — 
The Treasury v . Hanf, {1919] App. D« 
50.— S. AF. 


PART 111. SECT. 1, 8UB-8E0T. 4* 

108 ill. — — ^A person who volun* 
arlly resides In a hostile country for a 
ubstahUal period of time acquires 
he disabiUty attaching to an enemy 
luring that period even if he is a 
^tmh subject, unless such residence 
B with the consent of the Crown. — 
EUJi Aa Jon «. Abdul Jalil fi:aAN 
19801, 1. li. R. 1 tSS* 276.— INO. 
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BefiL Be Badisohe Go*, Bayer Co., etc., 11021] 

2 Oh« 8S1. Ae io (4) Coxisd* Re Mlckee, 
Ex Muhesa Bub^r FLaatatioxis, [1917] 

1 K. B. 48* Ae to (6) Cotisd* Bio Tinto Co. 
V. Ertel Biober (1917), 110 L. T. 810 ; Tingley 
v. Milller, [1917] 2 Ch» 144 ; Naylor, Benzon 
V. Krainisohe Induetiie C^Uschaft, [1918] 

1 K. B. 831 ; Stevenson v. Akt. fiir Oarton- 
nagen Industrie, [19181 A. O* 289. Refd« 
Be Aramayo Francke Mines, [1917] 1 Oh. 
461 ; Ertel Bieber v. Bio Tinto Oo., [1918] 
A. 0. 260 ; Bodriguez v, Speyer, [1919] A. 0. 
59 ; Be Munster, [1920] 1 Oh. 268 ; Be 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Oh. 107 ; Be Bush, Warre v. Bush, [1923] 
1 Oh. 56. Generally ^ Refd. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 554. Mentd. Bussian Com- 
mercial & Industrial Bank v, British Bank 
for Foreign Trade, [1921] 2 A. 0. 438; 
Bradbury v. English Sewing Cotton Co., 
[1922] 2 K. B. 609. 

105a. — •]— -Be Badischb Co., Ltd., Be 

Baybb Co., ltd., Be Gribsheim Elektron, 
Ltd., Be Kallb & Co., Ltd., Re Berlin 
Aniline Co., Ltd., Be Meister Lucius & 
Brunino, Ltd., No. 406a, post 

198. Add, Annotations : — Consd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1920] 1 E. B. 753 ; Be Deutsche Bank 
(London Agency), [1921] 2 Oh. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

198a. ••]’ Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods So the money in bank to London & 
came himself to Jjondon, & there, without 
any formal authority from the co., carried 
on business in his own, name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the Carman authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors So shareholders were 
hdd at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law So to keep the co. in exist- 
ence. The co. also collected So paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
So investing the uncalled capital in German 
War Loan, So with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purx>ose of paying 
arrears of dividend on its preference sh^s. 
Pltfs. contended that the co. was an enemy. 
So they claimed a declaration that the con- 
tract was dissolved So was no longer binding 
on them ; — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 


to ** carrying on business ** within the 
Proclamation of Sept. 14, 1916, the collection 
of debts So discharge of liabilitios with the 
intention of continuing the business amounted 
to a “carrying on business,’’ So constituted 
the co. on “ enemy *’ within "the Proclama- 
tion. — Central India Mining Co. v. SocrfiTA 
Coloniale Anversoise, [1920] 1 K. B. 763 ; 
89 L. J. K. B. 769 ; 122 L. T. 461 ; 86 
T. L. B. 88, 0. A. 

198b. .] — Germany was in effective military 

occupation of Brussels So the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Heid i the Belgian bank 
was a creditor who was got . \ enemy within 
Ih^ading with the EnenW Amendment Act, 
1916 (c. 105), s. 1 (3). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291 ; 90 
L. J. Ch. 449 ; 126 lu T. 20 ; 87 T. L. B. 912 ; 
65 Sol. Jo. 781. 

1980. Registered in allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. ^th 
its restored office at Petrograd So a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty wnth defts., an English 
insurance coi, whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, So as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, So that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Bussian Govt., So as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; So as defts. 
with knowledge of the facts Jbad continued 
to treat the contract as alive by crediting 
pltfs. with premiums So debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life So Property Assur- 
ance Co., Ltd. (1919), 36 T. L. R. 292. 

199. Add, Citaiion: — 1 P. Gas. 75. 

Add, Annotations : — ^Mentd. The Abonema, 
The Hillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41 ; The AchiUos, 
[1919] P. 340 ; Be Certain Oaft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C.^ 235 ; Netherlands - American Steam 
Navigation Oo. v, Procurator-General (1925), 
42 T, L. B. 81. 

201. Add, Annotation : — ^Reld. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

202. Add, Annotation : — Consd. Bodriguez v. 
Speyer, [1919] A. C. 59. 


PART IlL SSOT. 2, SUB-SBOT. 8.— A. 

tb. Shcarts held hy enemy wbject — 
Vested in Public Trustee — Power to 
sdl,lr^Hdd: War Preoautions (Enemy 
Shareholdow) Eegulattons. 1916 r 
li (9), wbm empowered the A.* 


to authorise the Publio Trustee to 
sell shares in a oo. transferred to him 
ex being held by an alien enemy, was a 
▼aUd exorcise of the power oonlerred 
by War Preoautlohs Act, 1914-1916, 
a 4, Sc was within the defenoe power 

99 


of the Commonwealth. — Burkaiid v, 
OaXLBT (19P), 26 0. L. R. 422.— 

AUS. 

so. — . ] — Held : War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 



» 

Cases 204— 816e. ■ English and Empire 

204. Add. Annoiaiion: — Consd. Be Ferdinand, 
Fx’-Tsar of Bulgaria, [1921] 1 Ch. 107. 

205. Add, Annotation : — Consd. Re Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Oh. 107. 

207. Add, Annotations : — Refd. Be Ferdinand, 
Ex-Tsar of Bulgaria,' [1921] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1921] 2 A. 0. 262. 

208. Add, Citatwn : — 1 P. Cas. 76. 

Add, Annotations : — Refd. The Achilles, 
[1919] P. 340 ; Re Certain Crait Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 

1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. Mentd. The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjutant, [1919] P. 41 ; Netheriands-American 
Steam Navigation Co. v, Procurator-General 
(1925), 42 T. L. R. 81. 

208a. Effect of Trading with 

Enemy Acts, 1914-1016.] — (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, stUl has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the. conclusion 
of peace . — Re Ferdinand, Ex-Tsar op Bul- 
garia, [1921] 1 Ch. 107 ; 90 L. J. Ch. 1, C. A. 

Annotation : — Oenerally, Mentd. NothoriandB-Amerloan Steam 

Navigation Co. v, Procurator-General (1925), 42 T. L. It. 

81. 

209. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 69. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
action.] — Before the outbreak of war, defts., 
the German owners of the steamship Af., 
recovered judgment against the British 
owners of the steamship K, for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
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referred to the registrar & merchants for 
assessment. Before defts. had filed them 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were fUed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inapiuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses: — Held: (1) defts.* 
claim was not a debt but a right, wluch by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated ‘‘ in 
accordance with the law of the allied State 
. . . concerned,** namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
6. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects. — The Marie Gartz, [1920] P. 172 ; 
89 L. J. P. 206 ; 123 L. T. 680 ; 36 T. L. R. 
417 ; 15 Asp. M. L. C. 98. 

215b. ? — Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the riglits of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to bo due to a German 
national, & is therefore an “ enemy debt ** 
witliin Ti’eaty of Versailles & Treaty of Peace 
Order, 1919. — Clearing Office Controller 
V, Edwards & Co. (Bread Street), Ltd., 
[1923] W. N. 245. 

215c. Trust estate — ^Accumulations of 

interest.] — Re Chamberlain*s Settlement, 
Chamberlain v, Chamberlain, No. 49c, 
ante, 

2i5d. -.] — Re Hallenstein, 

Halsted V, Blank, No. 237c, 'post, 

215e. Accumulations of annuities.] 

— ^By his will a testator, who died on Jan. 14, 


of shares transferred to the Public 
Trustee, notwithstanding that some 
heneflolo] interest in the shares was 
held by a person not an enemy subioct, 
was a valid exercise of the power 
conferred by War Precautions Act. 
1914-1916. s. 4. — Borkard V. Oakley 
(1920). 27 O, L, R. 620.— AUS. 

212 i. Patent in name of alien enemy 
— Royalties paid by licensee during sus” 
wmeiun of patent — JVho entitled to .] — 
Meld: (1) royalties paid by tho 
lloenseo from the date of his iioenoe up 
to the expiration of six months from 
the ending of the war. 4.s.. to Jan. 10, 
1920, were not siims belonging to an 
enemy. 6c wore not properiy in the 
Itands of the cuntodian : (2) royalties 
paid or to be paid after June 10. 1920. 
were properly paid or payable In the 
hands of the custodian as a debt due 
to an enemy . — lie Synthetic Dbuo 
Co., il925J Exch. C. R. 196.— CAN. 

216 i. Licensed to trade for limited 

£ wrposea — BanMno transactions. 

ondon agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subieot k, accepted by 


a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the hank that, if bills 
so sent wore dishonoured, no legal 
prooeodings were taken against ac- 
ceptors in Groat Britain, but the 
blOs were retransmitted to the German 
office so that proceedings might be 
taken in the German cts. against the 
Gorman indorsers. Licences covering 
tho whole period of the war were 
issued to the London agency, empower- 
ing ift to carry on bankiiig business 
under supervision, to the extent of 
completing current transaotlons. so as 
to make its realisable assets available 
to its oroditors, ** so far as those trans- 
actions would in ordinary course have 
been carried out through ** the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited tho German office mth the 
amount, k filed a letter, which owing 
to war conditions could not be sent, to 
the Gehuan office intimating the olr- 
cumstanoes. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish acceptor : — Held : 
as an action on the bill was not a 
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transaction that would in ordinary 
course have boon carried out through 
the London agency, the licences con- 
ferred no light to sue.— Public 
Trustee v, Davidson. 11926] S C. 
451.— SCOT. 

215 ii. Substitute this number for 
215 i. in original volume. 

215b i. Treaty of Peace & canae^ 
guent Orders — What property subject 
to charge v.nder — “ Debts ** — What are,] 
— (1) Deppsits of money with the 
National Trust Co. for investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war ; (2) not deposits In a savings 
bank k moneys Invested with a loan 
CO. to be withdrawn on notice k from 
the bank on presentment of the bank 
book ; (3) not moneys deposited with 
a trust CO. with instructions that all 
sums of capital k Interest so rooclved 
should be held by the oo. to the credit 
of the owner until further advice. — 
Secretary of State of Canada v, 
Nbitzke, Secretary of State of 
Canada v, Wiehmayeb (1921), 65 
D. L. R. 443 : 62 S. O. R. 262 ; vandng. 
20 Exoh. 0. R. 210.— CAN. 
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1916, dirtied his exors. to pay annuities to 
m Austrian & two Gorman nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same u given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.** No part of the annuities could bo 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian : — 
Held : (1 ) as the Act of 1914 only suspended 
payments to the alien enemies & <nd not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of I’cace with Austria & Treaty 
or Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges & payable ilierefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Me Levinstein, 
Levinstein v, Levinstein, [1921] 2 Ch. 
251 ; 91 L. J. Ch. 32 ; 126 L. T. 177 ; 65 
Sol. Jo. 707. 

Anr^aiwns : — Ab to (3) Folld. lie Chamberlain's Settlmt., 
Chamberlain v. Chamberlain. (1921] 2 Ch. 633 ; lie 
Biedermaim. Best v, Wcrtheim, 110221 1 Ch. 31, 

21 5f. .] — A testator, whoso 

domicil was English, by his will directed his 
trustees to invest a certain sum ,in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set fi*ee in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Ix>an. Tlie 
anniiitants. & those interested under the 
will in the trust fund, were German nationals : 
— Held : the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being “ property, 
rights & interests ” in the United Kingdom. 
— ITavorke V, Steinkoppf, [1922] 1 Ch. 
174 ; 8iib nom. Be Steinkopfp, Favorke v, 
Stbinkopfp, 91 L. J. Ch. 165 ; 120 L. T. 
597. 

21 6g. -.] — Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving cbvenantor & the surviving 


child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants* con- 
tinent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had hot enforce the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submittea 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property, 
rights or interests within Peace Treaty Order, 
1919^ 8. 1 (xvi), &, notwithstanding tba 
infants* personal incapacity, were caught by 
the charge. — Be Neuburgbr’s Settlement, 
Foreshbw V. Public Trustee, [1923] 1 Ch. 
508 ; 92 L. J. Ch. 442 ; " 29 L. T. 735 ; 67 
Sol. Jo. 500. 

21Sh. AcoumulSUions of annuities.] 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until ho shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Ti*ading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals ; — Held : (1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property. — Be 
Biedermann, Best v. Wertbeim, [19221 
1 Ch. 31 , 91 L. J. Ch. 106 ; 38 T. L. R. 37 ; 
66 Sol. Jo. 107 ; on appeal, [1922] 2 Ch. 771, 
C. A. 

Trust estate.] — See Nos. 215e- 

215g, ante. 

Shares In English company .]- 
Fasbendhr V. A.-G., KRAMEfi V, A.-G., No. 
40d, ante, 

215]. Property in England.] —A person 

of du^ nationality, who is a British subject 
by British law, having been born in England, 

& also a German subject by German law, 
is a ” German national ” within the Treaty 
of Peace with Germany, art. 297, Sn Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (ivi) of that Order, — 
Kramer v, A.-G., [1923] A. 0. 628 ; 92 
L. J. Ch. 383 ; 129 L. T. 390 ; 39 T. L. R. 
462 ; 67 Sol. Jo^ 662, H. L. ; affg, S. C. std) 

. nom, Fasbender v, A.-G., Kram^ v, A.-G., 
[1922] 2 Ch. 850, C. A. 

Anvwtation : — Retd. Be Rush. Warre v. RuBh. [1923] 1 Ch. 66. 


215i i. — . — Bearer sharea 
debenturea in Tranavaal mining com- 

S onv.l— R andfontbin Estates Gold 
[INXNO Co„ Ltd. u. Oustodian op 
Propebtt, [1923] App. D. 
676.-H8. AF. ^ 


215j i. ^ — Property in Aua- 

tralia — Subject to reatraint on anticipa- 
tion ,] — The words **aIJ property, 
rights & intorosts ** appearing In ol. 4 
of the annex to i^. 297 ot the Treaty 
of Feaoe between the Allied Powers 
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8c Germany are wide enoui^h to Include 
an estate for life of a married woman, 
belngr a German national, still under 
ooyertuio subject to a restraint on an* 
tiotpation.-~CowPBR e. Frankbnbbro 
(1921), 21 8. R. N. S. W. 888.— AUS, 



Cases SlOe—SlSa ENausH and Empibe Digest Supplement. 


215k. Subject to restraint on 

anticipation.] — The chari^ imposed by Treaty 
of Peace Order, 1919, a. 1 (xvi), upon au 
property, rights & interests in tl^ country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — ^PuBUO Tbtjs- 
TBE V, Wolf, [1923] A, O. 544 ; 92 L. J. Ch. 
620 ; 129 L. T. 788 ; 89 T. L. B. 668 ; 07 
Sol. Jo. 637, H. L. ; revsff* S. 0. sttb nom. Re 
Bush, Warrb r. Bush, [1923] 1 Ch. 66, O. A. 

Annotaiicma He Neubtirger*8 Settlmt.. Foreshow 

Public Trustee, (1923] 1 Ch. 508. Mentd. Morgran v. 

Morgan & Kirby, [1923] P. 1 ; Parr v. A.-G., [1926] A. C. 

239. 

2151. Belonging to foreign bank in 

liquidation.] — Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Beparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ** subject to any contrary stipula- 
tion in the Treaty, the British Govt, might 
retain & liquidate the property in this 
country of ** nationals of the former Austrian 
Empire ** which expression, as the ct. foimd, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the ad^nistrator appointed 
by Order in Council to li<j^uidate the property 
of At^trian nationals m this country cx, 
administer the above-mentioned charge. 
Pltfs. claimed that art, 206 was a “ contrary 
stipulation ** within art, 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property ; — Held : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed. — ^Luxabdo v. 
Public Trustee, [1924] 2 Oh. 147 ; 93 

' L. J. Oh. 426 ; 131 L. T. 200 ; 40 T. L. B. 
546 ; 68 Sol. Jo. 787, C. A. 

215m. — Policy money — ^Payable in 

EngUnd.] — ^Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
dc had its central oQce & the bulk of its 
assets in New York. Hie oo. had a branch 
in London, & in most of cajiltals of 
Europe, the branch in Paris being its head 


office for Europe. The general manager of 
the London branch had no ^general authority 
to issue policies in this country. Certain 
life policies signed by the president Sc sec^ 
tary of the co. Sc countersigned by the 
general mana^r for Europe were issued m 
London to German nationals ^ before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insm*anc6 was payable Sc proofs* of deatli 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
.law. In an action to determine whether the 
policy moneys payable imder the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into forcb, were 
“ property, rights Sc interests within His 
Majesty’s Doxninions belonging to German 
nation^s, Sc as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
B. 1 (xvi) : — Held ; (1) there was nothing in 
art. 299 of s. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence, Sc 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
busioess in both places Sc in both places 
being subject to the jurisdiction of the ots., 
it was permissible Sc necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts tvould be 
recoverable. Applying that test in the 
present case, the debte were recoverable in 
London where they were expressed to be 
pavable, &, that being so, they were situate 
within His Majesty’s Dominions Sc became 
subject to the charge. — New York Life 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 

40 T. L. R. 430 ; 68 Sol. Jo. 477, 0. A. 
Aimoiations : — As to (2) Belli. Swedish Central Ry. v. Thomp- 
son, [1924] 2 K. B. 255; Republioa de Guatemala v. 
Nunes, (19^1 1 K. B. 069. 

215n. — Share of enemy partner in firm.]— - 

So far as English law is concerned one 
partner in a 6nu who purchases the share 
of an enemy partner thei^n during hostilitieB 
acquires no f^h right Sc has no fresb remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of “ property, rights, Sc interests ” 
..subject to the charge created by Treaty of 
Peace Order,- a. 1 (xvi) for the purpose of 
giving effect to art, 297, Sc by Treaty of 
Peace Orders, s. 1 (xvii) (coc) is payable 
to the administrator of German property.— 
Pried p. German Property Administrator, 
[1926] Ch. 767 ; 96 L. J. Ch. 4j 134 L. T. 
876 ; 09 Sol. Jo. 707. 

2160. Joint decisions of Clearing Offices — 

Effect.]— In 1918 defts. had entered into 
contracts with German sellers for the purchase 


T Oerman 

nationale in tegtcUor*8 undisposed of 
The lights of O^man na- 
tionals in testator's property undisposed 
of by his will are . subject to the 
charge created by Begula^ns of Jan. 


X MlTOHNaB, 

[1922} St. & Qd. 39. -Ain. 

ss. — — AdminUitaHon of 

trusts in Chrmany,h^Me Mitobneb, 
Union Trustee Oo* of Aubtraxu, 
Ltd. r, A.-G. for OoicMONWEAi/ta of 


Australia, US27] S. E. Q. 279.-rAU8. 

•I, ^—^^^^acQuireduTtdervestino 
orders made wnder Tradino wUh Enemg 
Ads not affected ,] — SBaEBTARX of 
State of Oanapa c. GUuwnbrields, 
Ltd., [19251 Skch. O. 
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of a quantity of nitrate, delivery of which 
was to he made to defte.’ agent alongside the 
vesee] at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before &e vessels arrived 
at their destination b before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly noticed their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 

g assed it on to the British clearing office. 

lefts, were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, euct. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amoimt 
claimed as the price of the goods, the British 
clearing office admitted the debt, Sn the 
principal money was cleared in 1928. At a 
later period the claim for interest was again 
put forward. This claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent, 

? er annum calculated from dates specified. 

he notice then continued as follows : ** In 

default of a notice of appeal under r. 22 of 
the Buies of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent, 
from (the date named) to thefiate of creditii^ 
A: ad^ce to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.'* No appeal was 
brought, after the oxpirv of the time for 
appealing, jbltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, Sc should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced ; — Held : under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
— Olbarino Office CojrrRQi:j:.ER v . Weir & 
Co. (1926), 96 L. J. K. B, 88; 133 L. T. 701 ; 
41 T. li, B. 603 ; 69 Sol. Jo. 809 $ 22 Lloyd, 
L. R. 280, O. A. ; affd. (1826), 186 L. T. 7^5 } 
42 T. L. R. 687, R- L. 

Aetfon agftlnst admisilstnUor — ^Whether 


\ Attomsy-Gsneral necessary party.] — The 
A-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Gbobbel V. Hungarian Property Adminis- 
trator (1925), 70 Sol. Jo. 345. 

219. Citations : — For ** Rs Hegelberq ** read 
“ Re Hageidbrg." 

219a. — ,] — ^The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-enemy 1 aiders of Cheques 
drawn before or aftej^thc. outbreak of war 
by non-enemy custSpiers $ (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the Ijondon 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge. — Re Dresdner 
Bank (London Agency) (1920), 64 Sol. Jo. 
426. 

219b. Effect of Treaty of Peace.] — 

(1) The provision contained in sect. I (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency), 
[1921]2 Ch. 30 ; 90 L. J. Ch. 406 ; 126 L. T. 
20 ; 87 T. L. B. 669 ; 65 Sol. Jo. 492 ; aubse- 
qu^ proceedings, [1921] 2 Ch. 291. 

219c. : Who are creditors.] — On the 

outbreak of war three enemy baiis in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board . 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts imder which 
they were entitled to a year's notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis-"*" 
missal : — Held : the claims for salary Sl for 
damages were not debts of a London business 
payable under the abuve Act, & the applica- 
tions failed. — Re Anglo-Austrian Bank, 
Be Dresdner Bank, Re Direction der 
Disconto Gbsellschapt, [1920] 1 Ch. 69; 
89 L. J. Oh. 86 ; 121 L. T. 640 ; 35 T. L. B. 
736. 

ArmotcAim : — Consd. Eo Vuloaan Coal Ck>., Harrieon v. 

Harbottle. [1922) 2 Ch. 60. 

220. Add. Annoiationa : — Consd. Meyer v, Faber 
(No. 2), [1923] 2 Ch. 421. Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
60. 

221* Add. Annotations : — Refd« Re Dieckmann 
(1917), 117 L. T. 713; Meyer v Faber 
(No. 2), [1923] 2 Oh. 421. 
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221a« Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, deffcs. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Bresdner Bank. 
The Bresdner Bank accepted the bills at 
their London branch & received as security 
Bussian promissory notes. Befts. provided 
no funds to meet the bills when they fell due 
&, under' an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged By the Bank of 
England. By 1917 the Bresdner Bank in 
London had repaid the sum due for principal 
dc interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
B’lesdner Bank in I/ondon to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank: — Held: (1) the trans- 
action was part of the “ business ** of the 
London branch of the Bresdner Bank ; 
defts.* liability to put the Bresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head oflBce in 
Berlin & debited the current account of the 
head oflSce with the amount paid on the bills, 

<fc dcfts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent, on each instalment from the date 
of payment ; (2) the action by the controller 
in the name of the Bresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Bresdner Bank, & the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs. from being 
the Bresdner Bank into something unknown 
to the law as a legal person. — Bresdner 
Bank v. Russo- Asiatic Banic, [1923] 1 Ch. 
209 ; 92 L. J. Ch. 204 ; 128 L. T. 633 ; 67 
Sol. Jo. 277. 

Annotation Generally. Mentd. Russian Commercial & 
Industrial Bank v Comptoir D’Escompte de Mulhouse, 
11923] 2 K. B. 630. 

222. Add* Annoiation : — Refd. Meyer v* Faber 
(No. 2), [1923] 2 Ch. 421. 

223. Add. Annotaiions : — Rofd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Moyer v. Faber (No. 2), [1923] 2 Ch. 421. 

223a. Action in name of business — 

Addition of words ** London Agency.”]- 

Bresdner Bank v, Russo-Asiatic Bank, 
No. 221a, ante. 

223b. After Treaty of Peace.]- 

The Treaty of Peace wdth Germany, art. 296, 
wliich declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 


are qualified by art. 297, & the latter article 
& its annex cannot be construed m Jinaited 
to a confirmation of what has been ^ done 
under ” exceptional war measures ” prior to 
the coming into force of the Treaty, but 
must be held to vahdate all acts&i procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by tbe Treaty of Peace 
was dismissed. — Meyer & Go. v, Faber, 
[1921] 2 Oh. 226; 91 L. J. Ch. 233; 125 
L. T. 531. 

223c. General position of controller.] — 

, Re Vulcaan Coal Co., Harrison v. Har- 
bottle, No. 223f, post. 

223d. •] — At the outbreak of war 

in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged, nearly all the 
liabilities, & had a balance m hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 106) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Beft. contended that he had himself claims 
against the busmess, & that he was entitled 
to the 'taking of pai*tnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troDer had not the powers of a trustee in 
bkpey., his outside powers being those of a 
liquidator in a voluntary winding up, &> he 
could not therefore override the ordinary 
law of partnersliip which entitled deft, to 
the taking of accounts between himself & the 
other partners. — Meyer & Co. v. Faber 
(No. 2), [1923] 2 Ch. 421 ; 93 L. J. Ch. 17 ; 
129 L. T. 490 ; 39 T. L. K. 550 ; sub nom. 
Meyer & Co. v. Faber, Meyer & Co. v. 
Elder, 67 Sol. Jo. 676, C. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.] — Re Anglo-Austrian 

, Bank, Re Bresdner Bank, Re BiREcrrioN 
DER Bisconto Gksellschaft, No. 2l9c, 
ante. 

223f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 


PART ill. SECT. 2, SUB-SECT. 2.— 

B. (a). 

223 i. Amending Act of 1916, a. 1— 
JSttsiness orr^ed to be wound up — Sale 
of stock — Rights of consignors of stock 
supplied on sale or return .} — The 
bnsinesa of an alien enemy bookseller 
was ordered to be wound up, upon 
application by the controller under the 
abore sect. : — Held : he was entitled 
to sell the whole stock, but if there were 
identifiable consignments of tmsold 


stock on sale or return from persons 
with whom could oommunioate, 
he must return or store them at con- 
signor's expense . — Re Thomson, Ex p. 
I^LINTOOK, 119181 I S. L. T. 137.— 
SCOT. 

tj. Trading with Enemy Adis, 1914- 
1916 — Business ordered to be wound 
up — Power of ermiroUer to apply.} 
^ Heid : n . 9h of the 1914-16 Acts 
authorised the Idinister for Trade /Sc 
Customs to confer upon a controller 
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powers under which the right of that 
controller to apply to the Hlsrh Ct. 
was not to be measured by the 
standard ^ laid down with regsird to 
similar applloationB by a liquidator. — 
Broken Hill v. Wabnook (1922), 30 
0. L. R, 362.— AUS. 

sk. Enemy Trading Act, X of 1916 
— Business ordered to he wound up 
— Powers of controller.} — Wolf v. 
Dadtba (1919), I. L. E. 44 Bom. 631.-^ 
IND. 
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sect. 1 (1) of the above Act to wind np the 
English business of an enemy co. or firm, 
does not represent the co. or firmu His 
duties to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
* until June 80, 1918, at a salary of not less 
than £1,000 ptr annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the Ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement : — 
Held : the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller. — He. VULCAAN COAL Co., HARRISON 
i;. Harbottlr, [1922] 2 Ch. 60 ; 91 U J. Oh. 
491 ; 127 L. T. 274 ; 06 Sol. Jo. 42.^. 

Annotation : — Dbtd. Meyer v. Faber (No. 2), [10231 2 Ch. 421. 

223g. Sale of business by controller — 

Damages for breach of contract.] — At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the Ignited 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appoiijtment of new directors the co. came 
under British management. In Dec. 1916, 
M. Co. agreed to sell, & P. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business : — Held : although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy managemert 
even if enemy shareholders might after the 
war benefit by such trading, dt, although it 
was in consequence of the winding-up order 


that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — He British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 120 ; 39 T. L. B. 244 ; 67 Sol. Jo. 617. 

224. Add. Annotaiiom : — Refd. He Vulcaan Oml 
Co., Harrison r. Harbottle, [1922] 2 Gh. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Cb. 421. 

226. Add. Cito/ton.— [1917] H. B. B. 243, 

235a. To wind tip partnership — 

Parties.] — At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with P., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, & on the dissolutior by the declara- 
tion of war he carried on tae business & 
collected the assets wUh the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. P. died in 
1920, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
ciaim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of ail dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an mquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Trustee v. Elder, [1926] Ch. 776 ; 
96 L. J. Ch. 519 ; 135 L. T. 689, C. A. 

236, Add. Annotation : — Refd. Be Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 


PART HI. SECT. 2, SUB-SECT. 2.— 

B. (b). 

230 ii. — — Proof of enemy* 8 

interest in property .] — A British sub- 
ject applied to tne ot. to make a 
vesting order vesting In the custodian 
for Scotland a ship & £20,000, the 
freight oomed by the ship while under 
requisition of the Admlty. He»ip.verrod 
that the enemy firm, & the two partners 
thereof, were ** the owners or at least 
part-owners of the ’* sliip : — Held : 
appet. had failed to aver a suRlcient 
interest of the enemy firm & its 
partners In the ship to make h. 4 (1) 
of the above Act applicable. — Bubrell 
V. Maashaven S,S. Co Ltd. (1919), 
66 So. L. K. 434.— SCOT. 

230111. Instalments of 

pvrcheise price of skip^Pedd to builder 
by enemy — Ship requisitioned by Ad- 
mirattv. i—Soottlsb shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purohasers had paid instalments of 
the price amounting to £79,732. On 
Feb 1 7, 1916. the Admlty. requisitioned 
the ship as sue then stood at the price 
of £80,()00, but it was not until July SO, 
1917. that tlib Admlty. paid the 
builders that sum, & they refused to 
pay any Interest from the date of 


requisition. On Deo. 1, 1917, tho 
Board of Trade pronounced an order 
vesting the sum of £79,732, with 
inten^st from the date of receipt of the 
instalments, in tho custodian for 
Gotland under tho above Act : — 
Held : the custodian wros entitled to 
decree for £79,732 with Interest from 
the date of the interlocutor of the 
First Division. — Pbnnet v. Clyde, 
[1920] S. C. (H. L.) 68.— SCOT. 

si. War Measures Act, 1914 (c. 2) 
■ — What property can be vested — Trust 
funds — ^flrrccMcnf by beneficiaries as to 
disposition of fund .] — By the will of 
W., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the s<ile uso & benefit of tho wife & 
daughter, share ^ share alike. His 
daughter was married to a German 
national, & wm residing in Germcmy 
at the time of her father*B death. 
W.*s widow was. a citizen of the 
United States. Early in 1917, an 
agreement was made by the trustee 8c 
the wife 8c daughter, pursuant to 
clause 11 of the will, by whicli, in 
elTect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
applioation was made to the ot., 
by the Secretary of State for Canada, 
for an order vesting In the custodian 
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appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, one -half of the assets situated 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. Tho motion was mode under 
Consolidated Order 28, which was 
passed pursuant to the above Act : — 
Held .• ft was appropriate Sc expedient 
to make tho order asked for. — ite 
Walker (1919), 4C O. L. R. 86; 16 
O. W. N. 328.— CAN. 


234 i. For “ 234 i road « 236 i. 


*> 


Bin. Trading with Enemy Acts, 
1914-1916 — Powers <S? duties of cus- 
todian — Payment of mortgage deM — 
Form of order — Costs.] — Where, under 
8. 9d (2) of tho 1914-16 Acts the Public 
Trustee is authorised to pay out of tho 
property paid to him In respect of an 
enemv subjeot a mtge. debt 8t interest 
due by him, the order should provide 
that the mtgeo. should execute a proper 
discharge of the mtge. & deliver up 
upon oath to the Public Trustee all 
Utlce 8C other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 0 d (2), of the 
labile Trustee Sl of the enenjy subject 
were allowed out of the property in 
the bands of the Public Trustee. 
Form of order stated . — He Scbubb 
(1920), 27 0. L. R. 442.— AUS, 
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236il. 


Effect of Treaty of Peace Sc 


consequent OrdersJ — ^By Treaty of Peace 
Act, 1919 (c. S3), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), «. 6 (2), on the 
ct. to authorise the custodian to pay out of 
j5roperty paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment, of such debts can now be made only 
through the clearing office established under 
8. III. of Part X. of the Treaty. — JRs Nibr- 
HAtrs, [1921] 1 Oh. 269 ; 91 L. J. Oh. 107 ; 
36 T. L. H. 425 ; 64 Bol. Jo. 426. 

Annotation : — Be!d. Re National Bank ftir Dentsohland, Re 
Ajiglo-Anstrlan Bank, {1921} t Ch. 284." 

286b* '.] — ^At the outbreak of 

war a debt was due from a German bank to 
the Ix>ndon agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
Inndon agency was wound up a controller 
appointed. The controller applied to the 
ct. to mve directions under the powers con- 
ferred by sect. 6 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very speciaV circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war imder sect. 5 (1) of the Act. — Re 
National Bank Pina Deutschland, Be 
Anglo-Austrian Bank, [1921] 1 Oh. 284 ; 
90 L. J. Ch. 15 ; 123 L. T. 647. 

287. Add. Afinoiation : — Folld. Dresdner Bank v. 
Busso- Asiatic Bank, [1923] 1 Ch. 209. 

237a. Release of funds In favour of 

British creditors — Mode of dbtributlon.] 

Funds were released by the custodian of 
enemy assets in this country from his cliarge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions ; — Held : the ct. 
would direct the funds to be dist<ributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up. — Re Wiskbmann, Ex p. 
Tkubteb (1923), 92 L. J. Ch, 349; £1923] 
B. &: C. R. 28. 

287b. Right to dividends — On shares held by 
alien enemies.] — An English co« had certain 
^ien enemy shareholders Sn certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
CO. in genera] meeting declaring interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the CO. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets ip Gennany, Sc as regards 


members resident elsewhere out of assets m 
England. By an order made on Aug. 24, 
1916, under sect. -4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by aUen enemies & to receive any 
dividends “ now due & to accrue due thereon 
vested in the custodian, Sc the shares were 
transferred into his name in due course ; — 
Held : the resolutions, so far as they provided 
•for payment only out of assets in Germany, 
were void as against the custodian. Sc the co. 
was liable out of any assets in its himds to 
pay the amounts of the dividen^, 

whether declared before or after the vesting 
order. — ^Aramayo Franokb Mines, Ltd. v. 
Public Trustee, [1922] 2 A. 0. 406 ; 91 
L. J. Ch. 643 ; 127 L. T, 661 ; 38 T. L. B. 
756 ; 66 Sol. Jo. 611, H, L. ; am. S. C. avib 
nom. Be Akamayo Franckb Mines, Ltd., 
[1921] 1 Oh. 676, 0. A. 

237c. Part of trust income — Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeatlied his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; Sc 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & imtO she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & h^ since 
resided in Germany. Since the coming into 
force of the above Act, the trustees tod 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about 24,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge . — Re Hallenstbin, Halsted 
V. Blank, [1922] 1 Oh. 366; 91 L. J. Ch. 
420 ; 127 L. T. 68 ; 88 T. L. B. 313 ; 06 
Sol. Jo. 299. 

237d* liability of custodian lor super tax.]- 
Property belonging to an enemy which is 
paid to or vested In the custo*dian under the 
above Act is, pending Its disposition by Order 
in Council after the termination of the war, 
removed from the control beneficial owner- 



while limitea jpowers of dealing with the 
property. 
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When war broke out in 1 914» M*, an enemy 
within the Act, owned real estate in England 
& shares & securities in Biitiah cos. By 
orders under sect. 4 of the Act tbe real estate, 
sha^s Sc securities were vested in the cus* 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The ctu^dian disputed 
the legality of the assessment ; — Held : (1) 
M.*8 benencial ownership of the property 
having ceased on the maidng of the vesting 
orders, the profits Sc gains received by the 
custodian ware received by him in respect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 Sc 6 Viet, 
c. 35, 8. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not/ after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, ho would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 6 (1) of the 
Act of 1914, pay that sum to the Oomrs. as 
analogous to payment of a debt under 
sect. 5 (2), — Be Miintster, [1920] 1 Ch. 268 ; 
89 L. J. Ch. 138 ; 36 T. L. R. 173 ; 64 Sol. 
Jo. 309. 

Annotation: — As to (1) Refd. Re Ferdinand, Ex-Tsar of 
Bulgaria. [1921] 1 CU, 107. 

239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee Sc 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the oo, stated in corre- 
spondence they had the books of the co., 
but that aU the directors Sc secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add, Citation .—[1918-19] B, & 0. R. 171. 
Add, Annotations : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Oh. 421. Mentd. Re 
Ferdinand, £x-Tsar of Bulgaria, [1921] 1 
Ch. 107. 

241. Add, Annotationa : — Consd. Central India 


Mining Oo. v. Boo, Ooloniide Anversoise, 
[1920] 1 K. B. 753 ; Be Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 
250. Add, Annotationa : — ^Mentd. Markwald v, 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 262 ; The Tervaete (1922), 
128 L. T. 176. 

253. Add, Annotationa : — Consd. Rodriguez v, 
Speyer,, [1919] A. C. 59. Mentd. Johnstone 
V, Pedku^, [1921] 2 A. C. 262. 

254. Add, . Annotaiiona : — ^Refd. Rodriguez v, 
Speyer, [19iy A. C. 69 ; Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107. 
Mentd. Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; Be Sutherland, Bechoff v, Bubna (1921 ), 
66 Sol. Jo. 613. 

256. Add, Annotationa : — Ijtfa. Rodriguez v, 
Speyer, [1919] A. C.*9 ; Johnstone v. 
Pedlar. [1921] 2 A. 0. 262. 

257. Add, Annotation : — As to (2) Refd. Johnstone 
V, Pedlar, [1921] 2 A. C. 262. 

259. Add, Annotationa : — Folld. Krauss v, Krauss 
Sc Orbach (1919). 35 T. L. R. 637, Refd. 
Procurator in Egypt v, Deutsches Kohlen 
Depot Gesellschaft, [1919] A. O. 291. 

260. Add, Annotations : — Refd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107 ; 
Be Sutherland, Bechoff v, Bubna (1921), 65 
Sol. Jb. 513. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

261. Add, Annotation : — ^Refd. Johnstbne v. Pedlar* 
[1^1] 2 A. 0. 262. 

261a. Suit for dissolution Qf marriage.] 

— ^An alien enemy, who has been registered 
as such Sc is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage. — ^Krauss (otherwise Dbs Salles 
D'Epinoix) V, Krauss (otherwise Des 
Salles D’Epinoix) Sc Orbach (1919), 35 
T. L. R. 637 ; 63 Sol. Jo, 760, 

272. Add, Annotation : — Mentd. Fried Krupp Akt. 
V, Orconera Iron Ore Oo. (1919), 120 L. T. 
886 . 

276. Add, Annotation : — ^Refd. Stoeck v* Public 
Trustee, [1921] 2 Oh. 67. 

280. Add, Annotationa : — Consd. Rodriguez v, 
Speyer, [1919] A, 0. 59. Mentd. Be 
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260 vii. Plaintiff (impelled to 

sue to eatablM caveat . }— An alien 
enemy, unless he be within the realm 
by the lloenoe of the King, cannot sue 
in our Ota. either by himself or by any 
person on his behalf imtll peaco is 
restored. 

Where a munlolpality, having sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveat, 
thereby oompeUiog him to proceed 
to establish it, the ownef\ it an alien 
enemy, shotild be treated, to some 
extexR at least, as in the position of 
an alien enemy who is deft, to an 
action. Therefore the action should 
not be dismissed on the ground that 
pltf. is an alien enemy, for therefrom 
a disobarge of an order oouttnulng the 
eaveat 8c a discharge of the caveat 
would follow.— Rl&VBNXTOW-CBlMimL 
Strbambtown Etm^L MuKioi- 
PALTPy. No. 611, [1917] 3 W. W. R. 

87 R. L. R. 394 ; qffd., [1920] 
B. «78 ! 6S f). U. R. «60; 

, S50Mlt> — — — Aa aUen enemy 
wmt eufproe civil i^ta in a British 
ot. dur^ the perjloJr of hostllltiefi,— 


SiBisi V. Hebmaktsberq Mission 
S ociBTT (1916), 37 N, L, R. 409. — 
S. AF. 

256 i. For ** Proclamation of August 
18, 1914 *’ read ** Proclamation of 
August 16, 1914.** 

266 iv. ^.1 — ^An alien 

resident in Ontario, although his 
country is at war with ours, so lox^ as 
be conducts himself peaceably, & is 
within the above Proclamation, is 
entitled to bring 8c maintain an action 
in any ot. in Ontario. — Kbisto v, 
Hollinoer Oonsolidatbd OOIiD 
Mines, Ltd. (1918h 41 O. L. R. 51 ; 
13 O. W. N. 206.-^AN. 

256 V. Christian Ar^ 

rnenion.] — The ots. of the province of 
Quebec are open to a Christian Ar- 
menian specially exempted under 

1914.— 
P. R. 

ti. J<tion under FamUiea Compensa' 
tton An action brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alien enemy, 
oannot be maintain^. — Cbemidas v. 
Bsmsfi Cqlchbia ELbotbxo Ry. Co., 
CX919] 2 W. W. R. 549,— CAN. 
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Order in Oouuoil of Nov. 20, 
Sap V. Picard (1919), 20 Q. 
179.— CAN. 


274 lU. War Measures 

Act ,] — PRRTAfAN V. PiCHE (1918), Q. R. 
64 S, C. 170; 41 D. L. B. 147; 24 
B. do J. 438.— CAN, 


276 il. .p-A man of 

iustro -Hungarian nationauty came to 
Canada after the outbreak of the war, 
C registered as on alien enemy. In 
dolation of the law, he loft Canada 
dthout an exeat, 8c on his return was 
►roseouted & fined. In Deo. 1917, 
te was arrested under the immigration 
iffllcer’s warrant. His application for 
k writ of habeas corpus was refused 
►n the following jfroimds : (1) he was 
kU Gdlen enemy, Sc could not, without 
he King’s protection, sue in His 
iajesty’s ot. ; (2) he was not within 
he proclamation conferring pro- 
eotion upon alien enemies ; (3) h^ 
le been within the protection of the 
iroolamatlon, he lost his right by 
riolation of the terms upon which 
)rotection wras granted; (4) the ct. 
Lad no right to deal with the applies - 
ion without the cons ent o f the 
>t Justice.— Be Gottbsman (191^, 
19 Can. Crlm. Cos. 439 ; 
i47 ; 13 O. W. N. 844.— CAN, 
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JPsjdlnand, Ex-TBar of Bulgaria, [1921] 1 Ch. 
* Johnstone v. Pedlar, [1921] 2 A. O. 

Sutherland, BechofiC v. Bubna (1921), 
uo Sol« Jo* ^13* 

Delete the cross-reference following this case* 


280a* Effect of peace — Treaties of Peace & con- 
sequent OrdersK-Right to sue after restoration 
of peace— Cause of action arising during war.] 
—In an action for infringement defts. alleged 
{inter alia) that, at all material times, intf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c, 105), & pltf. could not maintain 
the action : — Held : pltf. could not maintain 
the action because G) at the date of the 
alleged infrmgement, he had been a “ hostile 
person ’* within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309.—WrLDERMAN v. Berk (P. W.) & 
Co^ [1925] Ch. 116 ; 94 L. .T. Oh. 136 ; 132 
L. T. 534 ; 41 T. L. R. 50 ; 42 R. P. C. 79. 

^^ 0 , original volume, Nos. 202, 

„ Debt incurred by neutral.] 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s, 7, made the debt payable to 
the a dmini strator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
brmg the action. — Josep Inwald Actt. v. 
^IFFEB (1027). 43 T. L. R. 390, C. A. ; affd. 
(1928), 44 T. L. B. 352; 72 Sol. Jo. 205, HVL. 

288. Add. Annoiation : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 69. 

291. Add. Amioiaiion ; — Refd. Rodriguez v- 

Speyer, [1919] A. C. 69. 

293. Add. Annotaiiona; — Consd. Rodriguez v. 
S'Vejet, [1919] A. 0. 60. Mentd. lU Perdi- 
nand, Bx-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1921] 2 A. 0. 262 ; 


Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513, 

295. For “ but not to a counterclaim/* read ** but 
not a counterclaim.” 

297. Add, Annotationa : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 69. Mentd. He 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107 ; Johnstone v. Pedlar, [1921] 2 A. 0. 
262 ; Be Sutherland, Bechoff v, Bubna 
(1921), 66 Sol. Jo. 613. 

299. Add. Annotationa: — Refd. Richardson v. 
Richardson, [1 927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

300. Add. Annotationa : — Refd. Richardson v. 
Richardson, [1927] P. 228, Mentd. Ropublica 
do Guatemala v. Nunez, [1927] 1 K. B. 609. 

302. Add. Annotationa: — Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. 0. 262 ; Re 
Sutherland, Bechoff v. Bubna (1921). 65 
Sol. Jo. 618. 

303. Add, Annotationa : — 'Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, . [1921] 1 Ch. 107. 
Refd. Aksionaimoye Obschestvo A. M. 
Luther v. Sagor, [1921 ] 1 K. B. 456. Mentd. 
Stevenson v. Akt. fiir Cartonnagen Industrie, 
[1918] A. C. 239. 

304. Add. Annotations : — Consd. Rodriguez v, 
Speyer, [1919] A. C. 59. Refd. ErteJ Bieber 
V. Rio Tinto Co., etc., [1918] A. C. 260 ; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 

306, Add. Citations : — [1919] A. C. 69; 88 

L. J. K. B. 147, H. L. . 

Add. Annotation : — ^Mentd. Valentine v. Hyde, 
[1919] 2 Ch. 129. 

810. Add. Annotation: — As to (1) Apprvd, Rodri- 
. guez V. Speyer, [1919] A. C. 69. 

313. Add. Annotation : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

315. Add. Annotaiimi : — Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

816. Add. Annotations: — As to (1) Refd. Rodri- 
guez V. Speyer, [1919] A, C. 69. Aa to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 69. 

318. Add. Annotation : — Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 

1 jK. B. 763, 

320. Add, Annotation: — Refd. Rodriguez v,' 
Speyer, [1919] A. C. 59. 

322, Add. Annotation Aa to (1) Refd. Rodriguez 
V. Speyer, [1919] A. C. 69. 

329. Add, Annotation : — Refd. .Rodriguez v. 
Speyer, [1919] A. C. 69. 


Part IV. Trading and Communicating with the Enemy. 

£25!" wlnK B^^ ‘c 7^ 

Co Bayer Co., etc., [1921] 2 Ch. 331 ; Sargant i^eaerianaen, [1921] 1 -A. C. 764. 

Mentd. The Begin. 

PA.n'n.. -.ES. e:T«i^.-=r .mg, P. igg. 


y* T *5 — An alien enemy, who 

® B Irtish subject In a 
British ct. is entitled to be hoard in 
defejace,~UNioN Bakk v Lo^avv 
11919J V. L. n. 41^~AUS; 

292 JU, — ‘.J— An alien enemy who 
Is sued has a right to defend the action 
& to appeal against any decision, final 

be given 

against him* 


Where a municipality served notice 
owner of land, sold for taxes, 
to take procwdlngs on a caveat, thereby 
htm to proceed to establlBh 
11 : — ueia : the owner, being an alien 
enemy, should be treated as being In 
the position of an alien enemy defend* 
xf ^ an actiom Sc the action should not 
— Rk^NTLOW -CRIMINIL 
RinaALMuNiciPAUTy, 
11920J 1 W, W* R. 677 : 62 D. L R 
iee ; 16 Alta, L..R. 2oV; [1917] 
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8 W. W. R. 846 j 37 ». L. JL 894.— 
GAN. 

PART III. SECT. 2, SUB-SECT. S.—D. 

8041. Proc^tUnga by partnership--^ 
Knemy partners .] — If one of the 
^rm Is an alien enemy, 
neither he nor his partner, who does 
not bear an enemy oharaotor. can 
^ver money owing to the firm.— 
Raji Au Jon v. aSdul Jalil gwATiy 
(1920), I. L, It. 1 Lab, 276.— IND7 



VoL n.— Aliens. Oases 847--402. 


847. Add, Annotaiion : — Consd. CJasdagli v, Oajs- 
dagU, [1919] A. 0. 145. 

351. After the words ** was void at the end of 
the paragraph in original volume add 
“ ; (2 ) in the circumstances the indorsement to 
pltf . conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.’* 

Add, Annotation : — Mentd. Re Ferdinand, 
Fx-Tsar of Bulgaria, [1921] 1 Oh. 107. 

367. Add, Annotaiion : — Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

369. Add, Annotations : — Refd. Rodriguez v, 
Speyer, [1919] A. 0. 69. Mentd. Royal Ex- 
change Asscc. V, Hope, [1928] Ch. 179. 

360. Add, Annotations : — Mentd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1^20] 1 K. B. 763 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

863. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. 0. 59.’ 

370. Add, Annotaiion : — Refd. Gasdagli v, Casdagli, 
[1919] A. O. 146. 

371. Add, Annotations : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. Mentd. 
Sargant v, Paterson (1923), 129 L. T. 471 ; 
Akt. Reidar v. Arcos (1926), 42 T. L. R. 
737. 

374. Add, Citation : — 13 Asp. M. L. C. 484. 

376. Add, Annotation: — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

379. Add, Annotaiion : — Refd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 25jl. 

383. Add, Annotation : — Refd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 

386. Add, Annotation : — Generally, Mentd. Re 


Sutherland, Beohoff v, Bubna (1921), 66 
Sol. Jo. 613. 

391. Add, Annotation: — ^Mentd. Rodriguez v. 
Speyer, [1919] A. C. 69. 

392. Add, Citation 1 Br. & Ool Pr. Oas. 605. 

Add, Annotation : — ^Mentd. Casdagli v, Cas- 
dagU, [1919] A. 0. 145. 

392a. “ Proc. A,** par. 7 — Goods sent to enemy 
agent for sale.] — ^Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1916 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground thr the transaction 
was a trading with the enem^ ; — Held : the 
diamonds were proi>6ldy condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1916, 
applts.* agent was for the purpose of “ Proc. 
A,” an “ enemy ** Sc the transaction was a 
supplying with goods contrary to cl. 6 (7) 
of the latter Proclamation. — S alti et Pn^s 
V, Procuratob-Genbrai., [1919] A. C. 968 ; 
88 L. J. P. 209 ; 121 L. T. 459 ; 36 T. L. R. 
679 ; 14 Asp. M. L. C. 460, P. C. 

395. Add, Annotation : — R%fd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 

396. Add, Annotation : — Generally, Mentd. Rodri- 
guez V, Speyer, [1919] A. C. 59. 

397. Add, Annotation : — Mentd. Re Vulcaan Coal 
Co., Harrison v, Harbottle (1922), 91 L. J. Ch. 
491. 

402. Add, Annotations : — As to (\) Refd. Lebeaupin 
v. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


PART IV. SECT. 8, SUB-SECT. 1. 

390 i. “ Act B.t** 8, 6 — Afisignment of 
chose in action to British firm — In 
payment of debt ,} — An Austrian firm 
was indebted to a* London drm at the 
commencement of the war. On 
Sept. 25, 1914, the Austrian firm wrote 
a letter purporting to bo an assign- 
mont to 'the Loudon 0rm of a debtdue 
to them by B. The letter contained 
an enclosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
tho following December the London 
firm forwaToed it to B. : — Heid : as 
tho transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
ohose in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect. — Grundy v, 
BboadbenT, [1918J 1 I. R. 433.-~IR. 

■n. Proclamation of December 12, 
1914 — Taking delivery of goods from 
enemy ships in neutral ports,] — Pltfs. 
were a : British bank carrying on 
business in London & Bombay. 
Defts. were a firm of merohants, 
British subjects, carrying on business 
in Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ex- 
change upon defts. in favour of pltfs. 
The bill purported to bo drawn upon 
defts. against fifty bales of goods per 
a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
just before the outbreak of war, &; in 
order to evade capture left Bombay 
8c took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping doonments 
attached bnt was dishonoured by non- 
payment. Pltfs. filed a suit on 


Sept. 30, 1915, to recover the amount 
due on tho bill : — Held : pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships in neutral ports. — 
Motishaw & Co. V. Mercantile Bank 
OP India (1916), I. L. R. 41 Bom. 566. 
— IND. 

PART IV. SECT. 4. • 

402 iv, RepaymerU ■ of 

instalments.] — In Apr., 1914, tho A. 
CO. contracted to construct machinery 
for the B. co. by Deo. 31, 1914. Pro- 
gress payments were made by tho B. 
00 ., but none of the maohlnery was 
ever delivered. After the coinmenco- 
mont of tho war, an order wo**, on 
Nov. 13, 1914, made under Trad' • ^with 
the Enemy Act, 1914, s. 8, ap mting O. 
controller of the B. co., & r June 13, 
1918, under Trading ^th the Enemy 
Act, 1911-1910, 8. 9 h, requiring tho 
B. co. to be wound up, 8c appointing 
G. controller. The contract was never 
completed : — Held : the contract be- 
came null & void as from the cora- 
mencemont of the war, & neither the 
B. CO. nor O. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payrnants.—jRc Con- 
■nNBNTAL (1919)^ 27 C. L. R. 194.— 
AUS. 

M2 V. .] — ^A contract 

between a British firm & an Austrian 
firm, for the purchase by the latter of 
goods to ‘be manufactured, provided 
for an extension of time for delivery 
if delay should occur owing to causes 
b^ond the control of the sellers. The 
price ^ds payable by instalments, of 
which £4,620 was paid to account of 
tiie whole when war broke out 8c it 


became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 
the goods were completed & sold in 
Great Britain at an enhanced price. 
Third parties having obtained a deoroo 
against tho purchasers of the goods 
arrested money in tho hands of the 
sellers of the goods: — Held: (1) the 
contract was dissolved by tho outbreak 
of war; (2) the sum paid to account 
of the price of the goods l>olonged to 
the buyers & was validly arrested in 
the hands of the sellers. — Davis & 
Primrose, Ltd. v, Clyde Ship- 

BUILDINO & ENOINEERINO Co., LTD. 
(1918), 56 Sc. L. R. 24.— SCOT. 


402 vi. .] — In May, 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, ' payment to 
be by Instalments. The first instal- 
ment had been paid, but no part of 
tho engines had been buUt when war 
broke out Sc further performance of 
the contract becam'o legally impossible. 
After tho war on action brought for 
repetition of the instalment paid : — ■ 
Held : as the instalment bad been 

S aid as part of the price of the engines, 
: as the engines had not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 


the instalment. — C antierb v. Clyde, 
[1923] S. O. (H. L.) 105 ; 60 So. L. R. 
635.— SCOT. 


402 vii. Enemy Contracts 

Annulment Act, 1015.3 — ^A contract 
was made in 1011 for the sale by the 
C. 00 . to the B. oo. of tho whole of the 
output of the C. CO. In Stipt. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
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» ' .] — ^Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkisii subject, was the holder of 
sight bills for the invoice amount in sterling 
of goo^ conagned by pltf. to Beyrout, 
arrived there shortly before the 
outbreak of war, & were subsequently 
dehvered to the customers by deft, bank 
against payment in piastres. At the con- 
cli^on of the war deft, bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : (1 ) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amoimt on ihe face of the bill ; 

, (^) it W’as not every contract that was 
aOTogated by the war ; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as tlie con- 
tract had been paHially carried out, the bills 
mdor^d, &; the bank had been 
handed them together with the indorsed bdls 
of lading, fixim that a subsidiary coni/ract 
arose, namely, that on payment of the bills 
the shipping documents should bo handed 
over, to execute which no intercourse 
between a British subject & the enemy was 
nceess^ ; & the bank was entitled to do 
what it did, & there could be no question of 
conyemon, & having constituted themselves 



W f ° 5 ■ 33 Com! 

vas. ^ov, H. L. ; revsg. S. 0. s«6 nom. Jkbaba 

V. Ottoman Bank, [1927] 2 K. B. 254, C. A. 

403. AM. Annofa/ion .-—Herd. LaiTina«a v. Soc. 
FrMco-AmOTcaino des Phosphates de 
MeduUa (1923), 92 L. J. K. B. 466. 

^ •] many years there 

gTof hX5ng 

to a Geraan concern which carried on 
T f ^ ^ England through agents. In 

Ib78 the agents were a partnership firm con- 
sifiting of A. & two other persons. In 1896 
A. was the sole partner. In that year a 
limited CO. was formed Sn recristered in 
En^nd, & in 1898 ite name was changed 

J • capital was £6,000, 

— - "^^^cd mto 60 0 shares of £10 each of which 

mont wore varied : — Held .* the airrM. 

not ron^^ 
null &, void by s. 3 (6) of tho above 


V. Bett 

>1ND. 


acrreed^to^l tD^plt^r 
^der a o.i.f. contract ^ 
„ Tlie goods were shipped on 

^ German TteamS? 
whtoh was BubscQuently capturoij 

Pn^ Ct, , — IieM : the contract ^der 
wldch tee ^ods would be deli^rSl 

became impossible by 
tee outbr^ of war wltWn Indian 
Contract Act, s, 66 , & was vold!^ 


Hadhobam Hurdeo Das 
(1917), L L. R. 46 Calc, 28.- 

406 1. ' Effect of miepenaoi:^/ 

a contract made after the 
outbi^k of war with (Germany to 
supply Gorman dyes, deft, was not to 
M liable in case of non-arrival of the 
Swamers at certain ports on account 
of tee state of war. The ship 6c tee 
dyes therein wrae s^sed Sc con- 
dei^ed by a Prise C?t. I— BcM .- (l)the 
^ntr^t was unenforceable} (2) the 
Royal Proclamation of Sept. 8, 1914, 
put an end to tee contract. — ^A bduii 
R^ gc e. &ANDI Row (1918), 
I. L. R. 41 Mad. 226.— ZND. 

sp. pebSor of alien enemv — EayvMnt 
of interest in reeptet of tranaaction 

110 


A. held five shares ^ the German ooneern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares* By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands ds the Isle of Man, is the 
district of B. Co. aathe United Kingdmn, the 
Channel Islands & the Isle of Man. The 
German concern boimd itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except ior the purposes of the Germ£^ con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven, years, the Carman concern bound 
itself to sell to B. Co. to no one else in the 
United Kmgdom for sale in the United King- 
dom anilines chemicals manufactured by 
the German concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. Prom the time of the registration 
of B, Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the solo importer in England of the 
manufactures of the German ooneern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new rSgifne was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in Bngland. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 

If an English customer o&red to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 

The overwhelming shareholding of the Ger- 
man concern in B. Co, caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England is Germany on Aug. 4, 1914, the 

entered into before outbreak of war — 


Right to Wbeie a person 

Indebted to an alien enemy had paid 
interest in respeot of a transaction 
entered into before tee outbre^ 
of hostlUtles Sc sought a refund of the 
amount p^d for the period between 
the outbreak of hostilities Sc the date 
of a licence to trade obtained by the 
enemy firm i-^Hetd : he was not 
entitled to such refund, as there was no 
suspension of interest in respeot of 
such transaotions during that period. — 
Valli, BTp. 0. Reif (1919), 

I. L, R, 44 Bom. 1.— fNB, 

M. Erection of maxihinery^Refflaoe^ 
wera of defective porU,y^ln Mar. X9IS, 
r48p8. oontraoted to supply Sc erect 



Vnii -Aitaif. Cmw 405a-'^<CE8a. 


oontiol.of B. Oo., Ita bua^uas, aflaJts ft acts, 
were in the hwds of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
Ann of dyestuffs, identiffed by letters & 
numbers as the manufacture of the German 
concera or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
imdelivered & were never afterwards de- 
livered- An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deUveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Oo. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract woiild involve intercourse 
with, or tend to assist the enemy ; (&) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Oo. : — Held : (1 ) at the date 
of the outbreak of war B. Oo. assumed enemy 
character, A, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co« which eo inaianti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being foimded on public 
policy, the presence of a suspension clause 
m the event of war did not assist the claimant, 
& if ** war ” in the claui^ ; included war 
between England & Germaj/ /the clause' was 
void as against public poj /V, & the claim 
must be rejected ; (3) assuming that B. Co. 
had not assiuned enemv character at the 
outbreak of war, the claim must fail on the 
following grounds t that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 

certain maohineir for appit. In Mar. 

1914, the machlnerj waa ereote^ Sc In 
June, 1914, It broke down. By an 
agreement made in Jan. 1915, reeps. 
agr^ to replace the defeotlve parte. 

Sc did 80 in Apr. 1915. Shortly after- 
wards the maohlnery again broke down. 


enemy A; became iUegal accordingly; that, 
the contracts havizig b^n made on the basis 
that the existing commercUd conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract had been frustrated, & the 
contract was dissolved at the outbreak of 
war ; (4) the suspension clause was not 

intended by the parties to apply to war 
between England A Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods . — Re 
Badischb CJo., Ltd., Re Bayer Co., Ltd., 
Re Griesheim Eleetrok, Ltd., Re Ealle 
& Co., Ltd., Re Beri-zn Aniune Co., Ltd., 
Re Mbistbr Lucius & Bruning, Ltd., 
[1921] 2 Oh. 831 ; 91 L. J Ih. 133; 126 
L. T. 466. 

406- Add. Citations: — affSt. sub nom. Fried 
Krupp Akt. V. Obooxera Iron Orb Co., 
Ltd. (1919), 88 L. J. Ch. 304 ; 120 L. T. 
386 ; 35 T. L. R. 234, H. L. 

Add. Annotation : — Mentd- Re ‘Bush, Warre 
V. Bush, [1923] 1 Oh. 56. 

408. Add. Annotations : — As to (1 ) Folld. Fried 
Krupp Akt. V. Orconera Iron Ore Co. (1919), 
88 L. J. Lh. 304. Refd. Central India Mining 

-Co. V. Soc. Colonial Anversoise, [1920] 1 K. B. 
753 ; Re Badische Co., Bayer Co., etc., 
[1921] 2 CJh. 331 ; Larrinaga v. Soc. Liunco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. B. 730 ; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Refd. Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2,K. B. 623. 

409. Add. Annotaiion : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

409a. Effect of Treaties of Peace ds 

consequent Orders.] — Bowb Brothers & 
Co., Ltd. v. Lindgbns (1920), 36 T. L. R. 247. 

411. Add. Annotation: — As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. ’ 

412. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921 ] 2 Ch. 831. 

412a. Insurance policy — Effect of Treaties of Peace 
& consequent Orders.] — Excess Insurance 
Co., Ltd. v. Mathews {1925), 31 Ck>m. Cas. 43. 

418. Add. Annotation : — As to (2) Refd. Matthey 
V. Curling, [1922] 2 A. 0. 180. 

414. Add. Annotation : — Mentd. Fried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 120 L. T. 
386. 

416. Add. Annotations : — Refd. Naylor, Benzon v. 
Krainische Industrie Gesellschaft, [1918] 1 
K. B. 331 ; Fried Krupp Akt. v. Orconera 
Iron Ore Oo. (1919), 88 L. J. Ch. 304 ; Re 
Ferdinand, Ex-Tsar of Bu^aria, [1921] 1 Ch. 
107 ; Re Bush, Warre p. Bush, [1923] 1 Ch. 
66 . 

418. Add. Annotations : — ^Retd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. 0. 262. 

419 a. Property otherwise subject to con- 


a July, 1915, reeps. were declared to 
e a 00 . ** managed or controlled, 
Irectly or Indlreotly, by or under the 
ifluenoe of, or earned on wholly or 
aainly lor the benefit or on behalf of, 
ersons of enemy nationality * 
fefd; the agreement of Jan. 1915, 5r, 
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subject to the exception in Enemy 
Contracts Annulment Act. 1915. s. 3 (5). 
the agreement of Mar. 1913. were uull 
& void. — Sydney Municipal Council 
V. Australun Metal Co.. Ltd. (1926), 
37 C. L. R. 550.— AUS. 
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fl$cation.] — Thk Djbergabdbn (1747), cited 
in 1 Oh. Rob. at p. 202 ; The St. Philip 
(1747), cited in 8 Term Rep. at p. 566 j The 
Elizabeth (1749), cited in 1 Ch. Rob. at 
p. 202 ; The Lady Jane (1749), cited in 
1 Ch. Rob. at p. 202 ; Ringbnde 

Jacob (1750), cited in 1 Ch. Rob. at p. 202 ; 
The Jueerouw Louisa Margaretha (1781), 
cited in 1 Ch. Rob. at p. 203 ; The Compte 
DE WOHRONZOFP (1781), cited in 1 Ch. Rob. 
at p. 205 ; The Expedite van Roterdam 
(1782), cited in 1 Ch. Rob. at p. 206 ; The 
Bella Guidita (1785), cited in 1 Ch. Rob, 
at p. 207 ; The Eenigheid (1796), cited in 
1 Ch. Rob. at p. 210 ; The Fortuna (1795), 
cited in 1 Oh. Rob. at p. 212 ; The Freeden 
(1795), cited in 1 Ch. Rob. at p. 213 ; The 
William (1795), cited in 1 Ch. Rob. at p. 214. 

.] — See^ also, Nos. 369-371, ante. 

424. Add. Annotations : — Refd. Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. Mentd. Central 
India Mining Co. v. Soc, Coloniale Anversoise, 
[1920] 1 K. B. 753. 

425* Add. Annotation : — Refd* Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 


429* Add. Annotation: — As to (1) & (2) Refd* 
Casdagli v. Casdagli, [1919] A. 0. 145. 

440a. ,] — La Flora (1806), 6 Oh. Rob. 1 ; 

1 Eng. Pr. Cas. 615 ; 165 E. R. 828. 

445* Add. Annotation : — As to (1) Refd* The 
Rannveig, [1922] 1 A. 0. 97. 

449* Add. Annotation : — Mentd* Produce Brokers 
Co. V. Weis (1918), 87 L. J, K. B. 472. 

451* Add. Annaiaiion : — Generally, Mentd. Royal 
Exchange Assce. v. Hope, [1928] Oh. 179, 

452. Add. Annotation : — Mentd* WiJliams v. Baltic 
Insce. Assocn. of London, [1924] 2 K. B. 
282. 

460* Add. Annotaiions : — Refd* Casdagli v. Cas* 
dagli, [1919] A. C. 145. Mentd* Rodriguez 
V. Speyer, [1919] A, C. 59, 

493a. .1 — Where a licence is granted for 

a^voyage to" a hostile coimtiy, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Groning v. Crockett (1811), 3 
Camp. 83 ; 170 E. R. 1313, N. P. 


Part V.— Acquisition of British Nationality. 


513* Add. Annotaiions : — ^Mentd* Markwald v. 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; The Torvaete 
(1922), 128 L. T. 176. 

520* Add. Citation Cox, 0. C. 211, B. 0. 

Add. Annotation : — Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 

520a. .] — A natural*bom German sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 
became entitled to all political & other rights, 
powers, & privileges to wliich a natural -bom 
British subject is entitled in the Common- 
wealth. Ho subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to ^ a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 


that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled xmder that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a ce^ificate 
of naturalisation. — Markwald v, A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Ch. 225 ; 122 
L. T. 603 ; 36 T. L. R. 197 ; 64 Sol. Jo. 239, 
C. A. 

Annotaiitm ? — ^Mentd. HiiBslan Commercial & IndUBtrial 

Bank v. BritiBh Bank for Foreign Trade, [10211 2 A. C. 

438. 


PART IV. SECT. 6, SUB-SECT. 1. 

4301. Neceeaiiy for licence — How 
given — Approval of contract by officer 
entrusted to grard licence.}^Hdd : the 
fact that a contract had been approved 
by the officer who was de facta entrusted 
by the Crown with the exercise of the 
prerogative to grant lioenoes to trade 
with the enemy woe an answer to 
prosecutions for trading with the 
enemy. — Donohoe v. Sciiroeder 
(1916), 22 C. L, R. 362.— AUS. 

PART V. SECT. 8. 

618 U. -- — Child of mother 

naturalised by subsequent nuzrriape.}— 
Scot* 10 (6) of the above Act does not 


apply to an Infant whose mother by 
her subsequent marriage to a natural- 
ised British subject iras herself become 
a British subject but has not, while 
a vddow, obtained a oertifleate of 
naturalisation in the United E^gdom. 
— Jeboer V. Pearce (1020), 27 

C. L. R. 626.— AUS. 

st. Oommontcealth Naturalisalion 
Acts. 1903-1017, 8. lO-^Effcctr—Step- 
child of man naturalised under Natur- 
alisation Act, 1870 (c. 14).]— The above 
sect, does not apply to a child whoso 
mother has married a man ^ho was 
naturalised under Naturalisation Act, 
1870 (c. 14). — Jeboer v. Pearce 
(1920), 27 0. L. R. 626.— AUS. 


aa. Naturalisation Act, R. S, O., 
1906 (c. 77 ) — Status of naturalised 
persons.] — An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject . — Re 
SOLVANO, [1918] 3 W. W. R, 876 ; 
43 D. L. R. 649,— CAN. 


V i. Naluralisaiion Acta — Fitness of 
applicant — Previous conviction. 1— The 
fact that appet. had several years 
before undergone a sentenoe of 
imprisonment in default of paying a 
tine for supplying intoxioatlnir liquor 
to an Indian is not a bar to his claim 
for naturalisation under the above 
Acts.— Re Bresnik (1920), 68 D. L. R, 
233 : 34 Can. Crim. Cas. i67.-'CAN* 
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Part VI. — Loss of 

526. Add. Annotations : — ^Mentd. Markwald v. 
A.-G-., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262 ; The TorVaete (1922), 
128 L. T. 176. 

538. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Oh. 232. Refd. Re Chamber- 
lain’s l^ttlement, [1921] 2 Oh. 523 ; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Oh. 850. 

636. Add. CUation .---26 Oox, 0. 0. 177, D. 0. 


British Nationality. 

537. Add. Citations .*—16 L. G. R. 764 ; 26 Cox, 
0. O. 244, D. 0. 

638. Add. Annotations : — Consd. Fasbender v. 
A.-G., [1922] 1 Oh. 232. Refd. Re Ohamber- 
lain’s Settlement, [1921] 2 Oh. 533 ; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Oh. 850 ; Kramer v. A.-G., [1923] A. 0. 628. 

538a. British woman marrjdng alien — In time 

of war.] — PASBEiiDEit V. A.-G., Kramer v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of^Aiiens. 


540. Add. Annotation : — ^Refd. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 


541. Add. Annotation : — ^Refd. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 


PART VI. 

■b. Revocation — Whether reasons n^d 
he stated .] — A revocation of a oer- 
tiOcate of naturalisation need not state 
the reasons of the Oovernor-Geueml. — 
Meyer v. Poynton (1920), 27 C. L. R. 
436.— 'AUS. 

so. Effect of Treaty of Pease 

with Germany — Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tihcate of naturalisation of a natural- 
born German subject. — ^IM eyer v, 
POYNTON U920), 27 C. L. R. 430. — 
AUS. 


sd. Declaration of intention to be- 
come citizen of foreign State .'] — By 
going to the United States & thoi’e 
making a declaration of intention to 
become a citizen of that country, a 
person of German birth naturalised 
in Canada does not coase to be a 
British citizen. — Newman (or Neu- 
man) V. Bradshaw, [1917] 1 W. W. R. 
1223; 23 B. C, K. 492.— CAN. 


634 i, British Nationality dt Status 
of Aliens Act. 1914 (c. 17)^ — Declara- 
tion of alienage — Effect on liability 
under Miliiary Service Acts .] — A 
natural-born British subject who is 
also an Aniorican subject, & has beeu 
duly called up under Military Service 
Act, 1910, ss. 3, 11, is not relieved 
from his obligation to serve by a 
doolaration of alienago under British 
Nationality & Status of Aliens Act, 
1914 (0. 17 ). — Re Horne, [19191 

N. Z. L. R. 190.— N.Z. 


PART VIII. 


640 ix. Son of domiciled China- 

man .] — The domicil gained by a China- 
man in Canada was held not avail- 
able for the benefit of his son, twelve 
years of age, who had lived his life- 
time in China, so as to give tho son 
Canadian domicil . — Re Wong Suey 
Mono, [1921] 3 W. W, R. 122.— CAN. 


640 X. 


Son of naturalised RuS' 


sian .] — A Russian, an insane person, 
was hold for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was applied for on the 
ground that his father liad been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of tho father 
applied to tho son : — Held : the son 
had no domicil in Canada & was 
expressly proliJbited from landing 
under the Immigration Act . — lie 
Lipstoin, [1923] 2 D. L. R. 1065 ; 66 
N. S. R. (G. & R.) 292.— CAN. 


0 (p. 193) i. .] — A deporta- 

tmn order made by an Immigration 
offloer, when there is no Board of 


J.B. 


Inquiry in the vicinity of the port of 
entry, must show on tho face of it 
that there was no such Board tliere. — 
R. V. Bannstead, Jf^x p. Hianson, 
Ex p. Mollek (1920), 55 D. L. R. 
287.— CAN. 

sf. Immigration Act. 1901-1920 — 
Prohibited immigrant— Onus of proof — 
Evidence of prosecution incomplete .] — 
Whore, on a prosecution under sect. 6 
(2) of the above Act, the prosecution 
proves some only of tho relevant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft, is an immigrant & has 
entered the Commonwealth within 
three years before failing to pass the 
dictation test is, under 8et;t. 5 (3), to 
be deemed to be proved in the absence 
of proof to tho contrary by the per- 
sonal evidence of deft. — Gabriel v. 
Ah Mook (1924), 34 C. B. R. 691 ; 31 
Argus L. R. 84. — ^AUS. 

sj. Person bom in Aus- 

tralia returning from abroad.] — Where 
a person bom In Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-ent,er tho 
Commonwealth, he is an immigrant 
within tho above Act depends on 
whether ho is as a fact coming back 
to Australia as to his homo. — Donohoe 
V. Wong Sau (1925), 30 0. L. R. 404. — 
AUS. 

e (p. 194) i. ** iMnding ** — 

What is.] — ** Lauding is the original 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to an adjacent city 
In tho United States. — R. v. Fong 
Soon, [1919] 1 W. W. R. 486 ; 45 
D. L. R. 78 ; 31 Can. Crim. Cas. 78.— 
CAN. 

si. Whether repugnant to 

Immigration Act, 1910 (c. 27).] — Tho 
powers & mode of procedure of the 
Board of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not apply. — 
Re iMikiiGRATiON Act, R. v. Jen Jang 
How, [1919] 3 W. W. R. 271 : 47 
H. L. R. 638.— CAN. 

sm. .] — Sect. 18 of the 

fonuor Aot is not repugnant to s. 3 
of tho latter Aot. — Re Juno Yin, 11921] 
3 W. W. R. 194.— CAN. 

sn. Chinese Immigration Act, 1023 
(c. 38) — Deportation order — Appeal 
from — Person not Canadian citizen or 
having no Canadian domicil.] — Held : 
the ct. liad no Jurisdiction to interfere. 
—Re Yee Foo, [1925] 2 D. L. R. 1131 ; 
44 Can. Crim. Cas. 17 ; 66 O. L. R. 
609.— CAN. 

sp. 8.P. Be Young Sue Hino (1026), 
37 B. C, R. 227 ; [1926] 2 W. W. U. 
374.— CAN. 


sq, .] — Certiorari in 

general lies with respect to an order for 
deportation made under sect. 26 of the 
above Act ; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdiction or 
in violation of the essentials of justioe. 
— Re Low Hong Hing, [1926] 3 
D. L. R. 692 ; [1926] 2 W. W. R. 697 ; 
46 Can. Crim. Cas. 65 ; 37 B. C. R. 
295.— CAN. 

sr. Alien allowed to la/nd pending 

inquirif — Omission to obtain d^osit as 
sccuritt/.] — Held : not equivalent to 
an assent to the alien being landed. — 
H.V. Lee Chow Yino, [1927] 1 
W. W. R. 527 ; 47 Can. Crim. Cas. 
203 ; 38 B. C. R. 241.— CAN. 

q (p. 195) i. Detention for return 

to country not specified in order — After 
admittance refused by country specified 
in order.] — An order had been made 
under the above Act for deportation 
of a native of India to tho United 
States.^ On tho refiuial of the United 
States immigration officials to allow 
him to enter ho was hold for deporta- 
tion to India : — Held : he was illegally 
detained & was entitled to his discharge. 
— Re Santa Singh, [1924] 3 D. L. R. 
1088 ; 3 W. W. R. 164 ; 34 B. C. R. 
190.— CAN. 

q (p. 195) ii. Attempting to land 

forbidden per. son.] — R. v. Palangio 
a912), 22 O. W. R. 540 ; 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

•t. Whether repugnant to 

Chinese Immigration Act, R. S. C„ 
1906 (c. 95).] — Re Imi^hgration Act, 
R. V. Jen Jang How, [1919] 3 W. W. R. 
271.— CAN. 

gy, Proceedings under — Not 

criminal proceedings.] — R. r. Alama- 
zow', 11919] 3 W. W. R. 281 ; 47 
D. L. R. 533,— CAN. 

sw. .] — Re Immi- 

gration Act Sc Wong Shee (1922), 
G6 D. L. R. 485 : 37 Can. Grim. Cas. 
371 ; [1922] 2 W. W. R. 156.— CAN. 

sz. .] — Re Pong 

Fook Wing, Re Immigration Act, 
[1923] 4 D. L. R. 1034 ; 3 W. W. R. 
819.— CAN. 

t(p. 195)1. Personnot 

Gancdian citizen or having Canadian 
domicil.] — ^Tho ot. cannot Interfere 
with what is done is bv the Immigra- 
tion officers looking to Ihe deportation 
of aliens who have not acquired 
Canadian domicil. — Re Gottesman 
(1918), 29 Can. Crim. Cas. 439 ; 41 
O. L. R. 547 ; 13 O. W. N. 344.— CAN. 

t(p. 195) U. .]— 

Motion for release from custody of one 
held for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurismctlon in tho ot. under 
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543a. '•] — In making a recom- 

mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien's residence in this country. — R. v. 


Shafs'NSB (1920), 14 Or. App. Rep. 131, 
0. 0. A. 

543b. R. V. Gilbert 

(1921), 16 O. App. Rep. 34, 0. 0. A. 


8. 23 of the above Act. Aimot. had 
not shown that ho was a Canadian 
citizen or had Canadian domicil.— 
R. r. ScHOPPELKEi, [1919] 3 W. W. R. 
322.— CAN. 

t(p.l95)iU. 

The ct. has no power to Interfere with 
an order of deportation made by the 
Board of Inqtiiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian domicil.— 
Re Immigration Act & Wong Shss 
(1922), 66 D. L. R. 485 ; 37 Can. Crha. 
Cas. 371 : [19221 2 W. W. R. 156 ; 
revsg. 69 D. L. R. 626 ; 36 Can. Crim. 
Cas. 406 ; 30 B. C. R. 70.— CAN. 

t(p.l95)]v. -.] — Habeas 

corpus will lie in respect of a deporta- 
tion order made by an immhirmtion 
officer whose j urisdictiou so to act in the 
stead of a Board of Inquiry is not shown 
on the face of the order, although an 
appeal by appot. to the Minister of 
the Interior under s. 19 of the above 
Act has been rinsucceeaful, — R. c. 
Bannstead, Rx jp. Hianson, Ex p. 
Moixeb (1920), 65 D. L. B. 287. — 
CAN. 

t (p. 195) V. ^.1— If it 

be proved that the Board of Inquiry 
has not acted judicially, but merely 
on instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be boimd to grant 
an application for a writ of habeas 
corpus, — Re Jung Yin, [1921] 3 

W. W, R. 194.— CAN. 

t(p.l95)vi. -.] — ^Anap' 

peal lies in habeas corpus proceediuga 
where a person is detained under the 
above Act. — Re Immigration Act & 
WONO Shee (1922), 66 1), L. R. 485 : 
37 Can. Crim. Cas. 371; [19221 2 
W. W. R. 156.— CAN. 

t(p.l95)vU. — An ap- 

peal lies to the CX of Appeal from an 
order made in habeas corpus prooeedlngs 
releasing a person detuiiied imdcr the 
above Act. — Re Pong Fook W»fG, Re 
lAiMiGRATiON Acrr, [1923] 4 D. L. R. 
1034 ; 3 W. W. R. 819.— CAN. 

V (p. 195) i. Chinese 

immigrarU.) — Under s. 23 of the above 
Act the ot. is prevented from interfering 
with the decision of a Board of Inquiry 
concerning the admission of a China- 
man to Canada. — Re Wong Sit Krr, 
[19211 3 W. W. R. 118.— CAN. 

v(p. 195)11. .]— 

The decision of a Board of Inquiry as 
to the admission of a Chinaman is not 
subject to review by the ct. — Re 
Wong Suey Mong, [1921] 3 W. W. R. 
122.— CAN. 

sa. Immigration Amendment Act, 

1919 <c. 25y^Not retrospective,) — 

Re Immigration Act & Santa Singh, 
[1920] 2 W. W. R. 999.— CAN. 

sb. Appointment of immigra- 

tion oMcer — Sufftcienev.) — The signa- 
ture of the Acting Deputy Minister 
of Immigration tSc Colonisation is 
sufficient. — Re Pappas, [1921] 1 

W. W. R. 949.— CAN. 

go, Deportation order — Form 

of order,) — Where an order only stated 

P. C. 23 ’* as the reason for deporta- 
tion : — Held : such an order was 
defective. — R. v, Lantalum, Ex p, 
Opfman (1921), 62 D. L. R. 223 ; 36 
Can. Crim. Cas. 295 ; 48 N. B, R. 448. 
—CAN. 

sd. Amendment of 

order,) — An order of deportation, 
insufficient in form as not showing 
Jurisdiction, may be amondtid by the 
Immlgxation officer. — Re Pappas, [1921] 

1 W. W R. 949.— CAN. 

le. Opium d? Narcotic Drugs Acts 
— Proc^ings under-^Not criminal pro- 
ceedings ,) — ^toliOO Lkn (No. 1), [1924] 


1 D. L. R. 909 ; 1 W. W. R. 733 ; 41 
(Jan. CMm. Cas. 886 ; 33 B. C. R. 
448.— CAN. 

gg, CorwUiion under — No 

order against deportation — Power to 
males subsequent order.]— There is no 
power to make an order except at the 
time of conviction. — Re Joe Fong 
(1923), 68 O. L. R. 493 ; 24 O. W. N. 
39.— CAN. 

sh. - — — An 

order against deportation mode sub- 
sequently is invedid. — R. v. Lee Pare, 
[1924] 4 D. L. R. 883 ; 3 W. W. R. 
490.— CAN. 

sj, NecessUy for 

order,) — Since under Opium & Narcotic 
Drug Act, 1923, s. 25. deportation 
follows automatically In the case of the 
conviction of an alien imder sect. 4 id), 
it is not necessary for a formal order 
for deportation to be made in such a 
case. — R. c. Woo Fono Toy (B.C.), 
[1926J 8 W. W. R. 708.— CAN. 

Validity of uwrroni.l— 
The omission of the ngures ** 1923 
from the citation of the Act does not 
Invalidate the warrant. — R. e. Gan, 
[1925J 3 W. W. R. 783.— CAN. 

si. Subsequent detention 

for deportation — Vaiiaity. ] — Accused 
was oonviotod under s. 6o (2) of the 
1911 Act lined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was held 
for deportation under s. 106 : — Held : 
the purpose of s. 106 was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by s. 6a, — R. v. How, [1923] 
4 B. L. R. 1007 ; 66 N. S. R. (G. & R.) 
372.— CAN. 

gm, Application 

for release,) — Where an alien has been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of the Im- 
prisonment imposed is detained for 
deportation under s. 106, he Is not 
entitled to release on habeas corpus on 
the ground ot having Canadian domicil 
within Immigration Act, s. 43. — 
K. V, (JHANG Song, [1924] 1 B. L. R. 
noi ; 1 W. W, R. 778 ; 42 Can. 
Crim. Cas. 8 ; 33 B. a R. 176.— CAN. 

warrant ot deportation regular oh its 
face having issued after prisoner had 
served his sentence on conilction under 
the 1911 Act, the ot., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 
conviction, — R. v, C^how Tong (1924), 
34 B. C. R. 12,— CAN. 

so. .] — Where 

a prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the more fact that the 
warrant committing him for deporta- 
tion, altliough stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas corpus.^ 
R. V, Gee Bew(No. 3). (19241 3 B. L. R, 
180 ; 2 W. W. R, 793 ; 42 Can. (Mm. 
Cas. 213 ; 33 B. C. 11. 548.— <JAN. 

sp. .] — Held : 

habeas corpus proceedings were pro- 
ceedings arising out of a criminal 
charge," & within the exception to the 
jurisdiction of the Supreme Ct. of 
(Janada under Supreme Ct. Act, R, 8. C., 
1906^ s. 36. — JuNGO Lee v, R., 11927J 
1 D. L. R, 721 ; 46 CJan. Crim. Cas. 329 ; 
[1926] S. C. R.662— CAN. 
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of the 1911 Act, Sc condemned to pay a 
fine, 8c in default of payment to 
imprisonment. Upon termination ot 
the imprisonment he was kept in 
custody for deportation under s. 106. 
A writ of habeas corpus was granted Sc 
accused ordered to be discharged from 
custody. On appeal the ordw was 
sustained.— i2e Mah Shin Shono, 
Re Sing Yim Hong, [1923] 4 D. L. R. 
844 ; 39 (Jan. Crim. Cas. 401 : 32 
B. O. R. 176; [1928] 1 W. W. R. 
1365.— CAN. 

gP^ .] — 

Whore an alien on the termination 
of his imprisonment, imposed on oon- 
vlotion imder the 1911 Act, is detained 
pendiug deportation 8c be applies for 
habeas corpus, but is refused release, 
an appeal from such refusal lies to the 
Ct. of Appeal . — Re Loo Lbn (No. 1), 
[19241 1 B. L. R. 909 ; 1 W. W. R. 733 ; 
41 Can. Crim. Cas. 386 ; 33 B. O. R. 448. 
—CAN. 

St. Validity of war- 

rant of deporiation,) — The oadssion of 
the flgo^ *' 1923 " from the citation 
of the Act does not invalidate the war- 
rant. — R. V. JUNOO Lee (1926), 46 
(Jan. Crim. (Jas. 92 ; 37 B. C. II. 318 ; 
(19261 2 W. W. R. 734.— CAN. 

■w. Chinese Exclusion Act, 1904 
(c, 87) {Cape) — Deportation after con- 
viction — Effect of exemption certificate,) 
— Applts., being Chinamen & holders 
of exemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
ment ; — Held : not to be exempted 
under s. 2 (e) of the Act from s. 34, 
& liable undOT the terras of the latter 
sect, to be deported, — Ah Yet v. 
Union (Government, [1921] App. D. 
97. S . AF» 

ux.*Act 22 of IdU-- Prohibited 
immigrant — Asiatic — Holding qualifi- 
cations for residence,) — The entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1910, when he 
was arrested as a prohibited immi- 
grant imder e. 4 (1) (a) of the above 
Act : — Held : he had obtained no title 
to reside in the Union until he had 
successfully prosentod himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a tiue to 
reside In the Union. — Besai v, Immi- 
GBANTB' Appeal Board <1916), 87 
N. L. R. 277.— S, AF. 

gy, Indian returning 

after temporary residence in India — 
D<miicll certificate not acquired before 
departure to India,) — AppJt., a resident 
in Natal from 1897. in 1911 went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for India he 
applied to the authorities for a oor- 
tifioate of domicil, but that certificate 
was illegally refused. Applt. 's visit 
to India was extended to a period of 
four years. Sc be retmmed to Natal in 
Apr. 1916 : — Held : applt. *8 visit to 
India was for a speohu or temporary 
purpose ; the home in Natal continued 
to be his place of permanent abode, 3c 
he was domiciled In Natal within s. 30 
of the above Act. — EA jes v. Immi- 
grants* Appeal Board (1916), 87 
N. L. R. ~S. AP. 

tz. — — — - — Domicil cer- 
tificate acquired before departure to 
India,\ — Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domicil. In 1902 
immigrant went back to India. 
Recently be returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Acts— 
Held: the certificate oonforred upon 
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644. AM* ^nnoiaiion$ io (2) Folld. B. v. 

Shaifner (1920), 14 Cr. App. Bep. 131 ; B. v. 
Bogo£[ (1924), 18 Or. App. Bep. 1. 

FamUy domiciled In 

England.] — B. v. Koooff (1924), 18 Or. 
App. Bep. 1, 0. 0. A. 

547. Add* Amwiation : — Folld. B. v* Gilbert 

(1921), 16 (3r. App. Bep. M* 

648a. Unnecessary aggravation 

ol sentence Involved.] — B. v* Ibving (1920), 
15 Cr. App. Bep. 61, 0. O. A. 

661. Add. Annotaiions : — Held. Brightman v. Tate 
(1919), 85 T. L. B. 209 ; B. v. Briston 
Prison, Ex p» Bloom (1920), 90 L. J. K. B. 
574 ; B. V. Home Secretary, Ex p, Bresaler 
(1924), 131 Lr. T. 386, 

661a. .] — ^Aliens Order, 1919, art. 

12, par. 1, which empowers the l^cretary 
of State “ if he deems it to be conducive to 
the public good ” to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not boimd to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — B. v. Leman 
Street Police Station Inspector, Ex p. 
Venicoff, R. V. Secretary of State for 
Home Affairs, Ex p. Veniooff, [1920] 3 
K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 
673 ; 84 J. P. 222 ; 36 T. L. R. 677, D. C. 

Annotation j — ^Refd. R. v. Home Secretary, Ex p. Bressler 
(1924), 131 L. T. 386. 

658. Add. Annoiaiiona : — As to (1) Consd. R. v. 
Home Secretary, Ex p. Bressler (1924), 131 


L. T. 386. Refd. Brightman v. Tate (1019)> 
36 T. L, B. 209. 

663a. Allens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion In time of 
peace.] — A{)pct. was charged before a metro- 
politan police magistrate with four ofTences 
under the above Acts. Ho pleaded guilty 
to the charges, A was sentenced to fourteen 
days’ imprisonment A recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appet. 
Upon an application for a writ of habeas 
corpus ; — Held : the order of the Secretary 
of State was not ultra virss, but was witliin 
the powers conferred upon f i by the above 
Acts, A Aliens Order, IflIU, art. 12. — B. v» 
Biiixi'ON Prison (Governor), Ex p. Bloom 
(1920), 00 L. J. K. B. 674 ; 124 L. T. 375 ; 85 
J. P. 87 ; 19 L. G. B. 62 ; 26 Cox. 0. 0. 687, 
D. 0. 

553b. —= .] — The Order in CJouncil 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. I (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), A 1921 (c. .63). — B. v* 
Brixton Prison (Governor), Ex p. Suuar- 
MAN (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. B. 325 ; 27 Ck)x, C. C. 208, D. C. 

668c. Form of order by Secretary 

of State.] — The making of an order for the 


him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of Immigrant to 
abandon his domioil in Natal . — /£e 
Ru.vqasamy CHBirr (1917), 36 N. L. R. 
42.— S. AF. ^ 

•b. Domicil cer- 

iifleate acquired by deceased parent .] — 
K., the pOBsesBor of a certiheate of 
domicil under the above Act, brought 
his wife A son, N., to Natal from India 
in 1911. In 1914 they returned to 
India A lived there till after K.*8 
death in Nat^l In 1917. On a ques- 
tion as to whether N. could of rbfht 
enter Natal In 1920 ; — Held : N. had 
no such right under s. 6 (p) of the 
above Act, as bo had no father domi- 
ciled in Natal. — Nathoo v. Immi- 
G1U.NTS* Appeal Board (1921), 42 
N. L. R. 30.— S. AF. 

so. Second wife of 

Mohammedan.] — Where a Mohamme- 
dan’s daughter A her mother have re- 
turned to India A both are residing there, 
another wife of such Mohammedan is 
not a proliibitod immigrant. — ^Mariam 
A Mahomed v. Immigrants* Appeal 
Board (1018), 30 N. L. R. 382.— S. AF. 

sd. — Sons of domiciled 

partrUs — Besidenl in another province.] 

‘ — ^M. A Y.» Asiatics, A the minor sons 
of parents resident ip the Transvaal, 
but formerly resident in Natal, A 
bolding oertmoates of domicil under 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. ha^ug ever boon rodent in 
Natal save for temporary purposes 
during which periods their parents 
remained in the ^ansvaal. — MAUOftfED 
V. Principal Immigration Officer 
(1921), 42 N. L. R. 337.-8. AF. 


if. — Deportation under — Con- 

motion pbtainea without C/nion.]— A 
person not bom Ih the Union of South 
AMoa who is oon rioted of an offence un- 
der i. 4 (1) (b) of t^ above Act Is liable 


to be d3ported under s. 22, whether the 
conviction took place within or 
without the Union. — Collingwood 
V. Union Government, [1917] App. D. 
650. — S. AF. 

■g* Boarding ship before 

examination of immigrants completed. J — 
Where a person was oonvlctea of being 
on board a ship before the general 
examination of immigrants had been 
completed, A stated in defence that 
notice to the master of the ship had 
been given : — Held : he was rightly 
convicted. — ^A nglia v, R. (1918), 39 
N. L. R. 147.— S. AF. 

sk. Decision of immigration 

authority — Jurisdiction of court to 
interfere.] — The ot. may Interfere 
where there is a manifest absence of 
Jurisdiction or if an order is made 
or obtained fraudnlontly. — Union 
Government v. Fakir, C1923] App. D. 
466.-8. AF. 

si. ^.1- 

Asiatic. had been declared by the 
ImmiflTatlon officer of Natal to be a 
prohibited immigrant. On applica- 
tion to the ct. for an order restraining 
his deportation: — Held: as the im- 
migration officer had not acted out- 
side his Jurisdiction or mold fide, the 
ct. had no Jurisdiotion to uako the 
order prayed. — NarainsamV ' v. Prin- 
cipal, ETC., [1923] App. H. 673. — 
S. AF. 

■na. Indian Immigration Act, 1801 
{Natal) — LiatnlUy of employers for 
medical attendance on Indian immi- 
grants.] — Employers were held liable 
under the above Act for medical 
attendance on Indian immigrants 
who, after being fm, had not re- 
indentured, themselves A for their 
descendants. — Indian Immigration 
Trust Board of Natal v. Oovind- 
aAMY (1920), 37 T. L. R. 128. — 8. AF. 

6881. AUmis Bestriction Order, 1916 
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— Power of expulsion in war time — 
Valtauy of Oratr — Power to spevnfy 
destination.] — heia : pnr 25 ul tne 
above Order was 'within the authority 
conferred by War Precautions Act, 
lOH-lOlO, 8. 6 ; it conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular alien, A authorised his subse- 
quent arrest A detention A tho placing 
him on board a ship chosen by the 
Minister, A his detent ion there wlillst 
the ship wa<> in tiio territorial limits of 
the Commonwealth ; A suen an order 
was not rendered invalid oy tne tact 
that the Minister made it for the 
urpose of carrying out an agreement 
y which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien was a 
subject to assist as far .as possible in 
enforcing the return to that country 
of persons liable to military service 
there. — Ferrando v. Pearce (1918), 
25 C. L. R. 241.— AUS. 

•n. — Aecessity oj 

munication of deportation order io alien. ] 
— Par. 2 j of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence. — Meyer 
V POYNTON (1920), 27 C. L. R. 436. — 
AUS. 

BO, Form of deportation 

order.] — Such order need not be In 
any particular form. — Jergfji v. 
Pearce (1920), 28 C. L. R. 588.— AUS. 

8W. Aliens Re^riction Order, 1016 
— Pwier of expulsion in war time — 
Subject of allied State liable for military 
semce.l— The Minister having ordered 
the deportation of an Italian subject 
for military service, the ct. retused 
an application ror a rule nut for 
habeas corpus, the matter being in 
the Minister’s discretion under the 
above Oi^er . — Ex p. Maogi (1918), 18 
S. R. N. S. W. 160.— AUS. 
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deportation of an aiien under Aliens’ Order, 
1920, art. 12 (0), lies within the discretion of 
the Home Secretary. It i^ desirable that an 
order made under the aiticle should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — B. v. Home Secretary, 


Ex p. Bressler (1924), ISl L. T. 386 ; 88 
J. P. 89 ; 68 Sol. Jo. 646 5 22 L. G. B. 460; 
27 Cox, 0. 0. 665, 0. A. 

553 ( 1 , Recommendation for deportation 

— Right of appeal,]~B. v. Graham Camp- 
bell, Exp, Ahmed jEUmid Moussa, No. 668h, 
post. 


Part IX. — Registration, Internment, and other Restrictions. 


667. Add. Ctfa/mn.-— (1917), 26 Cox, C. C. 16, D. C. 

558a. Aliens Order, 1920.] — (1) 

The word “keeper” in the above Order 
of 1920, 20 (2), includes the lessee of 

a house who lets uxifumished rooms in the 
house in separate lettings to tenants at weekly 
rentals &> employs another person to manage 
the house for him. 

(2) A flat let on a seven years* lease would 
not constitute “ premises ** within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 
fuinished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v. 
Godfrey (1926), 96 L. J. K. B. 704 ; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. R. 
311 ; 28 Cox, C. C. 209, D. C. 

558b. — The fact that 

the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. 

V. Jones, [1928] 2 K. B. 227 ; 97 L. J. K. B. 
f506 ; 139 L. T. 167 ; 92 J. P. 79 ; 44 T. L. R. 
511 ; 26 L. G. R. 318, D. C. 

658c. Aliens Restriction (Amendment] Act, 
1919 (c. 92) — Restrictions as to change of 
name — Carrying on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel KoUross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
wliich business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel KoUross, & ho was registered in 
that name as the proprietor of the Widmore 
Laundry imder Registration of Business 
Names Act, 1916 (c. 68). An information 
having been preferred against resp. for using 
the name Widmore Laundry, bemg a name 
other than that by which he was ordinarily 
known on Aug, 4, 1914, contrary to' sect. 7 
of the Act of 1919, the justices dismissed the 
information ; — Held : the justices were right, 
08 resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name. — Brunninq 
V. Kollross, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 J. P. [ 


41 ; 30 T. L. B. 129 ; 67 Sol. .To. 278 , 21 
L. G. B. 108 ; 27 Cox, 0. 0. 383, D. C. 

568d. Addition of “ & Co.”]— ^ 

alien uses a name ” other than that by which 
he was ordinarUy known *’ on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1910, if he 
adds to the name by wliich he was ordinarily 
known on that date the words “ & Co,** — 
Evans v. Piauneau, [1927] 2 K. B. 374 ; 96 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. R. 624 ; 26 L. G. B. 321 ; 28 Cox, 
C. C. 410, D. C. 

55 ge. Prosecution under — Whether 

offences triable on indictment.] — (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1910 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trinX with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — B. v. Kakelo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. B. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, C. 0. 464 ; 17 Or. 
App. Bep. 160, 0. O. A. 

568f. Proof of Order.] — R. v. 

Kakelo, No. 668e, ante. 

568g. Proof of alienage.] — R. v. 

Kakelo, No. 668e, ante. 

558h. Appeal — Effect of ambiguous 

plea.] — ^Appet. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? ** to which he answered 
“ Yes.** He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when ds 
where you were going ? ** to which he 
answered “ No.** Thereupon the magistrate 
entered a plea of guilty &> sentenced appet. 


PART IX. 

6X. Iteoietratihn — No 
pemtanetU place of r 


was convicted for neglect to register as could not succeed . — JL v. Hackman 
an enemy alien. There was no evidence (1919). 44 O. L. R« 224: 15 O W. N. 
oof of no that deft, had no permanent place ol 190.— OAN. 

f. ] — Deft, residence in Canada : — Held : the charge 
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?ol. n. — ^Aliens. Cases 568h— 663 


to imprisonment for one month & recom* 
mended the making of a deportation order 
agmnst him : — Held : appct. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 40), B. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 68), s. 37, &, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections, — R. v. 
Graham Campbell, Ex p. Ahmed Hamid 
Moussa, [1921] 2 K. B. 473 ; 00 L. J. K. B. 
818; 126 L. T, 310; 86 J. P, 189; 37 
T. L. R. 611 ; 19 L. G. R. 461 ; 26 Cox, 0. O. 
747, D. O. 

5581. From recommendation 

for deportation^ — R. v, Graham Campbell, 
Ex p. Ahmed Hamid Moussa, No. 668h, ante. 

559. Add* Annotation : — Refd. Ronnfeldt v. 
Phillips (1918), 35 T. L. U. 46. 

560. Add. Annotations : — Consd. Ernest v. Metro- 

g nlitan Police Comr. (1910), 89 L. J. K. B. 42. 

[efd. Brightman v. Tate (1919), 35 T, L. R. 
209 ; Re De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 
Chester v. Bateson, [1920] 1 K. B. 829; 
Powle V, Monsell (1920), 90 L. J, K. B. 105 ; 
Gurney v. Houghton (1920), 123 L. T. 706 ; 
Hudsons* Bay Co. v. Maclay (1920), 36 
T. L. R. 469 ; R. v. T^man Street Police 
Station Inspector, Ex p. Venicoff, [1920] 
3 K. B. 72 ; R. v. Wormwood Scrubbs Prison, 

, [1920] 2 K. B. 305 ; Shutler v. Rolfe (1920), 
36 T. L. R. 828 ; R. v. Cannon Row Police 
Station Inspector, Ex p. Brady (1921), 91 
L. J, R. B. 98. 

561. Add. Annotations : — Refd. R. v. Secretary of 


State for 'Home Aftairs, Ex p. 0*Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. 0. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

561a. Restrictions as to change of name — 

Validity.] — ^Applt., a foreigner by birth, 
became a naturalised British subject in 1912, 
Ss changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
t^t reg. 14h was ultra vires^ on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8|| tv. deprive him of 
any rights, powers, or fiKlvi leges which were 
not at the same time taken away from all 
British subjects ; & that the rejnilationa 

purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so : — Held : reg. 14h was not 
ultra vires because it discriminated bet\yecu 
naturalised & natural-born British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty. — ^Ernest v. Metropolitan 
Police Comr. (1919), 89 L. J. K. B. 42 ; 
121 L. T. 222 ; 83 J. P. 182 ; 35 T. L. R. 
512 ; 17 L. G. R. 448 ; 26 Cox, C. C. 468, 
D. C. 

563. Add. Citation 26 Cox 0. C. 58, D. 0. 
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ANIMALS. 

Part il. — Property in Animals. 


3. Add* Annoiaiion: — ^Mentd. Jebara v* Otto- 
man Bank, [1927] 2 K. B. 264. 

84. Add* Annotation : — As to (8) Refd. Granby v* 
Bakewell U. D. C. (1933), 87 J. P. 105. 

43. Add* Annotation : — Refd* iJe Powell, Dodd v* 
Williams, [1921] 1 Ch. 178. 

44, Add* Annotations: — Aa to (1) Refd. lie 
Powell, Dodd v* Williams, [1921] 1 Ch. 178. 
As to (2) Consd. Re Powell, Dodd v* Williams, 
[1921] 1 Ch. 178. 

45 Add* Annotations : — Refd. The Tubantia, 
[1924] P. 78. Mentd. Pratt v* British 
Medici Assocn., [1919] 1 K. B. 244. 


46. Add* Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

47. Add. Annotofion Mentd. The Pagemes, 
[1926] P. 186. 

64. Add* jlnnoto/ion Mentd. Nye v. Niblett 
(1917), 16 h* O* B. 57. 

78. Add* Annotation : — ^Refd. The Tubantia, 
[1924] P. 78. 

90. Add* Annotaiiona :—Aa to (1) Consd. Re 
Powell, Dodd v* Williams, [1921] 1 Ch. 178. 
As to (2) Refd. Re Powell, Dodd v* Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals 


101. Add. Annotation : — ^Apld. Barnard v, Evans, 
[1926] 2 K. B. 794. 

107. Add* Annotation : — Refd. Steam v. Prentice, 
[19191 1 K. B. 394. 

109. Add* Annotation : — Consd. Hines v. Tousley 
(1926), 96 L. J, K* B. 773. 

113. Add* Annotation : — Generally, Mentd. Hardy 
V. C. L. By., [1920] 3 K. B. 459. 


116. Add* Annotation : — Consd. Barnard v* Evans, 
[1926] 2 K. B. 794. 

117. Add* Annoiaiion : — Refd. Nye v, Niblett 
(1917), 87 L. J. K. B. 690. 

119. Add, Annotation : — Consd. Horton Gwynne, 
[1921] 2 K. B. 661. 

130. Add* Annotation : — Mentd. Ilford U. D. C. 
V* Beal, [1925] 1 K. B. 671. 


PART II. SECT. 1, SUB-SECT. 1. 

sa. Camel .] — Under the condition 
of affairw which ha»* exifited In Western 
Australia for many years, camels are 
to be regrardcd as belonging to the 
class of domestic animals. — Nad a 
Shah mSucfiMAN (1917). 19 W. A.L. R. 
119.— AUS. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

19 ii. .] — A fox born 

& reared In captivity escaped & was 
killed by defts, upon a stranger’s land 
a week later : — Held : the fox was an 
animal /era? natvnx ; pltf.’s qualified 
prop<!rty therein came to an end when 
the animal escaped & was reduced into 
actual possession by defts. ; there was 
no immediate pursuit, nor was there 
cmimuB revert endi. — Campbell v. Hed- 
LEY (1917), .39 O. L. R. 528 ; 37 
D L. R. 289.— CAN. 


PART U. SECT, 2, SUB-SECT. 2. 

74 il. Animal killed by ireS’ 

paeaer .] — When a person kills a wild 
animal on the property of another 
the carcass does not belong to the 
killer but to the proprietor of the pro- 
perty, & the latter, either himself or 
by his duly authorised agent. Is entitled 
to demand if refused, seize the 
oaroaMs, such persons as help him to 
exercise bis right are doing no wrong ; 
but as against any other person, the 
klUer has a right to retain possession 
of the carcass. — R. v. Artu Rantba 
( 1824), I. L. R. 3 Pat. 649.— IND. 


PART II. SECT. 8. 

■b*. Aa between husband wife — 
Wife*B calile on hu8band*8 farm .] — 
Where cattle belonging to a wife are 
placed on her husband's farm, fed from 
the crops grown thereon & looked after 
by him In carrying on farming opera- 
tions, not as nor agent or manager, 
but as bis owu business, & the oitspring 
of the original stock are treated in the 
same way Sc sold from time tn time & 
the proceeds invested In other stock,- 
the increase of the original animals Sc 


the animals bought from the proceeds 
of the sale cannot be claimed by the 
wife. — M inaker v. Hajddbn, [1917] 3 
W. W. R. 774.— CAN. 

80 . Brood of tame d* domestic animals 
— Belongs to owner of dam or mother .] — 
Calhoun v. Reid (Sask.), 11927] 4 
D. L. R. 808 ; fl927] W. W. R. 429.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

■d. Straying bull tied \vp during 
night — Reteased dr driven away neri 
day — Subsequenlly found dying. ] — Deft, 
tied up over night a bull which had 
strayed on his premises, to prevent It 
damaging bis cows. & released it next 
day Sc drove it away. In the evening 
it was found castrated near the 
boundary of deft. *8 farm & died the 
next day. In an action for damages ; 
— Held : deft.'8 actions were justlhed, 
& in the absence of evidenoe os to 
when or how or by whom the animal 
was injured, pltf. could not succeed. — 
FicowiCH V* Maleshcbak, 119243 4 
D. L. R. 686 ; 3 W. W. R. .308.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— E. 

80. Claim against custodian of 
animal — Onus of proof as Jo absence of 
negligence.] — The onus Is upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where It is shown that the injury 
occurred when the animal was or should 
have been in his custody or control, or 
that he was under an obligation to 
account for it to the owner. — Ficowioh 
V. Malesbchar. (19241 4 D. L. R. 585 ; 
8 W. W. R. 808.— CAN. 

182 iia. Animal falling in weU 

— Animal lawfully ai large.) — Pltf.’s 
horse while lawfully running at large 
was killed by falling Into an open well 
on deft.’s land. Deft., who knew of 
the open well, was residing outside the 
province, the land being oocnpied by 
a tenant: — Held: deft. *8 breach of 
Open Wells Act gave pltf. a right of 
action ** on a tort committed i^thh) 
the Juilsdlotion/* fustifying allowance 
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of the issue of a writ for service on 
deft, ear juris. — Brothebson v Ken- 
nedy, UU191 2 W. W. R. 803 : 47 
D. L. R. 131 ; 12 Sask. L. R. 304.— 
CAN. 


132 ii b. Whai is an open 

lucK.’*)— Whether a well is an ** open 
well ” or not is a question of fact to be 
proved at the trial. While it might be 
an ** open well If insecurely covered, 
the fact that an animal falls into It 
witliout any evidence of how it 
occurred does not prove it such, nor 
docs the fact that the material of the 
covering was seven years old. — D bys- 
DALE r. REID, (19201 8 W. W. R. 832.— 
CAN. 


132 ii 0 . — A nimal unlawfully 

at (orrpe.)— Owners of such anlttiaN have 
no right of action where they are killud 
or injured by falling Into an open well. 
— Dillr V. Great Wbbt Life Abhur- 
ANCE Co.* (19261 3 D. L. R. 339; 
[192C1 2 W. W. R. 342 ; 20 Sask. L. R, 
645.— CAN. 


132 ilia. — — — The digging 
by a municipality of a dltcb dangerous 
to animals alongside the travelled 
portion of a highway Sc the leaving of 
it unprotected, was held to be a mis- 
feasance which rendered the munici- 
pality liable for the loss of a hoi^ 
which plunged Into the ditch Sc was 
killed.— Howell v. Wilton Rural 
Municipality No. 472 (1922), 66 
D. L. R. 32U 16 Sask. L. R. 427 ; 
[1922] 2 W. W. R. 668.— CAN. 

132 iv. Animal falling in exca^ 

aotfon.)— Deft. Sc pltf. were ndghbours. 
Pltf. ’8 cow while mnning at large fell Into 
an excavation on deft.’s land : — Held : 
pltf. could net recover damages.— 
PlTTZRN V. SHORXUK, [1921 1 2 W. W. R. 
680 ; 16 Alta. L. R. 482<— CAN. 


-.1 — The owner or 
occupier of land will be liable in dam-' 
ages for any loss of stock resulting 
from failure to guard against aooeas 
to an exoavaUon.— Kbllooo v. Dappsn 
(1922), 69 D. L. R. 628; [1922] 3 
W. W. R. 678.— CAN. 



?<fl. n,— Animab. Cases ia«-146a. 


184. Add» Annotation Britifili Petroleum 

€k). V. A.-G, for Ceylon, [1926] A. 0, 147. 

186a« Negligent driving by farrier — Measure of 
damages.] — Hughes v, Quentin (1838), '8 
C. & P. 703 ; 173 B. B. 681, N. P. 

AwnotaHons .’--AM, Greenblrt v. Smee (1876), 135 L, T, 
168. Eeld. The Mediaua (1900), 69 L, J. P. 36. 

189. Add, AnnotaHona : — Gonsd. Dunster v, Hollis, 
[1018] 2 K. B. 795. Mentd. Fairman t;. 
Peimetual Investment Bl^. Soc., [1928] 
A. C. 74 ; Mersey Docks & Harbour Board v, 
Procter, [1923] A. 0. 253. 

146. Add, Annotation: — As to (1) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 
A. 0. 41. 

145a. Animal killed — Meaning of external Sc 
visible injury.^ — ^A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 


to accidental external 8s visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. \mder the policy. The insured^s horse, 
drawing a loaded van, got out of the driver’s 
.control, bolted, Sc fell mto a ditch with the 
van on top of it, Sc died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
Sc DO certificate of a veterinary surgeon was 
obtained: — Hald : (1) it was not necessary 
that there should i^ve been any mark 
visible on'tho skin of the horse, Sc the injury 
was external Sc visible ; & (2) it was a con- 
dition precedent to the inr -'ed’s right to 
recover that the death of the horse should 


182 vi. — Cellar of unused 

house,.} — Doft. owned unfenoed land on 
which was an unused open house with 
a cellar beneath. Pitf. *8 horse, running 
at large, got into the house. Sc, while 
there, one of its feet broke through 
the floor above the cellar Sc, being 
unable to withdraw it, it died ; — Held : 
the animals must take the land as 
they find it, & Wells Act did not 
apply. — W rubleski v. Loff, 11923] 
2 W. W. H. 764.— CAN. 

z i. .] — Where there is a 

bye-law permitting cattle to run at 
largo & such cattle are injured J)y the 
barbed wire of a fence which has fallen 
down through the rottenuess of its 
posts, the owner of the fence is liable 
for the Injury to cattle lawfully on the 
highway. Sc injured thereon.*^— Chase v. 
COLBWDOE, [19171 2 W. W. K. 736.— 
CAN. 

j 5 ii, Qfi racecourse — Injury to 

raceJiorseA — Applt.'s racehorse was 
injured on rcHp.’s raoocotirse by a 
splinter from a stake used to flag off 
a portion of the regular course, \^oh 
had become dangeroixs owing to heavy 
rain : — Held : resp. having taken 
proper steps to ensure tliat the ooTirse 
was as safe os reasonable care Sc skill 
could make it, Sc tho risk not being In 
the nature of a “ trap,’* no liability 
attached for the injury. — Waokrow v. 
Takapuna Jqokky Club, [1928] N. Z. 
L. R. 249.— N.Z. 

187 xiii. Negligence of 

owner ,] — An action will not lie for 
damages for the loss of cattle killed by 
a train when the cattle were on the 
railway line through the negligence 
of pltf. — Nelson v. Grand Trunk 
Pacific Ry. Co. (1920), 61 D. L. R. 

..—CAN. 


k I. Grain left accessible to stock — 
Injuiryfrom eating-^-Orain escaping from 
grahary *] — Where animals straying 
upon the premises were injured by 
oonsumlng grain whloh had escaped 
from a granary through no fault of 
the grower ; deft, was not 
liable under Open WeUs Act, R. S. B. 
(0 124hs. .H. — Htllv. Mallaob, [19181 

1 W. W. R. 10 : 10 Bosk. L. R. 419 ; 
37 D. L. R. 709.— CAN. 

k U. — — — Animal lawfuHy at 
large ,] — ^Where the non-observance by 
a proprietor of land of Open Wells 
Act. S. S., 1909 ( 0 . 124), s. 3, 
resulte in injuiy to animals lawfully 
at large which nave strayed upon his 
land, he Is liable in damages to th^r 
owner. — ^Watson v, Guillaume, [1918] 

2 W. W. K. 1047 ; 11 Bask. L. R. 848 ; 
42 D. li. R. 380.— CAN. 

k Ui. — — Animal trespassing,] 
— ^If grain be left in such an unguarded 
oondmon as to permit of horses being 
^'toraoM by it Sc eat^ It to their 
toJuryr the owner of the grain will be 
liable TOT l^e resulting damage, even 


though the horses are trespassers. — 
Fulton v, Randall, Gee & Mitchell, 
Ltd., [1918] 3 W. W. R. 331.— CAN. 


k Iv. .J — A person 

who allows threshed grain to bo acces- 
sible to stock, is liable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
unlawfully at laige, unless the owner 
of the animal when turning It at laige 
know that such grain was accessible 
to stock. — Haworth v, Webb (1922), 
66 D. L. R. 174 ; 15 Bask. I.. R. 275 ; 
[1922] 1 W W. R. 1070.— CAN. 


k V. — ■ — .] — Pltf. alle^d 

that deft, while engaged in ‘ seeding 
left out in his unfenoed ploughed field 
an unprotected waggon box which 
contained wheat & that pltf.’s horse 
while lawfully running at large gorged 
Itself with the wheat & died : — /few ,• 
deft, was not liable. — Mussblman v, 
Zimmerman (1922), 66 D. L. R. 360 ; 
[19221 2 W. W. R. 640.— CAN. 


k vi. ,] — The result 

of an action under Open W’ells Actu 
R. 8. S., 1920 (o. 169), does not depend 
upon whether or not the animals 
inj lU’ed were unlawfully at large under 
Stray Animals Act, R. S. S. 1920 
(c. 124). — ^Wentzall V. Pekeb [1924] 
3 W. W. R. 876.— CAN. 

k vil. Grain mixed with 

poisonous substance, ] — No liability 
attaches to a railway oo. for damages 
(or the loss of cattle which die from 
eating grain which has become mixed 
with lead ore, where the grain was 
dropped upon the ground among the 

S articles of lead ore by a customer of 
le railway co. while unloading grain 
from the company’s oars. — Dawson v. 
Paradise Mine Sc Canadian Paoitio 
RY. Co., [1919] l.W. W. R. 499.— 
CAN. 


k viii. .1 — The obligation 

Imposed by Open Wells, etc.. Act, 
R. S. B., 1920 (c. 160), s. 4. is an 
absolute one, & where another’s animals 
have been injured as the result of 
threshed grain being accessible to them, 
the fact that the granary in question 
was reasonably fit for the storage of 
grain os against animals rutming at 
large is no defence. — Schofield v, 
Glenn Sc Babb, [1927] 3 D. L. R. 188 ; 
[1927]2W.W.R. 183; 21 Sask. L. R. 
494.— CAN. 


n i. — jRunniTig into animal using 
highway,] — Deft., while driving hie 
automobile at dusk at twenty -five 
miles an hour with his lights on, ran 
Into pltf. *8 oow whloh he had not seen 
until venr close to It. He wa s hel d 
liable In damages. — J ohnson v, Gjpfbn 
(1821), 62 D. L. R. 635; [1921] 3 
W. W. R. 696.— CAN. 


y/f I, LiabUUy of boalowner for 

€Ui of rcpairer.'H-A boatowner em^ 
-oyed a join«? to repair his boats, 
he paint scrapings were left lying on 
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the ground. Sc poisoned a oow that was 
grazing on the pasture : — Held : It was 
tho boatowner’s duty to see that the 
paint sorapiugs were removed. Sc he 
was liable In damages for the cow’s 
death. — Stewart v, Adams, [1920] 
S. C. 129 ; 67 Sc. L. R, 83.— SCOT. 

w ii. Animals lawfully at large — 

Whether pomm hidden frup.T— Poison 
which deft, had put in bags on his 
mifonood land Sc carefully covered wih 
manure, & which, without his know- 
ledge, became exposed & caused tho 
death of pltf.’s cattle lawfully at large, 
which entered on the land : — Held : 
not to constitute a hidden trap.’ 
WiNMILL Sc ’rnOMAS V. COLLINS (Si 
[1927] 3 W. W. Ii. 32.>.— CAN. 

141 I. Wrong Quantify in poisonous 
dip — Animals poisoned.] — Pltf. alleged 
that the death of his sheep was due 
to tho presence of an excess of arsenic 
in powder manufactured Sc sold by 
defts. which ho had added, together 
with more than the quantity of water 
specified In defts.’ printed Instructions, 
to a solution through wldch tho sheep 
had already been passed without 
injury : — Held : pltf. Iiad not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder. — 
Cooper r. Visser, [1920] App. D. 111. 
— S. AF. 


PART III. SECT. 1, SUB-SECT. 1.— G. 

ol, ,] — ^A claimant has a 

right of action to compe] council Sc 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid clalni fur compensation ; but he 
has no right of action In the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer. — Hoqle v. Ebnbsttown Town- 
ship (1918), 41 O. L. R. 394 ; 13 
O. W. N. 347 ; 41 D. L. R. 123.— CAN. 

0 ii. Mandamus .] — The 

direction to the municipal coimoil to 
award compensation under the Act of 
19141s mandatory ; & they may by man- 
damns be required to qbey the statute. 
— Noble v, Esqubsino Township 
(1918), 41 O. L. R. 400 : 13 O. W. N. 
339 ; 41 D. L. R. 99.— CAN. 

0 iii. .] — If a town- 

ship council fail to perform the duties 
imposed upon It by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect. Sc award 
oompeusation. — H udson Sc Hardy 
V. BiDDULPH Township (1920), 46 

O. L. R. 216.— CAN. 


sf. 


Wanton killing of un- 
- — Notwithstanding the 
0., B. 3, one is liable in 


icensed doff.ly 
Lot of 1917, B 
Lamagos for causing death or injury 
o an unlicensed dog in* a sheep- 
protection district, if the injury Is 
ofliotod wantonly. — Wiloress v, 
IITOHIE, [19201 2 W. W. R. 421 ; 62 
). L. R. 643.— CAN. 
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be duly certified, by a veterinaay surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Burkidge & Son v, Haines (P. H.) & Sons, 
Ltd. (1918), 87 L. J. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 621, D. C. 

146. Add, Annotation : — Generally ^ Mentd. Fire- 
men’s Fimd Insce. v. Western Australian 
Insce, & Atlantic Insce. (1927), 138 L. T. 108. 

151. After this case add ** See^ also, Constttu- 
TiONAL Law, Vol. XT., p. 689 ; CJopyholds, 
Vol. XIII., pp. 21 et seq, 

164. Add, Citation : — 17 C. B. N. S. 261, n. 

Add, Annotations : — Refd. Bead v. Bdwards 
(1864), 17 C. B. N. S. 246 ; Gayler & Pope 
V, Davies (1924), 93 L. J. K. B. 702. 

156a. .] — Manton v. Brocbxebank, No. 

25Sa, post, 

156b. .] — (1) For injury caused by horses 

or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is' primd 
fade evidence of negligence on the part of 
the owner. — Gayler & Pope, v, 

Davies (B.) & Son, Ltd., [1924] 2 K. B. 76 ; 
93 L. J. K, B. 702 ; 131 L. T. 607 ; 40 T. L. R. 
691 ; 68 Sol. Jo. 686. 

159. Add, Citation : — 62 Sol. Jo. 161. 


Add, Annotaiion: — As (1) Refd. Richards 

V, Davies, [1921] 1 Oh. 90. 

162. After this case add “ See, now, Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

16Sa. Cat killing plgeons.j-^In the case of a cat 
attacking pigeons it is necessary to prove 
sdenter before the owner of the cat can be 
made responsible in law.— Buckle v. Holmes, 
[1926] 2 K. B. 126; 96 L. J. K. B. 647; 134 
L. T. 743; 90 J. P. 109; 42 T. L. R. 369; 
70 Sol. Jo. 464, 0. A. 

166. Add, Annotaiion : — Consd. Hines v, Tousley 
(1926), 96 L. J. K. B. 773. 

167. Add. Annotation : — Consd. Manton v, Brockle- 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
. Soc. V. MitcheU dc Booker, [1924] 1 K. B. 762. 

180. Add, Annotations : — As to (!) Consd. Manton 
V, Brocklebank, [1923] 2 K. B. 212. As to 
(2) Refd. Manton v. Brocklebank, [1923] 
2 K. B. 212. 

181. After this case add ** See, also. Boundaries, 
Vol. VII., pp. 281, 282.” 

183. Add, Annotations : — Consd. Manton v, 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
& Pope V, Davies, [1924] 2 K. B. 76. Refd. 
Theyor v, Purnell, [1918] 2 K. B. 333. 

187. Add, Annotations : — Refd. Manton v, Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope V, Davies, [1924] 2 K, B. 75. 


PART III. SECT. 2, SUB-SECT. 1.— A. 

154 ir, .] — The owner of an 

animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
laud of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
is due to the owner’s negl^ence is 
immaterial. — W hallby v, Vander- 
GRAND tl919J 1 W. W. R. 87 ; 44 
D. L. R. 319.— CAN. 

154 X, To remove cattle — Under 

Domestic Animals Act, D, S. A„ 1922 
(c. 67), 8. 64.] — If lands of A. adjoin 
lands of B. without a fence between 
them. Sc the lands are within an extra- 
municipal area which has not been 
closed under s. 8 of the above Act, Sc 
none of the lands have ever been 
within a municipal or pound district, 
& if A.*8 cattle stray on to B.’s lands Sc 
B, erlves notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing: them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal. — R. (Gaoan) v. Hillmer, 
[19231 3 W. W. R. 660.— UAN. 

176 iii. ^.1— mere a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the Mue fence Sc the other 
adjoining owner fences three sides of 
his land Sc joins on to the line fence, he 
must pay a just proportion of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 
Sc repair, but It also vests in him all the 
rights of an owner in respect of the 
line fence. He is entitled to strengthen 
Sc repair It by adding strands of wire 
to prevent his cattle getting upon the 
land of his neighbour. Sc the latter has 
no right to remove the strands. If he 
does so, & the cattle get upon his land 
by his act, he cannot claim against the 
adjoining owner for resulting damogres. 
— ^Abmstrono V. Thompson, [1923] 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

h i. — ,] — horse belonging 

to applt. was being grazed in a hold 
which adjoined resp.’s farm, upon 
which he kept oattle, including a bull. 


The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between the properties was 
not a sufficient fence within Fencing 
Act, 1908 : — Held: there was no 
evidence of negligence by reap, towards 
applt. Sc without proof of sdenter 
damcM^es were not recoverable, — 
Edwards v, Rawlins, [1924] N. Z, 
L. R. 333.— N.Z. 

II. .] — Where there exists a 

valid bye-law permitting animals to 
run at largo in a mtmioipaTity, an owner 
cannot bo held to be guilty of nogll- 
gonce In allowing his animals so to run. 
— KooH V, Grand Trunk Pacific 
Branch Lines Co., [1917] 1 W. W. H. 
1120 ; 10 Sask. L. R. 35.— CAN. 

1 ii. .] — Damage caused by a 

bull running at largre contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged Is not surroimded by a lawful 
fence. — ^McLean v, Brett, [1919] 3 
W. W. R. 521 ; 49 D. L. R. 162.— 
CAN. 

1 iii. — .] — ^The owner of cattle 
rightfully running at large is not liable 
for damage to crons done by them on 
unfenoed land. — ^mcEay v, Loucks, 
[1920] 2 W. W. R. 1007 ; 53 D. L. R. 
394.— CAN. 

1 iv. .} — ^Animals are not running 

at large when in charge of a herdsman. 
— R. V. Peterson, [1920] 1 W, W. R. 
506 ; 51 D. L. R. 104 ; 32 Can. (Mm. 
C^as. 218.— CAN* 

Iv, .] — CLlSARY V, Hite, [1921] 

3 W. W, R. 130.— CAN. 

1 vi. .1 — ^Pltf. Sc deft, owned ad- 
joining farms. Sc the line between the 
farms was unfenoed. Deft, turned his 
oattle loose Sc they went on to pltt’s 
land Sc ato up his grain which was, to 
deft.’s knowledge, lying In stocks 
thereon : — Held : deft, was liable in 
damages. — D obbolowski v. Dantluk, 
[1921J 2 W. W. R. 729.— CAN. 

Ivii. — ^A bull, which has 

broken through from its owner's 
enclosed ]and on to adjoining enclosed 
land of another person Sc IB without 
a herder, is running at large within 
Stray Animals Act. — R. e. Brady, 

120 


[1921] 3 W. W. R. 396.— CAN. 

1 viii. .] —Under Animals Act, 

R. S. B. C., 1924 (c. 11), 8. 11, the 
owner of an animal unlawfully at largo 
is liable for pcinonal injuries committed 
by it when rnnnlng at largo, as well 
as for injury to property. — Jacobson 
V . Schneider, [1927] 1 1). L. R. 1000 ; 
[1927] 2 W..W. H. 257 ; 38 B. C. H. 
83.— CAN. 

n i. .] — ^Wliere a municipal 

bye-law is passed pursuant to Stray 
Animals Act, R. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the duty Imposed thereby 
is one towards the proprietors of 
cultivated land as dcilned in s. 2 (14) 
of the Act, Sc not towards the public 
at large. — Osadchuk v. Rusbniak 
(1922), 63 D. L. R. 323 ; 16 Sask. L. R. 
286 ; [1922] 1 W. W. R. 829,— CAN. 

n ii. .1 — A municipality 

passed a byo-law providing tliat all 
animals should be allowed to run at 
large, in the municipality with certain 
exceptions Sc except between certain 
dates. Another byo-law prescribed 
what should oonstltute a lawful fence. 
No tiling was said as to what should be 
the effect of a lawful fence. Sc no byo- 
law was passed for the purposes of 
Municipal Act, Man., s. 602 (d) : — 
Held : the effect of the first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to run at 
large between certain dates. Sc in this 
it ousted the common law liability of 
the owner of the oattle for damages 
caused by them when so running at 
large. Sc such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein oontained should pre- 
vent the owner of any lands trespassed 
upon or of any property destroyed 
from waiving rights created by that 
bye-law Sc brlnwg his action In any 
competent ot. m consequence of any 
trespass : — Held : that provision gave 
no right of action taken away by the 
other bye-law provision. — J ukeb v, 
MiskellY, [1923] 2 D. L. R. 661 : 83 
Man. L. R. 67 j [1928] 1 W, W. R. 
1057. —CAN. 
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194. Add, Annotation : — Consd. Mauton v, Brockle- 
bank, [1923] 2 K. B. 212. 

195. Add, Annotations : — Consd. Manton v, Brockle- 
bank, [1923] 2 K. B. 212 ; Hines v, Tousley 
(1926), 95 L. J K. B. 773. Held. Mansel v. 
Webb (1918), 88 L. J. K. B. 323 ; Musgrove 
V. Pandelis, [1919J 2 K, B. 43 ; A.-G. v, Cory, 
Kennard v, Cory, [1921] 1 A. C. 621 ; Rain- 
ham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. O. 465 ; Hoare v. 
McAJpine, [1923] 1 Ch. 167 ; Edwards v, 
Birmingham Navigations, [1924] 1 K. B. 
341 ; Gayler & Pope v, Davies, [1924] 2 
K. B, 76; Glanville v, Sutton (1927), 44 

T. L. H. 98. Mentd. De Silva v, Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 64 ; 
Quebec Ry. Light, Heat & Power Co. v, 
Vandry, [1920] A. 0. 662 ; Boynton v, 
Ancholme Drainage &; Navigation Comrs., 
[1921] 2 K, B. 213 ; Jefferson v. Derbyshire 
Farmers, [1921] 2 K. B. 281 ; Postmaster- 
General V, Liverpool Corpn. (1922), 92 
Ij. j. K. B. 382 ; Phillips v, Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 639 ; 
Oockburn v. Smith, [1924] 2 K. B. 119.; 
Performing Right Soc. v, Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Booth v, 
Thomas (1926), 42 T. L. R. 114; Ilford 

U. D. C. V. Beal, [19251 1 K, B. 071 ; Noble r. 
Harrison, [1926] 2 K, B, 332; Smith v. 
G. W;. Ry. (1926), 135 L. T. 112; G. W. Ry. 

V. S.S. Mostyn, The Mostyn, [1928] A. C. 57 ; 
St. Anne’s Well Brewery Co. v, Roberts ( 1928), 
92 J. P. 180. 


201. Add, Annotation : — Consd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 

K. B. 639. 

202. Add. Annotation : — Held. Phillips v, Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. 

203. Add, Annotations : — Consd. Gayler. & Pope v, 
Davies, [1924] 2 K. B. 75. Refd. Manton v, 
Brocklebank, [1923] 2 K. B. 212 ; Phillips 
V. Britannia Hygienic Laundry Co., [1923] 
1 K. B. 639. 

204. Add, Annotations: — As fo (1) Consd. Gayler 

Pope V. Davies, [1924] 2 K, B. 75. Reid. 
Manton v, Brocklebank, [1923] 2 K.-B. 212. 

205. Add. Annotation : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

206a. .] — Gayi^ ^ .'ope, Itid. v. 

Davies (B.) & Son, Ltd.5:%o. 166b, ante. 

208. Add, Annotations : — Consd. Glasgow Corpn 
V, Taylor, [1922] 1 A. 0. 44. Refd. Hardy 
V, C. L. Ry., [1920] 3 K. B. 469; Weld- 
Blundell v. Stephens, [1920] A. C. 956 

214. Add. Annotations : — Consd. Paul v, G. B. Ry. 
(1920), 36 T. L. R. 344. Refd. Ellerman 
Lines v. Grayson, [1919] 2 K. B. 514 ; Sales 
V. Bristol Petroleum Co. v, G. W. Ry. (1920), 
00 L. .T.'K. B. 1289 ; Admiralty Comrs. v. 
S.S. Volute, [1922] 1 A. C. 129 ; Anglo- 
Newfoundland Development Co. v. Pacific 
Steam Navigation Co., [1924] A. C. 406. 
Mentd. The Manorbier Castle (1922), 129 

L. T. 31. 


194 i, Remotenena of damage ,] — 

Damages for personal injuries sidFerod 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows tliat the neigh- 
bour frequently rides on horseback, & 
where It is customary in the country to 
ride horses when bringing homo horses 
or cattle. — W hallet v. Vandergrand, 
[1919] 1 W. W. R. 87 ; 44 D. L. R. 
319.— CAN. 

194 li. .] — Where a heifer 

was thoroughbred & registered & its 
owner intended to breed it to a certain 
thoroughbred registered bull, the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing Sc the calf that was born a.s the 
result of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote Sc uncertain to ’bo con- 
sidered. — M oLkan V. Brett, [1919] 
3 W. W. R. 521 ; 49 D. L. R. 162.— 
CAN. 

194 iii. .] — Deft.’s tres- 
passing ** scrub ” bull sorvod pltf.’s 
young purebred heifer : — Held : pVtf. 
was entitled to damages for the do- 
creased value of the heifer caused by 
her growth being stimtod Sc shape being 
affected by being bred at an early age, 
but not to damages based on a con- 
sideration of tho effects on the minds 
of others of an erroneous theory that 
the heifer was liable to “ throw back ** 
to the first bull In future breeding. — 
OotTSiNS V. Greaves, [1920] 3 W. 'w. R. 
702 ; 54 D. L. R. 050.— CAN. 


194 iv. 


*,] — Deft, negli- 


gently allowed his mare to escape Sc 
trespass in another’s field where she 
kicked Sc injured a farm boy while 
she was being ejected ; — Held : the 
injury was not too remote. — Harrison 
V. Armbtbqnq (1917), 51 1. L. T. 38. — 
IR. 

IfiSlii, — .] — The owner of a 

bull at large contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer or 
cow which he oan reach. Sc 1^ covering 


the heifer of another owner on that 
owner’s property Sc against his will U 
a trespass for which tho owner of the 
bull is liable. — M cLean v. Brett, 
[1919] 3 W. W. R, 521 ; 49 D. L. R. 
162.— CAN. 

195 iv. .] — Deft.’p cattle 

trespassed on pltf.’s land wliich was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pJtf. proceeded on foot 
to drive a steer through a gateway & 
was oliarged by tho steer & injured. 
Deft, had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons : — Held : pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass ; the damages claimed were too 
remote. Sc the proximate cause of tho 
injury was pltf.’s action in approaching 
the animal on foot which he should 
not have done. — Hatton v. Morton, 
[1921] 2 W. W. R. 803.— CAN. 

197 ia. .] — A sheep 

owner cannot join the owners of 
tresx)assiug dogs as defts. in one action 
for damages for the loss of his sheep. — 
MoDer»iott V, Hudson (1920), 16 
Tas. L. R. 21.— AUS. 

197 iv. .1 — ^Whore 

damage ia done by animals belonging 
to several owners the fact that tho 
injured party cannot specify tho 
amount or damage done by tho animals 
of each owner does not disentitle him 
to substantial damages. — Pixlet v. 
Bedford, [1918] 2 W. W. R. 1055 ; 11 
Sask. L. R. 346 ; 42 D. L. R. 560.— 
CAN. 

197 V. -.] — Tho owners 

of different animals were hold liable as 
joint tortfeasors for destruction of 
grain. — ^Althou^e v, Besana, [1919] 
3 W. W. R. 725 ; 49 D. L. R. 158.— 
CAN. 


PA,RT HI. SECT. 2, SUB-SECT. 1.— C. 

200 la. .] — ^Where by deft.’s 

negligence his four-norse team ran 
away Sc pltf. ran out to stop thorn Sc 
received injuries : — Held : pltf. could 
not recover daniages as ho failed to 
show that any person was in danger 
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when he tried to stop tho horses. — 
McDonald v. Burr, [1919] 3 W. W. R. 
825.— CAN. 

206 X. Mechanical pre* 

cautions for control of horse .] — Tucker 
V. Hennessey, [1918] V. L. R. 66. — 

AUS. 


w i, .] — It Is negligence for 

a man moxmted on a. bicycle to drive 
loose horses at 6.15 a.m. along the 
streets of a populated district, urging 
ttiom round corners at a fast trot. — 
Barrett v. Hardie & Thompson, 
Ltd., [1924] N. Z. L. R. 2*28.— N.Z. 

y i. Restive horse — Negligence.] — 
Pltf. was drlvtug a motor car when ho 
was held up by tho traffic police. 
Deft.’s driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & backed 
into tho motor car, occasioning damage 
to It. The hoi*so had not previously 
been know’n to bo restive, & was usually 
quiet, & the driver was unable to say 
what had frightened tho horse. The 
driver was not in any way iieglipront 
In tho manner in wliich ho looked 
after tho horse : — Held : there was no 
evidence of uegltgonce on the parb of 
tho driver of the horse or of deft. — 
Sautori v. Reynolds, Ltd. (1927), 
29 W. A. L. R. 32.— AUS. 

215 iii. Liability of dog owner.] 

— Deft.’s dog, to Ids knowledge, had for 
long had a habit of running after & 
barking at horses Sc carriages travelling 
upon liighways ; — Held : deft, was 
liable in damages for injury caused by 
the running away of horses frightened 
by the dog so acting. — Bibdsall v. 
MERRi'rr (1917), 38 O. L. R. 687 ; 35 
D. L. R. 260.— CAN. 


215 iv. Scienter,] — Deft.’s 

log jumped from an automobile & ran 
\t pltf.’s horses & barked causing the 
tiorscB to jump sideways, the pole strap 
to break. Sc the team to run away, 
musing loss & bodily Injuries. The ot. 
!!ound that the dog had, to deft, a 
knowledge, the miscldovous propeiwlty 
5 / doing such acts, & deft, was held 
liable in damages.— S pat v. HoasoN, 
[1919] 3 W. W. R. 210.— CAN. 
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216. Add, AnnotationH : — ^Refd. Manton v, Brocklo- 
baiik, [1923] 2 K. B. 212 ; Phillips v* 
Britannia Hygienic Laundry Clo,, [1923] 
1 K. B. 539 ; Gayler & Pope v* Davies, 
[1924] 2 K. B. 75. 

218. Add, Annotations : — Consd* Manton v. 
Brocklebank, [1923] 2 K. B. 212; Buckle 
V, Holmes, [1926] 2 K. B. 126. Refd. 
Gayler & Pope v, Davies, [1924] 2 K. B. 76. 
220. Add, Annotation : — ^Hefd. Gayler Sc Pope v, 
Davies, [1924] 2 K. B. 75. 

222. Add, Annotation: — As to (1) Reid. Manton 
t;« Brocklebank, [1923] 2 K, B. 212. 

226. Add, Annotation : — As to (1) Refd. Manton 
V, Brocklebank, [1923] 2 K. B. 212. 

234. Add, Annotation : — Refd. Gayler & Pope v, 
Davies. [1924] 2 K. B. 75. 

235. Add, Annotation: — As to (1) Refd. Manton 
t?. Brocklebank, [1923] 2 K. B. 212. 

238. Add, Annotation : — Refd. Manton v, Brockle- 
bank, [1923] 1 K. B. 408. 

239. Add, Annotations : — Ck>nsd. Manton v, 
Brocklebank, [1923] 2 K. B. 212; Hines 
V, Tousley (1926), 05 L. J. K. B. 773. Refd. 
Mansel v, Webb (1918), 88 L. J. K. B. 323 ; 
Musgrove v, Pandelis, [1019] 2 K. B. 43 ; 
A.-G. V. Cory, Kennard v, Cory, [1921] 1 
A. O. 621 ; Bainham Chemical Works v. 
Belvedere hHsh Guano Co., [1921] 2 A. C. 
465 ; Hoare v. McAlpine, [1923] 1 Ch. 167 ; 
Cockburn v. Smith, [1924] 2 K. B. 119; 
Edwai'ds v, Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler & Pope v, Davies, 
[1924] 2 K. B. 76 ; Booth v. Oliomas (1926), 
42 T. L. R. 114; Noble v, Harrison, [1926] 2 
K B. 332; Smith v. G. W. By. (1926), 
136 L. T, 112 ; Glanville v. Sutton (1027), 44 
T. L. B. 98. Mentd. De Silva v, Korossa 


(Ceylon) Rubber Co. (1919), 88 L* J. P» C» 
64 ; Quebec By. Light, Heat & Power 
Co. V, Vandry, [1920] A. 0. 662 ; Boynton 
V, Ancholme Drainage & Navigation Oomrs., 
[1921] 2 K. B. 213; Jefferson v. Derby- 
shire Farmers, [1921] 2 K. B. 281 ; Post- 
master-General V, liveroocl Oorpn. (1922), 
92 L. J. K. B. 382 ; Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K* B. 639 ; 
Performing Bight Soc. v, Ciryl Theatrical 
Syndicate, [19241J. K* B. 1 ; Diord U. D. O. 
V, Beal, [1926] IK. B. 671 ; G. W. By. v. S.S. 
Mostyn, The M6styn, [1928] A. C. 67; St. 
Anne's Well Brewei 7 Co. v, Boberts (1928), 
92 J. P. 180. 

243. Add, Annotations : — ^Refd. Manton t;. Brockle- 
bank, [1923] 2 K. B. 212 ; Buckle v. Holmes 
(1926), 96 L. J. K. B. 168. 

246a. Bull attacking cow — Bull in auction yard.] 
— In an ^tion for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured ; — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft, 
to set up absence of scienter, — Hinckes v, 
Harris (1921), 65 Sol. Jo. 781. 

258a. Mare attacking horse — Strange mare turned 
into field with horse.] — Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 


225 ill. .J — motor 

of>r collided with a dark browB heifer 
bi^loiifiriii^ to deft, which had strayed 
from deft. *8 uufenced land & came 
suddenly out on to the hijrhway from 
the land of an adjoiningr owner ; the 
car was overturned & pltf. sustained 
injury. There was no ncgUgenoe in the 
drlviug or management of the oar : — 
Held : deft, was not liable to pltf. — 

r. WiOHTMAN, [1926] N. 92. — IR. 

226 i. Sheep — Defective fence — 

Natural propensity.] — A motor cyclist 
was injured by a collision in daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
negligent in knowingly failing to keep 
his fences in sucli repair as would 
prevent his sheep from straying on to 
the road. Sc, in any event, in allowing 
his sheep to graze upon the road : — 
Held : the accident was not the natural 
Sc probable result of the negrllgence 
alleged. — F razer v, Pate, [1923] S. O. 
748 ; 60 So. L. R. 470.— SCOT. 

sk. Animals running ** at large ” — 
Dop — Biting pedestrion.'h-The owner 
is Uabie in damages only if he knew 
that the dog was viciously disposed. — 
Bowen v. Liohtfoot, [1920J 2 W. W. 
R. 153 : 32 D. L. R. 305 ; 30 Man. 
L. R. 387.— CAN. 

— Horses — Collision with 
motor car .] — The owner is primd fade 
liable only for such damages as a horse 
is likely to commit if allowed to stray. 
7he doctrine of scienter applies, & the 
oase is in the same class as that of a 
horse biting or kicking a person on the 
highway. — O badchuk v. Russniar 
( 1922), 63 D. L. R. 323 : 15 Sask. L. R. 
286 ; (19223 X W. W. R. 829.— CAN. 

PART III. SECT. 2, 8UB-8fiOT. 1.— D. 

sm. Person in unfeneed garden^ 


Cow escaping from railway yard,] — The 
animal knocked down Sc injured pltf., 
but was not vicious, but nervous & 
excitable : — Held : pltf. *8 aotion to 
recover damages for her injuries failed. 
— Street v. Craig (1920), 48 O. L. R. 
324 ; 56 D. L. R. 105.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

sn. Husky.] — ^An animal which Is the 
result of a cross between a dog Sc a 
wolf must be oonsidered as essentially 
a wild animal, & a person in charge 
thereof will be responsible for injury 
done by it to a human being. — T emple 
V. Elvert (Sask.), [1926] 3 W. W. R. 
652.— CAN, 

sp. iSicer.] — The rule that an owner 
of an animal of an ordinarily quiet 
nature is liable for the vicious acts 
thereof only if he know that the animal 
was accustomed or likely to commit 
such acts, applies to an aotion for 
damages for personal Injuries caused 
by an attack by a steer. — Rosenthal 
17 . Hess (Sask.), [1927] ID L. R. 493 ; 
(10271 1 W. W. R. 16.— CAN.. 

PART Ul. SECT. 2, SUB-SECT. 2.— 

B. (a). 

245 i. Vicious animals in general — 
Duty to keep under controls — If an 
owner of a dangerous animal knows it 
to be dangerous & neglects to keep it 
safe, he is liable in daiasges for injuries 
or death caused by it.— T arasoff e. 
ZiELiNSKT, (19211 2 W. W. R. 136 ; 
14 Sask. L. ll 226 ; 59 D. l», R. 177.— 
CAN. 

246 ia. In an notion 

for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to bent lar^ on the farm where 
deceased Uved, a defenoe of contribu- 
tory negUgenoe cannot be supported 
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by the fact that decreased, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm, in the course of which she was 
killed. — Tarasoff v. ZIelinsey, [1921] 
2 W. W. R. J35 ; 14 Sask. L. R. 226 ; 
59 D. L. R. 177.— CAN. 

246 ill. . ] — ^Whlle deft. *8 servants 

were unloading cattle at a railway 
station a bullock ** got wild on 
the platform, rushed upon adjoining 
ground, was driven back, escaped 
tlirougb a gate, ran through the 
streets of the city, & injured pltf. 
Held: .the bullock on emerging from 
the railway wagon had displayed its 
wild condition to doft.*H servants 
in such a way as to deprive thorn of the 
benefit of the dootrine of the primd 
facie harmlessnoss of domestic animals 
as frequenters of the highway. Sc the 
duty of obntrolling it as though It 
belonged to the class of animals 
ferce natures had fallen on deft. St 
his servants. — Howard v. Bergin, 
O'Connor Sc Co., (19261 2 I. R. 110, 
118.— IR 

250 i. Failure to keep seme off 

premises,}— It a party harbours a dog, 
or allows it to remain about his pre- 
mises, with a knowledge of its vloious 
character, he Is liable for injurfes caused 
by it, though he is not the owner.— 
Wood v, Vaughan (1889), 28 K. B. R. 
472.— CAN. 

ol. — — ^It-Js negl^nee on the 
part of the owner of a stallion, whose 
disposition towards mares is known 
to him to be dangerous, not to taim 
reasonable care to prevent the stallion 
from being in an enclosure In wbjloh. as 
he is aware, mares belonging to other 
persons are or may be niumng, ft he 
will be liable in damages if inju^ 
ensues.— M atbbson v, Stuoket, [1921] 
V. h, B. eS7.--AI». 
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jlotifying The mare kicked the horse, 

which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in ^ort or quarrel was common knowledge ; 
— Held: (1) the mare was not within the 
class of dangerous animals" which the owner 
must keep a^ his peril according to the rule 
in Fletcher v. Rylanda {see No. 195) ; (2) 
de^. was entitled to assume that the mare, 
being mansuetas natures, was an innocent 
animal, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf . ^ to give notice of his 
intention to place the mare in the held, or 
to have a person on the watch or in charge 
of her, on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — M anton v, Brocbxbbank, [1923] 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 L. T. 
135 ; 39 T. L. E. 344 ; 67 Sol. Jo. 466, O. A. 

AnnotaiiofiB : — Aa to (2) Apld. Buckle e. Holmes, [102Gi 2 
K. B. 125. Beid. Gayler & Pope v. Davies fl9241 2 K.. B. 
16 ; GlanvUle v, Sutton (1927), 44 T. L. R. 98. 

260. Add, Citations .-—a Bxch. 697 ; 17 L. T. O. S. 
168 ; 166 E. E. 724. 

Add. Annotation : — Hefd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. Annotations : — As to (\) Refd. Hardy v, 

C. L.Ey.,[1920]3K.B.459. (2) Consd. 

Coleshill V, Manchester Oorpn., [1928] 1 K. B. 
776. Refd. Fairman v. Perpetual Investment 
Bldg. Hoc., [1923] A. C. 74 ; Manton v. 
Brocklebank, [1923] 1 K. B. 406. Generally, 
Mentd. Oldham v, Sheffield Corpn. (1927), 130 
L. T. 681. 

264. Add, Annotations : — As to (1) Refd. National 
Provincial & Union Bank of England v, 
Charnley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v, James, [1921] 2 K. B. 674; Letang 
V. Ottawa Electric Ey., [1926] A. 0. 726, 

267. Add, Annotation : — Mentd. Manton v. Brock- 
lebank. [1923] 2 K. B. 212. 

270a. Mare kicking horse.] — Manton v . 

Brocklebank, No. 258a, ante, 

274. Add. Annofaiions : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1926), 95 L. J. E. B. 158. Consd. 
Hines v, TousJey (1926), 96 B. J. K. B. 773. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, Se against whose character 
nothing was known : — Held : not liable to 
indemnify an emidoyer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v, 
Tousley (1926), 95 L. J. K. B. 773 135 

L. T. 296 ; 70 Sol. Jo. 732 ; 19 B. W. 0. O. 
216, 0. A. 

275* Add, Annotations : — Consd. Manton v, Brock- 


lebank, [1923] 2 E. B. 212 ; Buckle v. Holmes, 
[1926] 2 E. B. 126. Refd. Cayler & Pope v. 
Davies, [1924] 2 E. B. 75. 

277. Add. Annotation : — Refd. Manton v, Brockle- 
bank, [1923] 2 E. B. 212. 

801a. Dog biting cattle — Furious disposition — 
Previous biting of cattle.] — Held: no evi- 
dence of adenter. — Thomas v. IAoroan (1835), 
2 Or. M. & E. 490 ; 1 Gale, 172 ; 6 Tyr. 
1085 ; 5L. J. Ex. 64; 150 E. E. 214. 

AnnotaHons — ^Befd. Owen v, Knight (1837), 6 Scott, 307 
May V, Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of horses. 

— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human bethg. — Qlanville v. 
Sutton & Co., Ltd., [1928] : E. B. 671 ; 97 
L. J. E. B. 166; 138 L*^. 336; 44 T. L. E. 
981, D. C. 

306. Add. Annotation : — Refd. Wakefield v. Board 
(1928). 45 E. P. C. 261. 

325. Add. Annotation : — As to (2) Apld. Steam v, 
Prentice, [1919] 1 E. B. 394. 

325a. Rats — Damage to crops.] — Defts. carried 
on the business of bone mamire manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pltf.’s land, & ate his corn, causing substantial 
loss, in respect of which pltf. claimed damages 
from defts. It was not proved tliat the bones 
kept by defts. were excessive or unusu^ in 
quantity : — Held : no cause of action had 
been established against defts. — Stearn v. 
Prentice Brothers, Ltd., [1919] 1 E. B. 
394 ; 88 L. J. E. B. 422 ; 120 L. T. 445 ; 35 
T. L. E. 207 ; 63 Sol. Jq. 229 ; 17 L. G, E. 
142, D. C. 

328a. .] — E. V. Fatrbank (1850), 15 

L, T. O. S, 259 ; sub nom. R. v. Hull .Lf., 
14 J. P. Jo. 384. 

832. Add. Annotaiion : — Refd. A.-G. v. Hodgson. 
[1922] 2 Ch. 429. 

332a. Proof that infraction of bye- 

law caused nuisance not necessary.] — Tong 
Street Local Board v. Seejd (1874), 39 
J. P. 278. 

—See, also, No. 331, 

ante. 

333a. Metropolis Management Act, 

1862 (c. 102), s. 78^Proof of actual nuisance 
necessary*] -C helsea Vestry v . Eing 
(1864), 17 C. B. N. S. 625 ; 5 New Rep. 85 ; 
34 L. J. M. C. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jut. N. S: 1150 ; 13 W. R. 157 ; 144 E. R. 
250. 

888. Add, Annotationa : — Refd. Ssick v, Jones, 
[1925] Ch. 235. Mentd. Edwards v, Bir- 
mingham Navigations, [1924] 1 E. B. 841. 


PART 111. SECT. 2, SUB^SfiCT. 8. 

p 1, jpo order dog to be 

kepi under oontrol — Person in charge of 
dog ,} — Walker v. Brakder, [19S0J 
§.^0. (J.) 20; 67 So. L, R. C61,— ■ 
SOOT. 


PART III. SECT. 2, SUB-SECT. 4. 

887 i. Horses — Noise from stables.t— 
Though a livery stable is oonstruoted 
with all modero improvements for 
drainam & ventilation, if offensive 
odour therefrom, & the noise made by 
the horaet*, are a source of annoyance 
& Inoonvenlence to the neighbouring 


residents, the proprietor la Uablo in 
damages for the injury caused thereby. 
— Drysdale V, Duoas (1896), 26 

S. C. R. 20.--CAN. 

840 i. SmeU from stables .] — 

Drvsdalb V, Duoas, No. 337 1, ante . — 

CAN. 
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Part IV. — Agistment. 


342. Add. Annotation : — Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 

342a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semble : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 
Ch. 90 ; 89 L. J. Ch. 601 ; 124 L. T. 288 ; 
65 Sol. Jo. 44. 

343. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

844. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 


846. Add. Annotation : — ^Refd. Weld-Blundell v, 
Stephens, [1920] A. G. 956. 

346a. Animal stolen — Duty of agister.] — An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by provirig 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that rmch 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 
liable for their loss. — Goldman v. Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 35 T. L. li. 146 ; 63 Sol. Jo. 
166, G. A. 

347. Add. Annotation : — Consd. Wliite v. Smith 
(1927), 96 L. J. K. B. 397. 


Part V.— Hiring. 

371. Add. Annotation : — Retd. Edwards v. Porter Elisha, [1918] 1 K. B. 228. 

(1924), 41 T. L. B. 57. ggO, Add. Annotation : — Mentd. Albemarle Supply 

377. Add. Annotation : — As to (4) Refd. Kemp v. Co. v. Hind (1927), 43 T. L. R. 783. 


PART IV. 

b i. Construction,] — By a con- 
tract for agristment pltf. airreed to make 
availabio certain properties for the 
a{?i8tmeat of deft. *8 sheep. The terms 
of pajrment were lid. per head per 
week, £500 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when the sheep were removed : 
— HeW .* the payment contemplated 
by the contract was I Id. per head per 
week, accordiuf? to the number of 
sheep on the properties from time to 
time : the contract was one for making: 
available the area of land agreed on 
for the sheep, & included the taking 
care of the sheep agisted at the above 
remuneration while they were in pltf's. 
custody. — Spring v. Young, 11023] 
S. A. S. il. 116.— AUS. 

344 xil. Ij 088 of animals .] — 

Pltf. was the owner of a mare which he 
delivered to deft, for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered Sc covered with 
blackboys. After the mare liad re- 
nmlned In the paddock for some time, 
pltf. requested the delivery of the 
mare In two months* time. Deft, 
made endeavours to find the mare, 
but only saw it on one occasion, & 
thereafter made many attempts to 
locate the mare, but vdthout success : 
— Held: deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of nogligonoe. — Robinson 
V. Waters (1020), 22 W. A. L. R. 66.— 
AUS. 

844 xfll. — Failure to detect 

loss within reasonable time.] — A large 
number of sheep were lost. Sc there was 
evidence rendering It probable that 


these had been driven off the nm : — 
Held : an a^ter of sheep must show 
that ho took reasonable care to see 
the sheep were on the agrlstment area, 
&; failure to detect this loss vithin a 
reasonable time was clear evidence of 
negligence. — Spiwnq v. Young, 11923] 
S. A. S. R. 116.— AUS. 

344 xiv. .] — ^An agister Is 

bound to take reasonable care of the 
animal entrusted to him, & when the 
owner comes for It, if be cannot produce 
it ho must show that be took ail 
reasons bio precautions against Its 
disappearance. — Comstock Ash- 

croft Estates, Ltd., [1917] 1 W. W. R. 
1412 ; 23 B. C. R. 4761 —CAN. 

344 XV, Onus of negativing 

negligence.] — In C€U?e of lose of aniiuals 
while In the care of an agister, the 
onus is on him to show drcunistanccs 
negativing negligence on his part. — 
McCauley v. Huber, [1920] 3 W; W. R. 
123 ; 54 D. L. R. 150.— CAN. 

844 xvi, Agister not insurer — 

What amounts to negligence.] — Potts v. 
Smail (Alta.), [1927] 3 W. W. R. 619.— 

CAN. 

sq. Failure to provide food d? 

water.] — -Where horses have been de- 
livered into the custody of an owner of 
asture lands to be kept & pastured 
y him In return for a money payment, 
it is his duty to see that the horses are 
provided with sufOcleut food & water, 
sc if he neglects these duties St a loss 
through death or a loss through de- 
reclation is thereby incurred he is 
able in damages. — ^Mbtx v. Marshall 
(1922), 70 D. L. R, 14 ; [1922] 3 W. W. R. 
660.— CAN. 


866 iii. .] — An agister has no 

lien. In the absence of special agree- 
ment, upon the animals he agists. — 
Re Jorgenson, [1923] 2 W. W. 11. 600. 
—CAN. 

356 Iv. Or statute.] — An agister 

has a lion on the pastim^d animals under 
Possessory Liens Act, 1922 

(o. 104), but not under Li%cry Stable- 
Keepers Act, R.S.A., 1922 (o. 107). — 
Sparling v. Ward, [1925] 2 D. L. R. 
922 ; [1925] 2 W. W. R. 181.— CAN, 

862 i. f'or malicious injury .] — 

Appet. had cattle on his land under 
grazing contracts with the owners. 
These cattle were maliciously driven 
off the lands & injured : — Held : appot. 
as bailee in po.^sossion could claim oom- 
ensation for the cattle entrusted to 
is care. — Worthington v. Tipperary 
County Council, [1920] 2 I. R. 233 ; 
64 1. L. R. 77.— IR. 

PART V. 

869 .] — If a 

hired horse is in a sound condition 
when taken out, Sc it is brought back 
injured, the onus of proof in a claim tor 
damagf^ for negligence is on deft. The 
hirer Is bound to treat the horse with 
the degree of care Rhicb a person of 
ordinary dlsoretlon would use towards 
his own, but if the horse Is so treated 
Sc nevertheless receivoe an injury the 
hirer Is not liable in damages for such 
injury. — Rkinseth v. Campbell (1920), 
52 D. L. R. 367.— can. 

869 xvl. — .] — 

Where a person hires an animal Sc It 
dies while in his custody, the onus is 
upon him to establish that be took 
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Part VI. — Sale and Exchange of Animals 


884. Add, Annoiaiion : — ^Refd* Lake v, Simmons 
(1926), 95 L. J. K. B. 686. 

890a. Resale of horse at loss — Form of 

action.] — A vendor gave a warranty of sound 
workable condition on the sale of a horse. 
The warranty was fulfilled, but the purchaser 
‘wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as ** in dispute,** & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the eviction 
& the contract price: — Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (8) the conditions of 
the auction sale were not a test of the value 
of the horse,, the auction being of a horse 
“ in dispute,** & without warranty, & quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 


than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction. — ^Macklin v, Newbury 
Sanitary Laundry (1919), 63 Sol. Jo. 337, 
D. 0. 

390b. Rescission by vendor — Vendor liable 

for keep during period animal kept by pur- 
chaser.] — King v. Price (1816), 2 Chit. 416. 

391. Add. Annotation : — Consd. Re A Debtor, 
[1927] 2 Oh. 367. 

401. Add. AnnotcUion : — Refd. Phillips v. 
Britannia Hygienic Laundr^ Co., [1923] 1 
K, B. 639. . 

409. Add, Annotation : — Refd.^manchester Liners 
V. Bea, [1922] 2 A. C. 74. 

410. Add. AnnoUUiona : — Refd* Manchester Liners 
V. Rea, [1922] 2 A. C, 74 ; Baldry v, Marshall, 
[1925] 1 K. B. 260. 


care of it. That care is the care wliJch 
a prudent man would take of his own 
animal under the circumstances, — 
MuniiAY V. Collins, [1920J 2 W. W. R. 
845 ; 53 D. L. R. 120.— CAN. 
xvil. 

hired a horse from pltf. to drive from 
Tp to Ij. & return. At a distance of 
between six & ci^ht miles from S., the 
horse fell lame In the right hind leg. 
Deft, drove it to S., put it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg ro-shod. 
Deft, hired another horse & continued 
his Journey to L., a distance of over 
eight miles. He returned next day, 
took tho horse out, & finding that it 
was not then lame, started with It on 
tho return Jouniey. After tru veiling 
about throe miles, tho horse again fell 
lame & kept getting a little lamer all 
the y/ay to T. The journey from a. 
to T., a distance of twenty -two miles, 
took seven & one-half hours. There 
was no evidence as to what caused the 
horse's lameness. There was no evi- 
dence that there was, between the 
place where the horse foil lame &. T. 
any suitable place In which the horse 
could have been placed & cared for, or 
whore deft, could have hired another 
horse to continue the roturu journey : 
— Held : as the lameness when it 
first developed on the return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse winch may nevertheless walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft, 
could not be held guilty of negligence 
until he had travelled a eufilclont 
distance to satisfy himself that the 
lameness was Increasing so as to make 
it dangerous to the welfare of the horse 
to continue the Journey. — G agnon v. 
Langis (1920), 48 N. B. R. 70.— CAN. 

874 il. Bill of sale granted by 

bailee — Righla of grantee.] — A., tho 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to lease his 
farm & cows to (i. for a term of years, 
& it was agreed that Q. should have 
the right to purchase the farm &> stock 
at any time during the term. G. was 
^ven possession of the stock & farm. 
G. gave to applt. a bill of sale over the 
oo^vs. A. recovered possession of his 
farm & cows from G,, & shortly there- 
after applt. seized & sold tho cows 
under his bill of sale. Thirty -four cows 
were seized & sold, only nine of which 
were of the original herd, the balance 
having been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for tho seizure 
//eZd : it had not been shown that the 


cattle substituted by G. for those 
originally bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally bailed. — Norfolk Co- 
operative Dairy Co., Ltd. v. Allen, 
11924] N. Z. L. R. 136.— N.Z. 

374 iii. Loss by bailee — Negli” 

gence.] — In an action for tho value of 
a horse which was lost after it had been 
hired to deft, under an agreement 
whereby tho latter undertook to take 

good care In eVery way thereof, It 
appeared that the horse, wlilch was 
unbroken, was received by deft. & put 
into a pasture belonging to a neighbour 
of deft., & deft, went to see it every 
other day. Tho pasture was sur- 
rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
April. Tho fence was down In one 
place, & tho evidence showed a custom 
among tho warmers in the neighbour- 
hood to allow horses not in use to run 
at large during the winter. WliUe 
deft, was given tho right to work tho 
horse. It was shown that it was not 
customary In that locality to break 
horses until the spring : — Held : deft, 
hod taken sufficiently good care of the 
horse & was not liable for its loss. — 
Zimmerman v, Archer (1922), 63 
D. L. R. 399 ; [1922] 2 W. W. R. 624. 
—CAN. 

380 i. Contract — Covering mare — 
Damages for breach,] — Breach of a 
contract to breed mares to a stallion 
Is not a ground for damages. In tho 
absence of evidence upon which such 
damages may be estimated with reason- 
able certainty. — ^S inclair v Walker, 
[1917] 2 W. W. R. 321.— CAN. 

PART VI. SECT. 1. 

t i, Action by pur- 

chaser for damages — What damages 
recoverable.] — Perry v. Kidd (1909), 
12 W. L. R. 9.— CAN. 

t ii. Sale of bull — Bull sterile.] — 

At an auction sale advertised ** os 
pedigree stock sale ” reap, purchasea 
from applt, a bull described In the sale 
catalogue under the heading *" .Jersey 
Bulls ** as Lot 78, Bull Harbour 
Light,*' The conditions of sale ex- 
pressly negatived the existence of any 
warranties on the vendor’s part. At 
tho time of the sale the bull had not 
been used, but subsequently was found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination. In an 
action by rosp., claiming damages : — 
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Held : as the capacity for procreation 
was DOt, by Implication, a port of the 
desenption, & as the bull complied in 
all other respect*) with the description, 
resp. was without remedy. — Dell v, 
Odiltt, [1924] N. Z. L. R. 1270.— 
N.Z. 

t iii, Sale of horse as gelding — 

Horse in ^fact a ** rigot " — Whctker 
failure of implied condition on sale of 
goods by description.] — Twaites v, 
Morrison (Alta.), 11918] 3 W. W. R. 
349 ; 43 D. L. U. 73.— CAN. 

t iv, Default by purchaser — 

Resale by vendor.] — Held : (1) money 
paid, not as a deposit, but on accoimt 
of the piu'chase-prlce, must be returned 
to tho pm’chascr ; (2) having elected 
to treat the contract as at on end, 
instead of suing for damages for breach, 
tho vendor was not entitled to recover 
anything for the cai’e of the animals 
from the time fixed by tho contract 
for delivery until he resold. — Baldwin 
v. BriaxNGER, [1920] 1 W. W. R. 216 ; 
56 D. L. R. 540 ; 13 Alta. L. R. 27.— 
CAN. 

zi. .] — Held: oral evidence 

that It was part of the agreement for 
sale of a stallion that the pedigree 
papers should bo delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of tho written 
agreement, was not adudssible. — 
Kaster V. Cowan, [1925] 2 D. L. R. 
742 ; [19251 2 W. W. R. 186; 21 
Alta. L. R. 366 ; revsgr., [1923] 4 
D. L. R. 491 ; [1923] 3 W. W. K, 610. 
—CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

396 Vi. .] — ^An auctioneer 

in selling a horse said : ** Here is a 
horse about nine years old ” in presence 
of the vendor who did not contradict 
it. A note given for the balance of 
tho price had indorsed thereon : 
** Given for ono bay mare nine years 
old.** Tho purchaser believed the 
horse was of that age : — HM : the 
statement amounted to a warranty. Sc 
the vendor was bound thereby. — ^A llbn 
V. Smith, [1920] 3 W. W. R. 045.— 
CAN. 

410 iv. .]— Pltf. pur- 

chased A horse from deft, which deft, 
warranted to be suitable for the general 
purposes of a farmer Sc sound In every 
respect. The trial Juoge found tnat 
there was a defect In the horse which 
could not bo discovered by an ordiuary 
examination at the time of the sale Sc 
that the horse was not suitable for tho 
purpose for which It was required : 
--^lield : the findings of the trial 



Part VII. — Carriage of Animals. 


B17m Add» Annoiaiions: — Consd, GfouJd v. 8, E» & 
a By., [1920] 2 K. B. 186. Retd. L. <fc 
N. W. By. V. Hudson, [1920] A. C. S24. 

618. Add Annotation : — As to (2) Retd. L. A N. W. 
By. V. Hudson, [1920] A. C. 324. 

622. Add. Annoiaiions : — ^Refd. (Jould v. S. E. & 0. 
By., [1920] 2 K. B. 180 ; L. «fe. N. W. By. v. 
Hudson, [1920J A. 0. 324. 

528. Add. Annotations : — Meotd. Denholm v. Ship 
ping Controller (1920), 124 L. T. 378; Brad 
ley V. Federal Steam Navigation Co. (1927), 
137 L. T. 206. 


526. Add. Annoiaiions : — Retd. Hemmings v. Stoke 
Pages Oolf Club, [1920] I K. B. 720. Mentd. 
Phillips V. Britannia Hygienic Laundry Co. 
(1923), 93 L. J. K. B. 6. 

630. For ‘^Expenses reasonably — Incurred in dls- 
Intectlng/* etc., read “Expenses reasonably 
incurred — In disinfecting,*’ etc. 

681. Add. Annoiaiions : — Refd. Ooldman v. HUl, 
[1919] 1 K. B. 443 ; Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] I 
K. B. 31 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 5(56. 


itidffe must be accepted. — ^M aktell v. 
r^lNOLK (1920), 63 N. S. R. 602.— 

CAN. 

sr. Sale of male animal — Under 
Livestock Purchase Sale Act, K.S.S., 
1920 (c. 125) — IVo implied iearraTdy 
that animal capable of reproducinu type 
db coUmr .) — R. (Minister of Aani- 

OULTCRB FOR SASKATCHEWAN) V. 

Bourke, [1925] 3 D. L. R. 537 ; [1925] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 

GAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

420 ii. .} — Eisk.vhauer v. 

Mackay (N. S) (1911), 9 E. L. R. 304. 

—CAN. 

PART VI. SECT. 2, SUB-SECT. 8.— A. 

438 i. Sound — Meaning of term — 
Seeds of disease at date of sale. ) — ^At an 
saction sale the auctioneer said 
** WouJd you let this good sound mare 
go for that money ? ’* The mare was 
diseased at the time. No fraud was 
proved : — Held : one who was Induced 
by tlie statement to bid for & purchase 
the mare was entitled to ret»clsBion on 
the groimd of misrepresentation. — 
Anpebuon e. Kennedy, [1920] 1 
W. W. R. 25 ; 50 U. L. R. 105 ; 13 
Bask. L. R. 38.— CAN. 

459 i. Warranty relating to future — 
Dairy cattle warranted ** to calve at 
proper time db correct in teats on/j/,**}— 
A dairy cow, due to calve within a 
fortnight, was bought at a cattle 
market under, the following warranty : 
“ Dairy cattle are warranted to caJve 
at their proper time & correct in 
their teats only.” The cow calved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
supply was defective : — IJeM : ( 1 ) the 
warranty applied to the period of 
calving. & guaranteed, against the 
ordinary risks of that period, that the 
oow*s teats would then be capable of 
peilorming their function of giving 
miifc; ; (2) AS the disease from which 


the cow suffered had not been proved 
to be due either to negligence on 
pursuer’s part or to external accident, 
the guarantee applied. — K yle v, Sim, 
[1926] S, C. 425.— SCOT, 

PART VI. SECT. 3, SUB-SECT. 4.— A. 

8t. Rescission — Affirmance of com* 
tract after notice of misrepresentation. 1 — 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found was an innocent misrepre* 
sentatlon as to her being In foal to a 
celebrated stallion, because after dis* 
covery that the mare was not In foal 
he repeatedly attempted to got her In 
foal by breeding her ti> another 
stallion, this being held to amoimt to 
an affirmance of the contract. — 
Montioello State Bank v. GtrEST, 
[1920] 3 W. W. R. 14.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— B. 

g i, .] — In an action on 

promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
it up ih diminution of the price, or in 
an action for damages. — Edwards v. 
Pearson (Alta.), [1919] 3 W. W. R. 
605.— CAN. 

•V. Cheque given for price — Whether 
breach of warranty a defence .] — Mtklb- 
BUST V. Galey (Sask.) (1919), 46 
D. L. R. 699— CAN. 

PART VI. SECT. 2, SUB-SECT. 4,-0. 

484 ii. Effect of--On other 

remedies of purchaser.] — A condition 
for return of a horse in as good eon* 
dltion as when sold Sl the substitution 
of another horse of equal value prevents 
the purchaser from resorting to any 
other form of remedy, unless he can 
show that he returned the horse in 
good condition Sc the vendor failed to 
substitute as agreed. — Edwards v. 
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Pearson (Alta.), [1919] 3 W. W. Ii. 
505.— CAN. 

485 ii. Purchaser not liable for 

cost of keep after repudiation of con* 
tract.] — Long v, Byeks (Bask.), [1927] 
4 D. L. li. 223.— CAN. 


PART VI. SECT. 2, SUB-SECT. 4.— D, 
486 ix. — .] — The measure of 
damage in an action for breach of 
warranty of a buJJ is the difference 
between the value at the time of 
delivery to the buyer & the value It 
would nave had if it had answered to 
the warranty. — Ward v. Rosser 
(1920), 64 D. L. R. 631.— CAN. 


PART VI. SECT. 2, SUB-SECT. 4.— E. 

sw. Proof of breach at time of sale 
necessary — Sufficiency of evidence. ] — 
Westwood v. McMillan (Sask.), 
[1920] 2 W. W. R. 857 ; 63 D. L. R. 
h7.— CAN. 

sx. — .] — Aheir V. Caplette 

[19261 3 D. L. R. 346 ; [19261 2 

W. W. K. 346 ; 20 Sask. L. R. 649.— 

CAN. 

•y. .1 — Long v. Byers (Sask.), 

[1927] 4 D. L. Li. 223.— CAN. 


PART VII. SECT. 1, SUB-SECT. 1.— A. 

528 i. — Animala poisoned — So 
affirmative evidence.] — Fitf. shipped 
horses by defts,’ railway. On arrival 
at destination, some of the horses had 
died & others were sick Sc died soon 
after. It was subsequently estab- 
lished that they died of arsenic poison. 
An action against deft, railway oo« 
for negligence was disminsed, as there 
was DO evidence connecting the cause 
of Injury with any alleged negligence. 
The cause of the damage was purely 
a matter of speculation, & oertau 
proyislona of the contract were a com- 
plete answer to pltf.*e claim that the 
damages aPose from defts.* pegligODoe. 
-Burner v. Canadian Pacific Ry. 
Co. (19D3^ 66 D. L. A, 81 ; [ 1922 ] 


2 W. 


858.— CAN, 



VoL lLr~AirfiiHM«. CteM tSW^SH. 


Amwte^ }—Af to ») Refd. O. N. By. 642. Add. AnruOaHon Ji* <o (1) Held. G. N. By. 
i*- J'.?* TPMwport & ItepoMtory, [1022] v. L. B. P. Transport & Dopoaitory, [1922] 

2 K. B. 742. 


Part VIII.- 

668aa : Birds lawfully taken else- 

where.l^Applt. was chafed under Wild 
Birds Protection Act, 1880 (c. 85), s. 3, as 
extended under s* 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the libation of Offenders Act, 1907 <c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, <&, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


Wild Birds. 

They were found in applt.’s posseF ion in a 
wild &, terrified state on Jan. If 1919 : — 
Held : the mag^trate was justified la taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrivQ at the conclusion that the birds were 
recently taken. — Harris v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B. 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 35 T. L. R. 486 ; 17 
L. G. B. 421 ; 20 Cox, 0. C. 468, D. 0. 

564. Add, Annotation : — Apld. Harris v, Lucas, 
[1919] 2 K. B. 291. 


Part X. Cruelty to and Killing, Maiming, and Wounding 

Anima s. 


Noth. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were 
decided. 

588. Add. Annotation : — Mentd. Gould v, Hough- 
ton, [1921] 1 K. B. 609. 

572a. Shooting trespassing dog—No attempt to 
drive dog away before shooting.] — ^A farm 
labourer shot at a dog which was trespassing 


on his master’s land, A; wounded it. The 
dog was not doing damage A; deft, made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary : — Held : he was guilty of “ cruelly 
ill-treating ” the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1. — Barnard v. 
Evans, [1925] 2 K. B. 794 ; 94 L. J. K. B. 
932; 133 L. T. 829; 89 J. P. 166; 41 

T. L. R. 682 ; 28 Oox, 0. 0. 69, D. 0. 

574. Add. Annotation : — Distd. Barnard v. Evans, 
[1926] 2 K. B. 794. 


PART VII. SECT. 1, SUB-SECT. 2. 

682 1. Declaraiion of valve — Re 
miisUes of.) — Fox v. London. Midlanx 
& Scottish Ry. Co., No. 641 1, post.— 

IR. 

641 i. Carrier exempted from liabUttt 
** in any case ** above declared value.)— 
A rMlway eo. made oonditlona llmltlnj 
their liability for loss of or damage tc 
any litre stock delivered to them foi 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
WM declared in writing at the time oi 
delivery, A a percentage of li per cent, 
paid on tho value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the oo. for transit by the 
Bender’s groom, who informed the 
booking clerk that he had got a very 
valuable ’chaser, worth about £1,000, 
a figure arrived at by the groom him- 
Belf from casual gossip. The clerk gave 
the groom the oo.’s form of ** consign • 
meut note A waybill ** for live stock, A 
groom filled it in for carriage at the 
owlnw rate, A signed it, with foil 
Knowledge of its contents. The horse 


having been injured In transit 
Held: (1) the above conditions were 
not unreasonable ; (2) the contract of 
carriage, which was signed by the 
groom under a direction by his em- 
ployer that the horse was to be carried 
at the ordinary rate, exempted the 
CO. from liability for any greater 
amount than £50 ; (3) in order to 
make the oo. liable for the full value 
of tho horse, the deolaration of value 
must have been made with the In- 
tention of paying the higher rate, A 
the statement of value made by the 
groom to the booking clerk was in- 
sufficient. — Fox V. Londoi^ Midland 
A SoomsH Ry. Co., [1926J I. R. 106.—- 
IR. 


■z. Shipper undertaking obliaotion to 
**feed ” <fr water ” anim4usi—<)bliqaiinn 
of supplyinn feed waier. ] — The obilga- 
tlon to furnish the feed A water Is upon 
the shipper. — Knioht-Watbon Ranch- 
ing Co. V. Canadian Patipic Ry. Co. 
(1921), 02 D. L. R. 601 ; 15 Sask. h. R. 
1 : [1921J 3 W. W. R. 788 ; reosg., 
X4 Sask. L. R. 6.— CAN. 


sa. Carrier under no liability ** un- 
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less written notice delivered at point 
of deHvery ** — Sufficiency of notice .] — 
RNIOHT-WATSON RANCHING CO, V, 
Canadian Pacific Ry. Co. (1921), 
62 D. L. R. 601 : 15 Sask. L. R. 1 ; 
119211 3 W. W. R. 788 ; revsg., 14 
Sask. L. R. 5.~-CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

674 ii. Failure to remove from 

animal broken pieces of instrurnent,}— 
Reap, undertook to treat a horse, A 
inserted into the animal’s urethra a 
catheter, which broke, A the horse was 
returned to its owner with the broken 

S ieoee left In the urethra ; — Held : (1) 

; reap, allowed the broken pieces of the 
catheter to remain In the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or with- 
out taking any steps to secure their 
removal, he unreasonably caused un- 
neoessary pain ; (2) reap, was under a 
duty to inform the owner of the horse 
within a reasonable time Chat the 
fragments were In the animal’s urethra. 
— ^Martin v. Carpenter, [1925J S. A. 
S. R. 421.— AUS. 



Cases 676—7068. English and Empire Digest Supplement. 


676. Add, Annotation : — Distd. Barnard v. Evans, 
[1925] 2 K. B. 794. 

613. Add. Annotation : — ^Refd« K. v. Wood, Ex p. 
Farwell (1918), 87 L. J. K. B. 913. 

661. Add. Citation : — 26 Cox, C. 0. 113. 


663. Add. Annotation : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 

664. Add. Annotation : — Consd. Horton v. Gwynne, 
[1921] 2 K. B. 661. 

.656. Add. Annotation : — Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 


Part XL— Diseased Animals. 


667. Add. Annotation : — Refd. Theyer v, Purnell, 
[1918] 2 K. B. 333. 

669. Add. Citation : — 88 L. J. K. B. 263. 

664. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
639. 

690a. Double dipping'’ — Meaning.] — Held: 

the words “ double dipped ’* meant twice 
dipped & not dipped for a second time after 


the first prescribed dipping. — ^Adams v, 
Galloway (1926), 23 L. G. B. 688, D. C. 

697. Add. Annotation 8 : — Generally, Mentd. Everett 
V. Griffiths, [1924] 1 K. B. 941 ; Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 

706a. Burden of proof — Diseases of 

Animals Act, 1894 (c. 67), ss. 4 (1), 57 (1).] — 
Wilson v. Yates (1927), 91 J. P. 188 ; 44 
T. L. R. 26 ; 26 L. G. R. 614, D. C. 


Note. — It has been found desirable to add the following Part 

Part XII. — Breeding of Animals. 


Statutory control — Horse breeding.] — See Horse 
Breeding Act, 1918 (c. 13). 

Hire of stallion’s services — Right of lien on mare 


— For expense of covering.] — See original 
volume, p. 257, No. 380. 

Increase In animals — Who entitled to.] — See 
original volume, pp. 212, 213. 


sb. Abandoning horse in street — 
Horse found starving — Wheiher oumer 
exercising conirol.y^Held : accused 
could not be convicted of ill-trcatmont 
under Prevention of Cruelty to 
Animals Act, 1890, s. 3 (o), as he was 
not in a position to exercise control 
over the animal at the time of the 111* 
treatment. — R. v Nazir Wazib (1919), 
I. L. R. 44 Bom. 159.— IND. 

ec. Permitting animal injured on 
shiv to land — Master of ship ignorant of 
animal's condition,] — Held : the mas- 
ter’s want of knowledge was no defence. 
—McLaren v. Smith, [1923J S. C. (J.) 
01.— SCOT. 

PART X. SECT. 1, SUB-SECT. 2. 

td. Carrying cranes by train — 
With eyes stitched up,] — Held : accused 
ha4 committed no offence under I^re- 
vontion of Cruelty to Animals Act, 
1890, s. 3, cl. (b), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in wldch the birde were 
carried in the train. — R. c. Ibrahim 
Meer Shikar (1917), 1. L. R. 41 Bom. 
«64.— IND. 

PART X. SECT. 1, SUB-SECT. 3. 

8f. Commitment for trial for over- 
driving — Jurisdiction of one justice ,] — 
R. V. Nelson (1916), 28 Can. Olm. 
Cas. 276.— CAN. 

PART XI. SECT. 1. 

662 vi. .] — A contract for the 

sale of animals affected with a con* 
taglous or Infectious disease is an 
offence against R. S. 0. 1906 (c. 75), 
8. 38, whether or not the seller knows 
that the animals are so affected. — 
Baldwin v Snook, 119181 2 W. W. R. 
3^4 ; 40 D. L. R. 433.— CAN. 

662 vii. .1 — On a sale without 

warranty of an animal known to the 
seller to be affected with a certain 
contagious disease there is no common - 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to be possessed of more than 
ordiuaiT & knowledge in the treat- 
ment 01 animals, the disease in question 
is fairly common in the neighbourhood. 


the buyer knows that the animal is 
suffering from some complaint, al- 
though not the particular nature of it, 
& the buyer refuses to complete the 
sale until he has had the animal In 
his possession a certain time. 

The Animal Contagious Diseases Act, 
R. S. C. 1900 (c. 75). does not give a 
right of action to a buyer of animals 
who suffers damage from a sale wlilch 
is illegal imder that Act. — O’Mbalet 
e. Swartz, [1918] 3 W. W. R. 98.— 
CAN. 

662 viii. .] — In view of Orders 

in Council authorised under s. 38k 
exempting tuberculosis from the effect 
of Animal Contagious Diseases Act, 
R, S. C. 1906 (c. 76), s. 38, Baldwin v. 
Snook f No. 662 vi., ante, was held not 
applicable to support a defence of 
illegal sale of cattle. — Wood, Weiller 
& JMcjCarthy, Ltd. v. Valcour, 11921] 
2 W. W. R. 32.— UAN. 

662 lx. .1 — Where animals arc 

exposed for sale by a vendor & he knows 
that they are Infected with a contagious 
disease he is liable to a penalty under 
Animal CJoutagious Diseases Act, & If 
he effects a sale of the animals under 
such circumstances the sale is Illegal & 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false representations os to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, the 
latter is (entitled to succeed in an action 
for any resulting damages sustainod 
by him, &> in any event be is entitled 
to recover any money paid by him to 
the vendor on th.c illegal ooutract, ho 
not being in pari delicto with the 
vendor.— Long v. Zlatnick (1922), 70 
D. L. R. 88 ; [1922] 3 W. W. R. 687.— 
CAN. 

PART XI, SECT. 2, SUB-SECT. 3. 

sk. Hogs fed on garbage — Under 
licence waiving compensation — Disease 
necessitating slaughter — Onus of ^roof 
of cause of disease,] — ^A. obtained a 
licence to feed his hogs on garbage 
obtained from outside, which ilceuoe 
contained the following words : ** In 
consideration of the granting of a 
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licence to me I hereby agree ... (4) to 
forfeit all claim to compensation, in 
cose It Ls necessary to destroy any of 
my hogs, as a result of hog cholera, 
unU^b it can be shown that the in- 
fection came from some other source 
than garbage feeding ” : — Held : the 
onus of proving that the cholera in 
question came from some other source 
than garbage feeding was upon sup- 
pliant. — Alderson V, R. (1922), 65 
1). L. R. .898 ; 21 Exch. C. R. 359.— 
CAN. 

f 

PART XI. SECT. 2, SUB-SECT. 6. 

si. Power to make bye-law — Pro- 
hibiting admission of infected animals 
into municipaiUy,] — To provide in a 
bye-law that no animal affected with 
any Infectious or contagious disease 
sliall be brought into the municipality 
was held to be beyond the power.® uf a 
municipal counoiJ under Municipal Act. 
— R. V, Mould, fl9201 2 W. W. R. 
640; 62 D. L. R. 302.— CAN. 

PART XII. 

sm. Statutory control — Horse breed* 
ing — Hef ttsal of certiHcate of registration 
of stallion — Hegistration of Stallions 
Jet, 1916.]— At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control tSc Appeal under the 
above Act foT wrongful refusal to 
consider an appeal against the refusal 
of a ccrtlOcate of registration, it 
appeared that pltf. was not actual 
owner but had control & management 
of the animal: — Held: he was en- 
titled to maintain the action. — Dutton 
V. Evans (1920), 16 Tas. L. R 46.— 
AUS. 

Hire of stallion's services — lAabilUy 
of owner of stallion — Injury to more.]— 
See Voi. II., p. 520, cases q, r. 

Mare improperly served by 

stallion.] — See Vol. II., p. 220, cases 
fi, t, u. 

■p. Breach of contrast, 

Sinclair v. Walker, No. 380 i., ante, 
—CAN. 
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ARBITRATION. 


Part I. — The Submission. 


3. Add, Annotation : — Refd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

24. Add, Annotation : — Reid. Anglo- Newfound- 
land Devolopmeni; Co. v, R., [1920] 2 K. B. 

214. 

26. AdA, Annotations : — Refd. Anglo-Newfound- 
land Development Co. v, R., [1920] 2 K. B. 

214. Mentd. Agricultural Wholesale Soc. 

V, Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 

26a. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.** 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman *, & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the CO. should have pltf.’s licence to make &; 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent, on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. : — Held .• pltf. had proved 
that the agreement for a licence had been 
made ; he was entitled to a reasonable 
royalty ; &, as the agreement was verbal, 

& defts, refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act. — ^F leming 
V. Doig (J. S.) (Gkimsby), Ltd. (1921), 38 4fl. 
R. P. O. 67. 

36a. Reference under National Health Insurance 44a 


Regulations of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel the ihsurancse com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
A by clause I the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
** any dispute or question arising between 
the committee & the prao^iti 'er . . . relating 
to the construction ot thil agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Oomrs.** By reg. 6 1 of the regialations, 
Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final & conclusive.** A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, Sc the committc*e applied 
under the Act of 1 889, s. 4, to stay the action ; 
— Held : the action must be stayed 

(PiCKFORD, L.J. & Sabgant, J.) Upon the 
ground that there was a “ submission ** to 
arbn. within the Act of 1889, b. 27 (Bankes, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee. — 
Clements v. County op Devon Insttr- 
ance OoMainTEB, [1918] 1 K. B 94 ; 

87 L. J, K. B. 203 ; 118 L. T. 89 ; 82 J, P. 
71, C. A. 

Add. Annotation : — Consd. O’Rourke v. Dar* 
bishire, [1920] A. 0. 581. 

Appeal.] — Where proceedings are 


PART I. SECT. 2. 


d i. — Informed extension of 

written svhmisston amouniinQ to new 
parol 8ubrnission.\^Ax)i award was not 
made within the time fixed b 7 the 
written submission to arbn. nor was 
the time extended. The arbitrators 


g rooeeded after the expiry of the time, 
oth parties appearing before them & 
taking part in the proceedings, k. the 
award was made 8c not api>oaled from 
or moved against. Sc had ever since 
been acted upon : — Held : a parol 
BUbmission must be taken to have Doeu 
made Sc to tnolude the terms contained 
in the written one. Sc the award to 
have been made pirrsuant to the parol 
submlSHion. — H arrison i>. Harrison 
(1918), 41 O. L. R. 106 ; 13 O. W. N, 
246. — CAN. 


10 V. — Signature of one of 

series of documents — Forming pari of 
agreement .] — submission or written 
agreement to submit dllXeienoes to 

J.S. 


arbn. may be collected from a series 
of documents, even though connected 
by parol evidence, & signature of any 
document forming part of the agree- 
ment is sujQflcient to bind the person 
so siting to the submission containod 
In the agreement. — Sukhamal Ban- 
Babn Lal Kedin Sc Co. 
(1020), I. L. R. 42 AU. 525.— IND. 


II General requisites .] — An 

award made by arbitrators is not 
invalid on the ground that in the 
TOferenoe to arbn. the actual dispute 
w stated merely In general terms, when 
the award Itself shows that the nature 
of the dispute wae properly explained 
to the arbitrators. — Kam Bahadur 
Sen V. Mahanath Ganesh Bhaqat 
(1923), I, L. R. 2 Pat. 654.— IND. 

Hi, ] — ^ submission to arbn. 

according to the above sect, is a sub- 
mission which provides that either 
party in cose of a dispute -arising on 
the oontract is at liberty to take the 
necessary steps to get the dispute 
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decided by arbn. — B urjor v. Elleu- 
man City Lines, Ltd. (1925), I. L. R. 
49 Bom. 854.— IND. 

PART I. SECT. 8, SUB-SECT. 1. 

sa. AppointTnent of appraisers — 
Under arrangement separate from 
policy.] — Held: not to constitute a 
submission to arbn., but a provision for 
appraisement. — ^Searle v. Aluanoe 
Insurance Co., 11925] 4 D. L. H. 378 ; 
[1926] 3 W. W. R. 729.— CAN. 

PART I. SECT. 8, SUB-SECT. 2. 

42 ill. .) — In an action of 

slander the parties agreed to trial before 
a judge & seven Jurymen instead of the 
requisite eight. A verdict was given 
for pltf. Deft, appealed : — Held : the 
ct. had acted as an arbitrator, & no 
appeal lay. — Loans vl Black. [1925] 3 
D. L. R. 940.— CAN, 

42 iv. .]— Tife Fraser’s 

Appeal, Re Winnipeg Charter, [1927] 
4 D. L. R. 213 ; [1927] 2 W. W. R. 
000 ; 36 Man. L. R. 597.— CAN. 

9 
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taJ&en out of th^ ordinary cursuB ctiricB^ with 78. 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award ot 
an arbitrator, so as to deprive either party 
of the right of appeal, unless thei^ ^ been 79* 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unle^ the pro- 
cedure lias been so violently strained as to gQ 
be put entirely out of its course. — ^PiSAXi v 
A.-G. FOB Gibbaltak (1874), L. E. 6 P. O. 

616 ; 30 L. T. 729 ; 22 W. E. 900, P. O. 

AnTwteUiona : — Uentd. Ileaddy v. Pendergast (1886), r>5 
L. T. 767 : Moody v. Cox & Hatt (1917), 116 L. T. 740 ; 

Ware v. WhlUook, 11923) 2 K. B. 418. 

58. Add, Anrijoiaiion : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. E. 448. 

58a, ,] — Boynton v. Eiohabdson, No. 

71a, po$U 

66 * Add, Annotation : — Consd. Eichardsons & 
Bradley v, Bernhard, fl925] 2 K. B. 121. 

68* Add. AnnotaHona : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. E. 448. Mentd. 

Hirji Mulji v. (3heong Yue S.8. Co., [1926] 

A. C. 497. 

70. Add, Anyiotaiion : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. E. 448. 

71. Add, Annotations : — Apld. Boynton. v. 

Eichardson (1924), 69 Jo. 107. Consd. 
Wisbech E. D. C. v. Ward (1927), 91 J. P. 200. 

Refd. Brigbtman v. Tate, [1919] 1 K. B. 463; 
Wisbech E. C. v. Ward, [1928] 2 K. B. 1. 

71a. Surveyor’s certlfloate— Valuation of timber — 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the s^e of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceeding against 
the surveyors for damages for negligence in 
respect of their valuation of the timber : — 

Held : the surveyors were in the position of 
quasi -arbitrators, & the action failed. — 
Boynton v. Eichardson (1924), 69 Sol. Jo. 

107. 


Add. Annotation: — Refd* L. & N. B. Ey. v. 
Easington Union Assmt. Com. & Basington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 266. 

Add. Annotations: — ^Refd. He Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. Mentd. 
Lebeaupin v. Crispin, [1920] 2 K. B. 714. 

Add. Annotations : — ^Refd. Pried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 88 L. J. Oh. 
304 ; Be Badisebe Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. Mentd. Guaranty Trust Go. of 
New York v. Hannay, [1918] 2 K. B. 623 ; 
Central India Mining (3o. v, Soc. Coloniale 
Anversoise, [1920] 1 K. B. 753 ; Larrinaga 
V. Soo. Franco-Americaine des Phosphates de 
MeduUa (1922), 38 T. L. E. 739. 

135a. .] — ^By a contract made between an 

Italian buyer &, English sellers it was pro- 
vided as f^owB 2 ** Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.*’ A dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. Pltf. 
having failed appoint an arbitrator after 
due notice given, M. made an award in 
favoiu? of defts., & defts. thereupon counter- 
claimed to enforce the award : — Held : (1 ) the 
words “ to be settled by arbn. in London in 
the usual way ’* meant the way in which 
disputes arising cks to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled “ in the usual way ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed. — 
Scbimaolio V. Thornett & Fehr (1924), 131 
L. T. 174 ; 40 T. L. E. 320 5 68' Sol. Jo. 
630 { 29 Com. Cas. 176, C. A. 


PART I. SECT. 3, SUB-SECT. 6. 

61 ii. .] — Wlicro land was ex- 

propriated for railway purposes the 
railway co. & the owner agreed to have 
the compensation doteiminod by refer- 
ence to three named persons called 
** valuers in the submission ; their 
decision was to be binding &. con- 
clusive on both parties & not subject 
to appeal : they could view the pro- 
perty &, cal! such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper; & either party could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision : — 
Held : this agreement did not provide 
for a Judicial arbn. but for a valuation 
merely.--OAMPBELLFOBD, Lake Qn- 
TAKIO & WeSTSBN RY. OO. V. MaSSIB 
(1914), 60 S. C. R. 409.— CAN. 

m 1. Asaewino has by theft 
AppoirUmetU of appraaserg under or- 
ranuemeTU, separate from policy. 
Held : a provision for appraisement. 
Sc not a submission to aron. — aBARLK 
V, Aixiancb Insurance Co., [19961 4 
D. L. R. 378 ; [1926] 8 W. W. R, 729. 
—CAN. 

n i. S, P, Irwin v. Oampbbll (1914), 
32 O. L. R. 48.— CAN. 

PART JL. SECT. 4 . 

t i. S.P. Jnauendra Nath Baqchi 
r. SUBBS Chandra Roy (1927), I. L. R. 
6 Pat. 666.— IND. 

V 1. .] — The selection of a 

guardian cannot be referred to 


as It is not a matter of private Intorest 
between parties. — ^Paianiandi Chbtti 
V. Adaikalam Chetti 1923), I. L. R. 
47 Mad. 469.— IND. 

sm. Liability for db amount of aHh 
many. y^H eld : proper subjects for 
arbn. — Harrison e. Harrison (1918), 
41 O. L. R. 196; 130 W. N. 246.— 
CAN. 

sp. Bight to receiver c& injunction. 
Held : not a matter to refer. 
Suhendra Kumar Roy Chowdhury 
V. SusHiXi Kumar Roy Chowdhury 
(1927), I. L. R. 65 Calc. 249.— IND. 

PART L SECT. 5. 

St. Reference by Croum — By whom 
8lgn€d,h-VoMtmoi!i Building Corpn., 
Ltd. V. R., [19271 2 D. L. R. 610 ; 
[1927] Exch. C. R. 79.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

137 11. .) — Where a submission 

to arbn. is made subject to Arbn. Act. 
R.S.A., 1922 < 0 . 98), the provisions of 
that Act must be held to be applicable 
In so far as they can reasonably be 
applied. — ^Masters & MoDouoall v, 
Stephen, Stephen v. Masters Sc 
MoDouOALi«ri926] 4 D. L. R. 684 ; 
[1926] 3 WTW. R. 498.— CAN. 

PART 1. SECT. S, SUB-SSOT. 8. 

145 V, 1 — ^ policy of fire 

Insurance provided that If a claim be 
r^ected Sc an action be not commenced 
within three months after such rejec- 
tion, all benefits under the policy 
should be forfeited. Sc further any 
question of amount of loss shoidd be 
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referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in. the co. answered 
that they did not agree upon the 
amount olaimed Sc that under the con- 
ditions of the policy they did not 
admit their llabUitv : — Held : the 
right of action was that it might be 
decided whether such rejection was 
right or wrong. Sc it was only in the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn. — Eagle Stab Sc 
British Dominions Insurance Oo. 
V. Dinanath (1922), I. L. R. 47 Bom. 
609.— IND. 

el. .) — ^The parties in 

framing a ooutract may insert a clause 
bidding them to refer all future 
disputes, either in the carrying out 
of the contract or in respeot ot a breach 
of it, to arbn.. Sc one party to such a 
contract cannot, by averriim that the 
other party has repudiated the con- 
tract, get rid of the arbn. clause.— 
Sanderson Sc Son e. Armour & 

Ltd. (1922), 91 L. J. P. O. 167 ; 

L. T. 697 : [1922] S. a (H. L.) 

69 Sc. L. A. 268.— SOOT* 

eU. Where there is a 

repudiation which. goes to the sub- 
stance of the whole contract, the 
person setting up that repudiation can- 
not Insist CO a subordinate tenn ol the 
contract still being enforced. — (iRAHAii 
V, Provident Life Assurance GO., 
Z. L. R. 718.— N.Z. 

■ 1. — ^ Pmfmnance of oofUraet 
prevented bp Gownrnment.f^A Mm 
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146* Add, AnnotoiionB Woodall v» Peaii 

Aasce., [1919) 1 K. B. 693. Dlstd. Macaiira 
V. Iforthem Aasce., [1926] A. 0. 619. Held. 
Sanderson V. Armour (1922), 91 L. J. P. 0. 167 ; 
Hirji Mulji v. Cheong Yue S.S. Co., [1920] 
A. 0. 497. 

147. Add. Annotaiion : — Consd. Macaura v. North- 
ern Afisce., [1926] A, 0. 619. 

147a. -In a proposal for insurance 

against accident the Intending assured stated 
his occupation signed a declaration that 
the answers to the questions therein were 
true, & that he agp:eed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, ne agreed 
to accept. The policy recited the proposal 
dc declaration ** which proposal dc dedaration 
warranted to be true it is agreed shall be the 
basis of this contract . . . dc be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy mill d& void ** ; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, 8c iC the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
“ unless notice in writing of such increased 
risk is given to the co. . . . & any extra 
premium that may be required paid . . . the 
policy is void & no claim can be made.*^ 
By condition 11, “If any question shall 
arise touching this policy or the liability of 
the CO. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer 8c shall be boimd, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... A no person shall 
be entitled to biing or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assmed was 
killed by an accident. The co. denied 


liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy: — Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition orecedent to a right of 
action ; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
8c were entitled to rely dpon the arbn. clause 
^ a defence to tiie actior — Woopau. v. 
Pearl Assurance Co.,yj;i919j 1 K. B. 693 ; 
88 lu J. K. B. 700 ; 12rL. T. 656 ; 83 J. P. 
125 5 63 Sol. Jo. 352 ; 24 Com. Oas. 237, 
0. A. 

Annotation :^Aa to (2) Befd. Macaura v. Northern Assce., 
U925] A. a 619. 

Compare original volume, p. 356, No. 293. 

153. Add. Annoiaiions: — ^Refd. Lowther v. Clifford 
(1920), 96 L. J. K. B. 670. Mentd. Croft v. 
Blay, [1919] 2 <^. 343 ; Cole v. KeUy, [1920] 
2 K. B. 100 5 Re Leeds 8c Batley Breweries 8c 
Bradbury’s Lease, Bradbury v, Qrimble, 
[1920 ] 2 Ch. 648. 

165. Add. Annotations : — As to (1) Refd. Jones v. 
Oceanic Steam Navigation Co., [1924J 2 K. B. 
730; N. V. Kwik Hoo Tong Handol Maat- 
schappij V. Finlay, [1927] A. C. 004. As to 
(2) Reid. Sanderson i?. Armour (1922), 91 
L. J. P. C. 107. 

166. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

164. Add. Annotation : — Consd. Pinnock v. Lewis 
8c Peat, [1923] 1 K. B. 690. 

164a. -.]• two contracts made in 1919, 

applt. bought from resps. a large quantity 
of “ American Fresh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
“ such reference shall be claimed in writing 
within three days after the goods have been 
landed.” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive 8c binding on all parties, subject 
to the right of appeal. The goods arrived in 


Boveed to sell & to ship from Calcutta 
to Buenos Ayres bales of Jute goods. 
The contracts contained proytslons 
exempting the sellers from liability 
for late Sc short shipment attributable 
(inter alia) to Qo-^ commandeering 
of ships, war, ** or any other unfore- 
seen wcumstanoes ** Si included pro- 
visions for the shipment of delayed 
oaigoes AS soon as possible, subject to a 
riiidit of refusal on the part of the pur- 
chasers. Each contract contained an 
arbn. danse in these terms : ** Any 
dispute that may arise imder this oon- 
t^t to be settled by arbn.** Before 
^ the bales had been shipped, the 
fjorther export of Jute from lam to the 
^b^gentine was prohibited. A oon- 
troversy havlnff arisen between the 
partiee as to whether, in the dionm- 
stances, the oontraots had been 
Kndered void Sc unenforoeable omoad 
the shipment of the remainder of the 
bales: — BeUt: on a constmotion of the 
entrants, the controversy was a 
dtspnte arising under the contracts. Sc 
accordingly, fell to be determined by 


arbn. — Scott & Sons v. Del Sbl, 
(19231 S. C. (H. L.) 37.— 4500T. 

sU. Contract cancelled.} — If a 

contract is cancelled, an arbn. clause 
falls with such cancellation. — Cox 
Towino Line v. BumnEiJ^ & Co. 
(1922), 68 D. L. K. 133.— CAN. 

siii. Existence of dispvie .} — 

The right of one party to a contract to 
Insist upon a term in it providing for 
reference to arbn. depends in the first 

S lace on the existence of a dispute. — 
TANDARD INSUBANCB CO. V. SCANDBBTT 
(1928), 23 S. R. N. S. W 264 ; 40 
N. 8. W. N. 22.— AU8. 

s Iv. — ^.1 — ^Tbe existence of a 

dispute is an essential condition for the 
Juiii^otion of arbitrators. — Uttam 
Chanx) Sauoram V. Jbwa Mamooji 
(1919), I. L. R. 46 Calo. 634.— IND. 

158 Iv. Lease' in dispute.] — ^A 

lease contained a clause referring to 
arbn. certain specific matters Sc “ any 
other questions in reference to t^ 
lease which may arise between me 
paries.** In arbn. proceedings the 
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issue between the parties was not the 
validity of a notioe to qdt but the 
question Whether the tenant was 
possessing under the lease or under a 
new bar^in : — Held : as the lease 
itself was in dispute, the arbn. clause 
in the lease did not apply. — Hoth v. 
Cowan, [19261 S. O. 68.-^COT. 

•b. Clause in broker's note^ Rules 
applicable to members only .} — Flour was 
sold by defts. to pltf. undor contracts 
in broker*s notes which contained a 
condition that the rules Sc regulations 
of the S. Assoon. should imply. The 
rules of the assoon. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
to arbn. Pltf., who was not a member 
of the aasocn., having sued defts. for 
damages for breikch of contract : — 
Held : as the rules referring to arbn. 
were applicable only to disputes 
between members of the assoon., an 
application for a stay of proceedings 
must be dismissed. — Levin v. Bexig, 
ETC., [1921 J App. D. 78.-0. AF, 
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England, & were not examined at the port 
of landing, but were sold by applt« to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Besps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt. ’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded “ that the buyer 
was out of time in examining & making cla^ 
on the goods, & also in claiming arbn., & 
that therefore his case fails.” The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Ayscouohv. Sheed Thomson & Co. (1924), 93 
L J- K. B. 924 ; 131 L. T. 610 ; 40 T. L R. 
707 ; SO Com. Cas. 23, H. L. ; affg, (1923), 92 
L. J. K. B. 878, C. A. 

Atinotatum : — Distd. Pinnook v. Lewis & Peat, [19231 1 
K. B. 690. 

165a. Arbitrator to be appointed within limited 
time.] — A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The chartcrparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued : ” Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.” After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthincss of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the ! 
question whether the claim in the action was ’ 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthincss, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause. — 
Aixantic Shipping & • Trading Co. v, 
Dreyfus (L.) & Co., [1922] 2 A. O. 250 ; 91 
L. jr. K. B. 613 ; 127 L. T. 411 ; 38 T. L. R. 
534 ; 60 Sol. Jo. 437 ; 16 Asp. M. L. 0. 566 ; 
27 Com. Cas. 311, H. L. ; varying S. C. aub 
nom. Dreyfus & Co. r. Atlantic Shipping 
& Trading Co. (1921), 87 T. L. R. 417, C. A. 

Annotations : — As to (1) Distd. & Expld. Czamlkow v. Roth, 

Bohmidt, [1922] 2 K, B. 478. As to (2) Distd. Ford o. 

Oompagiade £\imes8 (France), [1922] 2 K. B. 797 ; Pinnook 

V, Lewis (& Peat, [1923] 1 K. B. 690. Oeneratly, Mentd. 

The Ohristel Vinnen, [1924] P. 61 ; Reed v. Page 6c East, 

[1927] IK. B. 743. 


165b. .1 — ^A charterparty contained a clause 

providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants* arbitrator to be appointed within 
a time therein limited, So if he was not so 
appointed the claim was to be deemed to be 
waived So absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseawortln- 
ness. The cargo owners clauned damages So 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing ; — Held : although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms. So as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) & Co. v, 
CoMPAhNiE Furness (France), [1922] 2 
K. B. 797 ; 92 L. J. K. B. 88 ; 128 L. T. 
286 ; 16 Asp. M. L. C. 102, D. C. 

165c. .] — Pltfs. bought from defts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ” the goods are not 
warranted free from defect rendering same 
unmerchantable, wliich would not be ap- 
parent on reasonable examination ” ; that any 
disputes arising out of the contract should 
be settled by arbn. ; So that notice of arbn. 
should be given So the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. So CJo., who resold it to 
dealers. So they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, So it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers So by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
t whom the matter came held that ho had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food So nothing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction So not with the claim. — Pinnook 
Brothers v. Lewis So Peat, Ltd., [1923] 1 
K. B. 690 ; 92 L. J. K. B. 695 ; 129 L. T. 
320 ; 39 T. L. R. 212 ; 67 Sol. Jo. 601 ; 28 
Com. Cas. 210. 

Annotation : — ^Distd. Ayscough v, Shood Thomson (1924), 93 
L. J. K. B. 924. 

165d. .] — Pltfs. chartered their ship to defts. 

to carry grain, the charterparty providing 
that all disputes should be roferredT to arbn. 

So that claimant’s arbitrator must be ” ap- 
pointed within three months of final dis- 
charge, So where this provision is not complied 
with the claim shall oe deemed to be waived 
So absolutely barred.” Before completion of 
discharge defte. made various payments to 
pltfs. on account of freight, So on final dis- 
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oblige pltfs. claimed that £668 was still 
owing for freight. . Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £681 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
* after dnal discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery ; — Held : 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in diimute, 
was barred by the arbn. clause. — Bede 
Steam Shipping Co., Ltd. v. Bunge y Born 
LimitadA S.A. (1927), 43 T. L. E. 374. 

,167. Add, Annotation: — ^Dlstd. Crediton Gas Co. 
V. Crediton IT. D. C., [1028] 1 Ch. 447. 

168. Add, Annotation Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 

172. Add. Annotation : — Consd. Hhji Mulji v, 
Cheong Yuo S.S. Co., [1926] A. C. 497. 

234. Add, Citation : — 2 Hudson’s B. C. 4th ed. 100. 
Add, Annotations: — Consd. Be Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
V, Cheong Yue S.S. Co., [1926] A. C. 497. 

237a. If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’’] — Where a dispute arose 
on a contract as to the meaning of a. clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held : such dispute came within the clause, 
& was not a dispute dehors the contract. — 
De La Garde v, Worsnop & Co., [1928] Ch. 
17; 96 L. J. Ch. 440; 137 L. T. 475 ; 71 
Sol. Jo. 604. 

238a. “ All loss.”] — In an action in Manitoba 
ag{^inst building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided {inter alia) 
that pltf. should recover, among other sums, 
“ all loss to pltf. by reason of defective 
workmanship & materials,*' & that there 
should be set off against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
Tlie judgment provided further that the sums 


to be debited A credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to bo final ; & that the Manitoba 

Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made x—Held : 
(1) under the words “ all loss ” there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but ^so a stun estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law, — 
A.-G. FOR Manitoba v. Kelly, [1922] 1 
A. C. 268 ; 91 L. J. P. C. 01 : 126 L. T. 
711 ; 38 T. L. R. 281, P. C. 

Annotations: — As to (2) Consd. EiSantan Govornment v. 
Duit Dovelopmont Co., [1923] A. 0. 395 ; Reid. Illrji Mulji 
Cheong Yue S.S. Co., fl926J A. C. 

240. Add. Annotatimi : — ^Refd. Be Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

254. Add. Annotation : — Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L, J. K. B. 1054. 

254a. •] — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — C ayzer, Irvine & Co. v. Board 
OP Trade (1925), 95 L. J. K. B. 134 ; 136 
L. T. 7 ; 42 T. L. R. 163 ; 70 ISol. Jo. 347 ; 
revad. on other grounds, sub nom. Board of 
Trade v , Cayzer, Irvine & Co., [1927] A. C. 
610, H.L. 

Annotation : — Refd. Hyinon, v. IJyman, Hughes v, Huglies 
(1928), J39 h, T. 419. 

255. Add. Annotation : — Consd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annotations : — Consd. Czamikow v. 
Roth, Schmidt, [1922] 2 K. B. 478 ; HaUen 
V. Spaeth, [1923] A. C. 684. Expld. Caven 
V. Canadian Pacific Ry. (1925),. 133 L, T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593 ; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Cayzer, Irvine 
V, Board of Trade (1926), 95 L. J. K. B. 1054 ; 
Gowar v. Hales (1927), 96 L. J. K. B. 1088; 
Hyman v. Hyman, Hughes v, Hughes (1928), 
139 L. T. 416; Wales v. Iron Trades Em- 
ployers’ Assocn. (1928), 21 B. W. C. C. 316. 
Mentd. HiU v. South Staffordshire Ry. (1865), 
12 L. T. 63 ; Lothian v. Ep worth Press (1927), 
137L. T. 582. 

266. Add. Annotation: — Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

265a. Action on charterparty.] — A tlan- 

tic Shipping & Trading Co. v, Dreyfus (L.) 
& Co., No. 165a, ante. 

269. Add, Annotation : — Refd. Board of Trade v, 
Cayzer, Irvine, [1927] A. C. 610. 

273. Add, Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


PART I. sect. 6, SUB-SECT. 7.— A. 

166 iv. .] — ^An arbitrator can- 
not, by an erroneous oonstruotion of the 
contract, give himself Jurisdiction over 
matters not oovered by it ; he cannot 
go beyond the matters as to which the 
parties agreed to give him Jnrlsdiotlon, 
nor can no deprive the ct. of the right 
dc duty of determining the limits of the 
Jurisdiction.— Law v, Oitt op Toronto 
(1920). 47 O. L. R. 261 ; 18 O. W. N. 
58,— CAN. 

PART I. SECT. 6, SUB-SECT. 7.— D. 

^(j>.ZiZ)i,**Anydi/fermce** — Partner- 


ship dispute — Claim for damages .] — A 
clause in a deed of partnership provided 
thatanyditference between the partners 
in regard to any matter relating to the 
partnership affairs should be submitted 
to arbn. Pltf. sued deft, for damages 
suffered through the fraudulent acts 
of deft, in breach of his duty as a part- 
ner ; — Held : such a claim fell within 
the terms of the arbn. clause. — 
Waltbas e. Allison (1922). 43 N. L. R. 
238.— S. AF. 

PART I. SECT. 7. 

rl. .] — Qrothb V, Montreal 

Corpn., [19241 4 D. L. R. 401,— CAN. 
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80 . Waiver of right to immediate 
appraisal — Repossession by vendor of 
farm implement — Farm Implement Act. 

1920 (c. 128), a, 24.)— Re Gray 
Tractor Co, op Canada & Van 
Troyen, [1926] 1 D. L. R. 718 ; [1925] 
1 W. W. R. 613 ; 19 Sask. L. R. 202.— 
CAN. 

PART I. SECT. 8. 

263 vli. .] — ^An agreement 

to refer a dispute to arbu. does not 
oust the Jurisdiction of the ct. — 
BHOWANIDAS RaAIOOBIND V. PANNA- 
OHAND Luchmipat (1924), I. L, U. 
52 Calc. 463.— IND. 



a*, xn-m ^ 

37S. Add. AnnoUUion.^ 

Schmidt, [1922] 2 B. 478, 

288. Add. Annotation R«M. Saa^erson v. 

Armour (1922), 91 Li» J. P* 0. 167. 

290. Add. Annoiatuma : — ^Apld. WoodaU v. Pearl 
Assce., [1919] 1 K. B. 693. Consd. Ozam^ow 
V. Both, Schmidt, [1922] 2 K. B» 478, Apld. 
Hallen v. Spaeth, [1923] A. O. 684. Expld. 
Caven v. Canadian PaciHc By. (1926), 133 
L, T. 774. Apld. Board of Trade v. Oayzer, 
Irvine, [1927] A. 0. 610. Refd. Hill v. South 
St^ordshire By. (1866), 12 L, T. 63 j Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. C. 260; ^war v. Hales (1927), 96 L. J. 
K. B. 1088; Hyman v. Hyman, Hughes v. 
Hughes (1928), 139 D. T. 416; Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. O. 316. Mentd. lothiw v, Epworth 
Press (1927), 137 L. T. 682. 

291. Add. Annotation: — Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. B. 17. 

293. Add. Annotation: — Refd. Board of Trade v. 
Oayzer, Irvine, [1927] A. O. 610. 

299. Add. Annotaiion : — ^Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. 

800. Add. Annotaiion : — Consd. Board of Trade v. 


Digest 


recover the value of buildiu^Tfi 
sub-lessee. There had been no agreement 
as to the amount of the v^uaiton, & no 
arbn. JBfe/d •* the action failed, since upon 
the true con^ruction of applt/a covenant 
ret^. could not recover in the abpmice of an 


abjsmiice of an 


agreement, or an award, as to^th e am ount^of 
^ valuation.— Haulbn v. Bpaetb, [1928] 
A. 0. 684 ; 92 L. J. P. 0. 181 j 129 L, T. 
803, P. 0. 

800. Add. Annotations :--Reid. Oayzer, Inrine n- 
Bocbrd of Trade (1926), 96 L. J. K. • 

Mentd. Blackburn Bobbin Co. v. Allen, [1918] 
1 K. B. 540. 

807. Add, Annotaiion: — Generally, Mentd. Mo- 
riorty v. Begents’ Garage Co., [1921] 1 
K. B. 428. 

310a. Jurisdiction of arbitrator — ^Dismissal of action 
on ground that award is condition precedent.] 

— When an action on a contract has been 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South Bmtish Insubancb Co. v. Gauci 


Oayzer, Irvine, [1927] A. 0. 610. 

301. Add. Annotation : — Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. C. 610. 

302. Add. Annotations: — Asia (1) Folld. Pailin t;. 
Northern Employers Mutu^ Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B.W.C. C.816. 

302a. Reference of disputes under charterparty — 
No action maintainable till after arbitration.]^ 

Williams & Mordey v. Muller (W. H.) 
& Co. (London), Ltd. (1924), 18 lAoyd, L. B. 
50. 

303. Add. Annotation : — Held. Charles v. Cardiff 
ColUeries (1928), 44 T. L. II. 448. 

305. Add. Annotaiion : — As to (2) Consd. Be Nott 
& Cardiff Oorpn., [1918] 2 K. B. 146. 

S05a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp, for a term of ten years, & 
covenanted that 8it the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. \i the parties were unable to a^e the 
valuatioxL Besp. covenanted not to Irancder 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, resp. sued him to 


Brothers & Co., [1928] A. C. 352; 07 
L. J. P. 0. 101 ; 139 L. T. 362, P. 0. 

316a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Crown 
wmch contains a written agreement to submit 
differences to arbn*, has been filed in the H^h 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, 8. 4. (2) The gifting of the 
King’s fiat is not a step in the proceedings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition' ought not 
to be stayed. — ^Anglo-Nbwfoundland De- 
velopment Co. V. B., [1920] 2 K. B. 214; 
89 L. J. K. B. 670 ; 122 L. T. 731 ; 84 J. P. 
121 ; 14 Asp. M. L. 0. 684, C. A. 

Annotation: — Aa to (1) Befd. RTflffy-AmeU,.eto, Co. v, R., 
[1922] 1 K. B. 699. 

324. To the existing paragraph, after the last 
words “ being known ” add as follows : — 

; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 

330. Add. Annotations: — Mentd. Mortimer v. 

. Beckett, [1920] 1 Ch. 671 ; Prosperity v. 
Lloyds’ Bank (1923), 39 T. L. B, 872. 


PART I. SECT. 9, SUB-SECT. 1. 

290 V. Reference of diaptUec 

ctaim under woiicj/.}— Conditions m ar 
Izumrance policy roqtilrliig the reference 
of any disputed claim to arbn. & the 
maidiis: of an award a oondltloE 
precedent to any rU^ht of action on the 

S olloy, & requiring the action to h€ 
ronght within throe months aftei 
such award, are valid. — W ebb v, 
Qubensiand Insurance Co., Ltd.. 
[1920] N. Z. L. R. 118.— N.Z. 

PART L SECT. 9, SUB-SECT. 2. 

299 V. .] — Bbyxjkbki V. Ineoi 

(1924), 66 0. L. R. 309.— CAN. 

id. Reference of disputeB at port oi 
Joadinff—’No action elaewhere ** til 


after c^hUraiion.] — Heid: the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading was 
situated. — Cox Towino Line v. Bun- 
field 6c Co. (1922;, 68 D. L. R. 138. — 
CAN. 

se. Provision for fixing price of pooda.] 
— ^Pltf. agreed to sell. Sc deft, agreed to 
purchase, all fish caught by pltf. The 
price was to be hereafter agreed upon, 
failing which the price sh«^ be amveo 
at by the decision of three arbitrators.'* 
Provision was made for appointment 
of the arbitrators who were to *' deter- 
mine the price for the winter fish Sc the 
price so determined shall be paid " by 
deft, to pltf. : — Held : the of the 
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price by agreement or arbn. was a 
condition precedent to the right of 
pltf. to sue to recover the price, — 
ViDAX V. Robinbon (William) Co., 
Ltd. : Stevens v. Robinson (William; 
Co., Ltd.; Sioubdson v. Robinson 
(William) Co., Ltd., £1925] 1 D. L. R. 
1001.— CAN. 


PART L SECT. 10, SUB-SBOT. 8.— 0. 

0 1. clause in a policy of 

fire insurance whereby the partiea 
agreed that, if any dlnerenoe sho^ 
arise as to the ambunt of loss, it should 
he submitted to arbn., but which did 
not provide that the determination of 
the Insurer's liability should be post- 
poned until the loss had bew aaoer- 



dues 88&-899ft. 
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Sd2« Add» AfinciMion : Msntd* Motropolitan 

Tuimel Sa Public Works v. L. Mac. By., 
[1926J Ch. 371. 

38S. Add, Afifioiation Consd. Metropolitan 

Tunnel & Public Works v, L. Mec. Ry., 
[1926] Ch. 371, 

339, Add, Annotation • — -Folld. Metropolitan 

Tunnel & Public Works v, L. Blec. By., 
[1926] Ch, 371. 

843. Add, Annotations : — Retd. Hirjl Mulji v, 
Cheong Yue S.S. Co., [1926] A. C. 497. 
Mentd. Blackburn Bobbin Go. v, Allen, [1018] 
1 K. B. 640. 

350a, .] — ^Law V, Gabbbtt, No. 324, ante, 

855. Add, Annotations : — ^Retd. Metropolitan Tunnel 
& Public Works v. L. Elec. By., [1926] Oh. 371. 
Mentd* B. v, Leman Street Police Station 
Inspector, Fxp, Venicoff, [1920] 3 K, B. 72. 

367. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v, L. Elec,' Ry„ 
[1926] Ch. 371. 

372. Add, Annotation : — As to (1) Apld. Metro- 
politan Tunnel & Public Works v, L. Elec. 
By., [1926] Oh. 371. 

372a. .] — Pltfs. agr^d with defts. to execute 

railway works at prices contained in schedules 
amounting to £350,383 Oa. lOd., & with the 
addition thereto of 10 per cent, for “ general 
contingencies,** amounting in the aggregate 
to £395,321 6a. lid., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.* tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certidcate of defts.’ en^eer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 


decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for “ general contingencies,” defts. 
moved for a stay of proceedings under the 
summons: — Meld: there was a clear & 
definite contract between the %rties that the 
matter in dispute should be referred to an 
arbitrator as being a'^rson who possessed 
the necessary techmeal mowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct, 
in a position to determine the technical 
meaning of the expression “ general con- 
tingencies ** & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes ; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed. — Metropolitan Tunnel & Public 
WORKS V, London Electric By. Co., [1926] 
Ch. 371 ; 95 L. J. Ch. 246 ; 135 L. T. 35, 
0. A. 

379a. Matters In dispute including important con- 
stitutional question.] — Anglo-Newpgund- 


tainod : — Held : not to bo a reason lor 
staying an action by the insured on the 
policy. — G ranchuk v. Springfield 
& Marine iNSOitANOB Co., 11925] 
1 D. L. R. 857 ; [1925] 1 W. W. R. 
272 ; 35 Man. L. R. 139.— CAN. 

sf. Jrbitration Act, R. S. Af.. 1913 
(c. 91 — AgreemcTU to refer to foreign 
court, ^ — S^t. 6 of the above Act enables 
deft, to take advantage of an agree- 
ment to refer disputes' to arbn. by an 
application to stay proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ot. is a submission within s. 6. — 
Brand v. National Life Assurance 
O o. OF Canada, 11918] 3 W. W, R. 
858.— CAN. 

sg. Arbitration abortive,] — ^Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should bo taken at the com- 
menooment of the action. — B frge v, 
Grew (Alta.), [192713 W. W. R. 811.— 
CAN. 


PART I. SECT. 10, SUB-SECT. 6. 

889 III; , 3 — When the ct, has 

been apprised that a suit has been 
institutea in contravention of an arbn. 
agreement, the ot. has a dfsorction to 
stay the suit. The burden lies on pltf. 
to show that some sufOoieut reason 
exists why the matter should not be 
referred to arbn. — Dinabandhu Jana 
e. Duboaprasad Jana (1919), 1. L. K, 
46 Calc. 1041.— 0il>. 


,849 1. Power to appoint receiver ,] — 
Where on account of an arbn. clause 


the ct. stays proceedings ponding before 
itself. It retains Judsdiotion to deal with 
a prayer for an injunction or for a 
receiver. — Surendra Ki^mar Roy 
Chowdhury V, SusHiL Kumar Roy 
Chowdhury (1927), I. L. R. 55 Calo. 
249.— IND. 


PART I, SECT. 10, SUB-SECT. 6.— C. 

861 i. Survepor of one party .] — A 
contract provided that every dispute 
which might arise between the parties 
touching the construction of the con- 
tract, or as to the rights or liabilities 
of <»lther party thereunder, should he 
referred to defts. ' surveyor, whose 
decision should be flnal : — Held : If 
questions would come before him for 
derision In which ho would be a neces- 
sary witness defts.* surveyor would be 
disqualified from acting as arbitrator, 
but as. In the oircumstanoes, he would 
not be a necessary witness, he was not 
disciuallfled, although he had already 
expressed on opinion in favour of defts. 
— ^HooG V, Belfast Corpn., [1919] 2 
1. R. 305.— IR. 


363 U. .] — ^When a personal 

Interest which may conflict with duty 
exists, an arbitrator is disqualified ; 
& the inference necessary to dlsquailty 
Is more easily drawn by reason of the 
relationship between the arbitrator 
Sc one ol the oontraoting parties. — 
Law V, Cmr of Toronto (1920), 47 
O, L. R. 281 ; 18 O. W. N. 68.— CAN. 


PART I. SECT. 10, SUB-SECT. 6.— D. 


869 1. Only yuesHon one of Jew.]— 
Held: the question should be deter- 
mined In the ootirse of the action Itself. 
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— Graham v. Provident Life Ar- 
SUHANOE Co., [1922 J N. Z. L. R. 718, — 

N.Z. 

374 iii. .] — An Important ques- 

tion of law being involved, the ct. In 
the exercise of its discretloo, refused 
to stay the action. — Richardson v. 
Army, Navy & General Assurance 
AaWOCN., Ltd., [1924] 2 I. R. 90. — IR. 

874 iv. .1 — Anolo-Persian Oil 

Co., Ltd. (Madras) v. Panchapakesa 
Aiyar (1923), I. L. R. 47 Mad. 1C4.— 

IND. 

sk. Fundamental jifueetione of law.] 
—On motion by defts. to stay the pro- 
ceedings, & to refer the matters in 
dispute to deft<s.* surveyor : — Held : 
fundamental questions of law wore 
Involved which should be tried In 'an 
action. Motion refused. — Hogg v. 
BBT.FAST Corpn., [1919] 2 I. R. 306. — 
IR. 


PART I. SECT. 10, SUB-SECT. 6.— E. 

876 vl. . 1 — In an action forspecifle 

performance of a contract, deft, applied 
for stay of proceedings under an arbn. 
clause: — Held: the dispute going to 
the making of the contract was not 
wltlilnthe arbn. clause, & stay refused. 
—McIntosh v. Latfield, [1919] 1 
W. W. R. 690.— CAN, 

876 vii. .1 — On a motion by 

defts. to stay proceedings & to refer 
the matters In dispute to arbn. : — 
Held: the matters in dispute were 
outside the arbn. clause, & motion 
refuel. — H ogg v. Belfast Corpn., 
11919) 2 I. R. 306.— IR. 



Cases 379a— 629. 


English and Empire Digest Supplement. 


lAND Development Oo. r. B., No. 816a, 
ante^ 

380. Add, Annotation: — Consd. Smith v, Martin, 
[1925] 1 K. B. 745. 

Add, Annotation: — Aa to (1) Refd. Metro- 
p( ban Tunnel & Public Works v. L. Elec. 
By., [1926] Ch. 371. 

891. Add, Annotation : — ^Refd. Metropolitan Tun- 
nel & Public Works v, L. Elec. By., [1926] 
Ch. 371. 

394. Add, Annotation : — ^Mentd. Metropolitan Tun- 
nel & Public Works v, L. Elec. By., [1926] 
Ch. 371. 

400. Add, Annotation : — ^Refd. Metropolitan Tun- 
nel & Public Works v, L. Elec* By., [1926] Oh. 
371. 

402a. Summons for discovery.] — A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action : — Held : he had taken a stop in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Pakker. Gaines & Co. v, Turpin, [1918] 1 
K. B. 358 ; 87 L. J. K. B. 357 ; 118 L. T. 
346 ; 62 Sol. Jo. 331, D. C. 

408a. Granting of fiat — Petition of right.] — 
Anolo-Newfoundland Development Co. 
V, B., No. 316a, ante, 

410. Add, Annotation : — Mentd. Metropolitan Tun- 
nel & Public Works v, L. Elec, By., [1926] Ch. 
371. 

413. Add, Annotation : — Mentd. Prosperity v* 
Lloyds Bank (1923). 39 T. L. B. 372. 

419. Add, Annotations : — Mentd. Hogarth Shipping 
to. V. Blyth, Greene, Jourdain, [1917] 2 


K. B. 534 ; North Shipping Co. v. Bank (1926), 
43 T. L. B. 82. 

420. Add, Annotation : — ^Mentd. Blackburn Bobbin 
Co. V. Alien, [1918] 1 K. B. 540. 

442. Add, Annotation : — ^Mentd. Samuel v, Dumas, 
[1924] A. C. 481. 

503. Add, Annotation : — ^Refd. Be Oogstad &; New- 
sum, [1021] 1 K. B, 87. 

521. Add, Annotations : — ^Mentd. Hogarth Shipping 
Co. V, Blyth, Greene, Jourdain. [19171 2 
K. B. 634 ; North Shipping Co. v. Bank (1926), 
43 T. L. B. 82. 

665. After this case, following “ D, By Lunacy, — 
See case infra^^ add as foDows : — 

E, Other Caoea, 

565a. Frustration of adventure — Charterparty con- 
Xaining arbitration clause.] — Besps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which aU dispute arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps, damages for 
breach of contract, & they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — Hirji Mulji v, Cheonq 
Yue S.S. Co.. [1926] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 359 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. C. 8, P. C. 

Annotation : — Distd. Do la Gardo v, Worsnop (1S27), 96 L. J, 
Cb. 446. 


Part II. — The Arbitrators and Umpire. 

582. Add, Annotation : — Mentd. Macaulay v, 627. After this case insert, “ Bee, now, Administra- 
Guaranty Trust Co. of New York (1927), 44 tion of Justice Act, 1920 (c. 81), s. 16.** 

T. L. B. 99. 629. Add. Annotation : — Aa to (3) Distd. Be 


383 i a. .] — The cts. should he 

reluctant to permit an appeal to them 
hy one of the parties to an a^eoment 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
ofirreement ts couched in wide terms. — 
Stokks-Stepiif.ns Oil Co. v. Me- 
Naught, [1918] 2 W. W. R. 124.— 
CAN. 

PART I. SECT. 10, SUB-SECT. 7. 

fl. After appearance .] — An applica- 
tion must be made after appearance, 
& where appearance is not reciuislto 
the application may be made at any 
time before taking; any other step in 
the proceedings. — HAXittisoN, KTr\ v, 
OURSPlN, [1921] V. L. K. 643. — AUS. 

• i. .1 — The application for a 

stay is too late if m^e after delivery 
of the defence. — Brand v. National 
Lipk Assurance Co. of Canada, 
I1918J 3 W. W. R. 858.— CAN. 

fl. .) — ^An application for stay 

of proceediDKs before deft, has filed 
his written statement or taken any 


other step in the suit does not con- 
stitute taking a step In the pro- 
ceedings within Arbn. Act, s. 19, so 
as to operate as a bar.— Joylall & Co. 
V. OOPIRAM Bhotioa (1920), I. h. R 
47 Calc. 611.— IND. 

306 i. Securiiy for costa.] — Dofts. 
were hold to be precluded from moving 
for an order staying proceedings In an 
action, by having previously issued & 
served an order for security for costs. — 
Hf.istein & Sons v, Poiaon Iron 
Works, Ltd., [1020) 46 O, L. R. 285.— 
CAN. 

398 i. Summons for direntions .] — 
If a party on a summons for directions 
takes objection, this Is a ** step in the 
action ’* 6: prevents him applying for 
a stay of the action, although he may 
say at the time he intends to apply 
for a stay. — Buckley v. Queen. In- 
surance Co., [1023] 3 D. L. K. 163. — 
CAN. 

PART 1. SECT. 12, SUB-SECT. 2. 

441 i. .Powers db duty of court .] — ^An 
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arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree : — Held : it was 
the duty ot the ct. in working out a 
contract which pro\'tdod for such 
arbn. to receive evidence of such value 
& to decide the question.— Caloart 
City v. Bix)W, [1925] 3 D. L. R. 11C5 ; 
[19251 3 W. W. R. 225.— CAN. 

PART I. SECT. 18, SUB-SECT. 1.— B. 

494 U. Suimdssion by Crown in 

right of Dominion.] — Ontario Arbn, 
Act, 8. 6, making a Bubmission to arbn. 
irrevocable except by leave of the ct.* 
does not apply to a submission by the 
Crown in right of the Dominion. — 
Gauthtbr V. R. (1916), 50 S. C. R. 
176 ; 40 D. L. R. 353.— CAN. 

PART 11. SECT. 1, BUB-SECT. 1. 

679 X a. Find v. South 

African Railways & Harbours 
(1927), 48 N. L. R. 369.— S. AF. 

679 xxvii. .) — Sms V. Seller 

(P. E, I.), [1927] 2 D. L. R. 51,— CAN. 



VoL n.-ArbitratioiL Cases 629-784. 


Bjomst^d & Ouse Sliipping Co., [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 5, to appoint^ an 
arbitrator the ct. hae a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the builmng & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 6 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application. — Re Bjorn- 
STAD & Ouse Shipping Co., [1924] 2 K. B. 
673 ; suh nom, Bjornstad v. Ou.ob Shipping 
Co., 93 L. J. K. B. 977 ; 131 L. T. 663 ; 40 
T. L. K. 636 ; 68 Sol. Jo. 764 ; 30 Com. Cas. 
14, C. A. 

630. Add* Annotation : — Folld. Ilichardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 

630a, ,] — A contract for the sale 

of goods was entered into between B., the 
seller, & B., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & B., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 


mitted to arbn. B., while willing to go to 
arbn. as between himself & B., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to B. as principals. B. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
B. 6 ; — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & B. & the foreign firm on the 
other, there was no “ matter ** ponding in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R . S. O. 
Ord. 64, r. 23, /is, consequently, it lay not to 
the Ct of Appeal, but to the Div. Ct, — 
BTCHART>SONfl & BrADLBY * CO. V. BERN- 
HARD, [1925] 2 K. B. t21 ; 94 L. J. K. B. 
691 ; 133 L. T. 234, D. C. 

638. Add. Annotation : — Mentd. Dibble v. Wilts 
&; Somerset Farmers, [1923] 1 Ch. 342, 

639. Add. Annotations : — Mentd. A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268 ; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 396. 

686. Add. Annotation : — ^Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 

696. Add. Annotation : — Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 

704*. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. B. 684. 

791. Add. Annotation : — Refd. Boynton v. Bichard- 
son (1924), 69 Sol. Jo. 107, 

793. Add. Annotation : — Refd. Wisbech R. 0. v. 
Ward (1927), 138 L. T. 308. 

794. Add. Annotations : — As to (1 ) Consd. Wisbech 
B. D. C. V. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


PART II. SECT. 1, SUB-SECT. 2,— A. 

n. Add as follows : — Revsd. sub nom. 
Inverness Rt. & Coal Co. v. McIsaao 
(1906), 37 S. C. R. 134. 


oi. 


Objection in — Wheiher main- 


iainableA — Where an a^jreeraent with 
an incorporated club provides that it 
shall be compensated for damage from 
the acts which the agreement authorises 
the other party to perform, it is not 
open to such party to object that 
notice of the appointment, in pursuance 
of the agreement, of the club’s arbitra- 
tor is not properly sipmed . — Re Winni- 
peg Goi^* Club v. HuiUHiNae (Man.), 
[19201 4 D. L. R. 1188; [1926] 3 

W. W. R. 443.— CAN. 


PART H. SECT. 1, SUB-SEOT. 2.— B. 

yli, ,] — A motion to ap- 

point an arbitrator under s. 8 of the 
above Aot on the refusal of the muni- 
oipalitv to appoint its arbitrator, 
rofusea on the ground of lack of Juris- 
diction. — Gold v. So urn Vancouver, 
[1918] 8 W. W. R. 685.— CAN. 

See, also, Vol. II., p. 409, case n. 


PART II. SECT. 1, 8UB-SE0T. 4. 

018 1. Time for appointmeni.]- 


Synod op Huron v. Fiuiguson (1924), 
60 O. L. R. 161.— CAN. 

PART II. SECT. 1, SUB-SECT. 6. 

sm. Original nominee incapable, of 
acting. \ — A party to an arbn. has power 
to appoint another arbitrator In place 
of a first who has rendered himself 
Incapable of acting. — Re Weiler 
Brothers & City op Victoria Cobi'n. 
(1917), 24 B. C. R. 148.— CAN. 

PART II. SECT. 1, SUB-SECT. 6.— C. 

d (p. 408) 1. — r- Vancouver Incorpora- 
tion Act.] — Spencer v. City op Van- 
couver (1922), 68 D. L. R. 747 ; 30 
B. C. R. 382 ; [1922] 1 W. W. R. 779.— 
CAN. 

d (p. 408) ii. Costs of applica- 

tion.} — A Supremo Ct. Judge in appoint- 
ing an arbitrator is acting as persona 
designata. Sc has no Jurisdiction under 
8. 133 (9) of the above Aot to award 
costs. — ^MATTE V. Vancouver (City), 
[1917] 2 W. W. R. 63.— CAN. 

n i. .] — BUI.GER V. Home 

Insurance Co., [1927] 2 D. L. R. 685 ; 
[1927] 2 W. W. R. 456 ; 38 B. C. R. 
270.— CAN. 

0 i. Party declining to appoint — 

Ottoman Order in Council. 1910, arts. 90, 
99, 129.]— South British Insurance 


Co., Ltd. v. Gauci Brothers & Co., 
[1928] A. C. 352; 97 L. J. P. C. 101; 
139 L. T. .362, P. C.— EGYPT. 

sn. Arbitrator incapable of acting — 
Removal of residence to United States 
of America — Arbitration Act, 1909. J— 
Where an arbitrator had removed his 
residence to Buffalo, N.Y., & was not 
o.vpcctcd to return : — Held : the ap- 
pointment of a new arbitrator was 
Justified as the first was ** incapable 
of acting ** within a. 7 of the above Act, 
— Re McN AUGHT & Stones-Stephens 
Oil Co. (No. 2). [191813 W. W. R. 337; 
43 D. L. R. 7.— CAN. 

PART II. SECT. 5, SUB-SECT. IJ 

so. Arbitrator a barrister.] — School 
District St. Boniface v. Macdonald, 
[1927] 2. D. L. ll. 735.— CAN. 

PART II. SECT. SUB-SECT. 4. 

sp. Actum for return of excess paid 
— Payment by one cheque to arbitrators 
jointly — Form of judgment.] — The Judg- 
ment should be against each deft, for 
the sum received by him in excess of 
the amount to which he was entitled. — 
Canadian Northern Ry. Co. v. 
OUSLEY, [19181 2 W. W. R. 1005 ; 11 
Sask. L. R. 282 ; 42 D. L. R. 772.— 
CAN. 
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Part III— The Hearing. 


816a, — Act of iSS9, s. 2, Sched. 

Subject to any legal objection, j 
(1) In an arbn. for the determination or 
disputes under a contract ® 

Shipping OontroIJer on behalf of His Majesty 
& wiothor party, the arbitratora or umpire 
have no jurisdiction under Sched. 1 ( / h in- 
corporated in sect. 2 of the above Act, or 
othenvise, to require the Shipping Controller 
to msike discovery of the documents m ms 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ** apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall ** do 
all other things which . . . the arbitrators or 
umpire may require.** — He Soci^Tii: Lks 
Affrj^teurs R^unis & Sheppinq Oon- 
TROIXER, [1921] 3 K. B. 1 ; sub nom. Soci^:t6 
liEs Affri^textrs R6uni8 V. Shipping Con- 
TROIXBR, 00 L. J. K. B. 812 ; 124 L. T. 727 ; 

37 T. L. R. 400. B. 0. 

Annotation : — As to (2) lUdid. KnrseU v Timber Operators & 
Contractors, H023J 2 K. B. 202. 

Biscovery against the Crown generally, see 
Biscovery, Vol. XVIII., p. 60. 


of Exeh. on the aiuna facts am set oiii 
No. 880: — Bald: the party warn privili 
durtag the jourxjmy, includh^ his stay 
Clifton, on the ground of the deviation bein ^ 
for a nacessanr purpose, 4b the delay no moiv 
than reasonable for the acoompli^ment oi 
it. — R icketts v. Gurnet (1819), 7 Price, 

1106. 


253. 

885. Add. Anno/afiona : — Rcfd. A.-G. for Manitoba 
V. Kelly, [1022] 1 A. C. 208; Keiantan 
Government v. Duff Bevelopment Co., [1923] 
A. C. 395. 

836. Add. AnnoiatUm : — Consd. Cajzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

840. Add. Annotation : — Refd. R. c. Sullivan, 
[1928] 1 K. B. 47; R. v. Harris, [1927] 2 
K. B. 687. 

841a. Whether entitled to act as advocate for part- 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — Roff 
V. British & French Chemical Manufac- 
turing Co. & Gibson, [1918) 2 K. B. 677 ; 
87 L. J. K. B. 096 ; 119 L. T. 436 ; 34 T. L. Ry. 
486 ; 62 Sol. Jo. 620, C. A. 


(mth 1 Nev. & 
832), 1 Moo. A s. 


699 ; 1 Chit. 682 ; 146 E. R. 
Annotations .--BeM. S^noer v. Newton 
P. K. B. 818. Heota. Selby v. Hills (1 


817. Add. Annotofions .* — Consd. Be Soc.LesAffr^- 
teurs R6unis & Shipping Controller, [1921] 
3 K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1 923] 2 K. B. 202. Mentd. I^ight 
V. West, [1926] 2 K. B, 238. 

817a. Power of arbitrator to order — Refer- 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer lnterroga*tories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — Kursell v. Timber 
Operators & Contractors, Ltd., [1928] 
2 K. B. 202 ; 92 L. J. K. B. 607 ; 129 L. T. 
21 ; 87 J. P, 79 ; 39 T. L. R. 419 ; 67 Sol. Jo. 
557 ; 28 Com. Cas. 376, B. 0. 

830. Add. Annotedion : — Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 

880a. .] — On an application to the Ct. 


g41b. .] — French Government v. Tsuru- 

SHiMA Mabu (Owners), No. 1022a, post. 
862. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. Agreement to dispense with 

notice.] — French Government v. Tsuru- 
8HIMA Maru (Owners), 'No. 1022a, poet. 

906. Add. Annotations ; — As to (1 ) Apprvd. & 
FoUd. Oppenheim v. Mahomed Haneef, 
1922] 1 A. O. 482. Refd. Scrimagiio v. 

Thomett & Fehr (1924), 131 L. T. 174. 
As to (2) Apprvd. Sc Folld. Oppenheim t;. 
Mahomed Haneef, [1922] 1 A. O. 482. Refd. 
Scrimagiio v. Thomett & Fehr (1924), 131 
L. T. 174. 


part hi. sect. 2, sub-sect. 2. 

t i. .] — Itc Smith & Plympton 

(TowNSHm) (1886), 12 O. R. 20,— CAN. 

PART HI. SECT. 2, SUB-SECT. 4. 

SSSiii. — : — .] — Tbore ia no 

atatntory rule that If an arbitrator pro- 
ceeds ex parte without givinff notice of 
his intention to procoed in that man- 
ner, the award made by hiTn must be 
set aside. — U daichand Panna Lall 
». Dbbibux Jb^nram (1020), I. L. R. 
47 Calc. 951. — IND. 

PART HI. SECT. 2, SUB-SECT. 8,— A. 

f i. r: An arbitrator con- 

declde the case submitted to Mm 
on his own knowledge & without 
taking erldeBoe, unleijie the terms of the 
reference especially permit him to do 
so.-— L aCHMI NAAAIN V. SUBONATB 
PONDB (1919), I. L. R. 42 All. 186.— 
IND. 


p i. — — .1 — In an agrionltural 

reference when the geher^ question 
submitted was a matter depending 
upon opinion HcW.* the oversman, 
himself a farmer & skilled valuer, was 
able to form a just Sc conscientious 
opinion without the necessity of hear- 
ing evidenco. — F lbtobbb e. Robert- 
son (1910), 66 Sc. h. R. 805 ; H919J 
1 S. L. T. 260.— SCOT. 

PART HI. SECT. 2, SUB-SECT. 8.— B. 

988 V. .] — An award was set 

aside for the taking of evidence by the 
arbitrator in the anmoe of the other 
arbitrators Sc of one of tbe parties. — 
He Snidbr 6c Miller’s Arbitration, 
[1924] 4 D. L. E. 818 ; 8 W. W, R. 
226.— CAN. 

938 vi. .) — One of the parties 

to an arbn. sought rednotion of the 
arbiter’s award on the ground that 
the arbiter had examine witnesses 
without that party belDg present or 
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being represented : — Held : as the 
arbiter had decided tbe question in 
that party’s favour, he had suffered 
no injustice. Sc reduction refused.— 
Black v. Williams 6t Co. (Wishaw) 
Ltd., [19243 S, O. (H, L.) 22.— SCOT. 

988 vU. .] — ^An arbitrator heard 

evidence from one party in the absence 
of his opponent, & also took evidence 
in the absence of both parties. The 
award was consequently set aside by 
the ct. — Burns v. Burns (1922), 43 
N. L. R. 461,— 6. AF. 

088 vliL By um^e.] — ^Arbitra- 
tors having differed, the mattw was 
submitted to an Umpire, who made 
inquiries in the absence of deft., but 
denied that be baU recorded any evi- 
dence at tbe time ; — Held : in making 
these InquirioB the umpire was grulity 
of misoondoot. — ^Abdul Hamid v. Mu- 
hammad Af2sal (1027), I. L. R, 8 
Lah. 329.— IND, 



VoL n.-^1)iiRitio&. Cases Dad-lOtta. 


AM» AnnotaHon : — ^Refd. Hoyai Oommissioii 
on Sugar Kwik-Hoo-Tong Trading 

Soc* (x92l9)« 38 T» L* !El». 684* 

941* Add* A^fioi<tHon -Refd. Boyal Commission 
on Sugar Supply v* Kwik-Hoo-Toijg Trading 
Soo. (1922), 38 T* L. R, 384, 

94S* Add* Annotation : — ^Rafd« Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soo. (1922), 88 T. L. R. 684. 

949a* .1 — ^An arbitrator appointed unde® 

Agricultural Holdings Act, lw8 (c. 28), fo® 
the ptu^se of determining claims So com" 
pensation payable in respect of {inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, So hay So straw removed 
by him after the determination of the tenancy, 
held two sittings So then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay So straw sold off So warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he woiild 
go to the farms on a specified date to value 
the hay So straw So to receive an account of 
the hay So straw removed.*' The tenant not 
having such an account ready So thinking that 
the oxdy question to be dealt with was a 
valuation of the stacks of hay So straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out So give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay So straw 
removed. Immediately afterwards he closed 
the hearing So made an award in which he 
dealt with the claim for hay So straw removed 
on the basis of the foreman's evidence, which 
had not been tendered by either party, So was 
taken in the presence only of the landlord's 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required ; 
— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of. So 
without previous notice to, the tenant. — 
Ee O'OoNOR & Whitlaw'8 Arbitration 
(1919), 88 L. J. K. B. 1242, 0. A. 

949b. .] — In an arbn. between sellers & buyer 

arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsden (w.) So Oo* v* Jacobs, [1922] 1 
K. B. 640 ; 91 L. J. E. B. 432 ; 126 L. T. 
409 ; 26 Com. Gas. 287, D. 0. 

949o. Evidence immaterial*] — It is mis- 

conduct which may justify the setting aside 


of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is’inunaterial. It makes 
no difference that the arbitrators could not' 
properly have made any other award tl^ 
that which they did make, So it Is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, So the ct. 
cannot inquire to what extent their minds 
were afield by such evidence. — Royal 
C oM2tfTSSION ON SUGAR SUPPLY V* KwTK- 
Hoo-Tong Trading Society (1922), 38 
T. Lu R. 684, D, 0 . 5 subsequent 'j^oceedings^ 
sub nom. Kwik-Hoo-Tong Trading Society 
V. Royal Commission on St'^gar Supply 
(1923), 129 L. T. 600. 

952. Add* Annotation : — Hefd. Royal Commission 
on Sugar Supply r. Ewik Hoo-Tong Trading 
Soc. (1922). 38 T. L. R. 684. 

065. Add* Annotation : — Refd. Royal Commission 
on Sugar Supply v* Kwik-Hoo-Tong Trading 
Soc; (1922), 38 T. L. R. 684. 

956* Add. Annotation : — Refd* Royal Commission 
on Sugar Supply v* Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

960. Add* Annotation : — Refd.'^oyal Commission 
on Sugar Supply x\ Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

964. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. ^ 

969. Add* Annotation : — Folld. Caven v* Canadian 
Ry. (1926), 133 L. T. 774. 

1000. Add* Annotation : — Refd. Kursell v. Timber 
Operators So Contractor, [1923] 2 K. B. 202. 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend pei^nally 
or by their solr. or counsel, the arbitrators 
present the evidence So arguments to the 
umpire So have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties m^e his award 
on the case as presented by the arbitr^lxDrs. 
On a motion to set aside the award on the 
ground of misconduct by the umpire ; — 
Held : there was no evidence of misconduct 
by the umpire. So the motion failed. 

In arbn. proceedings primd fade the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing. 
So the only way in which the rule can be 
departed from is by agreement, So the ct. 
would give effect to their agreement (Atkin, 
ij.J.). — F rench Government v, Tsuru- 
fl TTTMA Maru (Owners) (1921), 37 T. L. R. 
961, C. A. 

Annotation: — ^Refd. Bourgeois v. Weddell, [1924] 1 K. B. 

539. 

1023a. Right to call arbitrator as witness.] — A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 


959 V. — — ^An award was set 
aride beoanae. tn oonaidering the aame 
after the hearing, an arbitrator. In the 
abaenoe of Sc without notice to the 
parties, Interriewed Sc got InformaUon 
from one ,wbo had been a witness on 
the heating . — Re Yukon Gold Co. 


Sc Mobbjau, [19211 1 W. W. R. 760 ; 
67 D. L. H. 229.-^AN. 

959 vL — «.] — ^Where the arbitrator 
had taken evidence In the absence of 
both parties ; — H^d *• the award 
should oe set aside. — ^BUBNS v. Burne 
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(1922), 43 N. L. R. 461.— S. AF. 

FART HI. SECT. 2, SUB-SECT. 8.— C. 

968 X. S* P. Latham v* Foss's 
Aubtrauak Fibres, Ltd., [1926] 
V. L. B, 427.— AUS. 
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arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualided from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator. — Bourgeois v. Weddell & 
Co., [1924] 1 K. B. 639 ; 93 L. J. K. B. 232 \ 
130 L. T. 635 ; 40 T. L. B. 261 ; 68 Sol. Jo. 
421 ; 29 Com. Cas. 152 ; 88 J. P. Jo. 25, D. C. 

1034. Add, Annotation : — Refd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1035. Add, Annotation : — Refd. Czarnikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1036. Add. Annotation : — Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1036a. ,1 — A contract for the sale 

of sugar provided that the contract w’as 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; & by r. 19 : “ Neither buyer, seller, 
trustee in bkpey., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.** A dispute between the buyers & 
sellers was referred to the arbn. of the 
councU. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1 889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the giuund of misconduct of the 
arbitrators in so refusing : — Held : r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, Sc the award must 
be set aside. — Czarnikow v, Roth, Schmidt 
& Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 38 T. L. R. 797 ; 28 Com. 
Cas. 29, C. A. 

1037. Add, Annotations : — ^Refd. Buerger v, Bar- 


nett (1919), 89 L. J. K. B. 161 ; Czarnikow 
V, Roth, Schmidt, [1922] 2 K. B. 478. 

1039. Add, Annotations : — Mentd. Cornelius v, 
Phillips, [1918] A. C. 199 ; Anderson t>. 
Daniel, [1924] 1 K. B. 138. 

1039a. Well-defined question of law must be 

formulated.] — ^An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which ho desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved. — Williams v, Manissauan Pri^res 
(1923), 29 Com. Cas. 42, C. A. 

1043. Add, Annotation : — Mentd. Re Cogstad Sc 
Newsum, [1921] 1 K, B. 87. 

1047. Add, Annotation : — Refd. Czarnikow v, Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. Add, Citation: — On appeal, [1914] 1 Ch. 
300. C. A. 

Add, Annotations : — Mentd. R. v, Bedfordshire 
County Council . Ex p. Sear, [1920] 2 K. B. 465 ; 
Morris v, Harris, [1927] A. C. 252. 

1051a. Application to stay proceedings — 

Until security for costs given.] — The Govt, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. Sc the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the (lovt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to state a case. 
Sc thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
G) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter Sc of the 
arbn. : — Held : so far as concerned the 
summons for a case to be stated the Govt, 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, Sc being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.*s 
application must stand over to be dealt with 
on the hearing of the summons. — Duff 
Development Co., Ltd. v, Kelantan 
Government (1926), 41 T. L. B. 376 ; sub 
nom. Re Duff Development Co., Ltd. Sc 
Kelantan Government, 69 S. Jo. 491. 

1053. Add, Annotaiions : — Consd. Duff Develop- 
ment CJo. V, Kelantan Government (1926), 
41 T. L. R. 376. Refd. Northwood v. L. 0. C. 
(1927), 137 L. T. 49. Mentd. Manbre Saccha- 
rine Co. r. Com Products Co., [1919] 1 K. B. 
198 ; (Cogstad v, Newsum, [1921 ] 2 A. 0. 628. 

of law arising In tho conrso of tho 
arbn. proceedings, yet the award 
expressed to be based upon such 
opinion Sc incorporating same, if tho 
opinion is erroneous, may be sot aside 
Sc referred book to the arbitrators as 
being baaed on an error of law apparent 
upon tho face of the awam . — Re 
Brsohin Sc Drapkut lACPORTiNa do.. 
Ltd., [1928] N. Z. L. R. 241.— N.Z. 


PART HI. SECT. 8, SUB-SECT. 1. 

1084 V, Arbitration Act, R. 8. O,, 

1914 <c. 65).l — A cose may lie stated 
the arbitrators under s. 29 of the 
above Act , — Re Toronto General 
Trusts CJorpn. Sc McConkey (1918), 
41 O. L. R. 814 ; 13 O. W. K. 281.-- 
CAN. 


m 1. 


«} — case stated by arbi- 


trators, under Arbn. Act, H. S. O., 


1914 (c. 65), 8. 22, for the determination 
of the ct., is now to be heard a Judge 
in the Weekly Ct . — Re McConkey's 
Arbitration (1918), 42 O. L. R. 380 ; 
14 O. W. N. 31 ; 43 D. L. R. 732.— CAN. 

1069 1, Where erroneous 

award can he set aside.}— Although an 
appeal cannot be brought upon an 
opinion of tho ct. ^ven to arbitrators, 
wlio bare consulted the ct. on a point 
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1054. Add, Afitwioiion : — Refd. Cogstad v. New- 
sum, [1921] 2 A. C. 628. 

1055. Add» Annotations : — As to Tl) Gonsd. Cogstad 
V. Newsum, [1921] 2 A. 0. 628. As to (2) 
Reid. Cogatad v, Newsum, [1921] 2 A. 0. 628. 

1056. Add* Annotations: — Consd. Northwood v. 
L. C. 0. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine CJo. v. Corn Products Co,, [1919] 
1 K. B. 198; Cogstad v, Newsum, [1921] 2 
A. C; 628 ; Duff Development Co. v. Kelantan 
Government (1926), 41 T. L. B. 376. 

1057. Add* Annotations : — Consd. Cogstad v* New- 
Bum, [1921] 2 A. C. 628. Refd. Larrinaga 
V* Soc. Franco-Americaine des Phosphates de 
MeduUa (1922), 92 L. J. K. B. 46. 

1058a. .,] — A special case 

stated by an arbitrator for the opmion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
&> an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, ife assessed damages for 
the breach. The award concluded with 
these worrls : ‘‘ The question for the opmion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.” : — Held : this was not a (Inal 
award ; the case was, therefore, stated under 
sect. 19 & no appeal lay to the Ct. of Appeal.. 
— Cogstad (C. T.) & Co. v* Newsum (H.), 
Sons & Co., [1921] 2 A. C. 628 90 L. J. K. B. 

1293 ; 86 J. P. 263 ; 37 T, L. B. 996 ; 19 

L. G. B. 681 ; 27 Com. Cas. 11 ; svb nom. 
Re Cogstad (0. T.) & Co. & Newsum (H.), 
Sons Co., Ltd., 126 L. T. 66 ; 16 Asp. 

M. L, 0. 369, H. L. ; affg, S. C. siib nom* Be 
Cogstad & Oo. & Newsum, Sons & Co., 
^[1921 ] 1 K. B. 87, 0. A. ; previous proceedings, 
svb nom* Lord (Owners) v* Newsum, Sons 
& Co., Ltd., [1920] 1 K. B. 846. 

Annotation Expld. w Distd. Larrluaga v , Soc. Franoo- 
Amerioaln© dos Phosphates de Medulla (1022). 92 
L. J. K. B. 45. 

1059. Add, Annotations : — Consd. Re Wulff & 
Dreyfus (1917), 117 L. T. 683 ; Be Cogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v* Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. 0. 396. Refd. Be Olympia 
Oil & Cake Co. S& MacAndrew Moreland, 
[1918] 2 K. B- 771 ; Be Parsons & Brixham 
Pishing Smack Insce. Soc, (1918), 62 So). Jo. 
384; Westacott v. Hahn, [1918] 1 K. B. 
495 ; Champsoy Bhara v, Jivraj Balloo 
Spinning & Weaving Co., [1923] A. 0. 480; 
Northwood V. L. C. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce.^socn. (1027), 


96 L. J. K, B. 590. Mentd. Hill v, Showell 
(1918), 87 L. J. K. B. 1106 ; Payzu v. Saunders, 
[1919] 2 K. B. 581 ; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 

1062. Add* Annotation : — ^Mentd. Harnett v. Bond, 
[1924] 2 K. B. 517. 

1067. Add* Annotations: — As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 
Generally, Mentd. Metropolitan Water Board 

V. Kingston Union Assmt. Com., [1925] 
2 K. B. 509. 

1067a. Finality— Request to court to vary if award 
wrong In law.] — Disputes wliich had arisen 
under a charterparty were r'^ierred to arbn. 
& the arbitrator made h^a>. rd in the form 
of a special case in whieW, after setting out 
the facts, &; holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows : “ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then 1 request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference the costs of my award shall 
stand ” : — Held : the award was a complete 
& final award under sect. 7 of the Act of 
1889. — Larrinaga & Co. v. Societb Franco- 
Americaine DES Phosphates de Medulla 
(1922), 92 L. J. K. B. 46 ; 27 Com. Cas. 160. 

Annotation : — Mentd. Hirji Mulji v . Cheong- Yue S.S. Co., 
[1926] A. C. 497. 

1069a. Subject-matter ot commercial nature — 
May be transferred to & heard in Com- 
mercial Court.] — Practice Note, [1927] 

W. N. 258. 

1070. For Burden of proof on party disputing 
award ” read “ Right to begin — Burden of 
proof on party disputing award.” 

1071. For ” ” read ” .” 

1071a. Award in alternative form — Party 

claiming damages entitled to begin.] — Patrick 
& Co. V. Busso-British Grain Export Co., 
Ltd. (1927), 43 T. L. B. 724. 

1071b. Case stated on unstamped document — • 
Struck out.] — Symington &; Co. v* Union, 
Insurance Society op Canton (1927), 164 
L. T. Jo. 390. 

1073. Add* Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Ch. 31. 

1076. Add* Annotations : — ^Mentd. County Hotel 
& Wine Co. v* L. & N. W. By. (1918), 17 
L. G. B. 274 ; S. E. By, v* Cooper, [1924] 
1 Ch. 211 ; Birkdale District Electric Supply 
Co, V. Southport Corpn., [1926] A. C. 365. 

1082. Add* Annotation : — Refd. Be Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1088. Add* Annotation : — ^Refd. Buf v. Pauwels, 
[1919] 1 K. B. 660. 

1083a. Act of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — C ogstad (0. T.) & Co. v* Newsum 
(H.), Sons 4s Co,, No. 1058a, ante. 
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lOiSb* Loss of right to appeal — ^Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made th^ different awards, 
leaving the ct. to decide which was right. 
The judge having decided that iJbie lust 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a recei|>t therefor. They then 


appealed from the decision of the judge & 
contended that the second award was the 
light one flfsld • having d em a nd ed dc 
accepted pa3rment under the first award 
applts. were precluded from contendingthat 
it was wrong. — Dextebs, Ltd. v. Hill Obbst 
Oil Co. (Bbadford), [1920] 1 K. B. 348 ; 96 
L. J. K. B. 386; 184L. T. 494; 42 T. L. B. 
212 ; 31 Com. Cas. 161, 0* A. 


Part IV. — The Award. 


1086 * Add. Annoiaiiona : — Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268 ; Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46 ; Bocking- 
ham Sist^ of Charity v, B., [1922] 2 A. C. 
316. 

1107a* Award signed by all three as arbitra- 
tors.] — Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators ’* ; — Held : the third per- 
son who signed the award was properly 
appointed as umpire, ho acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Benabu & Co. V. Produce Brokers Co., 
liTD. (1921), 37 T. L. R. 609 ; on appeal. 37 
T. L. B. 851, C. A. 

1152a. Existence of written contract — Signa- 

ture by one pwty only.] — To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the con&act has been 
signed by one of them only does not con- 


stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. — R uf (T. A.) & Co. v. Pauwels, 
[1919] 1 K. B. 660 } 88 L. J. K. B. 074 ; 121 
L. T.. 36 ; 83 J. P. 160 ; 36 T. L. R. 322 ; 
63 Sol. Jo. 372. O. A. 

1165. Add. Annoiaiiona : — Mentd* A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46 ; Rocking- 
ham Sisters of Charity v. B., [1922] 2 A. C. 
315. 

1172* Add. Annotation: — ^Mentd. Oayzer, Irvine 
V. Board of Trade (1926), 95 L. J. K. B. 1054. 

1182* Add. Annotation : — Retd. Re Bubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315. 

1187* Add. Annotations : — Consd. Hirji Mulji v. 
Cheong Yue 8.S. Co., [1926] A. C. 497. Mentd. 
Manbre Saccharine Co. v. Com Products 
Co., [1919] 1 K. B. 198 ; Clark v. Cox, 
McEuen, [1921] 1 K. B. 139; A.-G. for 
Manitoba Kelly, [1922] I A. 0. 268. 

1188. Add. Annoiaiiona : — Refd. Lebeaupin v. 
Crispin (1920), 124 L. T. 124 ; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
405. Mentd. Montevideo Gas Sc Drydock 
Co. V. Clan Line Steamers (1921), 37 T. L. R. 
644 ; Taylor v. Bank of Athens, Pinnock v. 
Bank of Athens (1922), 128 L. T. 795. 


PART IV. SECT. 2. 

k i. Majority award valid — 

Alberta Insurance Act. R. 8. A., 1922 
(c. 171).] — On a enbrnirision io«n arbn. 
of three persons under statutory con- 
dition No. 22 in Sohed. C. to the above 
Act, to determine the amount of loss, 
the decision of a majority of the 
arbitrators is binding. — Q lasck>w Un- 
DKRwiuTERS V. 3mitb. [1924] 4 D. L. K. 
801 : [1924) S. C. R. 531j affff., [19241 
1 D. L. R. 187 ; 1 W. W. R. 156 ; 20 
Alta. L. R. 114.— CAN. 

-.] — Held : the 
award was valid. — Re Baldwin & 
WiLLiNSKY, [1926] 1 D. L, R. 1177 ; 
66 O. L. R. 296.— CAN. 

1100 V. Award livone.) — Hdd : 

valid. — Re National Trust Co. £c 
Municipal Dis'nucr or Vale, [1926] 
3 D. L. R. 469.— CAN. 

IlOe ia. Held; blnd- 

ing. — ^M asters Sc McDouoall v, 
Stepbek, Stephen v. Masters Sc 
MoDouoall, [1926] 4 D. L. R. 684 ; 
11925] 3 W. W. R. 493.— CAN. 

1109 viil. — — .] — Where the 

arbitrators did not meet together St 
sign the formal document in the 
presence of each other : — Semble : the 
award was invalid. — Harrison v. 
Harrison (1918). 41 O. L. R. 195; 
IS O. W. N. 245.— CAN. 


1109 ix. .] — Rte Farm 

Co. V. British Oak Insurance Co., 
Ltd^ [1924] 3 D. L. R. 706; 3 

W. W. R. 16.— CAN. 

PART IV. SECT. 6. 

1126 z. ^.1 — ^An award made 

upon an arbn. under Municipal Act is 
ublisbed when notice thereof is given 
y the arbitrators to tbo municipality. 
— Re SwEiNseoN Sc Municipality of 
CTbarleswooo, [19171 1 W. W. R. 
293 : 27 Man. L. R. 234.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1161 zi. .1 — ^Tho umpire is 

bound by the terms of the submission. 
Sc he cannot make an award not wltliin 
its scope. — P orter v. Porter (1921), 
66 1. L. T. 206.— IR. 

PART IV. SECT. 8, SUB-SECT. 2.— B. 

sl« .]— HeM.* the arbitrators 

bad no power to inolude In their award 
Interest on the amount found to be the 
value of the property from the date 
of taking posseauon. — Toronto City 
OoRPN. V. Toronto Ry. Oobpn., [1925] 
A. O. 177, P. 0.— CAN. 

■a. Reference of ** aecuraeu** dr 
** justioP* of oocounfs.}— flew .* the 
arbitrator was appointed to adfust the 
accounts between the parties on a felr 

*1 


Sc equitable basis, & had a discretion 
whether any interest should be allowed 
to either party. Sc in the exercise of that 
discretion was not bound to apply any 
rule of law. — Fisher v. Matson Sc Co., 
Matson Sc Go. v. Fisher, [1918] 
N. Z. L. R. 1.— N.2. 

PART IV. SECT. 8, SUB-SECT. 2.— 0. 

1186 ii. Award dismissing claiin 

for ehort delivery.] — Held: words** any 
claim or disimte arising in connection 
with this contract *' in the arbn. clause 
included a claim for short delivery of 
goods.— Gbamandi Lal-Nabain Das 
V. Cburanji Lal-Pokhar Mal (1923), 
1. L. R. 4 Lah. 168.— IND. 


11861, StbbmiasUm of any question 
arising under eonfraefr^Awara giving 
damagea for n<m-dsfieefy.>— Where a 
contract provided for a reference to 
arbn, of any^uestion arising under it : 
— HM: the proper oonchision upon 
the eridenoe was that the parties, by 
their course of conduct before the 
arbitrators, established that the ques- 
tion ae to the damages was a matter 
in dispute Sc a subject of the reference. 
—Re BEAVER Wood Fibre Co., Ltd., 
Sc Akebioan Forest ProDuoib 
OOBPN.. U920] 47 0. L. E. 696; 64. 
D. L* k 672; 18 O. W. N. 

CAN. 



V<d. IL— AiUtaikm. Oases 1£68— 1S96. 


1263# Add» AnnofUfHon .’—Retd# Wdbdr t). Birkett. 
[1926] 1 K. B. 720. 

1281# Add* AnneiaUon : — Mentd. HoTal Coinmis* 
Bion on Sugar Supply v. Kwik-Hoo-Tong 
Trading Soc. (1922), 38 T. L. B. 684. 

1288# Add* Annotation : — Held. Weber v* Birkett, 
[1926] 1 K. B. 720. 

1291. Add. Citation: — 7 Mod. Rep. 346. 

1807. Add* Annotation : — Mentd. Be Boka & 
Peters, Bushton, [1919] 1 K. B. 491. 

1857a. — CoGSTAD (C. T.) & Co. v* 

Nbwsum (H.) Sons & Co., No. 1068a, ante. 

1857b. .] — Labbikaga & Co. v, Sooietb 

Fbakco-Aherioains: dss Phosphates de 
Medulla, No. 1067a, ante. 

1861. Add. C%t>aiion3 : — 88 L. J. K. B. 227 ; 119 
L. T. 653 i 83 J. P. 9. 

Add. Annotation .*-^Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 

1361a. .] — Arbitrators, made their award 

in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
&; in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. L.) &> Co., Ltd. 
V. Haddock, Parker & Co., [1919] W. N. 11. 

1398. Add. Annotation : — Mentd. Ayscough v. 
Sheed Thomson (1923), 92 L. J. K. B. 878. 

1415a, Reserved for consideration if 

required.] — Be O’Cqnor & Whitlaw’s Arbi- 
tration, No. 949a, ante. 

1485a. .] — (1) Where parties submitted all 

matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other ; — Held : the award must be 
intended to be made on all the ndatters 
referred. 


(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in consequence of a contract between the 

arties being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators : — 
Held : a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Be Croydon Canal Co. 
(1839), 1 Per. & Dav. 391. 

1430. Add. Annotation : — Mentd Toachimson v. 
Swiss Bank Oorpn., [19^] 3 K. B. 110. 

1461. Add. Annotation : — Rm. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1467. Add. Annotation ^efd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1468. Add. Annotation : — Refd. Weber v. Birkett, 
[1926], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1473. Add. Annotation -Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1477. Add. Annotation -Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add. Annotation -Consd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1506. Add. Annotation -Refd. Weber v, Birkett, 
[1925] 1 K. B. 720. 

1611. Add. Annotation .‘—Reid. Caven v. Canadian 
Pacific By. (1925), 133 L. T. 774. 

1516a. .] — Be Croydon Canal Co., No, 

1135a, ante. 

1693a. .] — A.-G. for Manitoba v. 

Kelly, No. 238a, ante. 

1598. Add. Annotations : — Distd. Champsey Bhara 
V, Jivraj BaUoo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan Govern- 
ment V. Duff Development Co., [1923] A. C. 
395. 


PART IV. SECT. 8, SUB-SECT. 2.— Q. 

S(p.479)i. VaZiuUiontobeflxedas 

in open market — Abeence of any market.] 
—Canadian Pacitic Ry. Go. v. Winde- 
BANK, 11917} 3 W. W. R. 09.— CAN. 

qi. .] — The points for decision 

OD a sabmission to arbn. were on which 
partner rested the responsibllty for the 
causes necessitating dissolution. Sc 
on which condition the partnership 
should be dissolved : — Bela : this did 
not give Jurisdiction to the arbitxator 
to award pay^ment by one partner of 
damages because of premature dissolu- 
tion of the partnership. — Re Abbitra- 
TiON Act, Re Guyot & Vioourbt Sc 
Award hade by Oobsslin, [1919] 3 
W. W. R. 967.— CAN. 

PART IV. SECT. 8# SUB-SECT. 8.— D. 

1286 Iv. — Delioery of goods ** in 
fair proportion to aU imports.**}^ 
Held: the direction to deliver goods 
** in fair proportion to all imports 
was Uttoeitatn Sc lacking In finality SC 
therefore not enforceable,— T bomf- 
601 ^ Mboqitt Sc Co., Ltd. v. Moody 
(1920). 21 S. R. N. S, W. 126; 37 
N. 8. W. W. N. 267.— AUS. 

PART rv. SECT. 8, SUB-SECT. 8.— S. 

Bb.. Award of sum subject to 

Oood St spseUa reasons.**}^ 
Nobub 9. Oamfhellfobd. Lakz On- 
tario & >Vl«TlBaN Ry. CO. ( 1918 ). 21 
Oaa. Ry, Cm. 860,--0AN« 


so. Axiford for payment for worldng 
to ** estimated depth.] — An award 

stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor was 
thus entitled : — Held : the amount of 
the contract-price Sc oredlts allowed 
could be ascertained by evidence. 
Sc the use of the word ** estimated 
in the award was deflnito & amounted 
to a fixing of the depth at 2,400 feet. — 
McNauoht V . Stoess-Stbpbbns Oil 
Co., Ltd., (19191 1 W. W. R. 962.— 
CAN. 

PART IV. SECT, 8, SUB-SECT. 3.— L. 

1366 1. Award seUlinq dispute — 
Alternative if court should decide 
differently.] — ^An arbitrator awarded a 
certain sum. Sc, in the event of the 
Bupreme Ct. determining that certain 
views expressed by him in his reasons 
were erroneous, a certain larger sum : — 
Held : In the absence of any such 
determination the alternative award 
did not come into operation, Sc the 
award was not thereby render^ uncer- 
tain. — Melbourne Harbour Trust 
OOMRS. V. Hancock, [1927] V. L. R. 
418 ; 89 C. L. IL 570 ; [1927] Argus. 
L. R, 245.— AUg. 

PART IV. SBOT. 8# SUB-SECT. 9.— D. 

1617 1. Rsferenes of two eeparate mat- 
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ter 8 — One award.] — Held: the award 
must be referred to the arbitrator to 
draw up two awanls . — Re Dreyfus 
& S, A. Milling Sc Trading Co., 
[1923] S. A. S. R. 75,— AUS. 


PART IV. SECT. 10. 

1520 V. .] — Where an arbn. 

award is valid as to a part thereof & 
void 08 to another part, the valid por- 
tion, if severable from the rest, is 
enforceable. — City of Swift Currbt^t 
V. Leslie, [1920] 1 W. W. R. 467 ; 
52 D. L. R. 532.— CAN. 


1641 il. .] — An award contained 

two directions Held .* the two 
directions could not be severed. Sc, 
although the first direction was valid, 
the second direction being invalid 
Jiidgment must be entered Cor deft. — 
Thompson, Msggitt Sc Co., Ltd. v. 
Moody (1920h 21 S. R. N. S. W. 125 ; 
37 N. S. W. W. N. 267.— AUS. 


PART IV. SECT. 18, SUB-SECT. 1. 

169411. — — .] — The ct. has 

Jurisdiction to set aside an award where 
aner ror of law appears on the face of 
It. — Re Casswbll Sc Co., Ltd. & 
Donald Sc Jacobs, Ltd., [1921] N. Z. 
L. R. 368.— N.Z. 

1694 iii. .]— Saleh Ma- 

homed UMER DOOSAL V. NA'rHOOMAL 
KlwaAMAL (1927), 54 L. R. Ind. App. 
KtTllTr, 65 <5alo. 126.— IND. 



1598a— 1647. English and Eaepire Digest Supplement. 


1598«. Certain trawlers were JMured 

as to three-quarters of theii- value m the B. 
Insurance Co. To save theu* vessels from 
destruction by enemy submarine, the ownere 
cut away the trawls, which were not msiired, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
putes should be settled in the first instance 
by a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that “ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,** etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on, the face of it , &, having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 
Parsons v, Brixham Fishing Smack Insur- 
ance Co., Ltd. (1918), 118 L. T. 600 ; 14 
Asp. M. L. C. 307 ; sxtb nom. Re Parsons & 
Brixham Fishing Sma'ck Insurance Co., 
Ltd., 02 Sol. Jo. 384, D. C. 


1598b. .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition wliich is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — Champsey 
Bhara & Co. V. JivRAJ Balloo Spinning & 
Weaving Co., [1923] A. O. 480 ; 92 L. J. P. 0. 
163 ; 129 L. T, 166 ; 39 T. L. B. 253, P. C. 

Annotation: — Mentd. Ilirjl Muljl v. Choong Yue S.S. Co., 
[1926] A. C. 497. 


1599. Add, Annoiatioxis : — Consd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Govomment 
V. Duff Development Co., [1923] A. C. 395; 
Northwood V. L. 0. C. (1927), 137 L. T. 49; 
■Roberts v, Anglo-Saxon In see. Assocn. (1927), 
96 L. J. B. 590. Mentd. Pay^u v, Saun- 


dere, [101D] 2 K. B. 681 ; Taylor r. Bank 
of Athens, Pinnock v. Bank of AtoeM (1922), 
91 L. J. K. B. 776! Finlay v. N. V. Kwik 
Hoo Tonz Handel Maatschappij, [1028] 2 


K. B. 604. 

1603a. Immaterial to decision.] — B ubbgbb & 

Co. V. Barnett, No. 1822a, post, 

1614. Add, Annotation : — Consd. A.-G. for Mani- 
toba V. KeUy, [1922] 1 A. 0. 268. 

1622. Add, Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1624. Add, Annotations : — ^Expld. Be Becker, Shil- 
lan & Barry, [1921] 1 K.. B. 391. Refd. I^ar- 
rinaga v. Soc. Franco- Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 


1643. Add, Annotations : — Refd. A.-G. for Mani- 


toba V. Kelly, [1922] 1 A. C. 208 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. O. 805. 


1644. Add, Annotation : — Refd. Kolantau Govern- 
ment V. Duff Development Co., [1923] A. C. 


1644a. -.] — Though an award may be set 

aside for an error ' of law appearing on the 
face of it, & though a question ot construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be gi'ound 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator's con- 
clusion on construction is not enough for 
that purpose. — Kelantan Ggvernment v. 
Duff Development Co., [1923] A. C. 395 ; 
129 L. T. 356 ; 39 T. L. B. 337 ; 67 Sol. Jo. 
437, H. L. ; previous proceedings^ sub nom. 
Duff Development Co. v, Kelantan 
Government, [1923] 1 Ch. 385, C. A. 

1645. Add, Annotations : — As to (1 ) Apprvd. 
Champsey Bhara v, Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
Roberts v, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Refd. A.-G. for Manitoba 
V, Kelly, [1922] 1 A. C. 268 ; Kelantan Gov- 
ernment V, Duff Development Co., [1923] 
A. 0. 395. 

1647. Add, Annotation : — Consd. Kelantan Gov- 
ernment V, Duff Development Co., [1923] 
A. 0. 395. 


1599 i. — — In sjiecicU case sub- 
mitted to Uioh Coiirt.]—Ite BRECHIN & 
Drapery Importing Co., Ltd., No. 
1059 i, imfc.— N.Z. 

1604 il. Apparent on face of 

award.}— Held : the mintake rendered 
the award Invalid. — Beach v . Hydro- 
Electric I’OWER CO>IMISSION OP 
Ontario, [1924] 4 D. L. R. 996 ; 66 
O. L. R. 35.— CAN. 

1606 vii. Omission to mention 

agreed disposition of property . \ — Held : 
the arbitrator was entitled to supply 
tbe omission by an addition to the 
award. — Dkbret v . Debret, (1917J 
3 W. W. R. 603 ; 10 Sosk. L. R. 366.— 
CAN. 

PART IV» SECT. 13, SUB-SECT. 2.— 

B. (a). 

1626 I, General reference of all mat- 


ters in dispute,] — Held : the partiei 
were bound by the arbitrator’s award 
howoyer orronoous in law it might be, 
— National Mortgage & Agenci 
Co., Ltd. V, Braid 8c Co., [1923 
N. Z. L. R. 933.— N.Z. 


1630 vl. — Where a question 

of law has been submitted to the 
’arbitrators their decision Is not open 
to review . — lie McNauoht & Stokes- 
Stephens Oil Co., Ltd. (No. 3) 
(1919), 14 Alta. L. H. 148.— CAN. 


PART IV. SECT. 13. SUB-SECT. 2.— 

B. (fi). 


1649 vil. .) — It is no ground for 

setting aside an award that an ex- 
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amination of the materials before the 
arbitrator discloses that his findings 
are unsupported by, or against, the 
weight of evidence. — L atoam v. Fos- 
ter’s Australian Fibres, Ltd., [1926J 
V. L. R. 427.— AUS. 


PART IV. SECT, 18, SUB-SECT. 3. 

1666 iva. .] — Where an 

arbitrator has made an award In rospoot 
of a claim involving the proof of a 
number of items, an affidavit of the 
arbitrator setting out the items in 
respect of which he has made his 
award, & the amount be awarded in 
respect of each, item of the claim, is 
inadmissable in evidence. — Halulgan 
V, Lawson (1922), 22 8. R„ N. S. W. 
601 ; 39.N. S, W, W. N. 204.— AUS, 



VoL II.— ArUtraiioiL Cases 1667—^1702. 


1067* Add* Afvnoiaiion : — Consd* Sutherland v* 
H^innevig, [1921] 1 K. B. 336. 

1668a. Act of 1889, s. 7 (c).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms \^hich 
were not sufficiently explicit. Sc subsequently 
on the request of one party added explanatory 
words & issued an amended award : — Held : 
inasmuch as the original award was in the 
langu^e intended by the arbitrator Sc neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that be had failed to choose 
apt words to convey his meaning was not 
an ** accidental slip or omission ** entitling 
him to amend his award under the above 
sect., Sc the amended award must be set 
aside. — Sutherijlnd Sc Oo. v. Hannevio 
Brothers, Ltd., [1921] 1 K. B. 336; 
90 L. J. K. B 225 ; 87 T. L. B. 102; 
8i4b nom. Re Sutherland Sc Co. Sc Hannevig 
Brothers, Ltd., 126 L. T. 281 ; 16 Asp. 
M. L. O. 203, D. 0. 

1669. Add. Annotation : — Refd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 

1698. Add. Annotations : — Refd. A.-G. for Mani- 
toba V. KeUy, [1922] 1 A. C. 268. Mentd 
Larrinaga v. Soc. Pranco-Aracricaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
46 ; Hocking ham Sisters of Charity v. B., 
[1922] 2 A. C. 316. 

1701a. Liability to cross-examination.] — In 
June, 1913, claimants, B. Sc Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered }?y the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
tim^ as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit Sc charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
tumov er for the corresponding month of the 
year preceding the fire as the sum or siuns 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 


claimants’ auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of ab ditferences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. Sc G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings. Sc stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses o^ the turnover 
respectively therein stated v/ere in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be' cross-examined on all relevant issues 
Sc consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — Becher Sc 
Co. V. North British Sc Mercantile Insur- 
ance Co., [1915] 3 K. B. 277 ; 84 L. J. K. B. 
1813 ; 113 L. T. 827, D. 0. 

1706. Add. Annotations : — Mentd. Stollmeyer v. 
Trinidad Lake Petroleum Co., [1918] A. C. 
498, n, ; Slack v. Leeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 

1716. Add Annotation : — Mentd. Spencer v, Hem- 
mcMde (1922), 128 L. T. 33. 

1735. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1738. After this case add “ Personal representa- 
tive.] — See Vol. XXIV., p. 621, Nos. 6608, 
6509, &; compare origiiiai volume, pp. 393 
et seq.'* 

1751. Add. Annotation : — Refd. Czamikow v. Both, 
Schmidt, [1922] 2 K. B. 478. 

1758. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. £. B. 878. 

1761. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation : — Refd. ^scough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 


1666 lii. — Effect of etatute — 

Armraiion Act, 1914 (c. Q5).h-Held : 
the arbitrator had power to amend hia 
award under s. 10 (c) of the above Act. 
— Re WaiTK Sc City op Tobonto 
(1917), 88 O. L. R. 337.— CAN. 


PART rv. SECT. 15, SUB-SECT. 2.— 

A. (b). 

1723 zi. Dcanagea — Unless 

wrong principle followed,] — ^Lakb Erib 
& Northbrn Ry. CJo. V. MuiB (1918), 
21 Can. Ry. Cas, 350. — CAN. 


1671 vii. Unless award not 

truly stating arbitrator's opinion].— 
An appellate ot. should not Interfere 
to vary an award nnlees it Is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous . — Re Scott & 
OsHAWA Town (1922), 53 0. L. R. 
504.— CAN. 


1671 vlii, Power to increase 

aiHonni.]— The amount awarded by 
an arb Itrator may, upon oonsideratlon 
of the evidence, be increased by the 
^pellate ct. — Lake Ebtb & Northern 
Ry. Co. v, Brantford Qotr Sc 
OocNTRY Club (1918), 81 Can. Ry. Gas. 
860 ; 83 D. L. R. 319.— CAN. 


>ART IV, SECT. 15, SUB-SECT. 2.— 
A. (0). 

ni. .] — ^Where arbn. prooeed- 

ngs are initiated by a provincial 
allway co. Sc roueb of the evidence Is 
ecelved before an amalgamation of the 
50. with a Dominion railway co. Is 
iffected & the proceedings are allowed 
4) proceed after the amalgamation, 
mtu practically all that remained to 
)e done is the making of the award, 
ihe Dominion co. is bound by the 
iward made as a result of such 
irooeedlngs. — Hanby v. Can^ian 
I^ORTHBRN Ry. (3o,, 11917] 3 W. W. R. 
106 ; 36 D. L. R. 674.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2.— D, 

•d. JurisdietioH of court ordering 


JS. 
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reference,] — Where an order for a 
reference is made with the consent 
of the solrs. on both sides, & arbi- 
trators are appointed In pursuance of 
such order, Sc the arbitrators take 
evidence & file their award, counsel 
for both parties taking no objection 
to the regularity of the proceedings, 
the parties will not be permitted, after- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ot. by which the order for 
reference was made had no Jurisdiction 
to do so. — Hall v. Elbotbio Combs. 
OF Lawrencbtown, [1921] 54 N. S. R. 
283 : 67 D. L. R. 535.— CAN. 

PART IV. SECT. 16, SUB-SECT. 1. 

ai. — ^ Compulsory reference — 
SvhseQuent volurUary submissUm .} — 
Udd: the award of the arbitrator 
was not open to review by the ot. — 
Royal Commission of Wheat Sup- 
plies e. Usher Sc Co., Ltd., [10201 2 
I. R. 483.— IR. 

1786 1 a. Appellate Division of 

10 



Oases 1799ar-1861a. English and Empire Digest Sopflement. 


17dda« Single Judge of High Courts — ^Pbo- 

DT7CB BkOKBRS, LTD. V, BlYTH, URBENB, 
JouBDAiN & Co., Ltd., No. 1960a, post. 

1822. Add. Annotations: — Refd. Buerger o. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Ozamikow 
V. Both. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial,] — 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
0 . 1 1, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if bis finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — B uergsr Co. v. 
Barnett (1919), 89 L* J* K. B. 161 ; 120 
L. T. 670 ; 86 T. L. B. 260 ; 63 Sol. Jo. 391, 
D. C. 

1822b. *.] — When questions of law arise in an 

arbn. it is of the greatest Importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed through all the stages 
of its own procedure providing for an app^ 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct So his 
award will be set aside. — Re Fisched & Co. 
So Mann So Cook, [1919] 2 K. B. 481 ; 121 
L. T. 275 ; sub nom, Fischel So Co. v. Mann 
So Cook, 88 L. J. K. B. 1173, D. C. 

1825a. Disregarding statute passed after hearing 
but before issue of award.! — (1 ) Besps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war So before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, h on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 26), had come into 
operation, but there was nothing to show 


whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not ta-kiug the 
' statute into consideration : — Meld : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, A;, consequently, 
there was no misconduct ; the parties were 
not taken by surprise. So the awara was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. So before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrenoe, J.)— 
Osmond v. Wooulby (1917), 87 L. J. K. B. 
822 ; 118 L. T. 29 ; 84 T. L. B. 133, D. 0. 

1826. Add. Annotation Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 

1827. Add. Annotation : — Refd. Re Boks So Peters, 
Bushton, [1919] 1 K. B. 491. 

1839a. Surprise — What amounts to.] — Osmond v. 
WooLi^EY, No. 1825a, ante. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — ^The owner of a timber 
estate^ sold the whole of the timber thereon 
to a timb^ co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this Umber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the acUons were 
stayed So the matter was referred to arbn. 
in pursucmce of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. So was also a creditor of the 
CO. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
^ods insured So disallowed the claim : — 
Held : claimant havii^ allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Macadba V. Northern Assurance Co., 
[1926] A. C. 619 ; 94 L. J. P. C. 164 ; 133 
L. T. 162 ; 41 T. L. R. 447 ; 69 Sol. Jo. 
777 ; 31 Com. Cas. 10, H. L. 

Oboons Yue S.S. Co., 

1861a. .] — DaxTBBS, I/td. ». TTtt.t. 

, Obbst Oil Oo. (Bbadtobd), No. lOSSb, ante. 


Supreme Court .] — ^An appeal from or a 
motloo to set a^e or remit an award 
must be to tho Appellate Diy. of the 
Supreme Ct. — S ntdeb v. Miller, [1924] 
2 D. L. R. 617 ; 1 W. W. R. 1163 ; 20 
Alta. L. R. 237 ; affo., [1924] 1 D. L. H. 
198 ; [1923] 3 W. W. R. 1376.— CAN. 

1802 111. .] — In a snbmls- 

fiion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein. & that the decision of the 
arbitrator should be final Sc binding 
upon both parties : — Beld : this agree- 
ment was void as against public poUoy. 
— Bbaob V. Hydbo-Electbic Power 
Commission of Ontario. [1924] 4 
D. h. R. 996 : 66 O. L. R. 36.— CAN. 


PART IV. SECT. 16, SUB-SECT. 2.— A. 

• L — — ^Unless in the procedure 
adopted by the arbitrators there has 
been aometbizig radically wrong or 
yicions an award cannot be impeached 
on the ground that the technical web 
of Judicial procure So rulea of erldence 


wmeh surround Judicial procedure were 
not stocUy adhered to. — ^M aurig 
SB WE Hpu V. V Min Ntun (1926), 
I. L. R. 3 Ron. 387.— IND. 

reciHng order of reference 
not j^ng time for delivery of ouwrd.]— 
: an award which recited an 
order of reference not flying a time tor 
of the award was primd facie 
liable w be set aside, but Supreme Ct, 
Ordinance, 1876, of the Gold Coast, 
Ord. 62, rr. 12 (c) & 13, prevented the 
omission from having that effect. — 
Yamike Kweku V. Annor Adjate, 
[19263 ^ C. 766; 96 L. J. P. 0. 167: 
186 L. T, 642.— GOLD COAST. 

PART IV. SECT. 16, SUB-SECT. 2.*-B, 

eJ. Refusal to stale ease .] — 

Neglect by an arbitrator to state a case 
for the opinion of the ot. iffter being 
definitely asked by either of the parti4 
to do so is primd facte technical mis- 
conduct for whJoh his award may be 
set aside. — ^F isher v. Matbok So Co., 
Matson So Co. v. Fisber, (19183 


JU. JX. X.- 




1811 II a. "Where in a paving 

contract with a city the Uty*6 engineer 
Is made arbitrator, he must guard 
against being unduly influenced by his 
employee ; 6^ if it appears that he la 
so biased as to be likely not to deride 
fairly, then the oontraotor will not he 
bound by his derision. — Blomb v, 
City of Regina, [19201 1 W. W. R, 
gn JOO D. L. R. 98 ; 18 Alta. L. B. 
94.— CAN. 

PART IV. SECT. 16, SUB-SECT. 8. 

1852 xl, Consent to extehskSi of 

time for makina moord.}— Brig; the 
act of consent to extension of time. Sc 
recognition ot the propriety of the 
arbitrators making the award, pie- 
oluded objeotlon to the award on the 
ground of misoonduot. — Powxs e. 
VANoocyxB (pnT\ Ramage e. Van- 
oouygi (City) <19lV), 28 B. 0. 3EL ISO. 
— CAN- 

1862 Eli* — Where applts. 



VdL IL— AiUtratfan. Oases 1867ar-1981a. 


1857a. By motion.1 — Any objeotion-to an award 
on the grouna of nuaconduot or irregularity 
on the ^rt of |ux arbitrator must be taken by 
motion to set aside or remit the award, & k 
not so taken [within the time limited by 
* K. S. O., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award {per 
CxtrO* — O ppKNHBiii & Oo. V. Mahomed 
Hanhef, [1922] 1 A, 0. 482 ; 91 L. J. P. 0. 
206 ; 127 L. T. 196, P. 0. 

Annoiation : — Apld. Sorimaslio v, Tkomett &; Fehr (1024), 
131 L. T. 174. 

1857b. 0 — SCBIMAGMO V. THOBNBTT & FeHB, 

No. 13oa, ante* 

1857c. Entered In special paper.] — ^A motion 

to set aside an aweavd which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion 8s the 
special case should . be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequentiT notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
— Be OowAN Brothers, Ltd. & Rymbr 
(HEKBY) & Oo,, [1919] W. N. 140, D. O. 

1869. Add, Annotoition : — Refd. Be Campbell 
(1919), 88 L, J. Oh. 619. 

1912a. Failure to apply within time limit.] — 

Oppekheim & Oo. V, Mahomed Hakeep, No. 
1857a, ante, 

1912b. .] — SCBIMAGLIO V. THORNBTT & 

Fehr, No. 136a, ante, 

1925. Add, Annofaiiona : — ^Refd. A.-G. for Mani- 
toba 1?. Kelly, [1922] 1 A. 0. 268 ; Kelantan 
Government v. Duff Development Co.. [1923] 
A. 0. 395. 

1943. Add, Annotaiiona : — ^Refd. A.-G. for Mani- 
toba V, Kelly, [1922] 1 A. 0. 268 ; Ohamp^y 
Bhara v, Jivraj Balloo Spinning & Weaving 
Co., [1923] A. 0. 480 ; Kelantan Government 
V. Duff Development Co., [1923] A. 0. 396; 
Eberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. 

1950a. Misconduct.] — Oppenheim & Co. v, 
Mahomed Haneef, No. 1857a, ante, 

1954a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
8c his own personal costs, but does not 
mention the costs of the paities in the refer- 
ence, the ct. will not presume that he haa 
exercised his discretion to make no order as 


to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms. — Be Beoker, Shiixan & Co. ^ Barry 
Brothers, [1921 j 1 K. B. 391 ; 90 L. J. K. B. 
816 ; 124 L. T. 604 *, avb nom, Bboeer, 
Shdulan 8s Co. v, Barry Brothers, 37 
T. L. B. 101, D. C. 

AnrioiaiioM : — Consd. Bradshaw v. Air Council, [1026] Oh. 
329. Refd. Larrinara v. Soo, Franco-Amdrioaine dee 
Phosphates do Medulla (1922), 92 L. J. E. B. 45. 

1960a. By motion — Before single judge of 

High Court.] — ^A judge of the High Ct. sitting 
alone 'may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case. — P ro- 
duce Broeers, Ltd. Blyth, Greene, 
JouBDAiN & Co., Ltd. (19P 88 L. J. K. B. 

607 5 119 L. T. 311 ; 34%. L. B. 419. 

Annotation : — FoUd. Re Cowan 8c Rymer, [1919] W. N. 140. 

1960b. *.] — Oppbnhbim &> Co. v, Mahomed 

Haneef, No. 1857a, ante, 

1981. For the paragraph in original volume 
substitute the following paragraph : — 
Foreign award — Whether enforceable as 
judgment of foreign court.] — ^An award in a 
forSgn arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced. — Merripield, Ziegler 8c Co. v, 
Liverpool Cotton Assocn., Ltd. (1911), 
106 L. T. 97 ; 56 Sol. Jo. 681. 

Annotation : — ^Refd. Harrop v, Harrop, [1920] 3 K. B. 380. 

1981a. Action on — By what law contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed “ Re- 
insurance contract — Marine Insurance.” The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London & was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 


want on with an arbn. without objection 
after an irregularity had ooourred : — 
Beid : Uiey were precluded from 
seeking to set aside the award on the 
grouna of the irregularity. — U 
GUNAWA e. U PnNNTADIPA (1928), 
I. L. R. 1 Ran. 15.— IND. 


1852 xUi. A 

made to arbiters to 


reference was 
determine the 


amount payable by a landlord to his 
tenant In respect of sheep stock 
Held: pursuer having full knowledge' 
of the nature of the stock that was 
tended to him. Sc havli« aooep^ 
the stock Sc dealt with It as If It was bis 
own, was barred from objecting to 
the award of the oversman. — Fuctoqsr 
e. Eobbrtbon (1919}, 56 go. L. R. 805 ; 
U9191 1 8. h , T. 260.— BOOT. 

•L Award foUouAng opinion 

tne award might 
be set aside notwithstanding that it 
followed the opinion of the ot. upon 
a case stated under Arbn. Act, s, 99.— 
Be M(^nk8Y% Arbitbation <1990), 
17 <5. W. N* 820 ; 47 0. L. K. 411.— 
OAK. 


PART IV. SECT. 16, BUB-SECT. 4.— C. 

1898 1. Grounds /or earfension — Not 
niatake of counsel on ouestion of law 
vr prodiw.]— On a motion to extend 
;he time for making an application to 
;et aside an award : — Held : where the 
iiles require spetdal oiroumstances to 
>e shown upon an application for 
extension of time, the mistake of 
lounsel or solr. upon a question of 
aw or praotioe does not oonstituto 
t special otroumstanoe Justifying the 
nterventlon of the ot.— Be Swbinsson 
t Munioipaltit op Oharlbswood, 
19171 1 W, W, R. 298 : 27 Man. L. R. 
I34.-<5AN. 

. Under Ooneolidaied Municipal 
id, 1922, Si. 383. 845 (1).}— ^ Vi^ 
t Oarlbton Oountt, (1924) 4 D. L. R. 
.056 ; 56 O. L. R. 129.— CAN. 

»ART IV. SECT. 16, SUB-SECT. 4.— D. 

sk. lAmiied to eddence taken in 
wrUino by wmtraior,y^IU NBW Bbuns- 
viog Gas Sc Oilpibldb, L td. S c New 
Brunswick BiJSGTtmo Powjp w 
{N.B.), 110261 2 D. L. R. 102.— 


147 


PART IV. SECT. 17. SUB-SECT. 8* 

■1. Under 2 Bdw. 7, c. 107, 
ss. 12, 21 — Orounds for remUting.h— 
Re CoLRMAN Sc Toronto Sc Niagara 
Power Co. (1917), 40 O. L. R, 130; 
38 D. L, R. 65.— CAN. 


PART rv. SECT, tl, SUB-SECT. 8. 

r 1. .] — Unless there is a mistake 

in law or fact evident on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award will not bo 
refen^ back . — Re Fox Sc Conboli- 
DATKD Mining Sc Smelting Co. of 
Canada, (19251 1 D. L. R. 245 ; [1924] 
8 W. W. R. 861.— CAN. 


r ii. • 


— Arbitratore aUeging mis^ 

fofce.]— The ct. will not remit an award 
because the arbitrators allege a mis^e 
involving an impeachment of their 
award. — ^R obins v, Asd^wb, (19281 
2 D. L. R. 868 ; 1 W. W. R. 963.— 
CAN, 



1 

ffnm 198U— 8344. ENGLISH AND EMPIRE DjQEST SUPPLEMENT. 


favour cf pitta. In an action on the award 
defts. submitted that the law applicable to 
the whole contract, must be the law of 
England, & that, since the contract neither 
was a policy as required by Engh'sh lq.w nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award ; — J^eld : as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Norske Atlas Insur- 
ance Co., Ltd. v. London General Insur- 
ance Co., Ltd. (1927), 43 T. L. R. 641. 

1985« Add. AnnotcUion : — Mentd* Be Campbell, 
[19201 1 Ch. 35. 

After this case add “ See, now, R. S. C., Ord. 11, 
r. 8a.*’ 

1985a. Grounds for granting or refusing order — 
Objection to award.] — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convienient ; 
but where there are matters which may 
gravely aHect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Re Boes & Co. & Pei’BRs, Rushton & Co., 
[1919] 1 K. B. 491 ; 88 L. J. K. B. 351 ; 120 
L. T. 616, C. A. 

1985b. -- — Award against Crown.] — ^An award 
against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order wUl be refused. — Grech 
V. Board op Trade (1923), 92 L. J. K. B. 
956 ; 130 L. T. 16 ; 39 T. L. R. 630 ; 67 
Sol. Jo. 725, C. A. 


1986. Add. Annotcdim 

Bradley v. Bernhard, [I02o]<6 ii. izi, 
2043. Add. Annoiation : — Mentd. Spencer v. Hem- 
merde (J922), 128 L. T. 33. 

2048. Addi Annotation : — ^Mentd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

2058. Add. Annotation : — ^Msntd. L. & N. B. Ry. 
V, Basingtpn Union Assmt. Com. & Easlngton- 
with-Thorpe Parish Coimcil (1926), 95 L. J. 

XT -R ORK 


2056a. .] — Oppenheim & Co. v, Mahomed 

Haneef, No. 1867a, ante. 

2059. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2141. Add. Annotation : — ^Mentd. Re Boks & 
Peters, Rushton, [1919] 1 K. B. 491. 

2187. Add. Annotations : — ^Apld. Bradshaw v. Air 
Council, [1926] C!h. 329. Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Mansdeld v. Robinson, [1928] 2 K. B. 353. 


2213. Add. Annoiation : — Gonsd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 


2226. Add. Annotation : — Mentd. Sutherland v. 

Hannevig, [1921] 1 K. B. 336. 

2244. Add. Annotation : — Refd. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

2326. Add. Annotation : — As to (1) Refd. Reid, 
Hewdtt V. Joseph, [1918] A. O. 717. 

2331. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2332. Add. Annotations : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. C. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
V. Birkett, [1926] 1 K. B. 720. 

2336. Add. Annotation : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. 


2340. Add. Annotations: — Consd. Keen v* Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
133 L. T. 397. 


2344. Add. Annotation : — Apld. Be Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


PART IV. sect. 19, SUB-SECT. 4.~C. 

2060 iii a. .] — B., an arbi- 

trator, Id the ahseDce of Sc without 
notice to one of the pazl.ie8, made an 
award z — Held : although the award 
might have been set aside for mis- 
conduct of the arbitrator if moved 
against in time, vet, the award being 
final, the misconduct could not be set 
up as an answer to an action upon the 
award. — Toubangeau v. Sandwich 
West Township, (1920J 48 O. L. R. 
306 ; 66 D. L. R. 83.-~CAN. 

2050 iii b. .1 — In a suit 

In India upon an award made upon 
a submission to arbn. in England, 
irregularity or misconduct in arrivliig 
at the award Is not a defence. — 
Oppenheim & Co. v. Mahomed Hankef 
[192211 A. C. 482 ; 91 L. J. P.C. 206 : 127 
L. T. 196 ; 49 L. R. Ind. App. 174.— IND. 

2050 iii c. .1 — An award 

duly made In England under tho 
Engiisb Act of 1889 con be enforced by 
a suit in an Indian ot., 8c cannot be set 
aside by an Indian ot. on any ground 
of misconduct or irregularity on the 
part of the arbitrator. — John Batt & 
Co, (London) v. Kanoolal & Co. 
(1925), I. L. R. 63 Calo. 65.— IND. 

PARt IV. SECT. 19, SUB-SECT. 8. 

sm. What defences avaHable .] — 
Applts. brought an action against the 
Ck>mmonweattb to recover money due 
under two oontraots. While the action 
was pending the A.-G. of the Common- 


wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
Tills agreement recited the making of 
the two contracts. Tho arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to set 
aside the award or to remit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of tho contracts. That motion 
was dismissed. On an application by 
the commonwealth for leave to enforce 
tho award : — Hdd : applts. w’ore hot 
entitled to challenge tho validity ot the 
two contracts or the authority of the 
A.-0. to make the agreement for arbn. 
— Kidman v. Commonwealth op 
AtTBTRALlA (1925), 37 C. L. R. 233 ; 26 
8, R. N. fi W. 379 ; 43 N. 8. W. W. N. 
11 ; [1926] Argus L. R. 118.— AUS. 

sn. Arbitration Act, 1909, a. 13— 
Award merely determining rightB .] — 
The above sect, does not authorise 
a Judge to give leave to issue execution 
dU^tly on an award which merely 
determines rights, but says nothing 
08 to the amount to which the success- 
ful party is entitled. — Re McNauoht & 
Stokk8-6tbphen8 Oil Co. (No. 2 ),[ 1 9 1 8 ] 
8 W. W. B, 337 ; 43 D, L. R. 7.— CAN. 

sp. Arbitration Act, R. S. M., 1913 
(c. Award tinder Mvnicipal Act .] — 
Arbn. Act, R.S.M.. 1913 (o. 9), applies 
to awards under Municipal Act unless 
expreaUy conflicting with the latter 
Act. where an award on an arbn. 
under Municipal Act is made on a 
written submission Sc fixes not only the 
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amount but also the liability. It may 
be entered on application as a Judg- 
ment of the Ct. ot King’s Bench & 
enforced accordingly.— Sweinsson v, 
Ruhal Municipality of Charles- 
wood, [1917], 3 W. W. R. 201 ; 36 
D. L. R. 32.— CAN. 

PART IV. SECT. 20, SUB-SECT. 1.— 

O. (b). 

H, Arbitration Ad, R. S. M., 

1913 (c. 9) — Oreaier Winnipeg Water 
Distrid Ad, 1913 (c. 22).]— Re Iver- 
son Sc Greater winnipeo Water 
DiSTRicyr. [1921] 1 W. W. R. 621 ; 57 
D. L. R. 184; 30 Man. L. R. 98.— CAN. 

Iii. Arbitration Ad, 1908.] — 

An order provided that the costs of 
the reference Sc award should bo with- 
in the discretion of the arbitrator under 
Sc subject to the above Act: — Held: 
the discretion of arbitrators writb regard 
to costs was not limited by the 
principles which the cts. apply. — 
Tynan v. Forbes, [1921] N. Z. h. R. 
788.— N.Z. 

PART IV. SECT. 20, SUB-SECT. 8. 

2 1 , inelvdea coats of cownter^ ^ 

cfafr/i.]— Kirk v. Kirk (1897), 40 
N. S. R. 600.— “CAN. 

sq. “ Costa of attendance of ** paxiy-^ 
Party attending with aenered wUncaaec^ 
Costa of wttncaaea not Includ^h^ 
MoQuben V. Vancouver Island 
Power 0>., Ltd. (1926), 35 B. 0. R. 
668.— CAN. ^ 



Vol. n.— ArUtiatiaiL Cases 2352-2580k 


2352* Add, Annotation .wRefd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2353* Add, Annotation : — Consd* Williams v* Jones. 
[1920] 1 K. B. 266. 

2354* Add, Annotation : — Ae (1) Consd* Williams 
V. Jones, [1920] 2 K. B. 37. 

2355a. Whether more than one issue — R. S. C., 

Ord. 66, r. 2.] — Williams v, Jones (Stantjhsy) 
& Oo„ [1920] 2 K. B, 37 ; 96 L. J. K. B. 471 ; 
134 L. T. 052 ; 70 Sol. Jo. 403, 0. A. 

2358. Add, Annotaiion : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K, B. 391. 


2361a, Award not providing tor costs of 

pmties.] — Re Becker, Shillan & Co. & 
Barry Brothers, No. 1964a, ante, 

2400. Add, Annotation : — ^Mentd. Earle v, Hems- 
worth K. D. 0. (1928), 44 T. L. R. 768. 

2406. Add, Annotation : — ^Mentd. Earle v, Hems- 
worth R. D. O. (1928), 44 T. L. R. 768. 

2418. Add, Annotation : — Mentd. Re Barker’s 
Sett'mt,, Knocker v, Vomon Jones, [1920] 
1 Oh. 627. 


Part V. — References 

2439. Add, Annotaiion : — Mentd. Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 
R. P. 0. 163. 

2443. Add, Annotations : — Mentd. Countess War- 
wick S.S. Co. V, Nickel Soc. Anon., Anglo- 
Northern Trading Co. v, Emlyn, Jones & 
Williams (1917), 87 L. J. K. B. 309 ; Robinson 
V, R., [1921] 3 K. B. 183. 

2447. Add, Annotaiion: — Mentd. Sack v, Jones 
[1925] Ch. 235. 

2448. Add, Annotation : — Retd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

2455. Add, Annotations: — Retd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 091. 

2456. Add, Annotation : — ^Mentd, Robinson v, R., 
[1921] 3 K. B. 183. 

2459. Add, Annotations : — ^Retd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 091. 

2474. Add, Annotation : — Mentd. Sharp & Dohme 
. Inc. V, Boots Pure Drug Co. (1927), 44 
R. P. 0. 367. 

2523. Add~ Annotation : — ^Mentd. Taylor v, Davies, 
[1920] A, C. 036. 

2557. Add, Annotaiions : — As to (1 ) Consd. Re 
Soc, les Affr^teurs R4unis & Shipping Con- 
troller, [1921] 3 K. B. 1 ; Kursell v. Timber 


by Order of Court. 

Operators & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les Aftr^teurs 
R4unis & Shipping Controller, [1921] 3 
K. - B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v, 
O’Sullivan j(1925), 133 L. T. 189; 41 

T. L. R. 374 ; 69 Sol. Jo. 609, D. C. 

2580b. Power to set aside his own order.] — In an 
action tried by an official referee judgment 
was given against defts. by default. Defbs. 
applied to the judge in chambers to set aside 
the judgment of the official referee So to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 69a, 
r. 3 (b), he had no jurisdiction to set aside 


PART IV. SECT. 20, SUB-SECT. 6. 

sr. Power of arbitrator to fix coun^ 
sera fee^.] — On an arbn. as to costs 
in an action, the arbitrator has power 
to fix the connsers foes. — Ohatter- 
80 N V, Dutton, [1917] 2 W. W. R. 
393 ; 33 D. L. R. 622 ; 10 Sask. L. R. 
109.---CAN. 

■t. Power of arbitrator to postpone 
taxation,] — An arbitrator on making 
his award may reserve the question 
of the oof^ts of the arbn. & tax them 
subsequently. — Chatterson v, Dut- 
ton, [19171 2 W. W. R. 393 : 33 
D. L. R. 622 ; 10 Sosk. L. R. 169.— 
CAN. 

2395 vii. .] — The taxing 

officer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs In an arbn. case on the ground 
that two counsel wore in no way neces- 
sary : — Held : a.s the arbn. Involved 
a sum of nearly £6,000 Sc the evidence 
was of a highly technical - nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
aroessory charges should have been 
allowed.— Q abuos & Oo. v, Poynton 
(1917), 88 N. L. R. 69.— «. AF. 


2414 viii. .] — New Brunswick 

Electric Power Ck>AiMissiON v . Quin- 
ton, 11924] 4 D. L. R. 346.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

a i. ** Acting ** Deputy Registrar 

of Supreme Court,] — Hetd : while the 
validity of the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a judge 
of first Instance should uphold the 
appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 

I eotion on the point. — F ubarrlli t>. 
000 Townsitb do., [1922] 1 W. W. R. 
1238.— CAN. 

PART V. SECT. 1, SUB-SECT. 5. 

p (p. 616) i. Alberta 

Rules, r, 312.] — ^Mainproid v, Maiv- 
FBoro (Alta.), [1926] 4 D. L. R. 1060 ; 
[1926] 3 W W .R. 817.--CAN. 

2i, ,] — I2e Cochran’s 

Tbdbtb: No. 2 (1919), 62 N. S. R. 278. 
—CAN 


PART V. SECT. 1, SUB-SECT. 6. 

2474 ii. .] — Avory & Son v. 

Parks (1917), 12 O. W. N. 4 ; 39 
O. h, B. 74 ; 36 D. L. R. 71.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— d. 

sw. Under Alberta Rules,] — ^Main- 
PROID V. Mainfuoid (Alta.), [1926] 4 
D. L. R. 1060 ; [1926] 3 W. W. R. 
617.— CAN. 

o i. Action on buUding contract,] 

— House Repair & Service Co. v. 
Miller (1921), 64 D. L. R. 115; 49 
O. L. R. 205.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

By. Time for appeal — Extension of 
time — When granted.}— An application 
was refused for extension of time for 
appeal from a matter in a referee’s 
report, the report, although not flnolly 
confirmed, having been dealt with 
nearly two months before, & the 
reason for extension & merits of app^l 
being, in the circumstances, insuffi- 
cient. — Jamieson v, Jamieson, [1921] 
1 W. W. R. 63.— CAN. 
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his own judgznent : — Meld : (1) the obiectioii 
in regard to time, not having been tahen at 
the earliest opportunitys cotud not be relied 
upon by pltfs. on the appeal ; (2) as under 
B. S. 0., Ord, 86, r. 60, the official referee had 
the same authority in the conduct of anv 
reference or trial as a judge of the High Ot./* 
he had jurisdiction to set aside his own judg* 
ment, & the words ** save as herein provided, 
no application for a new trial before a referee 
sh all be made ” at the conclusion of Ord. 59a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct. — L ondon Steamship & Trad- 
ing CoBPN., Ltd. v. Busstan Volunteer 
Fleet (1926), 136 L. T. 607 ; 42 T. L. B. 
632 5 70 Sol. Jo. 838, D. 0. 

2591. Add, Annotations .* — ^Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Ch. 627 ; Citron v, Cohen 
(1920), 36 T. L. B. 660 ; Woodffield v. Bond, 
[1922] 2 Ch. 40 ; Anstruther-Gough-Calthorpe 
V, McOsoar, [1924] 1 E. B. 716 i Hewitt v. 
Bowlands (1924), 181 L. T. 767. 

2503, Add, Annotation : — ^Refd. Buf v, Pauwels, 
[1919] 1 K. B. 660. 

2595. Add. Annotation : — ^Mentd, Williams v. 
Jones, [1926] 1 K. B. 265. 

2598. Add, Annotations : — Mentd. Ellis v. Torring- 
ton (1919), 35 T. L. B. 631 ; S.S. Celia v. 
S.S. Voltumo, [1921] 2 A. C. 644 ; Calthorpe 
V. McOscar, [1923] 2 K. B. 678. 


2599. Add. CiiaHon L. J. Q* B. 186. 

2608. Add. Annotations :-^Ae to (1) Consd. Oogstad 
V. Newsum, [1921] 2 A. 0. 628. As u> (2) 
N.P. Cogstaid V. Newsum, [1921] 2 A. 0. 628. 

2610. Add. Annotation: — ^Mentd. Be Jewell’s 
Settlmt., Watts v. Public Trusts, [1919] 2 
Oh. 161. 

2611a. — — Costs.] — In an action upon a contract 
in the High Ct. judment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 
£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day So before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale : — Held : In 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (o. 73), s. 11, 
to award costs on the High Ct, scale, for 
untU the result of the account was ascertained 
the question of costs could not be finallv 
determined. — Light v. West (Wtluam) So 
Sons, Ltd., [1926] 2 K. B. 238 ; 95 L. J. K. B. 
667 ; 134 L. T. 693 ; 42 T. L. B. 311 ; 70 
Sol. Jo. 404, C. A. 

2612. Add. Annotation : — ^Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K, B. 110. 


Part VI. — Application of Arbitration Act, 1889, to 

References under Statute. 

2614. Add, Annotation : — ^Mentd. Be Oogstad So Shillan So Barry, [1921] 1 K. B. 891. Mentd. 

Newsum, [1921] 1 E. B. 87. Larrinaga v. I^c. Franco- Americaine des 

Phosphates de Medulla (1922), 92 L. J. E. B. 
2618. Add. Annotations: — Consd. Be Becker, 45. 

PART V. sect. 3. 

B%. Scope of reference — Not facta in iaaue determined by C(mrt.] — Fostbb v, Ebauhx, [1026] 1 D. L. R, 1024 ; 60 
0. L. R. 63.— CAN. 



VoL HL— Cases 1— 7ea. 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. Citations .•—For “ 1 Day. Ill ” read “ 1 Dow. Ill, H. L.” 


Part II. — Auctioneer's Licence. 


16a. Use of Initials Pltf. Bowler & his 

co-^ltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G.y & in May, 1920, deft, entered their 
employment as an outside canvassing Sc 
negotiating clerk under a written agroement 
of service which provided {inter alia) that 
either jparty could terminate the emplo^pient 
on giving seven days’ notice in writing Sc 
(clause 6) ** after the termination from any 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers Sc estate agents after such ter- 
mination directly or inihrectly assist as clerk 
manager or in any other capacity in the 


carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly^tc ninated deft.*8 
employment, & on leavl^ their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ** O. Love- 
grove, A. A.I., Estate Agent,” the initials A.A.I. 
nmaning Associate of the Auctioneers’ In- 
stitute, out he did not take out an auctioneer’s 
licence nor do any business as an auctioneer % 
— Held : deft, had not by the use of the 
initials A.A.I. held . himself out to be an 
auctioneer. — Bowlbb v. Lovbgrovb, [1921] 
1 Ch. 642 j 90 L. J. Oh. 366 ; 124 L. T. 
695 ; 37 T. L. B. 424 ; 66 Sol. Jo. 397. 


Part ill. — Authority 

21. Add. Annotations : — Mentd. Ghillingworth v. 
Esche (1923), 129 Tj. T. 808 ; Monnickendam 
V. Leanse (1923), 39 T. L. B. 445. 

43. Add. Annotation : — Consd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 

66. Add. Annotation : — Consd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 

67. Add. Annotations : — Consd. Cohen v. Boche 
(1926), 96 L, J. K. B. 946. Refd. Chaney v. 
Maclow (1928), 45 T. L. B. 136. 

58. Add. Annotation : — Refd. Chaney v. Maclow 
(1928), 45 T. L. B. 136. 

59. Add. Annotation : — ^Refd. Cohen v, Boche 
(1926), 95 L, J. K. B. 945. 

68. Add. Annotation : — Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 

63a. .] — ^A freehold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
sigpaed the contract as deft.’s agent. In an 
action by the vendor for speclQc performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale. Sc there 
was a memorandum in writing sufficient to 


of Auctioneer. 

satisfy Law of Property Act, 1926 (c, 20), 
B. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time Sc in such circumstances that the 
simature could fairly be said to be part 
of the transaction of sale, Sc as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must bo 
affirmed. — Chanky v. Maclow (1928), 45 
T. L. R. 136, O. A. 

67. Add, Annotation : — Consd. Chaney v. Maclow 
(1928), 97 L. J. Oh. 349. 

68. Add. Annotation : — ^Refd. Cohen v, Boche 
(1926), 96 L. J. K. B. 946. 

78. Add. Annotations : — Mentd. Ohillingworth t». 
Esche (1928), 129 L. T. 808 ; Monnickendam 
V, Leanse (1923), 89 T. L. B. 445. 

76a. Entry of purchaser’s name — Auctioneer's 

name printed on catalogue.] — Pltf. bought 
for £60 at an auction one of the lots, wMch 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book. Sc after the 
Tot in question was knocked down to pltf. 
deft, wrote against its description in the book 
the price & ^tf.’s trade name. Deft.’s name 


PART 11. 

•a. AewisUion of provincial licence 
^eaeuit for muwioipal licence,]-* 
A pmon who kiui otitained a pro* 
woial Ikseaoe as auotJoneer under 
^qUoneers Be Pedlers’ Act, H. S. A, 
1928 <0. seL^mav be oompeued to take 
out a Ucenoe*— E. (Monaxs) 

“ ,.a99J]TD. L. E. 966 ; 8 


W. W. K. 1 186.— CAN. 

gb, — Power of cUu — Can- 

not artritrarilu refuse Heenc ^ — Moosa 
Jaw V. Taylob, 11924] 1 W. W. E. 
1063.— CAN. 

. gg, — — - Cannot arbi- 

irarilp revoke liaenceA — Moosb Jaw e. 
Taylob, [19841 i w. W. R. 1063.— 
CAN. 


Auctioneer licensed by 
province.}— M oosb Jaw v. Taylor, 
[1924] 1 W. W. R. 1068.— CAN. 


•d. Hcensino d? Bankrupt Sales in 
Hhf oj m. John Act, N. E., 1924 
c. 76>— Wlwn fee of $600 pay^lc.!— 
*AOB V. St. John's Oorpn. (N. B.), 
1926] 2 D. L. E. 414.— CAN, 
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was nowhere written by him in the booki but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft, 
refused to hand over the goods on the grotmd 
that the lot in question had been the subject 
of a ** knock-out to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), 8. 4 (1) : — Held: (1) the exist- 


Part IV. — Conduct 

93. Add. AnnoMion : — ^Mentd. Bawlings v. 

General Trading Co., [1921] 1 K. B. 635. 

95. Add, Annotation : — Mentd. Yandle v. Sutton 
. Young r. Yandle, [1922] 2 Ch. 199. 

107, Add, Annotation : — Mentd. Said v. Butt, 
[1920] 3 K. B. 497. 

120. Add, Annotation : — Generally ^ Mentd. Said v. 

Butt, [1920] 3 K. p. 497. 

126. Add. Annotation : — Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 

131. Add. Annotation : — Mentd. Be Clayton, Snoith 
V. aayton, [1920] 1 Ch. 267. 

134. Add, Annotations : — Refd. Beyfus v. Lodge, 
[1925] Ch. 360. Mentd. Simpson v. Gilley 
(1922), 92 L. J. Ch. 194. 

147. Add, Annotation.^ : — Mentd. Be Lavey, Ex p. 
Trustee, [1919] B. & C. R. 116; French v. 
Gething, [1922] 1 K. B. 236. 

148. Add. Annotation : — Apld. Bawlings v. General 
Trading Co., [1021] 1 K, B. 636. 

149. Add, Annotation : — Refd. Bawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

160. Add, Annoiaiimi: — Consd. Bawlings v. 
General Trading Co., [1921] 1 K. B. 635. 

151a. .] — At a sale by public auction 

of surplus property belonging to the Ministry 
of Munitions pltf. & deft, agreed, in order to 


ence of a ” knock-out ** did not afford any 
defence to the action ; (2) deft. 'a printed 
name, having been authenticated by his 
writing down the price & the purchaser’s 
name, was a sufiBcient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover. — 
Cohen v. Roche, [1927] 1 K. B. 169, 96 
L. J. K. B. 045 ; 186 L. T. 219; 42 T. L. B. 
674 ; 70 Sol. Jo. 942. 


of the Sale. 

avoid competition, that deft, alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction. — Held : the 
agreement was not iUegal, & judgment should 
be entered for pltf. — Bawlings v. General 
Trading Co., [1921] 1 K. B. 635 ; 90 L. J. 
K. B. 404; 124 L. T. 662; 37 T. L. R. 
252; 65 Sol. Jo. 220 ; 26 Com. Cas. 171, 
C. A. 

Annotation : — Apld. Cohen v. Roche, F1927) 1 K. B* 169. 

154b. .] — Cohen v. Bochb, No. 76a, 

ante, 

152. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

163. Add. Annotation : — Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

155a. .] — Bennett v. Smith (1862), 20 L. T. 

0. S. 28 ; 16 Jur. 421. 

159. Add. Annotation : — Mentd. Christoforides v. 
Terry, [1924] A. C. 666- 


Part V. — Deposit. 

184. Add. Annotations : — Mentd. Chillingworth v. 192. Add, Annotation : — Refd. Beyfus v. Lodge, 
Esche (1923), 129 L. T. 808 ; Monnickendam [1925] Ch. 360. 

V. Leanse (1923), 89 T. L. B. 445. 194, Add. Annotation : — ^Mentd. Akt. Beidar v. 

Arcos (1926), 42 T. L, R. 737. 


PART IV. sect. 8, SUB-SECT. 2. 

se. f>ale ** wUhnvi reserve ** — Hvr- 
den of proo/, 1— The onus of proving 
that a pale by auction was ** without 
reserve *’ upon tho person alleging It. 
In case of doubt the presumption is 
that tho auction was one with reserve. 
Nkugrbader & O)., Ltd. v. Hkk- 
MANN, [1923] App. D. 664. — S. AF, 


PART IV. SECT 5. 

H i, Sale for cmh — Bidder unable 

to pay oashA — Held : no sale had hecn 
cireoted. — D enis v. Morinill Corpn. 
(Alta.), [19171 2 W. W. R. 323 ; 34 
D. L. R. 724.— CAN. 

0 i. Not 'affected by verbal state- 

ments made by vendor* s cUrk at sale .} — 


Currier v. Crosby (1877), 17 N. R. 
(1 P. & B.) 464.— CAN. 

PART IV. SECT. 7. 

■1. Refusal of bidder to pay — Sale 
of goods seized under execution — 
sheriff eniUUd to sell goods again ,) — 
Haufax Automobileb Co. v. Drew, 
[1924] 1 D. L R. 891 ; 67 N. S. B. 1.*— 
CAN. ^ 

PART IV. SECT. 9. 

148 Vi. . 1 — A oomblftatlon among 

intending purchaaers at an unreserved 
auction safe to stifle competition by not 
bidding against one another Is a fraud 
against the seller, 8c the auctioneer Is 
uot l>ound to recognise a bid by a 
member of suob a oomblnatlon.— 
Neuoebackr 8c Co., Ltd. o. Hkr&iann, 
[1028] App. D. 604.— B. AF. 


161 1. Knock-out sale — Khforeemcnt 
of agre.emmt between poriics. f— G rant 
V, WHirzMAN (1921), 66 N. 8. B. 16. — 
CAN. 

n 1. .] — Sale declared void-— 

Foy V, Merrick (1860), 8 Gr. 328. — 
CAN. 

n il. .] — Held: tho legal estate 

passed by tho conveyance, 8c it it was 
sought to Impeach it, the case must be 
taken into equity. — Baynes v, 
CROWDER (1804), 14 C. P. 111.— CAN. 

n ill. .1 — A sale wlU not be sot 

aside on the ground that a party was 
j>roveDted from bidding by promises 
made to him by the purchaser. 8uoh 
fact. If established, would oonstltute 
the purchaser a trustee for him, 8c 
would be subject for a suit. — B rook v, 
Saul (1867), 2 Oh. Oh. 146.— CAN. 



VoL nL— Auction. Cases 213— 818a. 


Part VII. — Rights and Duties in Relation to Vendor. 


218* Add, Afmotation : — ^Rofd« Cohen v. Roche 
(1926), 06 L. J. K. B. 946. 

219. Add, Annotation : — Mentd. The Jupiter 
' (No. 3) (1927), 137 L. T. 333. 

226. Add, Annotation : — ^Mentd. Schiller v, Peter- 
sen (1924), 130 L. T. 810. 

246. Add, Annotation : — Consd. Bow’s Bmporium 
V, Brett (1927), 44 T. L. R. 194. 

255. Add, Annotaiiona: — Held. Page v. Sully 
(1919), 63 Sol. Jo. 65 ; Benton v, Campbell. 
Parker, [1026] 2 K. B. 410. 


267. Add, Annotation : — ^Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

260.* Add, Annotation : — ^Mentd. Weld-BlundeU v, 
Stephens, [1920] A. 0. 966. 

263. Add, Annotations : — Consd. Britannia Hy- 
gienic Laundry Co. v, Thomycroft (1926), 
136 L. T. 83. Mentd. Adams v, Morgan, 
[1923] 2 K. B. 234. 

268. Add, Annotation: — ^Refd. Adams v, Morgan, 
[1923] 2 K. B. 234. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


273. Add, Annotations : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. Retd. Page 
V, Sully (1918), 63 Sol. Jo. 55. 

280a. Option to resell on purchaser’s default.] 

— Goo^ were put up for sale by auction, the 
conditions of sale printed on the auctioneers* 
catalogue providing : “ The lot to be taken 
away & paid for the day after sale,” & ” upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser con^nded that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale : — Held : the 
words ” all lots uncleared shall be resold ” 
did not impose any obligation upon the 
auctioneer, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinson, Fisher & 
Harding v, Behar, [1927] 1 K. B. 613; 96 
L. J. K. B. 150; 136 L. T. 284; 91 J. P. 59; 
43 T. L. R. 66. D. 0. 

282. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

289. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

293. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. 

PART Vll. SECT. 6, SUB.-SECT. 2. 

240 ii. .] — Re McOoll, McColl 

V, McOoll (1881), 8 P. Ii, 480,— CAN. 

PART Vni. SECT. 8, SUB-SECT. 1. 

296 iii. Pltf. & 0. 


293a. — — Page v. Sully, No. 301a, 

post, 

295. Add, Annotation : — Dlstd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 

296. Add, Annotation : — Consd. Benton v, Camp- 
bell. Parker, [1925] 2 K. B. 410. 

301a. Non-delivery — Goods included in lot by mis- 
take.] — In the catalogue of a sale by auction 
a lot marked 103 to 1 09* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, knocked 
dovm to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ” By 
order of J. S. & others.” The buyer brought 
an action for damages against the auctioneer : 
— Held : the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable for non-delivery ; the fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material. — 
Page v. Sully (1918), 63 Sol. Jo. 65, D. 0. 

307. Add, Annotation : — Held. Page v. Sully 
(1918), 63 Sol. Jo. 65. 

311. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1925] 2 K. B. 410. 

812a. .] — An auctioneer who sells a chattel on- 

behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell. — Benton v, Campbetx, Parker & Co., 
[1925] 2 K. B. 410 ; 94 L. J. K. B. 881 ; 
134 L. T. 60; 89 J. P. 187; 41 T. L. R. 
662 ; 69 Sol. Jo. 842, D. C. 

the vendor bavinff been diflcloRed to 
the purchaser at the sale W, was not 
rosppnsible to the buyer. — ^A bohibald 
V. WASHER Sc Co, Sc KlNNEBNEY, [1923] 
N. Z. L. R, 166.— •N.Z. 


entered Into a hire-purchase agreement 
io respect of a motor oar. After 
making his first payment C. delivered 
the oar to W. to soli at public auction. 
K. bought the car at an auction oon- 
duotod ny W , : — Held : tho name of 
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Part IX. — Rights and Liabilities In Relation to Third 

Parties. 

313. Add, Annoiationa : — Consd. Benton v, Osmp- Bank of Liverpool, Underwood v. BardayB 

bell, Parker, [1925] 2 K. B. 410, Mentd. Page Bank, [1924] 1 K. B. 776, 

V, Sully (1915), 63 Sol. Jo. 66 , 329 . Annotaiiona : — ^Mentd. Phillips t?. 

324* Add, Annotation : — ^Mentd. Underwood v. Brooks, [1919] 2 K, B. 243 4 Polkes v. King, 

Bank of Liverpool, Underwood v, Barclays ' [1923] 1 K. B. 282 ; Lake v. Simmons (1926), 

Bank, [1924] 1 K. B. 775, 95 L, J. K. B, 586 ; Lowther v. Harris, [1927] 

326* Add, Annotation ;~-Mentd, Underwood v, 1 K. B. 898* 



?oL QL— BaamfiDi Oasea 1— M. 


BAILMENT. 

Part I. — In General. 


1. Add^ AnnoiatUma : — Mentd* Goldman t\ Hill, 
[1919] I K. B. 443 ; The Bmprees (1922), 
92 L. jr. P. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Oh. 451 ; Pratt v. Patrick, 
[1924J 1 tL B. 488. 

8. Add, Annotcdicma : — ^Mentd. Be TbeUusson, 
Bx p. Abdy, [1919] 2 K. B. 736 ; Be Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868 ; Lebeaupin v. Oriapin, [1920] 2 
K. B. 714 ; Mertens v. Home freeholds Oo., 
[1921] 2 K. B. 626 $ Larriiiaga v, Soc, Franco- 
Americaine des Phosphates De Medulla 
(1923), 92 L, J, K. B 466 ; JBe Wait, [1926] 


Oh. 962 ; KurseU t;. Timber Operators dc Con- 
tractors, U927J 1 K* B. 298; First Russian 
Insce. V, London & Lancashi^ Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. 

6. Ada. AnnoUsHan : — ^Refd. Folkea v. King, 
[1928] 1 K. B. 282. 

IS* Add. Annotation : — Mentd. Jefferson v. 
Derbyshire Farmers, [1921] 2 K. B. 281. 

17. Add. Annotaiion : — MentfL Ew *ards v. Porter 
(1924), 41 T. L. B. 67. ^ 

88. Add. Annotation : — ^Reld. Van Oppen v. 
Tredegars (1921), 87 T. L. B. 604. 


Part II. — Gratuitous Bailment. 


48. Add. Citation : — P alm . 881. 

Annotation: — ^Refd. Hill v. Vaux, 1 Ld. 
Baym. 227. 

46. Add. Annotation : — ^Refd. Ck)ldman v. Hill. 
[1919] 1 K. B. 448. 

47. Add. Annotations : — Refd. Goldman v. Hill, 


[19X9] 1 K. B. 443 ; The Empress (1922), 
92 L. J. P. 42. Mentd. EUis^ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 461 ; Pratt e. 
Patrick, [1924] 1 K. B. 488. 

60. Add. Annotations : — Refd. The Santa Oatha- 
rina (1919), 88 L. J. P. 170 ; The Caimsmore, 


PART I. SECT. 1. 

ik. Person obtaining po8ae88ion<t con- 
trol of goods without oomer's consent.] 
— To constitute a bailment it lf» suffi- 
cient if the bailee, having obtained poa- 
BOBsion & oontro] of the bailor’s goods 
without the latter’s knowledfifc or 
consent, afterwards acknowledges to 
the bailor that he holds them for him, 
Sc thereafter retains possession Sc 
control for him with lus consent. — 
Makowrh, McBkath & Co., Pho- 
PRIETARY, Ltd. e. Dai-Grty Sc Co., 
Ltd., [1921] V. L. R. 365.— AUS. 

131, Licence to occupy floor 

space.] — Deft, was owner of a private 
garage, & rented to pltf. the right to 
store his motor car therein. The 
garage had no dividing partitions or 
stalls. Sc no particular space was 
assiraed to pltf. Pltf. was given a key 
of this garage Sc was able to enter at 
any time he saw flt to do so Sc remove 
& return his oar as he chose : — Held : 
deft, was not bailee of pltL’s oar. — 
Lbssbr t). JONSS, [1920] 47 N. B. R. 
318, — CAN. 

14 1. Goods left at doak-roont — 

Heal organised by oommfffse.}— The 
commltt^ hired a hall. Sc tickets were 
•old. A room was provided for a 
cloedc-room. Sc a caretaker of this 
room hired at a remuneration paid 
by the committee. When reap, pre- 
sented his numbered ticket correspond - 
iDg to the number placed on hie coat 
It was found that another coat had 
been substituted for hla: — Held: as 
regards the caretaker, there was no 
iuiplled contract between him ^ 
reap. As regards the members of the 
committee, any contract they might 
make was a contract on behalf of the 
whole body, including reap,— C obbistt 
e. JAMzaaoK, [1023] N. Z. L. R. 374.-- 
N.Z. 

V it JMioery of minerai^soater 

oot^Sr^hairge for detention of empties.] 
Pltfli. sold mineral-water In bottles 
b^tutoa with their name. The course 
or dealing with oustomers was to 
myoAoe ^e bottles at a deposit rate of 
two shfltings per dMen Sc when bottles 


were returned the oustomers were 
credited in full. Where bottles were 
not returned the oustomers wore 
debited %vith a charge for them, pltfs. 
usually accepting half the deposit rate 
for mlaalng bottles where a deflclenoy 
was found to exist : — Held : the trans- 
action was in law a bailment in which 
bare possession of the bottles vested 
In the borrower, the true ownership 
remaining In thp lender. — Cantbkll Sc 
Cochrane v. Nbbson, [1926] N. 107. — 
IR. 

PART I. SECT. 2. 

3811. .1— Long v. R. (1922), 63 

D. L. R. 134 ; 21 Exch. O. R. 264.— 
CAN. 

PART. 11. SECT. 1, SUB-SECT. 1. 

sm. Timber sold remaining in mill 
yards — Warehouse receipt given to 
buyer,] — Held : seller gratuitous bailee 
for buyer. — F erguson v. Ever (1918), 
43 O. L. R. 190.— CAN. 

40 lii. Valuables of bathers left 

with caretaker of bathing-shed.}— ^AppltB. 
were sued by reap, for the value of 
a gold watch Sc other artloles left by 
reap, in the custody of the caretaker 
of a bathing-shea conducted by 
applts. Sc whloD were lost, presumably 
auden : — Held : the fact by under- 
teddng the care of valuables belonging 
to bathers the use of the bathing-shed 
was rendered more attractive would 
oonstltute a oonidderation. — T imaru 
Borough Counoil o. Boulton, [1924] 
N. Z. L. R. 365.— N.Z. 

PART II. SECT. 1, SUB-SECT. 2. 

47 ii. .,1 — on leaving 

a hotel was allowed to leave a looked 
bag in tbe baggage room, which was 
kept looked except when opened for 
taking luggage In or out. On calling 
for the bag he found contents bad been 
stolen: — Held: tbe hotelkeeper was 
a gratuitous bailee Sc bad exercised the 
reasonable qm of a prudent num. — 
Brewer v. Oalori (1921), 29 B. 0. R. 
457.— CAN. 
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47111. .1 — Gibson v. Wil- 

son & Downer (1922), 67 D. L. R. 
410.— CAN. 

47 Iv. — — -.1 — ^Tho duty of a 
grratuitous bailee is to take the same 
care of tbe goods deposited with him 
as a reasonably prudent & careful 
man might fairly bo expected to take 
of his own property. — Mx;mporp v. 
Northern Trusts Co., [1924] 2 
W. W. R. 745.— CAN. 

47 V. — Cloak-room'— Of 

scJtool ] — Boards of Education are not 
insurers of school children’s clothing; 
they are responsible for its loss or 
injury only when It Is caused by their 
negli^uce. — Stevenson v. Toronto 
Board op Education (1919), 46 
O. L. R. 146 ; 17 O. W. N. 52.-^AN. 

47 vi. — Of racing 

rlwd.l— Reap, sued applts., a racing 
club, for the value of a coat which she 
had left at applts.* cloak-room at the 
racecourse. Sc which disappeared from 
there. R^p. was bolder of a ticket 
for the race meeting, but paid nothing 
tor the deposit of the coat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
oarb would be taxeu of deposited 
articles the club accepted no respon- 
albllity for same : — Hdd : there was a 
want of care on the part of applts. 
In discharging the du^ they bad 
accepted. — W ellington Racing Club 
V, Symons, [1923] N. Z. L. R. 1. — ^N,Z. 


gi. .1 — ^The exhibiting of 

% dog at a dog show constltutee a bail- 
oient for the benefit of both tbe 
exhibitor Sc the club or assoon. bolding 
ihe exhibition. Sc the latter are liable 
lor their own carelessness notwlth- 
itonding a provision in the entry form 
ilgned by the exhibitor that ** it shall 
>e a condition of entry that the club 
hall not be liable for loss or damage 
o any exhibit occasioned by fire, 
kocident, condition of struotuie, or 
leglii^Doe of other exhibitors or of 
he officials or servants of the olub or 
ttherwise. **— Andrew v. Griffin, 
19181 1 W. W. R. 274.-H3AN. 
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The Giinda, [1921] 1 A. 0. 489 ; The Oanadia 
(1922), 127 L. T. 499. Mentd. The Bernisse 
& The Klve, [1920] P. 1 ; The Oscar 11, The 
Bernisse, The £lve, [1921] P. 173. 

50a. .] — Pltf., who was a member of a 

reddentia] club, pf which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the mailer’s office. 
The rules provided that “ No claim in respect 
of any property alleged ^to have been left or 
lost in the club-house be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited In the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.*’ The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal : — Jleld : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.* liability 
for damage due to their neglect to take such 
care, they were liable for the loss. — Williams 
V. CuiizoN Syndicate, Ltd. (1919), 35 
T. L. R. 475, C. A. 

52. Add* Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

64. Add, Annotation : — ^Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

66. Add. Annota;tion : — Refd. Layton v. General 
Steam Navigation Go. (1928), 130 L. T. 662. 

67 . Add, Annotations : — Consd. C/oldman v. Hill, 
[1919] 1 K. B. f43. Dlstd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. B. 717, 

70. Add, Annotations : — ^Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; G. N. By. v, L. B. P. 
Transport & Depository, [1922] 2 K, B. 742. 
Mentd. Pratt v, Patrick, [1924] 1 K. B. 488. 

75. Add. Annotations : — Refd. Goldman u. Hill, 
[1919] 1 K. B. 443; Smith v. G. W. By. 
(1920), 37 T. L. R. 117. 


I 88. Add, Annotation : — ^Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

89. Add, Annotations : — ^Mentd. Prager v, Blat- 
spiel, Stamp dc Heacock, [1924] 1 K. B. 666; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

91. Add, Annotations : — ^Mentd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775 ; Ix)ndon & Mont- 
rose Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 31 Com. Gas. 67. 

96. Add. Annotatims : — ^Refd* The Empress 
(1922), 92 L. 3. P. 42. Mentd. Goldxpw v. 
Hill, [1919] I K, B. 443 ; Ellis* Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 451 ; Pratt v, 
Patrick, [1924] 1 K. B. 488. 

lOl. Add, Annotations : — ^Mentd. Banbu^ v. Bank 
of Montreal, [1918] A. O. 626 ; Everett v, 
Griffiths, [1920] 3 K. B. 163. 

103a. 8. P, Parry v, Roberts (1835), 3 Ad. & El. 
118 ; 6 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 E- R. 358; sub nom, Barry v, 
Roberts, 1 H. & W. 242. 

106. Add. Citation : — sub nom. Anon., Cary, 9. 

108. Add, Annotations : — Mentd. Goldman v. Hill, 
[1919] 1 K, B. 443 ; The Empress (1922), 92 
L. J. P^ 42 ; Ellis* Trustee v. Dixon Johnson, 
[1924] 2 Ch. 461 ; Pratt v. Patrick, [1924] 1 
K. B. 488. 

110. Add, Annotation : — Mentd. Musgrove v. Pan- 
delis, [1919] 2 E. B. 43. 

118. Add, Annotation : — ^Refd. Sack v. Jones, 
[1925] Ch. 235. 

122. Add. Annotations : — ^Refd. Smith v. Wood 
(1928), 139 L. T. 250. Mentd. Re Stokes, 
Eit p, Mellish, [1910) 2 K. B. 266; Royal 
Exchange Assce. v, Hope, [1928] Ch. 179. 

125a. 8. P. Price v. Groom (1848), 11 L. T. O. S. 
475, N. P. ; on appeal, 2 Exch. 642. 

Annotation .’^VLentd, Re Whlteley, Ex p. Smith (1892), 67 
L. T. 6«r. 

131. Add, Annotation : — Consd. Lambert v, I. R. 
Comrs. (1927), 12 Tax. Gas. 1063. 

131a. Distinct chattels.] — The doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as com, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (Bramwell, B.). — Smith v, Torr 
(1862),3F. &P. 505. 


59 iii. 
mii^tako 


-.3 — Defts. having h; 


removed a suit ca«e from . 

railway carriage, took the most speed; 
means of rcRtoring the suit case to th 
owner by placing It on a steamer abou 
to leave for a r»oint on the railway 
Held: (1) defts. as bailees witnou 
reward were boimd to use as muc) 
diligence in dealing with the goods li 
their posBession as they would ii 
dealing with their own ; (2) In deliver 
ing the suit case to a fireman on thi 
steamer to be delivered to the mate 
defts, failed to aoc}ult tlicniHelves o 
the responalbillty resting upon them.— 
McGowan v, MoCuuoch, [19261 : 
D. L. 11, 312 ; 58 N. S. R. 320. — CAN, 

66 Iv. .3 — The fact that i 

onattel has been lost or injured lx 
the hands of a gratuitous bailee raisei 
a pHmd fade, presumption againsi 
him. That presumption, however 
may be rebutted by his proving thai 
he was not to blame for the lose 
or In July. — ^M umford v. NoRTHEB^ 
Trusts <5o., [19243 2 W. W. R. 746.— 
CAN. 


PART U. SECT. 1, SUB-SECT. 4 . 

77 i. Rights of ftridcr against dU but 


true oumer — Money found in shop .] — 
Deft, was a shopkeeper. Sc pltf., a 
salesman in the shop, picked up from 
the door a roll of banknotes. Sc handed 
It to deft., who caused inquiry to be 
made for the owner. No claim was 
made, & deft, kept the notes ; — Held : 
the property was “ lost, & as against 
all other persons than the owner, the 
finder became the substantial owner of 
the thing found by him. Sc pltf. was not. 
by reason of being in the employment 
of deft., deprived of bis rights as a 
finder. — Haynbn v. Mundle. 22 
O. L. T* 152.— CAN., 


77 ii. Or in hank .] — ^A 

clerk in a bank noticed lying on a desk, 
used by patrons of the bank in the 
pnblio portion of the premises, a wallet 
containing money. & banded it over 
to the manager for the rightful owner, 
who never was disoovoreo or appeared 
to claim it : — Held : the money was 
not ** lost.” — H sddxe V. Bank of 
Habulton (1912), 17 B. 0. R. 306, — 
CAN. 


PART n. SECT. 8. 

108!. Duties pf borrower — Measure 
of diligenoe ,} — ^Where an owner of a 


motor car leaves It at a garage to be 
repaired & is given, without ciiargo, a 
motor therefrom for use in the mean- 
time. he is a bailee from the garage 

g roprletor without reward unless it 
0 that the work of repairing is the 
consideration for the loan of the oar. 
He is therefore bound to take reason- 
able care of the oar hired. & if it be 
received by hitn in good condition Sc 
he returns it damaged Sc fails to give 
any account of the time, place Sc man- 
ner of the injury, the law will presume 
that he has been negligent. — Buou 
Motor Parlors v, Reel, (19181 1 
W. W. R. 706; 39 D. L. R. 410.— 
CAN. 

108 il. — Onus to negative 

negligence.] — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke : — Held .* the onus was on deft, 
to negative negligenoe on his part, 
not having discharged this onus, he 
was liable in damages. — Smith v. 
Moats, [19213 1 W. W. R. 268; 66 
D. L. E. 415 ; 14 Sask. L. R. 

CAN. 
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Part III. — Bailment for Valuable Consideration. 


183. Add. Annotaiiona : — Hefd. Goldman v. Hill, 
[1919] 1 K. B. 448 ; Tbe Empress (1922), 92 
Li. J. P. 42. ^Mentd. Ellis* Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

186. Add* Annoiution ; — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

187* Add. Annotaiiona : — Retd. Goldman v. Hill 
(1918), 88 L. J. K. B. 491 ; Welden v. Smith, 
[1924] A. G. 484. 


140. Add. Annotaiiona : — Consd. Turner v. Givil 
Service Supply Assocn., [1926J 1 K. B. 60. 
Retd. Goldman v. Hill, [1919] 1 K. B. 
443; The Santa Gatharina (1919), 88 L. J. P. 
170 ; Williams v. Gurzon Syndicate (1919), 
36 T. L. R. 476 ; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Pishing & Ice Co. (1921), 38 
T. L. R. 22; Rutter v. Palmer, [19221.2 
K. B. 87 ; Layton v. General Steam Navi- 
gation Go. (1923), 130 L. T. 662 ; Fagan 
V. Green & Edwards (1926), 70 Sol. Jo. 185 ; 
Goese MDlard r. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432. Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
V, Blackburn (1926), 43 T. L. R. 95. 


140a. Car driven *‘at customer's sole risk.**]- 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause : “ Cus- 

tomers* cars are driven by your staff at 
customers* sole risk.** The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Rutter v. Palmer, [1922] 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L, T. 419 ; 
88 T. L. R. 566 ; 66 Sol. Jo. 676, O, A. 

^nrw/a«oTMi.‘— Apld. Forbes, Abbott & Lonnard v. G. W. Ry. 

(1927), 138 T. L. 280. Bold. Durnlord v. G. W. Ry. 

(1927), 43 T. L. R. 527. 


141. Add, Annotation : — ^Refd. Goldman v, Bdll, 
[1919] 1 K. B. 443. 

142. Add. Annotation : — ^Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662. 

143. Add. Annotation : — Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Gan Go. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

144. Add. Annotaiiona : — Consd. Layton v. General 
Steam Navigation Go. (1923), 130 L. T. 662; 
Gosse Millard v. Canadian vemment Mer- 
chant Marine, American <Can uo v. Canadian 
Government Merchant JVwine, [1927] 2 K. B. 
432. Refd. Goldman v. Hill, [1919] 1 K. B. 443 ; 
The Santa Gatharina (1919), 88 L. J. P, 170 ; 
WiRiams v. Ourzon Syndicate (1919), 35 
T. L. R. 475 ; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 186 ; Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Gibaud v. 
• G. B. Ry., [1921] 2 K. B. 426 ; Reynolds 
V. Boston Deep Sea Pisliing & Ice Co. (1921), 
38 T. L. R. 22 ; Rutter v. Palmer, [1922] 2 
K. B. 87 ; Wasserman v. Blackburn (1926), 
43 T. L. R. 95. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

146. Add. Annotation : — ^Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

159. Add. Citation 88 L. J. K. B. 55. 

Annotations : — Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294. Mentd. Joachimson 
V. Swii^Bank Corpn., [1921] 3 K. B. 110; 
Polemis & Furness, Withy, [1921] 3 K. B. 
660; Jones v. Waring & Gillow, [1926] A. C. 
670. 

163. Add Annotaiiona: — Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458 , L. & N. W. 
Ry. V. Neilson, [1922] 2 A. 0. 263 ; The 
Refrigerant, [1925] P, 130. 

163a. Evidence of negligence — Failure to 

examine goods periodically.] — Resps.* wheat 


PART III. SECT. 1. SUB-SECT. 1. 

138 ii. Not liable for theft — 

Motor car ai oarage — Qarojoe under 
repair.] — Foubnibr v. McKenna 
(1921), 67 D. L. R. 726 ; 64 N. S. R. 
479.--CAN. 

13511 . — .—. 3 — reBtauraut 

keeper who Invites oustomors to deposit 
articles . of clothing temporarily in a 

£ laoe provided by him for that purpose 
I a bailee for hire & not a gratuitous 
bailee. It Is part of the accommoda- 
tion for which the keeper of the 
restaurant receives his recompense 
from his customers. The bailee In 
such a case Is bound to exercise 
ordinary dlligenoe in oaring for the 
artiolee entrusted to him & is liable in 
case of failure to do so. — M itbphy v. 
Hart (1919), 62 N. 8. R. 79.— CAN, 

186 lit. — — Stable keeper ,] — 

Pltf.*B mare, kept for him in an open 
stall in deft. *8 stable, was kicked by 
a horse, which was kept in the adjoining 
open stall, had broken bis halter 
shank during the night got loose : — 
Held: as it Was not proved that the 
horse had over broken a halter s h a nk 
before, of that the shank was not as 


strong as halter shanks usually wore, 
deft, was not liable. — T empleton v. 
Waddinoton (1904), 24 C. L. T. 
Ooo. N* 151 ; 14 Mtm. L. R. 495. — CAN. 

Liability for acta of 

vanJta,] — A motor car was entrusted by 
Its owners to gatage proprietors for 
safe custody over night. During the 
night the night watchman in charge 
of the garage took the oar out for his 
own purposes, contrary to his em- 
ployers* instmetions & without their 
knowledge. While being driven by 
the night watchman tbe car collided 
with another car & was damaged ; — 
Held : as the defer^ders had delegated 
their duty of keeping the oar safely 
secured in the garage to their servant, 
they wore liable to pursuers for tbe 
servant's failure in performance. — 
Central Motors, Glasgow, Ltd. r. 
Cbssnock Garage & Motor Ck>., 
11926] S, 0. 796.— SCOT. 

141 Iv. .'] — Where a bailee 

for reward, or a person who is under 
the same legal ODllgations as such a 
bailee, is sued for the loss of goods, the 
onus of proving that the loss did not 
ooour tmx>ugh any want of reason- 
able care on the part of deft, or his 

167 


employees is upon deft. — Makowrr, 
Mo13ea.tb & Co., Proprietary, Ltd. 
V. DalGety & Co., Ltd., [1921] 
V. L. R. 365.— AUS. 

141 V. .] — The burden is 

on pltf . in the drst Instance to establish 
negligence, but where the loss is 
estamished or tbe goods are not 
returned, a sufficient case is raised 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes negligence to be the cause of 
the loss or non-return. Where there 
is no explanation of the cause of loss 
Sc deft, fails to meet the primA facie 
case against him he will be hold liable 
for the consequences of his neglect. — 
Murphy v. Hart (1919), 62 N. 8. R. 
79.— CAN, 

141 vi. ,] — Cammaert V. 

Grasswold (Alta.), [1926] 2 D. L. R. 
1062.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

161 vl. Read now ** 163a i." 

161 vU. Read now ** 163a if,** 

168a iii. .]— Pltf. 

placed apples in the cool stores of deft. 
The apples were in good order Sc con- 
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was stored at applt^.’ warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, Which 
had a special tendency to heat, & anplts. 
were in consequence unable to fulfu the 
obligation they were under to reaps, to exe- 
cute their orders to turn & cool" as expe- 
ditiously as they were bound to do. Kesps.’ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat : — Held : applts. 
were liable. — ^Livbrpool Gkatn Stouaob & 
Transit Co., Ltd. v. Charlton & Baqshaw 
(1918), 146 L. T. Jo. 20. H. L. 

164. Add, Annotation : — Held. Goldman v. Hill, 
11919] 1 K. B. 443. 

168* Add, Annotations : — Generally Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. Mentd. 
JEleader v, 8. B. & C. By. & L. & N. W. By., 
Van Den Berghs v, Q, W. By. (1921), 38 
T. L. B. 14. 

171. Add, Annotations : — Consd. Engel v, Lan- 
cashire General Assce. (1925), 41 T. L« B. 
408. Mentd. Lake v. Simmons (1926), 95 
L. J. K, B. 586. 

184. Add, Annotation : — Refd. L. & N. W. By. 
V, Hudson, [1920] A. C. 324. 

190. For ** Company not responsible lor package 
over £10,** re^ ** Company not responsible 
for package over stated value.** 

Add, Annotation : — Refd. Gibaud v, G. B. By. 
(1921), 125 L. T. 76. 

192. Add, Annotation: — Consd. Gibaud v, G. E. 
By., [1921] 2 K. B. 426, 

192a. Loss of lugg^ left ou^de cloak- 
room.] — ^A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the CO. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 


show, that that person's assent to it has been 
obtained by fraud, or so Irrelevant as to be 
foreign to the contract. 

Pltf. took his bicycle to the cloak-room 
at a station of deft. co. for the piu^iose of 
depositing it there, paid to the official the 
oh^ge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
face of which waa legibly printed the follow- 
ing condition : ** The co. will not be in i^y 
way responsible in respect of any article 
deposited the value vmereof exceeds £6, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & Id. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the or&nary cloak-room 
chai^.*’ The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there waa printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition ; & it 
was not found & there was no evidence to 
show that pltf.'s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen : — Held : 

(1) assuming that the condition was un- 
reasonable which, senible, it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
iirevelant as to be foreim to the contract ; 

(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room j (3) on the above 
facts & findings judgment should be entered 
for defts. — G ibaud v . Great Eastern By. 
Co., [1921] 2 K. B. 426 1 90 L. J. K. B. 536 ; 


ditlon when they were placed in the 
store. Several months later the apples 
were taken ont of the store con- 
siderably damaged 8c deteriorated : — 
Held : it was the duty of deft, being a 
bailee for reward to provide a cool 
store fit for the pnrpose intended. 8c 
to the proper temperature 

8c proper circulation of cola air in 
the store by efficient means. Sc to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit: 8c as fruit was liable to be 
injurlouBly affected by failure to 
perform any of these duties. 8c might 
become affected at any time, it was the 
duty of deft, to inspect the fruit in the 
store at reasonable times. 8c, If indica- 
tions of deterioration were observed, 
to notify pltts.. if ueoessary 8c 
practicable, to take steps to protect 
the goods from further dame^, — 
AtTBORA Trading Co.. Ltd. 8c Jack- 
son c. Nelson Freezing Co., Ltd., 
limi N. Z. Ii. R. 662.— N.Z. 


108a !v. — — Failure to inspect 
pranises^Defedive wharf,] — Held: the 
collapse of the wharf was due to 
faUure of worm-osten piles supporting 
it. 8c such defeet should have been 
known if proper diligence had been 


used In inspection. — Furness Witht 
Co., Ltd. v, Ahlin (1918), 42 D. L. K. 
97.— CAN. 

sp. Delivery to purchaser without 
production of lake^iUs of ladinp .] — 
Hdd : defts., an elevator oo.. to whom 
the goods had been shipped for storage, 
wore liable. — Northern Qrain Co., 
Ltd. V. OODERiCB Eubtator 8c Tran- 
sit Co.; Ltd., U9S61 1 D. L. K. 297 ; 
[1926] B. C. H. 120.— CAN. 

17211. .1 — ^Pltf. delivered goods 

to defts., a warehouse oo., for storage. 
The warehouse contract provided that 
the responsibility of the oo. '* for the 
contents of any piece or package is 
limited to the sum of 050. nnlesB the 
value thereof is made known at the 
time of storage 8l receipted tor in the 
schedule; an additional obargo will 
be made for higher valuation.*^ The 
goods, which were In several packages, 
were stored without a declaration ox 
value 8c without any addittonal ohaxge 
for a higher valuattom Through the 
negligence of defts.* servants, the goods 
were included in a shipment of other 
goods 8c sent to Exigland. Some of 
pltf.'i goods were lost, $c others 
damagea : — Held : the amount which 
pltf. was entitled to recover wae 


limited by the olausp of the warehoune 
contract. — Maunsell v, Campbell 
Sepuritt Fireproof Storage 8c 
Moving Oo., LTD. 4 JI 921 ) 2 W. W. R. 
848 ; (19213 2 W. W. R. 679.-^AN. 


172 UL .) — A cold storage co. 

gave a receipt for hops stored with 
them which bore, ** The 00 . will use 
eveiT endeavour in taking care of all 
gootti consigned to its charge, but 
will not be held responsible for any 
damage whatsoever. • . * All goods 
are received subject to the conditions 
on the back of this receipt*** ^ The first 
condition on the back was, ** The oo. 
will use every endeavour in taking 
oare of all goods consigned to Its 
charge, but wul not be held r^ponslble 
for loss or damiure to goods stored 

^■ f i ^ g 


through malntal 


too high or too 


low atemperatnre in the stores, failure 
of machinery, buildings or plant fire, 
or any other causewnatsoever other 
than theft ** s — Beld : the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unsuo- 
oessfm for any cause other than theft, 
they were not to be liable In damages.— 
Bau^inoall 8c son e. Dundm Imp 
8c OOI4> 8TOBAGHS Oo., [1924] S. a 
888.-rAOOT. 



▼d. nL— Bailment. Caaes 198a— 247. 


126 L. T. 76 ; 37 T. L. B. 422 ; 65 Sol. Jo. 
464, O. A. 

AwnitMihn$ : — Aa to (8) Consd. L. Sc, N. W. By* NellBon, 
[1922] 2 A* O. 268. BdaTArmour v. Walford (London). 
[1921] 8 K. B. 478; The Cap PalOB. [1921] P. 438; 
Nnnan v. Southern R7. <192^» 130 L. T. 131: Buerger v. 
Cunard 8. S. Co., [1925] 2 K* B. 646; The Hefrigoiant, 
[1925] P. 180. 

194o Add, Annotaiion : — Consd. Gibaud v, G. B. 
By. (1921), 126 L. T. 76. 

196a. .1 — Dovm v. Mills (1831), 

5 0, &P. 175 ; 172 B. R. 928, N. P. 

Annotations: — ^Refd. Colepeppre v. Good (}832),5 C. & P.380. 

197. Add, AnnotcUians : — Consd. Gibaud v, G. B. 
By. (1921), 125 L. T. 76. Apld. Bbinger p, 
8, B. & C, By. & The Pullman Oar Co. (1922), 
38 T. L. B. 678 : Beam v. Southern By. 
(1925), 41 T. L. B. 305. Mentd. Nunan v. 
Southern By. (1923), 130 L. T. 131. 

198. Add, Annotations : — Refd. Gibaud v. G. B. 
By. (1921), 126 L. T. 76. Mentd. Walls v. 
Centaur Co. (1921), 126 L. T, 242 ( Nunan 
V, Southern By. (1923), 130 L. T. 131. 

199. Add, Annotations : — Mentd. Coldman v. Hill, 
[1919] 1 K. B« 443 ; The Bmpress (1922), 
92 L. J. P. 42 ; Bllis’ Trustee v, Dixon- 
Johnson, [1924] 2 Ch. 461 ; Pratt v, Patrick, 
[1924] 1 K. B. 488. ' 

201. Add, Annotation : — ^Mentd. Brightman v. 
Tate, [1919] 1 K. B. 463. 

207. Add, Annotation : — As to (2) Refd. Pranco- 
British Ship Store Co. v, Oompagnie des 
Chargeurs ^ani^aise (1926), 42 T. L. B. 735. 

211. Add, Annotation : — Refd. Geddling v. Marsh, 
[1920] 1 K. B. 668. 

212. Add, Annotaiion : — Apld. Point Anne 
Quarries v. The M. P. Whalen (1922), 39 
T. L. B 37. 

215. Add, Annotation : — ^Refd. Britannia Hygienic 
Laundry Co. v, Thomycroft (1926), 136 
. L. T. 83. 

216a. Duty to keep in repair.] — ^Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he wUl in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care aBer the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V, Amazon Tug & Lighterage Co. 
(1881), as reported in 7 Q. B. D., at p. 606, 
0. A. 

Annotations :--Retd. The West Cook. [1911] P. 208 ; The 
Glenmorren, U913] P. 141. Mentd. Point Anne Quarries 
V, The M, F. Whalen (1922), 89 T. L. U. 87. 

218. Add, Annotations : — ^Folld. Mintz v, Silverton 
(1920), 36 T. L. B. 899. Refd. WilUams 
V, Ounion Syndicate (1919), 35 T. L. B. 
475. 

218a. Agreement to insure chatte}— Against all 

risks.’ ^] — Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfe. 


took out a policy coverihg, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for breach of contract : 
— Held : though defts. had failed to discharge 
the onus whi(m was upon them,’ of proving 
that what happened was not the result of 
ne^gence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description all risks ** & defts. had 
stipulated that they were not to bear those 
risks, the action faded.— B ^ICB & Sons v, 
Ohristxani & Nielsen 44 T. L. K. 

336; 72 Sol. Jo. 172. ^ 

219. Add, Annotations : — Mentd. Coldman v. Hill, ‘ 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42 ; Ellis* Trustee v. Dixon- J ohnson, 
[1924] 2 Ch. 461 ; Pratt v, Patrick, [1924] 1 
K. B. 488. 

223. Add. Annotation As to (1) Refd. Gosse 
Millard v. Canadian Government Merch^t 
Marine, American Can Co. v, Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432. 

224. For the existing paragraph substitute as 
follows: — Obligation to keep in repair — 
Agreement for redelivery in good working 
order.] — Schroder v. Ward, No. 237 , post, 

226. Add, Annotations : — Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626; KurseU 
V, Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Eussian Insce. v, London 
& Lancashire Insce., [1928] Ch. 922 ; The 
Penelope, [1928] P. 180. Mentd. Ee Thellusson, 
Ex p, Abdy, [1919] 2 K. B. 736 Ee Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868 ; Lebeaupin v, Crispin, [1920] 2 

K, B. 714; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
02 L. J. K. B. 455 ; Re Wait, [1926] Oh. 
962. 

227. Add, Annotations Held, Coldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. J. P. 42. Mentd. Ellis* Trustee v, Dixon^ 
Johnson, [1924] 2 Oh. 451 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

240. Add, Annotation : — ^Mentd. Schiller v. Peter- 
sen, [1924] 1 Oh. 394. 

241. Add. Annotation : — Mentd. British By. Traffic 

Electric Co. v, 0. B. C. Co. & L. 0. O., [1922] 
2 E. B. 260. 

245. Add. Annotations Consd. Lewis v, Thomas, 
[1919] 1 K. B. 319. Mentd. British By. 
Traffic & Electric Co. v, 0. B. 0 C^. & L. C. 0., 
[1922] 2 K. B. 260 ; Lamb v, Wnght, [1924] 1 
K. B. 867. 

247. Add. Annotation :—ELenid, British B^ 
Traffic & Electric Co. v, 0. B. 0. Co. & 
L 0. 0., [1922] 2 K, B. 260. 


PART ni. BEcrr. s, sub-sect. i. 

841 vl. .]— Pltt^ lauded over 

nine motor lomes to deft^, receiving 
from him R«.fl,000 upon the t^B of^e 
written agreement, the mateitol parts 
of which were as follows I nave 
to-day agr^ to sell to you on the hire* 
puronase eyetim for R8.25,000 my 
nine loMee ... In oonelderatlon 01 
payment as under. In oaee of failure 


to pay any of the Instalments on due 
date, previous payments will bo con- 
sidered null & void, & the lorries aro 
not ooni^dered as sold until the tool 
payment has been received. The 
purchaser has no right to morigag^r 
dispose of any lorries until the 
amount has been paid & Ipltf.l orhis 
nominee has the rkmt toseisej^e lorries 
wherever they may be. The con- 
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lideration money is to be paid as 
mder* As against the payment of 
lfi.5,000 I have to-day sdven to you 
lelivery of all the nine lorries, & also 
L letter addressed to the CJommlssloner 
»f Police to transfer the lorrieb to your 
lame ** : — Held f the agreement was 
m agreement for 
4’AKALSJL MORABJI DABB (1924), I. L. R» 
9 Bom. 172.— IND. 



Cases S6&— m 


English and Empeke Digest Supplement. 


252. Add. AnnotcUion : — ^Mentd. Dominion Coal 
Oo. V. Maskinonge S.S. Co., [1922] 2 K. B. 
132. 

252a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
a^ed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract < refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons : — 
Geld : no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only. — National 
Cash Register Co. v. Stanley, [1921] 3 
K. B. 292 ; 90 L. J. K. B. 1220 ; 126 L. T. 
765 ; 37 T. L. R. 776 ; 66 Sol. Jo. 643, D. C. 

254. Add. Annoiationa: — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 

255. Add. Annoiationa : — ^Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 

257. Add. Annotation: — Apld. A.-G. v. Pritchard 
(1928), 97 L. J, K. B. 561. 

258. Add. Annotation : — Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258a. Recovery of unpaid instalments.] — On 

a claim by the owner of furniture for unpaid 
. instalments : — Held : as the agreement with 
the hirer was for the sale of the furniture, 
the propi3rty not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the pui’chase price, & the 
proper remedy was to sue for damages for 
breach of contract. — ^A,-G. v. Pritchard 
(1928), 97 L. J. K. B. 561 ; 44 T. L. R. 490. 


261. Add. Annotation .—Mentd. Re North Wales 
Plroduce & Supply Soc., [1922] 2 Oh. 34i). 

262. Add. Citation .—119 L. T. 632. 

Add. AnnoUUiofta : — Aa fo (1) Consd. Nelson 
Murdoch V. Wood (1922), 126 L. T. 745 Aa 
to (2) Apld. Cohen v. Roche, [1927] 1 K. B. 
169. 

262a. .] — ^Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hu^r, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the Instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer liaving 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the Instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
to deft, was not ipao facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch & Co. V. Wood (1921), 126 L. T, 745 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. C. ; 
revsd. on other grounds (1922), 38 T. L. R. 
393, 0. A. 

264. After “ the owner can maintain an action for 
conversion against the purchaser” add “ , as 
the hirer has not * agreed to buy * the goods 
within Factors Act, 1889 (c. 45), s. 9.” 

267. Add. Annotation : — Men^td. British Ry. 
Traffic & Electric Co. v.' C. R. 0. Co. & 
L. 0. C., [1922] 2 K. B. 260. 


Part IV. — Considerations Common to all Classes of Bailment. 


278. Add. Annotaiiona : — Refd. Mertens v. Home 
^.Freeholds Co., [1921] 2 K. B. 526 ; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. v. London & 
Lancashire Insce., [1928] Oh. 922 ; The Pene- 


lope, [1928] P. 180. Mentd. Be Wait, [1926] 
Ch. 962. 

280. Add. Annotaiiona : — Consd. Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd, Lake v« 
Simmons (1926), 96 L. J. K. B. 686. 


248 vi. What is payment .] — 

Under a hire -purchase agrreement the 
hirers made an initial payment & gave 
to the owners bills of exchange for the 
total amount of the monthly payments 
as collateral security. Those hills were 
snbsequcntlv discounted by the 
owners : — Jaeld : no conditional pay- 
ment. Sc the property in the goods 
remained In the owners. — i?r Uankin 
& Shiudat. 11027 1 N. 162.— IR. 

PART III. SECT. 8, SUB-SECT. 2. 

259 ii. .> — Boobrs V. Nanaimo 

Motors, Ltd. (1920), 37 B. C. R. 326. — 
CAN. 

264 V. Pltf. & C. en- 


tered Into a hire-purchaso agreement 
in the usual form In respect of a motor 
car. After making hJs first payment 
C. delivered the car to deft, w.* to sell. 
Deft. K. bought the car at an auction 
conducted by W . : — Held : both defta. 
were liable to pltf. — ^Archibald v. 
Washer Co. & Kinnernby, [1923] 
N. Z. L. R. 166.— N.Z. 


PART III. SECT. 4 . 

269 I, .3— HeW : a 

firm of upholsterers who had con- 
tracted to remove, beat. & relay a 
carpet, were not liable for its accidental 
destruction wbil6 in the premises of a 
firm of oarpet-beaters with whom they 
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hod sub -contracted to beat it, there 
being no delectus persona' in such a 
contract as to bar them from employ- 
ing a sub-contractor, Sc no negli^nce 
In the selection of theaub-oontractor. — 
Stevenson & Sons v. Maule Sc Son, 
[1920] S. O. 336 ; 57 So. L. R. 284.— 
SCOT. 

PART IV. SECT. U SUB-SECT. 1. 

275 ii. — — The law imposes an 
obligation upon a bailee to restore the 
article bailed to the bailor, subject to 
this, that tbe bailee Is excused from 
restoring it If bis Inc^bllity to do so is 
due to no want of reasonable care on 
his part. — Paterson v. Miller, [1928] 
V. L. R. 86.— AUS. 



Vol. nz. — ^Bailment Cases 285 — 373, 


285« Add* Annoicdiona : — Refd* Hussiaii Oom- 
mercial & Indiistrial Bank v. Conmtoir 
B'Escompte de MuLhouse (1924), 93 L. J. 

K. B. 1098; The Jupiter (No. 3) (1927), 137 

L. T. 333. 

287. Add* Annotation : — ^Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 

296. Add* Annotations : — Dlstd. Laurie & More- 
wood V* Dudin, [1926] 1 K. B. 223 ; Wait & 
James v* Midland Bank (1926), 81 Com. Cas. 
172. Mentd. Stems v. Vickers, [1023] 1 K. B. 
78 

298. Add. Citation : — 19 Q. B. D. 68. 

Add. Annotations : — Consd. Platau v. Sawyer 
(1892), 8 T. L. B. 666. Refd. Sarat Ohunder 
Dey V. Clhunder Lala (1892), 56 J. P. 741 ; H. 
V. H., [1928] P. 206. Mentd. L. & Y. By., 
L. & N. W. By. & Graeser v. MacNicoll 
(1918), 88 L, J. K. B. 601. 

299. Add. Annotation : — Consd. Laurie & More- 
wood V. Dudin (1925), 134 L. T. 309. 

300. Add. Annotations : — Consd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. Mentd. 
Colley V. Overseas Exporters, [1921] 3 K* B. 
302. 

304a. -.] — Defts., warehousemen, held 618 

quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — Laurie Sc 
Morewood V . Dudin & Sons, [1920] 1 K. B. 
223 , 95 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. B. 149 ; 31 Com. Cas. 96, C. A. 

Annotations: — Consd. Walt & JamoH v. Midland Bank 
(1926), 31 Com. Cas. 172 ; Re Wait, 11927] 1 Cli. 006. 

304b. ,] — Wait & James v. Midland Bank 

(1926), 31 Com. Cas. 172. 

306. Add. Annotation : — Consd. Laurie & More- 
wood V. Dudin, [1926] 1 K. B. 223. 

309* Add. Annotaiions Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 120. Mentd. Elliott Steam Tug Co. 
V. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. By. V . L. E. P. Transport Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9 ; 
Mersey Docks & Harbour Board v. Hay. 
[1923] A. C. 345. 

312. Add. Annotations : — Consd, Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Mentd. Williams 
V. Baltic Insce. Assocn. of London, [1924] 2 
K. B. 282. 

313. Add. Annotation : — ^Refd, Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

317. Add. Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

319a. Completion of work — Goods sent to trades- 


man for work to be done.] — Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as baUee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
orlgi^ relationship between them, that 
relationship continues. — Mitchell v. Davis 
(1920), 37 T. L. B. 68. 

822. Add. Annotation Refd. Whiteley v. Hilt, 
[1918] 2 K- B. 808. 

324. Add. Annotation : — ^Mentd. Belvedere Fish 
Guano Co. v. Bainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920 ] 2 K. B. 487. 

325. Add. Citation : — 119 L. T. 632. 

Add. Annotations : — Consd. Nelson Murdoch 
V* Wood (1922). 126 L. T. 74f Refd. Cohen 
V* Boche (1926), 95 L. J. K^B. 945. 

336. Add. Annotations: — Consd. Coldman v. Hill, 
[1919] 1KB. 443. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. B. 717. 

838. Add. Annotation : — Consd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

339. Add. Annotation : — Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 

339a. Right of sale — On non-payment of charges 
— Storage of goods.] — Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other cluirges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods Sc pay 
themselves out of the proceeds : — Held : 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, Sc they had done nothing 
actionable in selling. — W illetts v. Chaplin 
Sc Co. (1923), 39 T. L. R. 222. 

340. Add. Annotation : — Apld. Parkinson v. College 
of Ambulance Sc Harrison (1924), 40 T. L. R. 
886 . 

357. Add. Annotations : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
V. Shipping Controller, [1922] 1 K. B. 127; 
G. N. Bv. V. L. E. P. Transport Depository, 
[1922] 2 K. B. 742 ; The Zelo, [1922] P. 9 ; 
Mersey Docks & Harbour Board v. Hay, 
[1923] A. C. 345. 

371. Add. Annotation : — Consd. Cohen v. Boche 
(1926), 95 L. J. K. B. 945. 

872. Add. Annotation: — Refd, The Joannis Vatis- 
(1921), 15 Asp. M. L. C. 606. 

373. Add. Annotaiions : — Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 ; The Zelo, [1922] P. 9. 


PART IV. SECT. 1, SUB-SECT. 7. 

Sieij, .] — s. sold certain 

sheep to D. Under the contract of 
sale, on a fixed date, a oount Sc pro 
forind delivery was to be srlven, & 
such delivery was to be taken only 
upon payment in cash of the full 
amount of the purchase-money Sc 
not before. Until such payment in 
cash, or until all cheques, etc., given 
In payment were met Sc satisfied, the 
sheep were to remain the sole & abso- 
lute property of S. During the period 
between the jwo formd delivery Sc 

J.8. 


payment the sheep were to be in charge 
of D. D, sold the sheep though 
pa 3 rmeut to S. In accordance with tbo 
terms of the contract had not been 
made : — Held : under the terms of 
the contract, S. had a right to im- 
mediate possession of the sheep. — 
SOOTTON V . Bbidqjs & Co., Ltd. (1919), 
19 N. S. W. L. R. 70.— AUS. 

PART IV. SECT. 2, SUB-SECT. 1. 

854111. Joint negliaence 

of baUee A third party. \ — ^A. entrusted 
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his motor car to C, for repairs. While 
the oar was being tested by C. it came 
Into oollision with a lorry bclougiug 
to B. In an action tor damages 
brought by A. against B., the jury 
found that the driver of the lorry had 
driven at an excessive speed. & that 
the driver of the motor car was negli- 
gent in not keeping a proper looK out : 
— Held : the doctrine of Identification 
of bailor Sc bailee was not applicable 
In relation to liability for nogli^noe. — 
Wbllwood V , Kino (Alexander), 
Ltd., [1921] 2 I. R. 274.— IR. 
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BNftLisH AND Empire 

Bald. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1 K. B. 127. Mantd. G. N. Ry. 
V. L. E. P. Transport Depoaitorv, [1922} 2 
K. B. 742 ; Mersey Docks & Harbour Board 
V. Hay, [1923] A. C. 846. 

374a. S, P, Brown v. Hand-In-Hand Eire In- 
STJRANCE Society (1896), 11 T. L. R. 638 ; 
39 Sol. Jo. 672. 

374b. With intarast from data of loss.] — 

While on hire by the Admlty. a steam trawler 
was sunk through a collision with the R. 
The Value ol the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages intereik from the date of the 
loss The owners of the R. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners : — Held : under the Admlty. rule 


Digest Supplement. 

’ a bailee in possession was entitled to reoovei 
^m a wrongdoer a complete equivalent pf 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an agreement between the parties 
that dofts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
bn the payment only ran from the date of 
payment. — ^The Eosaund (1920), 90 L. J. P. 
120; 37 T. L. R. 116. 

379. Add, Annotations : — Apld. The Zelo, [1922] 
P. 9. Refd. Elliott Steam Tug Co. v. Shipping 
ControUer, [1922] 1 K. B. 127 ; Wilstun S.S. 
Co. V. Andrew Weir (1925), 31 Com. Oas. 111. 

892. Add, Annotaiions : — Consd. Brooke v, Bool, 
[1928] 2 K. B. 678. ^ Refd. Pratt v. Patrick^ 
[1924] 1 K. B. 488. 


PART IV. SECT. 2, Stm-SECT. 2. 

376 ii. I^oceeds of sale paid to 

fiatUious owntrr ] — The Owner of furni- 
ture entrui^ted ft to pltf. for storaso. 
Pltf. waR fraudulently Induced to aend 
the furniture for sale by deft., who waa 
to account to the owner for it. Deft. 


sold the furniture & paid the purchase- 
money to the peraon who had falaely 
repreaented hlniNeif to be the owner : — 
Held : pltf. could not maintain an 
action agalnat deft, either for conver- 
sion or for money had & received. — 
Grace Brothers, Ltd. v. Lawson 
(1922), 3i C. L. R. 130.— AUS. 


PART IV. SECT, 2, SUB-SECT. 8. 

383 i. Negligence of hirer in use of 
chaUel .) — W'ainio v, Beaudreault 
(Ont.), fl927) 4 D. L. R. 1131.- CAN. 


883 ii. — — — A bailor Is not 
responsible for the negligrenoe of his 
bailee. — G ibson v, O’&bney, H928J 
hi . 1.^66.— "IR, 
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VoL m.— Cases 28—208. 


BANKERS AND BANKING. 


Part I. — Constitution and General Position of Banks. 


28* Add* Annotation : — ^Mentd* Edwards v. Porter, 

. McNeaU v. Hawes, [1923] 2 K, B. 638. 

88a. Court of Chancery Act, 1841 (c. 5), 

s. 4 .] — Ohambbelain &; Sproat v. Wall & 
Lloyd (1920), 160 L. T. Jo. 387. 

40. Add^ Annotation : — Mentd. Esqiiimault & 
Nanaimo By. v, Wilson, [1920] A. 0. 858. 

60. Add* Annotatio7i : — Dlstd. Hong Kong & 
Shanghai Bank v, Lo Lee Shi, [1028] A. O. 
181. 

67. Add* Annotations : — As to (2) Consd. Woollatt 
V. Stanley (1928), 138 L. T. 620. Generally ^ 
Mentd. Bowling v* Camp (1922), 128 L. 1\ 
342. 

61. Add. Annotation : — ^Mentd. Banque Beige v. 
Hambrouck, [1921] 1 K. B. 821. 

78. Add, Annotation : — Mentd. South Behar By. 
V. I. R. Comrs., [1926] A. C. 476. 

75. Add. AnnotcUion : — ^Mentd. South Behar By. 
V. I. R. Comrs., [1925] A. C. 476. 

98. Add. Annotation : — Consd. Bailey v. Bailey, 
[1926] Oh. 768. 

106. Citations : — For “ 3 L. T. M. 0. 84 ** read 
“ 3 L. J. M. O. 84.** 

112a. ** Dispute ** — Conflicting claims to deposit — 
Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank ** in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Fnendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — ^B ailey v. 
Bailey, [1926] Ch. 758 ; 96 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 602. C. A. 

112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under.] — P., who 

had money to his credit in the Post Oflice 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.*s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.*s estate, 
claimed the money from deft., as money 
received by him to the tise of pltf. ; — Held : 
the form was invalid, & the position of deft, 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — Pearman v. 
Charlton (1928), 44 T. L. R. 617 ; 72 Sol. 
Jo. 368. 


Sect. 6a.— -MUNiaPAL SAVINGS BANKS. 

112c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under tlie regulations relating to 
deposits in savings banl^. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that he nomination 
was void, on the grou:pd that there was a 
limit as to nommation«f%y depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act &i void : — Held : regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good . — Re Kimber, Vale v. Rockman, 
[1928] Ch. 749 ; 97 L. J. Ch. 430; 139 
L. T. 650 ; 72 Sol. Jo. 545. 


128. Add. Annotation : — Mentd. Evans v. Brunner, 
Mond, [1921] 1 Ch. 369. 

128a. To act as sole Judloial trustee with 

remuneration.] — A bank may be appointed 
a sole judicial trustee, with remuneration, 
imder the sect, dealing with the appointment 
of ** a person ** under Judicial Trustee Act, 
1896 (c. 85). — Re Cohen, Cohen v. Cohen 
(1918), 62 Sol. Jo. 682. 

131. Add. Amiotation : — Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181. 

156. Add. Citation : — sub nom. Bank op Austral- 
asia V. Bank op Australia, 12 Jur. 189. 

167. Add. Annotations : — Mentd. Atherton v. 
British Insulated & Helsby Cables, [1926] 
1 K. B. 421 ; Re City Equitable Fire Insce*, 
[1926] Ch. 407. 

159. Add. Citation : — 18 Jur. 885. 

166. Add. Annotation : — ^Refd. Wright v. Morgan, 
[1920] A. 0. 788. 

169. Add. Annotations: — Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apid. Be City Equitable Fire 
Insce., [1926] Ch. 407. 

203. Add. Annotation : — Refd. Employers* Lia- 
bility Aasce. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


PART I. SECT. 6. 
t. Read now ** 112a i.** 

PART I. SECT. 7, SUB-SECT. 8. 

L .] — R. v. Barnabd 

25), 44 Can. Ctlm. Cas. 137 ; 67 


O. L. R. 397.— CAN. 

y il. .] — R. V. Smith 

(1925), 44 Can. Crim. Cas. 361; 67 
0. L. R. 383,— CAN. 

y iii. .3 — R. V. Gouoh 

(1925), 44 Can. Cdm. Cas. 122; 57 
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O. L. R. 426.— CAN. 

PART I. SECT. 7, SUB-SECT. 4.— B. 

214 ix. By administrator to 

next of kin .] — Clabkson v. MoLhan 
(1918), 42 O. L. R. 1 ; 13 O. W. N. 
373.— CAN. 
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216a. S * P. Fry v, Russell (1858), 8 O. B. N. S. 
666 ; 140 E. B. 002 ; stib nom. Pry v. 

Bussell, Powis v. Butler, 27 L. J. 0. P. 
163 ; 4 Jur. N. S. 193. 

Annotation : — Mentd. Wolverhampton New Waterworks 
v» Hawkesford (1850), 29 L. J. C. P. 121. 


Sect. 8.~-F0R£IGN AND BRITISH OVERSEAS 
BANKS (Vol. IIL, p. 159). 

For See Companies ’’ read as follows ! — ► 

230a. Credit notes of Russian State Bank — ^Rig^hts 
of holders.] — Marshaix v, Grinbaum (1921), 
87 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1198-1200. 

231. Add, Annotations : — .4s to (4) Refd. Banque 
Beige V, Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Donaldson v. Crossland (1928) 46 
T. L. R. 97. Generally^ Mentd. Dominion Coal 
Co. v. MaskinongeS.S. Co., [1922] 2 K. B. 182 ; 
Boston Corpn. v. Fenwick (1928), 129 L. T. 
766 ; Holt v, Markham, [1923] 1 K. B. 504 ; 
Cantiare San Rocco, S.A. v, Clyde Ship- 
building & Engineering Co-, [1924] A. C. 226; 
Bowling V, Cox, [1926] A. C. 751. 


237. Add. Annotation : — ^Refd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

238. Add, Annotations : — ^Mentd. Pratt v, British 
Medical Assocn., [1919] 1 K. B. 244 ; Prager v, 
B]atspiel, Stamp & Heacock, [19241 1 K. B. 
666 ; Poland v. Parr, [1927] 1 K. B. 236. 

239. Add. Annotations : — As to (2) Refd. Kredit- 
bank Cassel G.M.B.H. v. Schenkers, [1927] 

1 K. B. 820. Generally^ Refd. Beckitt v, 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Mentd. Janvier v. Sweeney, [1919] 2 
E. B. 316 ; Pratt V. British Medical* Assocn., 
[1919] 1 K. B. 244. 

247. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

264. Add, Annotations : — Generally^ Mentd. CaJ- 
menson v. Merchants* Warehousing Co. 
(1920), 125 L. T. 129 ; Dey v, Mayo, [1920] 

2 K. B. 346 ; Everett v. Griffiths, [1921] 1 
A. C. 631 ; Hearn v. Southern By. (1925), 
41 T. L. B. 305. 

263. Add, Annotation : — Apld. Re City Equitable 
Fire Insce., [1926] Ch. 407. 


PART I. SECT. 7, SUB-SECT. 4.~C. 

sa. Ditndenda payaide after share - 
hold€r*8 death — Belong in legatees .] — 
Bbtson V, Bryson (1927), Q. 11. 65 
S. 0. 112.~-CAN. 

I>ART I. SECT, 7, SUB-SECT. 5. 

u i. Appointment of interim 

liQvidator — Notunlhstanding curator ap- 
pointed,] — Be Home Bank of Canada 
(Ont.), (1923] 4 D. L. 11. 891.~-CAN. 

X i. Pensions fund society — Bight of 
menthera to fund .] — Where the merger 
or wiuding up of a bank couHtJtutea a 
ceeeation of employment & a peueionH 
fund society has been founded In 
accordance with Pension Fund Societies 
Act, R. S. C., 1906 (c. 123), members, 
ex-members & pensioners rank for 
distribution of the funds of the society 
according to the byelaws of tho society 
regardless of tho general law unless the 
byo-laws make no provision for tho 
COSO in question . — Be Societk de la 

CAIBSE DE RETRAITE DE LA BaNQUK 
Nationale, Trudkl V. Lemoink, 
ri925] 4 D. L. R. 97 : [19251 S. C. R. 
698 : ajQTd., [1920] 3 D. L. R, 988.--OAN. 

b (p. 157) i. Bank not properly 

incorporated — Effect upon position of 
shareholders,] — He Hoaie Bank or 
Canada, [1927] 1 1). L. R. 871: 59 
D. L. R. 664; 8 C. B. R. 143.~CAN. 

J i. Debt to party liable as 

surety ,] — In the winding up of a bank 
a person liable to the bank as surety 
may set off bis personal right against 
tho bank os a depositor, where both 
debts exist at the time of tho winding 
up. — Clarkson v, Robinet, [1925] 4 
H. L. R. 778 ; varying^ 26 O. W, N. 
466.”— CAN. 

J ii. Debt to party liable as 

partner .] — A partner, with his co- 
partner, was sued by tho liquidators 
of an insolvent bank for a partner- 
ship debt, for which ho had pledged his 
Indjvidual deposit in the bank : — Held : 
he was entitled to have his separate 
deposit applied, either as a set-off 
in the action, or against tho partnership 
debt.— Clarkson v. Smith & Gold- 
BEBO, [1926] 1 D. L. R. 609 ; 58 
O. h. R. 241.— CAN. 

j iii. .1 — CJlarkson & Home 


Bank of Canada v, Lancaster (1927), 
38 B. 0. R. 217.— CAN. 

223 I. Liability to contribute — Trus- 
tee.y—Ucld : not personally liable, as 
tho will was sufficiently “ named ” in 
tho books of tho bank in connection 
witii tho actual holding . — Be Home 
Bank of Canada, National Trust 
Co.’fl Case (1925), 57 O. L. R. 27 ; 6 

C. B. R. 644 ; affg. 5 C. B. R. 318.— 
CAN. 

sb. Action by bank — Security for 
costs.] — Order made. — H ome Bank v. 
Haiuona Faumt:rs Assocn., [1927] 1 
W. W, R. 528 ; 21 Sask. L. R. 420.— 

CAN. 

PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) i. .]— Cun- 
ningham V. Northern Banking Co., 
Ltd., [1928] N. I. 112.— IR. 

8C, Right to (Hve consent for adding 
bank as party .] — A local manager of 
a bank has authority to give the con- 
sent In writing required by Rules of 
C:?t., r. 41, for the adding of a pltf. — 
Kusoh V. Peat, [1922] 2 W. W. R. 174 ; 
63 I). L. R. 408 ; 15 Sask. L. R. 324.— 
CAN. 

1 (p. 160) i. .]— The local 

manager of a bank. In answer to the 
inquiry of a customer. Informed him 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left It ^vith the manager to be applied 
against Ms debt to tho bank, &. relying 
on such assurance, permitted his 
position as against the niakor of the 
cheque to bo altered to his prejudico. 
On tho failure of the maker to provide 
funds to meet the cheque ; — : tho 
bank was estopped from denying that 
the customer paid in the. amount re- 
presented by the cheque. — Banque 
d’Hochelaga V. Brunet, [1926] 2 
W. W. R. 447.— CAN. 

f (p. 160) Ii. .]— Tho 

acceptance of a cheque by a local bank 
manager is binding on the bank, 
although at the time the drawer has 
Insufficient funds to meet it. — Leduc 
V, La Banque H'Hochelaga, [1926] 1 

D. L. R. 433 ; [1926] S. C. R. 76.— 
CAN. 


245 i. Guaranteeing repayment of 
loan — Made by third party to customer.] 
— Held : not within the ostensible 
authority of a local branch manager 
of a bank. — Stevens v. Merchants 
Bank of Canada, [1920] 1 W. W. R. 
52 ; 49 D. L. R. 528 ; 30 Man. L. R. 
46.— CAN. 


248 ii. Delivery up of keys to 

purchaser from customer without getting 
cheque.] — Pltf. sold his business & 
agreed to assign to the purchasers the 
lease of tho premises upon wMoh the 
business was carried on. Pltf. sent 
the keys of the promises to deft. C., 
manager of a branch of deft, bank, in 
a letter, in which he requested C. to 
hand the keys to W., one of tho 
purchasers, upon receiving from W. a 
cheque for a named sum. C., without 
getting the cheque, gave up tho keys 
to the landlord of the premises, who 
handed them to W. : — Held: (1) C* 
had failed to carry out the terms of 
his Instnictiona ; (2) the keys were 
sent to C. in his capacity as manager, 
& the transaction was within the scope 
of his authority as such ; (3) the onus 
of proving damage was on pltf., & 
he had not satisfied it. — Garber v. 
Union Bank of Cai^ada (1919), 
46 O. L. R. 129 ; 17 O. W. N. 16.— CAN. 


U a, ^ 

terms of Mereuntile Law (Scotland) 
Amendment Act, 1856 (c. 60), s. 6, 
are unequivocal & unambi^ous, they 
cannot be construed as rmating only 
to tho case whore the representations 
are foimded on os tho basis of a sub- 
stantive ootiuD but must equally 
apply whore they are founded on 
in defence. — Union Bank op Scot- 
land V. Taylor, [1926] S. C. 835. — 
SCOT. 


■d. Agreeing to forward bankers' 
draft.] — Held : as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not part of his duty as an officet 
of the bank, the bank was not liable 
for Ms failure in performing It. — 
Maxwell v. Union Bank op Canada, 
[1922] 1 W. W. R. 7 ; 69 D. L. R. 130. 
—CAN. 
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Part II. — Business of Banking. 


264. Add. Citation : — stib nom. Bank of Austeia- 
LASiA V. Bank of Australia, 12 Jur. 189. 

270. Add. Annotation : — ^Mentd. Ipswich Per- 
manent Money Club v. Arthy, [1920] 2 Oh. 
267. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.] — Pltf. 
had an account with defts.* branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., Sc handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o*clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a bank is entitled to deal with a cheque 
within a reasonable bi^siness margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights. — Baines v. National Provincial 
Bank, Ltd. (1927), 96 L. J. K. B. 801 ; 
137 L. T. 631 ; 32 Com. Gas. 216. 

272. Add. Annotations : — Consd. Joachimson v. 
Swiss Bank Coipn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. 0. 777. Mentd. Re 
Bichardson, Pole v. Pattenden, [1920] 1 
Ch. 423. 

274. Add. Annotation : — Consd. Be Farrow’s Bank, 
[1923] 1 Ch. 41. 

274a. Bank stopping payment before final 
clearance of cheque received for collection.] 

Re Farrow’s Bank, Ltd., No. 479a, post. 

275. Add. Annotation : — ^Refd. Garrard v. James, 
[1925] Ch. 616. 

276. Add, Annotation : — Consd. Joachimson v. 
Swiss Bank Corpn,, [1921] 3 K, B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a, promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract Sc not for debt. — 
Bichardson v. Bichardson, [1927] P. 228 ; 


96 L. J. P. 126 ; 137 L. T. 492 ; 43 T. L. B. 
631 ; 71 Sol. Jo. 695. 

278. Add. AnnoteUion : — ^Mentd. Bederi Akt. 
Transatlantics. Drughom, [1918] 1 K. B. 394. 

279. Add. Annotation : — ^Mentd. The Tervaete, 
[1922] P. 259. 

281. Add^ AnnoicUions : — Consd. Auchtcroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec By. Light, Heat Sc Power Co. v. 
Vandry, [1920] A. 0. 662 ; McDonald v. Nash, 
[1924] A. 0. 626 ; Samuel v. Dumas, [1924] 
A. C. 431 ; Ouellette v. Can' iian Pacific By., 
[1925] A. C. 669 ; Gilberto. u^^bert Sc Bougher 
(1927), 96 L J. P. 137 ; TOTing-Stevens Motors 
V, Kent County Council Sc Transport Minister 
(1928), 139 L. T. 265. 

282. Add. Annotations Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiraltv 
Comrs. V. National Provincial Sc Union Bank 
of England (1922), 127 L. T. 462; Jones v. 
Waring Sc Gillow, [1926] A. C. 670. Mentd. 
Steam Saw Mills Co. v. Baring, [1922] 1 Ch 
244. 

282a. Account opened in assumed name — Payment 
in of cheque obtained by duress — Payment out 
on forged cheques — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £126,000, money had 
Sc received by defts. to his use. Pltf.’s case 
was that an account was 'opened in his name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £150,000 
payable to liis order was paid into the account, 
Sc that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £160,000 wiis obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pltf. & his wife denied that they took part 
in any conspiracy. Sc pltf. said that, when he 
heard of the relations between his wife Sc A., 
he instructed H., who represented tiimself to 
be a solr., to take divorce proceedings, Sc 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife Sc said that he would have 
nothing more to do with her, Sc that he 
learned later that A. had paid £150,000. It 
was to recover the difiierence between these 


PART II. SECT. 1, SUB-SECT. 2. 

b 1. .] — Brandon v. Bank oi 

Montrbal, [1926} 4 D. L. 11. 182 ; 51 
O. L. R. 268.— can. 


276 va. 

osit of money 


-.I 


posii 

oraf 


-A do- 
meet a 
The 
be appro- 


in a bank to 

ft is not parent of the draft, 
money so deposited must 
priated by the depositor thereof to the 
draft, whore the bank is authorised 
80 to appropriate the money it acts in 
doing so as agent of the depositor, &, 
if it fails to carry out its duties as such 
a^nt, the loss falls on its principal. 
It is possible lor a bank while acting 
as agent of the drawer of a draft for 


the purpose of collocting it to act also 
as agent of the drawee in appropriating 
the money. — Brantford Cordage Co. 

V, Milne, [1925] 1 D. L. R. 862 ; [1925] 
1 W. W. R. 911 ; 36 Man. L. R. 17 ; 
affg., [1925] 1 D. L. R. 92 ; [1925] 1 

W. W. R. 442.— CAN. 

275 vU. In Canadian paper 

in American hank — Jn what currency 
payable by banJc.l — Held: pltf.’s de- 

S osits created merely the relation of 
ebtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exact amount of money 
wmch was received on deposit. 
Whether amounts of deposits repayable 

165 


in Canadian or American currency 
disouBsod. — Sheppard v. First Inter- 
national Bank op Sweet Grass, 
[1924] 1 D. L. R. 682 ; 1 W. W. R. 
290.*~~CAN. 

276viii. ChcQue delivered 

to hank to he cmhed.] — The fact that 
the holder of a cheque delivers it to a 
bank to be cashed does not constituto 
a deposit nor render the bank his 
debtor, & the bank has no right to 
set ofl against the proceeds of the 
cheque a debt owing to it by the 
holder. — R oyxel v. Royal Bank of 
Canada, [19181 2 W. W. R. 791 ; 11 
Sask. L. R. 218.— CAN. 
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two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
&i that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £160,000 could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft, bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed. — Robinson v. Midiand Bank, Ltd. 
(1925), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
792, O. A. 

284a. — ~ Effect of mere book entries.] — In 
dealings between banker 8c customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, cither some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — British & 
North European Bank, Ltd. v. Zalzstein, 
[1927] 2 K. B. 92 ; 96 L. J. K. B. 639 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills specifically appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer's consent, 
to transfer the proceeds of such bUls to the 
other account. — Greenhalgh (W. P.) & 
Sons v» Union Bank op Manchester, [1924] 
2 K. B. 153 ; 93 L. J. K. B. 844 } 131 L. T. 637. 

292. Add, Annotation : — ^Refd. Taxation Comrs. v, 
English, Scottish 8c Australian Bank, [1920] 
A. 0. 683, 

292a. — (1) The word “ cus- 

tomer ** in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s- 88 (1), 
which is in the same terms as the above sect, 
signifies a relationship in which duration is 
not of the essence, 8c includes a person who 
has opened an accoimt on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in owning the accotmt. The test is 
whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
8c present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, 8c caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 


— ^Taxation Comes, v, English, Scottish & 
Australian Bank [1920] A, C. 683 ; 89 
L. J. P. 0. 181 J 123 L. T. 84 ; 86 T. L. R. 
805, P. C. 

Annotations : — As h (2) Apld. Hampstead Grdns. v, Barclays 
Bank (1923), 39 T« L. ±L 229 ; taoyds Bank v, Ohaitercd 
Hank of India, AustraUa Sc China (1928), 97 L. J. K. B. 
609. Conid. Auohteroni v. Midland Bank, [1928] 2 K. B. 
294. Retd. Underwood v. Bank of -Liverpool, Same v, 
Barolays Bank, [1924] 1 K. B. 775; London Sc Montrose 
Shipbuilding Sc Hepalxing Co. v, Barclays Bank (1925), 
81 Com. <^. 67. 

292b. Another bank for whom cheque 

collected — Bills of Exchange Act, 1882 (c. 61), 
s. 82,] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “ receives payment ” in the 
sect, applv to a bank which receives pajraent 
as a collecting bank. — I mporters Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919; 137 L. T. 693; 43 
•T. L. R. 639 ; 32 (Dom. Cas. 869, C. A. 

298. Add. CUation 88 L. J. K. B. 66. 

Add. Annotations : — Consd. Auchteroniv. Mid- 
land Bank, [1928] 2 K. B. 294 Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 

K. B. 110 ; Re Polemis 8c Furness, Withy, 
[1921] 8 E. B. 560; Jones v. Waring 8c 
Gillow, [1926] A. C. 670. 

294. Add. Annotation : — Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1018] 2 K. B. 
623. 

297. Add, Annotations : — ^Mentd. Oalmenaon v. 
Merchant’s Warehousmg Co. (1920), 126 

L. T. 129; Everett v. Griffiths, [1921] 1 
A. 0. 631 ; Hearn v. Southern Ry. (1926), 
41 T. L. R. 305. 

298a. Remittance sent abroad on request — Obliga- 
tion of bank.]-— Pltf s., customers of deRs., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
8c defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bonk in 
Poland, 8c defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered ; — Held : as the 
loss of a cheque was a rare occurrence, 8c 
as the standard of defts.’ duty should not 
be measured hj a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — O se Gebell- 
eOHAFT, BTC. V. JEWISH COLONIAL TRUST 
(1927), 43 T. L. R. 898. 

800. Add. Annotations : — Apld* London Provincial 
& South Western Bank v, Buszard (1918), 
86 T. L. R. 142. Refd. Brown v. Swan (1921 
37 T. L. R. 787. 

801* Add. Annotation : — Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. 


289 u, — the absence 

of any special contract to keep a 
customer's accounts separate a bank 
may oombine his accounts in d liferent 
departments of the bank for tho pur* 

S ose of meeting bis IndobiednesB to 
tie bank without notifying him or 
obtaining his consent thereto. — W al- 
UNDER V. iBfPRBlAL BANK OF CANADA, 
[1925] 4 D. L. R. 390 ; [1925] 8 W. W. R, 
409.— CAN. 


PART II. SECT. 1, SUB-SEOT. 8.— A. 

801 il. — ,] — For certain 

limited purposes a branch bank may be 
treated as a separate organisation, but 
for all purposes of liability a bank is 
a unit & inoivlBlble. — W htts v. Botax 
Bank of Canada, [1928] 4 D. L. R. 
1206: 53 O. L. R. 543.— CAN. 

ss. Fomardtna to anoUktar branch 
documents for oaUeotianr^Ns(fHasnes.h^ 
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Where a branch office of a bank, in 
the usual course of banking business 
for reward, sends to another office of 
the bank for collection on behalf of 
a customer negotiable doouments of 
debts, such as participation certlflcates 
issued by the Canadian Wheat Board, 
which, havixig been indorsed by the 

g roducer, are. In effect, made payable 
> bearer on surrender thereof, & whose 
terms deny reeponatbUlty in the Wheat 
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802. Add* ArinoicMom : — ^Refd. Bepublica die Guate- 
mala V. Nunez, [1927j I K. B. 669 ; Richard- 
son V. Richardson, [1927] P. 228. 

808. Add* Citation : — 63 Sol. Jo. 246. 

804. Add* AnnokUiom :-^ons(i* Elliott v. Baz- 
Ironside, [1925] 2 K. B. 301. Held. Kimber 
Coal Co. V. Stone & RoSfe, [1926] A. C. 414 ; 
Kettle V. Dunster & Wakefield (1927), 43 
T. L. R. 770. 

810. Add* Annotations : — ^Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ex p. Trustee, [1919] 
B. & 0. R. 99. 

312. Add* Annotations : — Generally^ Refd. Earle v* 
Hemsworth R. D. C. (1928), 44 T. L. R. 758. 
Mentd. Joachimson v* Swk® Bank Corpn., 
[1921] 3 K. B. 110. 

817. Add* Annotationa : — As to (1) Refd. Joachim- 
son V* Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally^ Refd. Richardson v* Richardson, 
[1927] P. 228. 

380. Add* CUafion .-—40 L. T. 404. 

381. Add. Annotationa: — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. Mentd. Holt v* 
Markham (1922), 128 L. T. 719. 

832. Add, Annotationa : — Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& GiUow, [1926] A. C. 670, 

833. Add, Annotationa : — Gonsd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v* Waring 
& GUlow, [1926] A. C. 670. 

333a. Payment Into account under belief that 

customer alive — UabiUty to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action. — Ad- 
miralty Combs, v* National Provincial 
& Union Bank of England, Ltd. (1922), 
127 L. T. 452 ; 38 T. L. R. 492 ; 66 Sol. Jo. 
422. 

334. A dd* Annotations : — Gonsd. Re Hodgson’s 
Trusts, Public Trustee v* Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v, SutcliiTe 


(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662. 

838a, Necessity for demand — Whether condition 
precedent to action against banker on account.] 

— Where money is standing to the credit of a 
customer on current account with , a banker, 
in the absence of a special agreement a 
demand b^ the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. ~ Joachimson v* 
Swiss Bank Corpn., [1921] 3 K. B. 110 : 90 
L. J. K. B. 973 ; 125 L. T. 338 j 37 T. L. R. 
534 ; 65 Sol. Jo. 434 ; 26 Com. Cas. 196, 
C. A. 

Annotaiiona : — Conid. Admiralty Comra. v* National Pro* 
vinoiaJI k Union Bank of England U922), 38 T. L. H. 492 ; 
Richardson r. Richardson, ll9Sy P. 22S. Refd. lie 
British American Continental Ba Credit General 
Leigeois* Claim. [19221 2 Ch. 58|a Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372 ; Tonnner v. National Provin- 
cial & Union Bank of England, 1 K. B. 4G1. 

342a. Account in credit — Reasonable notice.] 

— In the absence of special stipulation a 
banker can close his customer’s banlcing 
account In credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, op<»ned by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance deviscti by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof ; 

a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defts. from closing the account must be 
refused. — Prosperity, Ltd. v* Lloyds Bank, 
I/TD. (1923), 39 T. Ta R. 372. 

347. Add* Citation : — affg* S. 0. suh nom. Re 
Gross, Ex p, Adair (1871), 24 L. T. 198. 

358. Add* Annotations : — Mentd. Aksionaimoye 
Ohsch^8t\o A. M. Tjuther v, $lagor, [1921] 
3 K. B. 632 ; The Tervaete, [1022] P. 259 ; 
Duff Development Oo. v, Xelant^in Govern- 
ment, [1923] 1 Ch. 885. 

863. Add. Annotations : — Gonsd. Banque Beige v. 
Hambrouck. [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Trusta, Public Trustee r. Milne, 
[1919] 2 Ob. 189. Mentd. Re Wait, [1927] 1 
Ch. 606. 


Board with respect to indorsements, &, 
failing to receive a return letter of 
acknowledgment, the sending ofiloe 
makes no inquiry of the receiving 
office as to the safety of the documents 
until after the lapse of six weeks, it 
is guilty of negligence. The bank is 
still more guilty of negligence, when, 
having mode the belated Inquiry Sc 
learned that the dooumente have not 
been received at the other office It 
fails to take Immediate steps In the 
quickest manner available to warn 
the debtor liable under the dooumente 
of the loss thereof. Sc thus stop pay- 
ment to any unauthorised person. — 
Kbubon a. UNION Bank of Canada, 
[1923J 8 W. W. R. 1380.~OAN. 

3081 . — .] — GaBRIOcb 

V, Canadian Bank of OoMBigaoB, 
C19X93 8 W. W. R. 185.— GAN. 


PART 11. SECT. 1, SUB-SEOT. 4. 

817 zi. — — Account in trade name*] 
—Where an Individual keeps his bank 
account under a trade name & is sued 
k his banker is gamisbeed, it is (or the 
bankers to sati^ themselves that the 
Judgment debtor named is the person 
keeping snob aeoonnt. Sc if satisfied 
beyond reasonable doubt that the right 


fund l*^ being garnisheed to pay It 
into ot. — Smith e. Gautrchk, [1917] 
2 W. W, R. 225 ; 23 B. C. R. 455.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

884 V. .1 — Pltf. made a promis- 

sorv note in favour of S., which was 
diHiionoured on presentment. Both 
banked with defts., to whom S. was 
indebted on overdraft for a greater 
sura than the amount of the uoto. 
Subsequently pltf. paid £100 Into bis 
ecoount. Sc defts. Immediately, without 
reference to pltf., paid the note for 
4110 19s. lOd. & debited pltf.'s aocotmt 
with the amount by wldch his funds 
In the bauds of defts. were insufficient 
to meet the note ; — Held : defts. were 
at liberty to apply whatever funds of 
pltf. they had In hand In satisfaction. 
pro ianto* of the note of which they were 
the holders (or value. — Beix v. Union 
Bank, 11923] N. Z* L. R. 379.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

if. Riahi of bank to refuse to pay. ]— 
In order to hold a banker justifiw in 
refusing to pay a demand of his 
customer the customer being an ezor^ 
A drawing a cheque as exor., there 
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must in the first place be some mis- 
application, some breach of tnist in- 
tended by the exor., & there must in 
the second place be proof that the 
bankers are prh’y to the intent to 
make their misapplication of the trust 
funds. If It be ^ihown that any per- 
sona) benefit to the hankeiN themselves 
is designed or stipulated for. that 
olrcnm.wtanof* above all others will most 
readily eKtabllsh the fact that the 
bankers are In privity with the breach 
of trust that is about to be committed. 
— Standard Bank c. Kstatk van 
Rhyn, [1925] App. D. 260. — S. AF. 

PART 11. SECT. 2, SUB-SECT. 8.— A. 

871 1. Joint account of persona not 
partners — Cheque drawn cC* eouiUer- 
manded by one after decease of other— 
Payment by banJc — No riyM of action 
in surrfwr.l— R adcuffb i>. Bank of 
Montreal, [1919] 2 W. W, K. 887. — 
CAN. 

871 ii. Subsequent claim by one 

to whole account — Position of bank.]— 
Where a bank deposit is rnady in the 
name of either of two persons it is a 
notification that cither one may deal 
with the funds & that the «)opunt 
will be subject to the control of either 
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878, Add» Annoiaiion : — ^Mentd* Tourtdor v. 
National Provincial & Union Bank of 
England, [1924] 1 K, B. 461. 

887a. .] — ^Eor some years before 

1919 one U., a mei^chant, had a banking 
account at defts.* bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts, of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd. — ^A.L.U. sole 
director,** & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquirinfif whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.*s favour & not in fiis. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques : — 
Held : (1 ) defts. were precluded from setting 
up that 1^., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying liis principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not paid in to that account, that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not ptirporb to 
act as the co.’s agent, but as being himself 
the co., Ac that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 

A customer of a bank paid into lus account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank Ac the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 


the bank bad received the proceeds ! — 
Held : (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.), Ltd. v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 
1 K. B. 776 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 ; 40 T. L. R. 302 ; 68 Sol, Jo. 710 ; 29 
Com. Oas. 182, O. A. 

Armotations: — Ab to (1) Apld.' London & MontroHO Ship- 
biillditig & Repairing t n. v. Barclays Bank (1025), Si 
Com.Cas. 67 ; Liggett (Liverpool) r. Barclays Bank (1027), 
137 L, T. 443; Lloyds Bank v, (Chartered Bank of India, 
Australia & China (1928). 97 L. J. K. B. 609. Consd. 
Auchteroni v. Midland Bank, 11928] 2 K. B. 294. Refd. 
Kroditbank CasseJ G. m. b. H. v. Schonkers, 119261 2 
K. B. 4.50 : Houghton k. Nothard, Lowe & Wills, [1927] 
1 K. B. 246 ; lleckitt v. Barnett, Pembroke & Slater (1028), 
4.5 T. L. R. 36. As to (2) Consd. London & Montrose 
Shipbuilding & Repairing Co. t>. Barclays Bank (1925), 
31 Cum. Cas. 67. Reid. Robinson v. Midland Bank U925), 
41 T. L. R. 402. 

889. Add, Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Beige pour I’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 496, 
Mentd. Brocklebank v, B., [1025] 1 K. B. 52. 

391. Add. Annoiaiion : — Dlstd. Re Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. 

391a. Cheques drawn by wife on bank 

manager’s advice — Title of wife to balance.] 
— A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself A:, his wife. Ho did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
bis death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials Sc containing 
the deposit receipt Sc a document in which 
he said : ** I would like this paying away at 
once if possible as under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account Sc the deposit account 
l^longed to the wife as survivor, Sc the 
document did not raise any presumption 
that the husband regarded the deposit as his 

PART 11. SECT. 2, SUB-SECT. 8.— E. 

390 1. Joint aecount of hvitband 
ur(fe^Sub8e4yu€n( claim by iH/e to whole 
accovrU — Bank ejUifted to eei off auma 
advanced for huahand*a beneflf before 
notice of aaim,] — Hill v, Hoohki.aga 
Bank, fl921] 8 W. W. R, 430.--OAN. 


of them in the absence of special 
directions. But upon a subsequent 
notice to the bank by one of sucli per- 
sons that he claims it all, the bank 
in dealing with the money thereafter 
in any way affecting such claim acts 
at its own risk. — ^Hill v, Hoohslaga 


Bavk, [1921] 3 W. W. R. 430.— CAN. 


PART II. SECT. 2, SUB-SECT. 3.— B. 

g. Add *• on appeal, [1919] A. C. 
668 ; 88 L. J. P. O. 118 ; 121 L. T. 
100, P. C." 
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own property. — Re Kabrison, Day t?. Har- 
rison (1920), 90 L. J. Oh. 186. 

402. Add. Annoiaiion : — Refd. Joachimson v. Swiss 
Bank Corpn., [1921] 3 K. B. 110. 

402a. Effect of need for notice of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a d^osit not requiring notice of 
withdrawal. — Re Glbndinning, Steel v. 
Glbndinnino (1918), 88 L. J. Oh. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 160. 

409. Add, Annoiation : — Apld. lie Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 

409a. Assignment by order in writing to bank to 
pay third party sum on deposit — Unindorsed 
deposit receipt — Letter to assignee.] — About 
a year before his death, which happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing ; (1 ) A deposit receipt for £500 
deposited with his bank in 1914 ; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit ; & (3) a letter addressed to G. ; 

You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the . . . bank 
as per receipt enclosed.” The deposit receipt 
was not indoised by testator &> no notice 
was given to the bank of any assignment till 
after bis death, the interest on the sum on 
deposit having been carried by the bank to 
his current account j — Held : there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, 6. 25 (6 ). — He Westerton, Public 
Trustee v. Gray, [1919] 2 Ch. 104 ; 88 
L. J. Ch 392 ; 122 L. T. 204 ; 03 Sol. Jo- 410. 

Annntatiori: — Apprvd. & Apld. llepublica do Guatemala 
V. Nunez, [1)1^7] 1 K. B. UUU. 

410. Add, Annotatiovs : — Mentd. Rc Westerton, 
Public Trustee v. Gray, [1919] 2 Cli. 104 ; Re 
Bichards, Jones v, Bebbeck, [1921] 1 Ch. 613. 

411. Add, Annoiafions : — Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 101 ; Re 
Bichards, Jones v. Bebbeck, [1921] 1 Ch. 513. 

431. Add, Annotation : — Refd. Cohen v, Boche 
(1926), 95 L. J. K. B. 945. 

432. Add, Annoiation : — Mentd. Re City Life 
Assce. (1926), 42 T. L. B. 45. 

453. Add, Annotation : — Refd. Allen v. Royal Bank 
of Canada (1926), 41 T. L. R. 625. 

464. Add, Annotations : — ^Mentd. Dey v, Mayo, 


[1920] 2 K. B. 346 ; Brown v. Swan (1921), 
37 T. L. B. 787 ; Sutters v. Briggs, [1922] 1 
A. 0. 1 ; Re Farrow’s Bank, [1923] 1 Otu 
41 ; Underwood v. Bank of Liverpool & 
Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Cp. v. West- 
minster Bank, [1927] 2 K. B. 297. 

466. Add, Annotation : — ^Mentd. Brown v. Swan 
(1921), 37 T, L. R. 787. 

479. Add. Anwo/o/mn Refd. Sutters v, Briggs, 
[1922] 1 A. O. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.]— ^(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the b nk receive it as 
holders for value or as 4j||[envs for collection 
is a pure question of fact. The fact that tJie 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices In the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agente 
for collec’tion & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
&, ci'editor. Consequently, in^ a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up. — Re Farrow’s Bank, Ltd;, [1923] 1 Ch. 
41 ; 92 L. J. Ch. 153 ; 128 L. T. 332 ; 67 
Sol. Jo. 78; [1925] B. & C. R. 8, C. A. 

4791), ,] — Underwood (A. L.), Ltd. v. 

Bank of Liverpool, Same v> Barclays 
Bank, No. 387a, ante, 

484. Add. Annotation: — Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

487. Add. Annotations Retd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham. [1923] 1 K. B. 604. 

489. Add. Annotation : — ^Mentd. The Sheaf Brook, 
[1926] P. 61. 

493. Add. Annotations : — Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 

600. Add. Annoiaiion : — Generally ^ Mentd. Brown 
V, Swan (1921), 37 T. L. B-. 787. 

628. Add. Annotation : — Generally, Mentd. Under- 
wood V. Bank of IJverpool & Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 77o. 


PART II. SECT. 4. SUB-SECT. 8. 

§g. Money paid to retire draft-^ 
Failure nf purpnee for whifih draft paid 
— Liability of bank to refund. ] — Held : 
pltfs. could recover from the bank the 
amount paid by them to retire the 
draft.— G ibbons & Carnes r. Royal 
Bank op Canapa, [1921] 2 W. W. R. 
370.— CAN. 


n performing it. — M axwell v. Union 
Bank of Canada, [1922] 1 W. W. R. 
r : 69 D. L. R. 130.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

468 1. Stoppage of bank'-ckegue 

for dem--Debt not paid.]— U nion Bank 
OP Canada v. Nkttlbton (1924), 65 
O. L. R. 643.— CAN. 


ij. Delay in transmitting draft — 
Transa/ation not part of manager* s duty — 
Liability of hanlc.lr^Hrid : as the pro- 
mise by the acting manager to for- 
ward the draft was a voluntary act 
without romunoratlon & not pi^ of 
his duty as an officer of the bank, 
the bank was not liable for his failure 


PART II. SECT. 8, SUB-SECT. 1. 

oi. ^.1 — A CO. drew bills of ex- 

change upou customers to whom they 
had supplied goods & who accepted the 
hills. The co. Indorsed the bills in 
blank, & delivered them to a bank for 
coUeotion. The oo. went into llqui^- 
tlon. Its current account with the 
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lajik was overdrawn to a large amount, 
[n the liquidation the bank claimed 
iiat they vrere owners of the bills, & 
,hat they wore not bound to value & 
leduct the obligations in the bills for 
;ho purpose of a ranking. The bank s 
ien over the proceeds of the bills was 
admitted: — Held: the bills, having 
>een indorsed & delivered to the bank 
or the limited purpose of collection, 
emained assets of the co., over wmon 
he bank held a more right in security 
D virtue of their lion, & the obllgntiorw 
inder the bills must bo valued 6. 
loducted for the purposes of a ranking. 
—Clydesdale Bank, Ltd. a. Senior 
J ABIES Allan) & Son Liquidators, 
1926] S. O. 235.— SCOT. 



Cases 687— «i7. 


ENaMSH AND Empebb Digest Sxjpplembnt. 


537. Add, Annotations:' — Consd. Barclay v, Mal- 
colm (1925), 133 L. T. 512 ; Jones v. Waring 
& QUlow, ri925] 2 K. B. 612. MentcL Soc. 
Bes Hdtels Le Touquet Paris Plage v. Oum- 
mings, [1922] 1 K, B. 451. 

538. Add. Annotation : — Consd. Ee Swinburne, 
Sutton V. Peatherley (1925), 70 Sol. Jo. 64. 

538a. .] — A. drew a cheque for £700 in 

favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufRcient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current accoimt 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A. *8 cuiTent account, but because 
they doubted A.’s signature on the cheque. 
A, died before anything further was done ; — 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; & there had been an 
incomplete gift irder vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Ee 
Swinburne, Sutton v. Fbatheblby, [1926] 
Ch. 38 ; 96 L. J. Ch. 104 ; 134 L. T. 121 ; 70 
Sol. Jo. 64, C. A. 

540. Add. Annotation : — ^Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737, 

544. Add. Annoiaiiona: — Apld. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclavs Bank, [1924] 1 K. B. 776. Refd. 
Kreditoank Oassel G. m. b. H. v. Schenkers, 
[1926] 2 K. B. 450; Houghton v, Nothard. 
Lowe & WiUs, [1927] I K. B 246; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L T. 
443. Mentd. Bey v. PuUinger Engineering 
Co., [1921] 1 K. B. 77. 

544,a, .] — A bye-law of applt. co. 

authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account wliich the director had with them. 
Kesps. collected the cheques from applts.' 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.* account sufhcient to meet each of 
the cheques, tho director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 


to draw, & paid it Into applts.* account. 
Appits. sued reims. to recover the aggregate 
amount of the cheques collected by them 
Held: the action failed, because (1) resps. 
had not knowledge, either by the form of the 
cheques collected or otherwise, thaft they were 
improperly drawn on applts.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct, 
coidd not investigate applts.* liability to 
persons not parties to the action in respect 
of the cheques placed to applts.* credit.— 
Corporation Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 96 L. J. P. 0. 


63, P. C. 

Awnotatiom : — Aa to (1) Conadu Lloyds 

Bank of India, Australia & China (1928), 9T L. J. K. B. 
ftofi. ■RA.rnfit.t,. Pembroke & Blatoi*. [1928] 2 


K. B. 244. 

546a. Cheques paid to customer’s 

creditors.] — Beft. bank negligently, ^ in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.*s account signed by one director only. 
All the cheques were paid to the co.*s trade 
creditors: — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s accoimt was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque. — 
Liggett (B.) (Liverpool), Ltd. v. Barolays 
Bank, Ltd., [1928] 1 K. B. 48 ; 97 L. J. K. B. 

1 : 137 L. T. 443 ; 43 T. L. R. 449. 

Annotation: — As to (2) Bsid. Lloyds Bankv. CUai’tered Bank 
of India. Australia Sc Otiina (1928), 97 L. J, K. B. 609. 


648. Add. Annotation : — Refd. Brown v. Swan 
(1921), 87 T. L. R. 787. 

649. Add. Annotations : — Refd. Wilson v. United 
CJounties Bank, [1920] A. C. 102. Mentd. 
Neville v. London Express Newspaper, [1919] 
A. O. 368 ; TheUusson, Exp. Abdy, [1019] 
2 K. B. 736. 


660. Add. Annotation : — Refd. Wilson v. United 
Counties Bank. [1920] A. C. 102. 

664. Add. Annotation : — Refd. Prosperity v. XJoyds 
Bank (1923), 39 T. L. R. 372. 

667. Add. Annotations -Consd. Ee Farrow’s 
Bank, [1023] 1 Ch. 41. Refd. British & North 


PART 11. SECT. S. SUB-SECT. 2.— A. 

538 i, Construetive payment — Chetyue 
A: credit slip stamped — White 

V. UoifikL Bank of Canada, 11923} 4 
D. L. R. 1200 ; 63 O. L. R. 643.-~CAN. 

PART II. SECT. 8. SUB-SECT. 2.— B. 

546 i. To clerk — Notice of limitation 
of avihoriivA— A clerk > express duties 
were to collect amounts due from 

r ln dealers for freight ohoiges, etc., 
on presentation of bills of lading 
payment of charges to tiand out ware- 
house eoelpts, & d«^po8lt all moneys 
eollected to the credit of the Receiver- 
General in a designated bank & at 
certain intervals to remit by draft 
to the head office of the business. 
Such charges were almost always paid 
to him by accepted cheque A deft. 


bank bashed such a cheque on it, 
paying the clerk the prooeods : — Held : 
the bank was negligent as ioquJiy 
should have been made as to the clerk s 
authority &: the unusual act of a 
business firm cashing such a cheque, 
especially of a large amount, & a 
certain discrepancy between the name 
of the payee in the cheque & the name 
in the IndorBement should have aroused 
suspicion. — R. V. Royal Bank of 
Canada (1920), 1 W. W. R. 198 ; 50 
D. L. R. 293 ; 30 Man. L. R. 14)4.^ 
CAN. 

545 ii. .] — Hayes r. 

Standard Bank, [1927] 3 D. L. H. 
336 ; , 60 0, L. R. 461.— CAN. 

PART a SECT. S» Stm-SBOT. 8.— A. 

549 in. Afonep advanced on 
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loreed terms — Bank holding security.}^ 
riNUCANE V, Standard Bank of 
:anada, [19211 3 W. W. R. 314 : 62 
J. O R. 110 ; 69 D. L. R. iOS.—CAN. 

V 1 , Dishonour of chews _ 

me to self, 1 — A demand made personally 
>y a customer upon his banker for 
>ayment is a two-party transaction. 
[*06 refusal of payment cannot give 
ise to the implfoatlon of defamation 
>f the customer to a third party, which 
leoessorlly arises when a trader’s 
sheque, drawn or indorsed in favour 
jf a third party, is presented by the 
lolder Sc dishonoured by the banker, 
ludgmont for pltf. for £250 set aside, 
k Judgment entered for dofts., defts. 
laving admitted liability to pay pltf. 
lominal damages Sc having paid £10 
nto ct,— BU nlan V. VisTm Bank, 
[1928] I. R. 171,— m. 



Vd. HL— Banlten. Cases 667—615. 


European Bank v. Zalzatein, [1927] 2 E. B. 
02. Mentda Dey v. Mayo, [1920] 2 K. B. 
846; Sutters v. BHggs, [1922] 1 A« 0. 1; 
It^orters Co. v. Westminjster Bank, [1927] 
2 ]^. B* 297. 

560* Add, Annotaiion: — ^Mentd. Re Southerden, 
Adams v, Southerden, [1025] P* 177. 

561* Add, .Annotation : — Mentd. Goldfarb v. Bart- 
lett ^ KremeVt [1920] 1 K. B. 639. 

569* Add. Annotations : — ^Refd. J oachimson v, 
Swiss Ba^ Oorpn., [1921] 3 K. B. 110; 
Bichardson v, Richardson, [1927] P. 228. 

674. Add, Annotations: — ^Refd. Brown v. Swan 
(1921), 37 T. L. B. 787. Mentd. Pocahontas 
Fuel Co. V. Ambatielos (1922), 27 Com. Gas. 
148. 

677. Add. Annotation : — ^Mentd. Toumier v. 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

682, Add, Annotations : — ^Mentd. Re Gunsbourg, 
Exp. Trustee, [1919] B. & C. R. 99 ; Joachim- 
son V. Swiss Bank Oorpn., [1921] 3 K. B. 110. 

586. Add, Annotation : — ^Refd. Jones t;. Waring & 
Gillow, [1926] A. 0. 670. 

688. Add. Annotations : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41. 

689. Add. Annotation : — Consd. Westminster Bank 
V. Hilton (1926), 136 L. T. 316. 

689a. Mistake in telegram — Duty of bank to 

make Inquiry.] — Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque. 
No. 117,286, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars' were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn m place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence : — Held : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover. — Westminster 
Bane, Ltd. v, Hidton (1926), 136 L. T. 316; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196 ; sub nom. 
Hilton v. Westminster Bank, Ltd., 162 
L. T. Jo. 450, H. L. 

592. Add, Annotation : — ^Refd. Baines v. National 
Pro'^^ciai Ba^ (1927), 96 L. J. K. B. 801. 

594. Add. Annotation : — ^Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

695. Add. Annotation : — As to (2) Refd, Baines t’. 
National I^vincial Bank (1927), 96 L. J. 
K, B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — ^Pltfs., a partnership firm at Liverpool, 


sold goods to the P. Co. & drew upon the co. 
a bill for a large amoimt payable in tl^cc 
months in payment for the goods. Tmj 
P. Co. accepted the bill payable at ^ft. 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the CO. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became diui it 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, et W.’s request, 
indorsed the bill in blaxy^. V., instead of 
taking the bill to pltfs.’ for the purpose 
of collection tlirough the dealing house, 
presented the bill for payment over the 
counter to deft, bank & received the money, 
wliich he then fraudulently converted & 
stole, Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank wei'e not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & j^ltfs,, 
& defts. owed no duty to pltfs. ; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favoiu* of the payee of funds 
of the drawee, -as the accoi>tor8 had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (3) defts. were not 
liable to pltfs. for the convei*sion of the bill, 
because tlxe bill was a negotiable instrument, 
& they paid it in good faith wdthout notice 
of any defect in title in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cliequo was presented for 
payment over the counter. According to the 
law meiohant such presentation, although 
unusual, was always recogmsed as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circurn- 
stances of suspicion. — ^Auchtehoni & Co. i\ 
Midland Bank, Ltd., [1928] 2 K. B. 294; 
97 L. J. K. B. 625; 139 L. T. 344 ; 44 
T. L. B. 441 ; 72 Sol. Jo. 337 ; 33 Com. Cas. 
345. 

. Add. Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec By. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
[1924] A. C. 625 ; Samuel v, Dumas, [1924] 


PART IL SECT. 8, SUB-SECT. 

•L Paumext after notice of cofunter" 
memd^CiobaUv of tanfc. I -Garriooh 
V. Canadian Bank of Commsrcib, 
[19191 3 W. W. R. 185.— CAN. 

6391. By teUip'an^^PaymerU after 
notice of oountehnandr^N^lioenoe.'jr^ 
Beldf dafta. ware gixUty of a. breach 
of duty as bankaia. — R jdadb a. Koval 


Bank of Irrlakd, Ltd., [1922] 2 
1. R. 22 .—^IR* 

•m. By notice o/deofh.]— -The doty & 
aatbority of a bank to pay a cheque 
oeaee on notice of the drawer's death.— 
OURLBY a. Brigos (^ministratoh of 
Drury Bstatk). 119201 2 W. W. R. 
1025 ; 58 B. L. R. 851.— CAN. 

I ■ Is not the death of 
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he customer, but notice of his death, 
hat operates as a revocation of the 
authority of a bank to pay the ouflto- 
ner's cheque.— K endrick v. Dominion 


tter’s cheque. — Kendrick v. 

)ANK Sc BOWNAS (1920). 47 O. L. R. 
172 : 18 O. W. N. 188.— CAN. 


, ,] — Winnipeg Savings Ba^ 

rsTEE) a. Kbnny, [1924] 1 D* L. R. 

-~0AN. 
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English and Empire Digest Supplement. 


A. 0. 431 ; Ouellette v. Canadian Pacific By., 
[1925] A, 0. 569; Gilbert v, Gilbert & 
Bougher (1927j, 90 L. J. P. 137; TilUng- 
Stevens Motors v» Kent County Council & 
Ti’ansport Minister (1928), 139 L. T. 265. 

617. Add. Annotation : — Refd* Wilson v. United 
Counties Bank, [1920] A. 0. 102. 

625. Add. Annotation: — Mentd. Brown v. Swan 
(1921), 37 T. L. B. 787. 

627. Add, Annotation : — Consd. Garrard v, James, 
[1925] Ch. 616. 

628. Add, Annotation : — ^Mentd. British A North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

620. Add, Citation .—88 I.. J. K. B. 55. 

Add. Annotationa : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joacbimson v Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & PUmess, Withy, 
[1921 j 3 K. B. 660 ; Jones v. Waring & GUlow, 
[1926] A. C. 670. 

631. Add, Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Beckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Mentd. Taxation Comrs. v, English, Scottish 
& Australian Bank, [1920] A. C. 683 ; Gold- 
man V. Cox (1924), 40 T. L. B. 423 ; Under- 
wood V, Bank of Liverpool & Martins, 
Underwood v, Barclays Bank, [1924] 1 K. B. 
775; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737 ; Jones v. Waring & Gillow, 
[1926] A. C. 670. 

636. Add, Annotation : — Mentd. British & North 
European Bank o, Zalzstein, [1927] 2 K. B. 
92. 

639a. Payment to third party without valuable 
consideration — Right of bank to recover.] — 

Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft, bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the property of pltf. 
bank : — Held : on the assumption tliat H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced. — Banqub Belgb 
Pour L’Etranger v, Hambrouck, [1921] 1 
K. B. 321 ; 90 L. J. K. B. 322 ; 37 T. L. R. 
76 ; 05 Sol. Jo. 74 ; 26 Com. Cas. 72, 0. A. 

Annotation : — Expld. Jones v. Waring & GJllow, [1926] 
2 K. B. C12. 


PART II. SECT. 10. 

635 ii a. .] — In an 

action by a customer of deft, bank to 
recover the aggregate amount of a 
number of oheques foiged by a con- 
fidential clerk employed by the cos- 
tomer, which were paid by the bank 
Sc charged to the customer's account, 
the fraud belngskllfully concealed from 


640. Add. Annotation: — ^Mentd. Joacbimson v. 
Swiss Bank Corpn., [1921] 3 K, B. 110. 

644. Add, Citation : — 88 L. J. K. B. 55. 

Add, Annotfdions : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K, B, 294. Mentd. 
Joacbimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110 ; Be Polemis & Furness, Withy, 
[1921] 8 K. B. 560 ; Jones v. Waring & Gillow, 
[1926] A. 0. 670. 

646. Add, Annotation: — As to (2) Refd. Jones v. 
Waring & GUlow, [1926] A. 0. 670. 

649. Add, Annotdtions : — Consd. Koechlin v, 
Kestenbaum, [1927] I K. B. 889. 
Bepublica de Guatemala v, Nunez, [1927] 

1 K. B. 669. 

652. Add. Annotations : — ^Refd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Mentd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 

658. Add, Annotation: — ^Refd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

662. Add, Annotation : — Generally ^ Mentd. Under- 
wood V, Bank of Liverpool & Martins, Under- 
wood V, Barclays Bank, [1924] 1 K. B. 775. 

663. Add, Annotationa : — Refd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294. Mentd. 
Quebec By. Light, Heat & Power Co. v, 
Vandry, [1020] A. O. 662 ; McDonald v, 
Nash, [1924] A. C. 625 ; Samuel v, Dumas, 
[1024] A. C. 431 ; Ouellette v, Canadian 
Pacific By., [1925] A. C. 569; GUbert v. 
GUbert & Bougher (1927), 90 L. J. P. 137 ; 
TUling-Stevens Motors v, Kent County Council 
& Transport Minister (1928), 139 L. T. 265. 

666. Add. Annotations : — Consd. Lloyds Bank v* 
Chartered Bank of India, Australia & China, 
(1928), 07 L. J. K. B. 600. Mentd. Under- 
wood V, Bank of Liverpool & Martins, Under- 
wood V, Barclays Bank, [1924] I K. B. 775. 

667. Add Annotation Lloyds Bank v. 
Chartered Bank of India (1927), 44 T. L. B. 
105. 

668a. •] — M., who was 

secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
be might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft, 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The ebeejues were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paving out of the proceeds of five cheques 
“ to order for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to ‘‘ self or order *’ & signed 
by M. & a co-director, was refused by the 
bank, Sc came back to them after such refusal 

635 ii b. .]— A ous- 

tomer of a bank was estopped from 
denying that certain forged cheques 
wore signed bv him or by Ids authonty, 
by reason of his conduct in not having 
notified the bank when ho leeimed of 
the forgery of previous cheques on 
Ws account by the same person.— 
Oaba^ V. Baxk of Montreal, (1819] 
^3 W. W. K. 909.— CAN. 


both customer & bank :-^Tleld : with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of wlilch were raised by the clerk, tl^ore 
was no negligouce on the part of either 
the customer or the bank in falling 
to discover the frauds. — Columbia 
Graphopbonk Co. e. Union Bane op 
Canaua (1916), 38 O. L. R. 826 ; 34 
D. L. R. 743.— CAN. 
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with M.*b ziamo written in aft-er the word 
** self,** but the alteration was not initialed 
by l^th directors, & the addition was in M.’s 
writing. Pltf. CO. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had^ & received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 

fe* ^ value : — 

Held : (1) the oniis of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 IQs. each ; (2) the bank’s duty with 
regard ^ to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it w^ made without the concurrence of 
both directors ; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 10^. ; (5) there must 
bo judgment for pltf. co. for £2 10s. on 
four of the cheques “ to order ” for £62 lOs., 
£62 10s. on the fifth cheque for the same 
amount, & £97 I Os. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
SoucHETTB, Ltd. v, London County, West- 
minster & Parr’s Bank, Ltd. (1920), 30 
T. L. R. 195. 

670. Add, AnnotcUions : — Refd. Importers Co. xk 
Westminster Bank, [1927] 2 K. B. 297. 
Mentd. Dey v. Mayo, [1920] 2 K. B. 340; 
Brown v. Swan (1921), 37 T. L. R, 787 ; 
Sutters V. Briggs, [1922] 1 A. C. 1 ; Be 
Farrow’s Bank, [1923] 1 Ch. 41 j Underwood 
V, Bank of Liverpool & Martins, Under- 
wood V, Barclays Bank, [1924] 1 K, B. 775. 

671. Add, Citations : — suh nom, Mathews v, 
Williams, Brown & Co., 10 R. 210. 

672a. Collection for another bank.] — Im- 

porters Co. V, Westminster Bank, No. 
292b, ante, 

673. Add, Annotation : — Refd. Taxation Comrs. 

V, English, Scottish & Australian Bank, 
[1920] A. 0. 683. 

674. Add. Annotations: — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Ausi/ralia & 
China (1928), 97 L. J. K. B. 609. Refd. 
London Montrose Shipbuilding & Repairing 
Co V, Barclays Bank (1925), 31 Com. Cas. 67. 

676. Add, Annotations : — Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows* 
Bank, [1923] I Ch. 41. Refd. Dey v, Mayo, 
[1920] 2 K. B. 346 ; Sutters v, Briggs, [1922] 

1 A. C. 1 ; Underwood v. Bank of Liverpool 
& Martins, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

677. Add, AnnotcUions : — Refd. Dey v, Mayo 
[1920] 2 K. B. 346 ; Sutters v, Briggs, [1922] 

1 A. C. 1 ; Be Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers Co. v, Westminster Bank, [1927] 

2 K. B. 297. Mentd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

678. Add, Annotation : — Mentd. Souchette v, Lon- 
don Ooimty Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

679. Add, Annotation : — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

680. Ad-d, Annotation : — Consd. Lloyds Bank v. 
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Chartered Bank of India, Australia & China 
(1928), 07 L. J. K, B. 609. 

680a. “ Receives payment — Collecting bank.] — 
Importers Co. v, Westminster Bank, No. 
292b, ante, 

681. Before this case add “ See, also, Nos. 674- 
680.” 

684. Add, Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. Refd. Underwood 
V, Bank of Liverpool & Martins, Underwood 
V, Barclays Bank, [1924] 1 K. B. 775. 

685. Add, Annotation : — ^Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood v, 
Barclays Bank, [1924 ] 1 K* B. 775. 

687. Add, Annotations : — Refd. Un^* rwood v. Bank 
of Liverpool & Martii^ Underwood v, 
Barclays Bank, [1924] llK B. 775; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K, B. 009. 

687a. .] — L., who was the chief 

accountant at the Bombay branch of pltf. 
banJk, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter pai)er requesting deft, 
bank to place the proceeds of the cliequos 
to the credit of a joint account which L. 
had opened at deft, bank in the name of 
liimself & Ms wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft, bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions : — Held: (1) each cheque taken by 
itself was “ issued,” being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the “ holding in due 
course ” ; (2) deft, bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that tlioy were 
not ” true owners ” within the sect, ; (3) deft, 
bank had failed to discliarge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled tx> succeed in 
their claim for conversion. — Lloyds Bank 
Chartered Bank op India, Australia & 
OiHNA (1928), 97 L. J. K. B. 609; 139 

L. T. 126 ; 44 T. L. R. 534 ; 33 Com. Cas. 
306, C. A. 

690. Add, Annotations: — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& CMna (1928), 97 L. .T. K. B. 609; Reckitt 
V. Barnett, Pembroke &; Slater, [1928] 2 K. B. 
244. Refd. Taxation Comrs. v, English, 
Scottish & Australian Bank, [1920] A. C. 683 ; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v, Barclays Bank. [1924] 1 K. B. 
775 ; Australian Bank of Commerce r. Perel, 
[1926] A. 0. 737. Generally. Refd. Goldman 
V, Cox, (1924), 40 T. L. R. 423. Mentd. 
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Jones V. Waring & Gillow, [1926] A. 0. 
670. 

691« Add. Annotation : — As to (2) Reid. Underwood 
V. Bank of Liverpool & Martins^ Underwood 
V. Barclays Bank, [1924] 1 K. B. 775. 

691a. Cheque payable to & indorsed by 

public offlolal.l — banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to &; indorsed by a public 
offlciai is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the cummer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State foi\the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Euroije. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,** A; was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.* bank at which he had a 
small private account of his own h the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In' an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to & 
indorsed b^ a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence ; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf. — Ross v. London County, 
Westminster & Parr’s Bane, [1919] 
1 K. B. 678 ; 88 L. J. K. B. 927 ; 120 L. T. 
636 ; 36 T. L. R. 315 ; 63 Sol. Jo. 411. 

Annotations : — Consd. Lloyds Bank v, Cliartered Bank of 
India, Australia & China (1928), 97 L. J. K. B. 609. Beld. 
Underwood v. Bank of Liverpool, Underwood «. Barclays 
Bank, 11924] 1 K. B. 776. 

691b. Cheque payable to company.] — 


Underwood (A. L.), Ltd. v. Bane of Liver- 
pool, Same v, Barclays Bank, No. 887a, 
ante 

691c. ‘In pltfs. were build- 

ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. &> P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was dtily received at pltfs.* office & B., 
a diroctor, signed a receipt form on the back 
of the cheque as follows ; “ L. & M. Ship- 
building Co. T. B. director.** Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. “ for & on behalf of B. 
& Co. T. B. director,** & was paid into the 
account of B. &; Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. B., & upon that summons 
an order was made for £450 against J. 
£10,460 against B. The money was not 
paid, A pltfs. brought an action against defts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), s. 81, gave no defence to the claim. — 
London & Montrose Shipbuilding & 
Repairing Co., Ltd. v. Barclays Bank 
(1926), 31 Com. Cas. 182, C. A. 

092a. .] — Taxation Comrs. v. English, Scot- 

tish & Australian Bank, No. 292a, ante. 

092b, Question of fact.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon inquiry, & the bank waa not protected 
by the sect. — ^Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 89 T. L. R. 
229 ; 67 Sol. Jo. 440. 

693. Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1926), 31 Com. Cas. 67. 

694. For “ forgot ’* in the seventh line of the 
paragraph read forged.” 

Add. Annotations: — Held. Inmorters Co. v. 
Westminster Bank, [1927] 2 El. B. 297 Mentd. 
Dey V. Mayo, [1920] 2 K. B. 346 ; Brown v. 
Swan (1921 )t 37 T. L. R. 787 ; Sutters v. 


part 11. sect. 12, sub-sect. 8. 

691 i. Whal is neoligence — Defective 
title of customer — Collection for stranger, ] 
-»A man unknown to a banker was 
permitted to open an account with 
bank by paying in a deposit of 
£6 in notes h four crossed cheques for 
collection, such cheques being made 
payable to a number or bearer & 
marked “ bank,** or ** not negotiable,** 
or ** bank not negotiable.** Without 


making any inquiry as to the man*s 
title to the cheques the hank collected 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his aooount, & paid in for collection 
four other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to whlob the man who paid 
it in had no title. These four cheques 
were oolleoted by the bank almost 
without inquiry; — Held: the oir- 
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mmstauocs in which the account was 
ipened was such as to put the bank 
ipon Inquiry ; the duty of Inquiry 
>xt6nded to the transactions of the 
text day Sc in the absence of reasonable 
nquiiT the bank was guilty of negli- 
lence. — London Bank of aubtralx^ 
Ltd. e. Kendall (1920), 28 0. L. R. 
,01.— AUS. 

691 11. Mason v. 

lAviNOS Bank of Sotmi Australia, 
19261 8. A. S. R. 198.— AUS. 
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Briggs, [li>22] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923 J1 Oh. 41 ; Underwood v. Bank of Liver- 
pool & Martins, Underwood r. Barclays 
Bank, [1924] 1 K. B. 776. 

696. Add* Annotations :• — ^Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 

, Australia & China (1928), 97 L. J. K. B. 609. 

697. Add, Annotation : — ^Mentd. Sun Bldg. Soc. 
V, Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 

708. Add, Annotations : — ^Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v, 
Vandry, [1920] A. C. 662; McDonald v, 
Nash, [1924] A. 0. 625 ; Samuel v. Dumas, 
[1924] A. C. 481 ; Ouellette v. Canadian 
Pacific Ry., [1925] A, C. 669 ; Gilbert v. Gilbert 
& Rougher (1927), 96 L. J p. 137; TilUng- 
Stevens Motors v, TLent County Council & 
Transport Minister (1928), 139 L. T. 265. 

704. Add. Annotation : — As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

710. Add. Annotation : — Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

713. Add, Annotation : — Consd. Re Swinburne, 
Sutton V. Peatherley (1925), 70 Sol. Jo. 64. 

717. Add, Annotation : — Mentd. Souchette v, Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

728. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

784. Add, Annotations : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. V. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. V. Baring, Archangel Saw Mills Co. 
t;. Baring, [1922] 1 Ch. 244; Jones Waring 
& Gillow, [1926] A. C. 670. 

748. Add, Annotation : — Refd. Sassoon Inter- 
national Banking Corpn., [1927] A. C. 711. 

762. Add, Annotations : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920] A. 0. 102. 

753. Add. Annotations : — Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. Jo. 426. 

766. Add, Annotations: — ^Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 632; The Tervaete, [1922] P. 269; 
DuflP Development Co. v, Kelantan Govern- 
ment, [1923] 1 Ch. 385. 


756a. Credit conditional on tender of approved In- 
surance policy — What 1$ approved insurance 
policy.] — Bankers issued a letter of credit to 
English seUers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight insurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The soUers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certlfic te was not an 
“ approved insurance |g>lio^ ” within the 
meaning of the letter of Credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co., Ltd. v, Barclays Bank, 
ltd., [1923] 2 K. B. I ; 92 L. J. K. B 772 ; 
129 L. T. 108 ; 39 T. L. R. 198 ; 67 Sol. Jo. 
456 ; 28 Com. Gas. 253, C. A. 

Amwtationa : — Refd. Uarpor v. Mackechuie, [1925] 2 K. B. 
423: KopkaH v. Standard Marine Insoe. (1920), 42 T. L. R. 
692 ; Sasxoun v. International Banking' Corpn., [1927] 
A. C. 711; De Monohy r. l*h(nnlx Inscc. Co. of Hartford 
(1928), 138 L. T. 703. Msntd. Malinbt^rc »». KvaiiH (1924), 
41 T. L. R. 38 ; Tredegar v. Harwood, [1928] Ch. 59. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract vsdth buyers in O. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corre^onding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents &; to be 
received before Apr. 14, 1921, “ this to be 
considered a confirmed irrevocable credit.” 
Pltfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, ‘A; 
instructed defts. only to pay so much of thei 
next invoices as represented the original 


PART 11. SECT. 18, SUB-SECT. 1. 

600 ill. .] — Bharat Na- 
tional Bank v, Banarjb Das (1923), 
I. L. R. 6 Loh. 129.— IND. 

fp. Signing vaiichcra as to correct^ 
ness of account in pass'-hook — Estoppel.] 
— C OLCMBIA QRATHOPHONB CO. V. 

Union Bank of Canada (1916), 38 
O. L. R, 326 ; Si D. L. R. 743.— CAN. 

•t. .1 — Montlily vouchers 

regularly signed by a bank s oustomer 
as to tne correctness of his aooount 
as it stood from time to time Sc given 
In exchange for oanoelled oheques, were 
held to be fatal to his contention that 
certain cheques had not been credited 
to Mm. — ^Union Bank of Canada v. 
Wood. [10201 8 W. W. R. 178.— 
CAN. 


-.] — Campbell . Im- 
perial Bank, [1624] 4 D. L. R. 289 ; 
55 O. L. R. 318.— CAN. 

713 a The de- 

livery of a pass-book cannot constitute 
a donatio vwrtis cemsd so as to give the 
donee title to the money represented 
by it. — CUBAOK V . Day, 11925] 3 
D. L. R. 1028 ; [1925] 2 W. W. R. 
715»---"OAN. 

PART II. SECT. 16. 

a I. .] — document in the form 

of a letter written by a bank was as 
foUows ; — ** We beg to inform you that 
we are in r^lpt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
to negotiate your bills, as offered on 
G. 8c Co., of London, to the extent of 
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£16,875 on the following conditions ; 
bills to be drawn payable three months 
after sight & to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of Jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Deo. 1920.*' Among the conditions, 
the two following were the most 
important : — (a) **^Ple€we note that 
this advice does not release you from 
tho liability attaching to the drawer 
of a bill of exchange " ; (b) “ Under 
present conditions we can give no 
undortaking to negotiate bills drauii 
under this credit " : — Held : the docu- 
ment was not an ordinary banker's 
letter of credit. — Chandanmttll Bbn- 
OANET V. National Bank of India, 
r^. (1923), I. L. R. 51 Calc. 43.— 
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prices. Defte. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then canceUed the contract, claiming 
damages from defts. as on a repudiation by 
the buyers : — Held : the credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper, documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer. — Urquhart Lindsay 
& Co. V. Eastern Bank, Ltd., [1922] 1 
K. B. 318 ; 91 L. J. K. B. 274 ; 126 L. T. 
534 ; 27 Com. Cas. 124. 

Annotation: — Refd. Prosperity v, IJoyds Bank (1923), 39 
T. L. R. 372. 

756o. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] — A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding tliat their letter 
is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.” On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defte. on 
prc^sentation of the stipulated documents 
which included bills of lading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
stiTicted by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts, for recovery of the balance of 
the credit, alleging {inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 


defts alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection : — Held : (1 ) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — C ape Asbestos 
C o., Ltd. v. Ixoyds Bank, Ltd., [1921] 
W. N. 274. 

760. Add. Annotations : — ^Refd. Lloyds Bank v. 

Chartered Bank of India, Australia & C^hina 
(1928), 97 L. J. K. B. 609 ; Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Janvier v. Sweeney (1919), 35 T. L. B. 
226 ; Pratt v. British Medical Assocn., [1919] 
1 K. B. 244 ; Band v. Craig. [1919] 1 Ch. 1 ; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 299; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v Barclays Bank, [1924] 1 K. B. 
775 ; Kreditbank Casscl G.m.b.H. v Schenkers, 
[1927] 1 K. B. 826; Britt v, Galmoye & 
Nevill (1928), 44 T. L. R-. 294. 

767. Add. Annotaiion : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston. Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax. Cas. 57. 

779. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. B. 378 

785. Add. Annotation : — Mentd. Omnium Insce. 
Corpn. V. United Ix)ndon & Scottish Insce. 
(1920), 36 T. L. R. 386. 

798. Add. Annotation : — ^Mentd. Maskell v. Hill, 
[1921] 3 K. B. 157. 

805. Add. Annotations: — As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& Cliina (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (IJverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

806. Add. Annotation : — Mentd. Prosperity v, 
Lloyds Bank (1923), 39 T. L. R. 372. 

809. Add. Citations : — 88 L. J. K. B. 85; 119 
L. T. 727. 


PART II. SECT. 19. 

8Z. Unauthorised application of pro- 
ceeds — In payment of borrower's debts to 
other customers — Right to damages .] — 
After crediting pltf. with the proceeds 
ot a note which it discounted for 
him, deft, bank, without authority 
from him, applied nearly all of sueb 
proceeds to pay off debts wliich ho 
owed to other customers of the same 
bank, & paid Itsolf the amount of 
the note out of the proceeds f pro- 
missory notes which it held as col- 
lateral securitiep for advances made by 
it to him : — Held : pltf. was entitled 
to nominal damages & costs for the 
breach ot the contract to lend him the 
. money, & to judgment for the amount 
of the proceeds of his note which the 
bank hod so applied, together with 
interest. — ^Marsh v. Royal Bank of 
Canada, {1922J 1 W. W. R. 486 ; 63 
D. L. R. 669 ; 15 Sask. L. R. 201.— 
CAN. 

PART II. SECT. 20, SUB-SECT. 1. 

809 i. Discharge of overdraft — Tender 


of cheque — Whed amounts to acceptance.] 
— Held : the action of the bank in 
retaining & clearing the chemie was 
not conclusive on the quesnon of 
acceptance, Sc as the bank bad not 
accepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank. — Burt 
V. National Bank op South Africa, 
Ltd.. [1931] App. D. 69.— S. AF. 

PART II. SECT. 20, SUB-SECT. 2. 

y i. .] — Where 

there is an agreement between a bank 
& its customer, that he sholl pay 
interest at the rate of 8 per cent, upon 
a promissory note, the agreement is 
nc»t entirely void, & the customer 
remains liable to pay interest at the 
rat4> of 6 per cent. — Standard Bank 
op Canada v. Alberta Enoinbbrinq 
Co., Ltd. (1917), 1 W. W. R. 1177 ; 
33 D. L. R. 542 ; 11 Alta. L. R. 96.— 
CAN. 

y 11. .]— The stipula- 

tion by a bank for an illegal rate of 

176 


interest merely avoids the rate Sc not 
the entire contract for Interest. — 
Union Bank v. Farmer. [1917] 1 
W. W. R. 1361.— CAN. 

ylil. — ’ ] — Pltf. was 

indebted to deft, bank for which debt 
they took his note charged with 
interest at 9 per cent. Order made for 
reduction of interest to 6 per cent. — 
Dborow V. Union Bank of Canada 
(1922). 63 D. L. R. 688.— CAN. 

y iv. — — — .] — Where a 

bank contracts for 8 per cent, interest 
it can only collect the legal rate of 
6 per cent. — Bank op Montkeal v. 
Holoboff, [1923] 3 W, W. R, 646. — 
CAN. 

y V. .] — A provision 

in a guarantee given a bank that any 
account settled or stated by or between 
the bank Sc its customer may bo adduced 
by the bank as conclusive evidence 
against the ^arantor, cannot be held 
bmding on tne raorantor, when there 
is included in the amount so stated 
interest charges at a rate in excess of 
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820. Add, Annoiaiion : — Mentd. Ee Morris, May- 
heW V, Halton, [1921] 1 Ch. 172. 

844. Ciiaiuma For “ 61 L. J. Oh. 732 ” read 
“ 61 L. J. Ch. 723.»' 

Add, Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
V, Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

846a. Bank entitled to hold securities not 

merely for specific advance but for balance of 
whole, account between broker & bank.] — 
Tindall v, Bahnetts & Hoabe (1887), 3 
T. L. B. 476. 


859. Add, Annotation : — ^Mentd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

862. Add. Annotations : — ^Mentd. Brandon v, 
Michelham (1919), 35 1. L. R. 617 ; G. N. Ry. 
V, L. E. P. Transport & Depository, [1922] 
2 H. B. 742. 

865. Add, Annotations : — Apld. Re Allester, [1922] 
2 Oh. 211. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 652; Ropublica da 
Guatemala v, Nunez, [1927] 1 K. B. 669. 
Mentd. Pennington v. Reliance Motor Works, 
[1923] 1 K, B. 127. 


tho moxliimin lopral rate allowed under 
Bank Act. — Hoyal Bank of Canada 
V. McBkide, [10271 1 D. L. R. 909 ; 
[1927] 1 W. W. 11. 245 ; 21 Sask. L. R. 
417.— CAN. 

y vi. .] — Where 

interest on a loan has been charged up 
to a borrower’s current account at a 
rate in excess of 7 per cent. & such 
charges have been included in the 
statements furnished him from month 
to moiitb, &, without making any 
objection thereto, he has signed & 
returned such statements oa satis- 
factory. ho cannot complain, in an 
action to lecover the loan & interest, 
that the charges for interest at that 
rate were illegal. — Royal Bank of 
Canada u. Doten (Alta.), [19271 3 
D. L. R. 305 ; [1927] 2 W. W. 11. 670.— 
GAN. 

y vii. ^ Whether charged.} — 

Upon the ix^turn of a didhououi*ed 
bill, tho drawxjr would again draw for 
the same amount, & nltf. bank would 
discount tho bill as oefore, & if tho 
second hill came back dishonoured 
it would again bo charged in full to Iho 
drawer’s occoimt ; — Held : there was 
no breach of Bank Act, s. 91. — 
Imperial Bank of Canada v. Alley, 
11926] 3 D. L. R. 85 ; 59 O. L. R. 1.— 
CAN. 

sa. Raiding rate of interest — Whether 
customer bound.] — The mere sending 
of a notice that the interest charged 
on overdrafts against security held by 
tho bank bos been raised, is not of 
Itself siifflclent to rend<’r a customer 
liable to pay the enbancjcd rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from the bank, the bank is justlUcd 
in charging him interest at the enhanced 
rate. — Gaddar Mal v. Tata Indus- 
trial Bank, Ltd., Bombay (1927), 
I. L. R. 49 All. 674.— IND. 


PART II. SECT. 21, SUB-SECT. 1, 

d i. Lddbility contracted after 

execution of mortgage.] — A mtgo. to a 
bank cannot be a valid security for a 
liability contracted subsequently to 
its execution. — Re Edmonton Brew- 
INO & M\LTiNa Co., Ltd. (No. 2), 
[19181 3 W. W. R. 988 ; 43 D. L. R. 
748.— CAN. 

n. Add “ affd., 68 S. C. R, 448.” 


PART II. SECT. 21, SUB-SECT. 2. 

ol. .] — Quebeo Bank w. Phil- 
ips, [19171 2 W. W. R. 365 ; 10 Sask. 
L. R. 100 ; 36 D. L. R. 440.— CAN. 


PART 11. SECT. 21, SUB-SECT. 8. 

r I. Money advanced partly 

on security of land.] — A bank may 
recover upon a promissory note not- 
withstanding that the moneys W'ere 
advanced upon the security In part of 
lands. — R oyal Bank op Canada v. 
Gold, [1918] 2 W. W. R. 745 ‘ 24 
B. C. R, 145 ; 41 D. L. R. 276.-^AN. 

a I. Nrtc note given by 

makers Rights of hank.h-lleld : the 
bank was entitled to recover on the 
note. — B ank of Montreal v. Weis- 
»BPP, [1917] 2 W. W. R, 616; 24 
B. 0. i;. 78 ; 34 I), L. R. 26.— CAN. 

J.S. 


a il. Conversion of specific 

security into general security,] — Held : 
as the bank knew that debtor had no 
right to hypothecate generally tho notes 
tlioy could not recover, not being 
holders in due course. — Bank of 
Montreal v. Nobmandin, [1925] 3 
D. L. R. 975 ; [1925] S. C. R, 687.— 
CAN. 

f 1. Obtained to cover overdraft — 

Alleged fraud of rnanager.Y^VXti. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then d ae to the bank. Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s poi'l. — Brassetb v. Royal 
Bank of Canada (1921), 67 D. L. R. 
740.— CAN. 

f ii. Renewed — Effect of.] — The 

renewal by delta, of a promissory note 
given to pltf. bank as security lor a 
loan: — Held: not to estop them from 
setting up tho defence that the bank 
had received & misapplied the proceeds 
of goods covered by a lien note which 
they had assigned to the bank as 
collateral security, such proceeds hav- 
ing been paid Into tho bank by the 
maker of tho lion note. — Canadian 
Bank of Commerce v. Reid, [1925] 3 
]). L. R. 509 ; [1925] 1 W. W. R. 1080 ; 
21 Alta. L. R. 337.— CAN. 


PART II. SECT. 21, SUB-SECT. 4. 

m i. Stock registered in name of 

bank's nominee — Identity of shares not 
preserved — Rights of oumer.] — A cus- 
tomer, who hud a secured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
averred that the bank bad sold her 
shares without her authority. In breach 
of their obligation to retain the specific 
shares unless realised for reduction ol 
the loan & to retransfer the identical 
shares on repayment of the loan : — 
Held: defenders had acted according 
to their usual practice, which was 
knoivn to & approved by the firm ol 
stockbrokers whom pursuer bad em- 
ployed os her agents in the transactions, 
h. she was barred from insisting In the 
action. — c:Jberar v. Bank of Scot- 
land, [1922] S. C. (H. L.) 137 ; 69 
So. L. R. 312.— SCOT. 


pi. Shares of company — Sale by 
')ank before default — Measure of dam- 
jges.] — Georoeson v. Dominion Bank, 
19241 3 D. L. R. 607 ; 2 W. W. R. 
j31.— CAN. 


861 1. Bearer securities — Presumed to 
dong to depositing customer,] — Bank 
F Montreal v. Isbeijl, [1925] 2 
>. L. R. 30 ; revsg, 26 O. W. N. 263. — 

AN. 


bailee's receipi /ro> ’ parties for whom 
goods shipped-^D • of bark rud to 
impair securiMm — Salters (Joseph) 
Sons, Ltd. r. Bank op Nova Scotia, 
[1926] 1 D. L. R. 681 ; 68 N. S. R. 
389.— CAN. 

q (p. 280) i. Chattel mortgage to 

secure past ^ debt — Subsequent mortgage 
of tand^Righi to enforce vhaitel rrunrU 
gage.] — Held: (1) the mtge. was not 
contrary to Bank Act; (2) tho fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtgo. — Piper v. Canadian Bank of 
Commerce, [1922] 1 W. W. R. 121.— 
CAN. 

q (p. 280) ii. .]— A. oh- 

taiuod advances & delivered to the 
bank storage tickets lor wheat hi 
elevators : — Held : the security of the 
warehouse receipts would not cover 
past advances. — Young v. Denciieb, 
Bank op Toronto v. Adamjss, [1923] 
1 D. L. R. 432 ; 18 Alta. L. R. 496 ; 
[1923] 1 W. W. R. 136.— CAN. 

q (p, 280) iii. Chattel mortgage 

as sectirity for loan — Whether crops of 
following year chargeable.] — Security 
on grain given to a bank In Oct. 1921, 
In respect of advances made in tho 
spring of 1920, held invalid in respect 
of the 1921 crop. — North American 
Lumber Co., Ltd. v. Bank of Mon- 
treal, [1922] 1 W. W. R. 1265 ; 65 
D. L. R. 348 ; 15 Sask. L. R. 375.— 
CAN. 

q(p. 280)iv. Lease of chattels 

to secure advances.] — Held: the lease 
was invalid, the bank not having the 
power under Bank Act to take a lease 
of ohattois as security. — Bank op 
Montreal v, Hueston (1922), 69 
D. L. R. 208 ; 51 U. L. R. 584.— CAN. 

q (p. 280) V. lAeri agreements on 

? oods — Valid.] — Re Canadian Hart 
Products, Ltd. (Trustee! v. Royal 
Bank, [19241 4 D. L. R. 225 ; 54 
O. L. R. 293 ; 4 O. B. R. 211.— CAN. 

q (p. 280) vi. Warehouse receipt 

for goods on lecscd premises — Fed id.]— 
Re J. Stanley Wedlock, Ltd. 
(P. E. I.). [1926] 2 D. L. R. 263 ; 

7 0. B. R. 147.— CAN. 


e (p. 281) i. 8 , P, Banqur Cana- 
dienne Nationals v. Sawcuuk, 
[1920] 3 D. L. R. 964; [1926] 2 

W. W. R. 771 ; 30 Mon. L. R. 1.— 
CAN. 


sb. Security on crop to he grown — 
Priority over claim by vendor under 
crop-payment agreement.] — Goebel v. 
Canadian Bank op Commerce, [1921] 
3 W. W. R. 81 ; 14 Sask. L. R. 451.— 
CAN. 


PART II. SECT. 21, SUB-SECT. 6. 

h (p. 277) i. Indorsed by shipper 

3 hank — Bank to apply part of procee^ 


? payment of promissory note.] — 
lO Eolation of Bank Act, b. 90. 
teYAL Bank op Canada ,Wyk, 
19261 4 D. L. IL 262 ; [1926 2 

V^. W. R. 780 J 36 Mon. L. R. 14.— 
AN. 


h (p. 277) ii. 


Bank takbig 


so. Security invalid under Bank 
Acts — Sale of goods to third paiiy — 
Bank not entitled to follow goods or 
proceeds.] — Hawker v. Royal Bank 
OF Canada (1921), 69 D. L. R. 674. — 
CAN. 

sd. Title of bank as against municipal 
lien for taxes. ] — Re Klectri cal Fittings 
& Foundrt C3o., Ltd. (Ont.), [1926] 
1 D. L. R. 762; 58 O. L. R. 364.— CAN. 
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865a« Bills of lading pledged — ^Authorised sale by 
pledgor — Title of bank to proceeds.] — 

limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — 
Held : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation. — Re Axussteb 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L J. Ch. 
797 ; 127 L T. 434 ; 88 T. L. R. 611 ; 66 
Sol. Jo. 486'; [1922] B. & 0. B. 190. 

883. Add. Annotation : — Generally, Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

908. Add. Annotatio7i8 : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Suttera v. Briggs, [1922] 

1 A. C, 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41 ; 
British & North European Bank v. Zalzstein, 
[1927] 2 K. B. 92; Importers Co. v. West- 
minster Bank, [1 927] 2 K. B. 297. 

916. Add. Annotation : — Mentd. Ord v. Ord, [1923] 

2 K. B. 432. 

921. Add. Annotation : — Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

921a. — Defts. acted as bankers 

for a Qm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property A that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the 6rm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 


£19,941. In an action by pltf. as. trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
c l aim ed a lien on those sums & also to set 
of^ a sufficient portion of £19,941 against 
those sums : — Held : the bank’s claim was 
right on both points. — ^Bakbr v. Lloyds 
Bank, [1920] 2 K, B. 322 ; 89 L. J. K. B. 
912 ; 123 L. T. 830 ; [1920] B. &i O. B. 128. 

921b. Balance of proceeds of sale of 

shares — Held as security for advances.]-^ 
Baker v. Lloyds Bank, No. 921a, ante. 

923. Add. Annotation: — Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

925. Add. Annotation : — ^Refd. jRc Southerden, 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annotation : — Consd. Baker v. Xioyds 
Bank, [1920] 2 K. B. 322. 

932. Add. Annotationa : — Refd. Boyal Exchange 
Assce. V. Hope, [1928] Ch. 179. Mentd. 
Barker v. Stickney, [1918] 2 K. B. 366. 

932a. Joint de several guarantee — ^Termina- 

tion.] — ^By an agreement the six sigixatories 
thei*eto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of aU liabilities, including 
Interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersized, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (B. B. Can. c. 29), s. 91, it was 
illegal for a bank to charge more th^ 7 per 
c^t. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee: — Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
ppave notice to determine it ; (2) the increase 
m the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay. — Egbert v. 


PART II. SECT. 21, SUB-SECT. 7. 

te. Aasignmmt of mortgage — Or of 
agre&rMTd for sate of lanor-^Aa addi- 
tinvnl ger^irWg — Valid.}— -He Wiakton 
Lumber COm Ex p. Bank op Commerce, 
[19241 2 D. L. R. 160 ; 4 C. B. R. 477.— 
CAN. 

•f. Assignment of debts preserU dt 
future d; all contracts dr securities — 
Valid.]— Rc Wiarton Lumber Co., 
Ex p. Bank of Commerce, [1924] 
2 D. L. R. 160 ; 4 C. B. R. 477.— CAN. 

di. Stibseguent assignment to 

creditor — DtUy of bank to accouni— 
frUerest.] — Book debts were assigned 
as security to deft. bank. Subse- 
quently they were assigned to pltf. 
subject to the assignment to the bank. 
The bank realist under Its assign- 
ment : — Held : pltf. was entitled to an 
accounting from the bank in detail. Sc 
the bajDtk could not, as against pit/,, 
charge a higher rate ot Interest than 
permitted under Bank Act. — Robert- 
son (John) & Son, Ltd. e. Canadian 
Bank op Commisbos, (1920J 2 W, W, R. 
1003.— CAN. 

. Assignment of money due under 


^cement for sale of landr—Vdlid.\ — Re 
Shaw. [19251 3 D. L. R. 1205 : 5 
O. B. R. 825.— CAN. ' 

■k. Common law assignment of 
n^icySubseguent eerwriiy under 
Hank j^—Pntperty passed by assign-^ 
mem—Valtdiiy of security immai^al,} 
—Imperial Bank v. Western Supply 
* Co. (1918), 39 D. L. R. 

803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8, 

■1. prohibited security— Jjdoney lent 
thereunder recoverable.}— A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security. — Union Bank i>. Farmer. 
[1917] 1 W. W. R. 1381.-:CAN. 

PART II. SECT. 22, SUB-SECT. 1,— A. 

n L A bank has not a 

lien in respect of a deposit or balance 
to tlie credit of a customer, as there is 
no specific property on which a lien 
operate. — Re Morris, Coneys v . 
Morris, [1922J 1 1. R. 8i,— IR. 

PART II. SECT. 28, SUB-SECT. 1,— F. 
■m. Pledged to third party— Duty 


of bank to disclose lien,] — Held: such 
a duty existed. — L azabd Brothers 
dr Co. V. Union Bank of Canada 
(1920), 47 O. L. R. 608 ; 18 0. W. N. 
290 ; 51 D. L. R. 636.— CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

mi. .] — Held: money to 

the credit of the customer not shown 
to be trust funds, might be retained 
Sc set oiT by the bank as against the 
indebtedness of the customer on the 
note. — R oy v . Canadian Dank op 
Commerce (1918), 24 B. C. R. 397 ; 
38 D. L. R. 742.— CAN. 

•p. Bank cashing cheque — Holder <n- 
debted to bank.y—rA bank, to which a 
cheque has been delivered to be 
cashed, has no right to set o£P against 
the proceeds of the cheque a debt owing 
to it by the bolder. — Royxel v. Royal 
Bank op Canada, tl918] 2 W. W. R. 
791 : 11 Sosk. L. R. 218.— CAN. 

St. Debt not recoverable — SUxhde^ 
barred.] — A bank's right of set-off can- 
not be exercised where a debt is 
statute-bazred Sc not recoverable.— 
Re Morris, Coneys v , Morris, [1928] 
ILK, X30.— m. 
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Nationai, Obown Bank, [1»18] A. C. 003 5 
87 L. J. P. C. 186; 110 L. T. 858; 86 
T. L. R. 1, P. C. 

Ai^t<Uion:-^Aaio (2) Betd. Re Darwen & Pearoe, Associated 
Paper Mills v. Barnes (192C>, 95 L. J. Ch. 487. 


961. Add, Annotaiiona :--netd. Be Wait, [1927] 1 
Ch. 606. Mentd. Ratner v, London Joint 
City & Midland Bank (1922), 38 T. L. R. 253. 

974. Add, Annotation : — Consd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


978. Add, Annotations : — Mentd. Bradford Old 
Bank v, Sutcliffe (1918), 88 L. J. K. B. 85 ; 
Be Hodgson*8 Trusts, Public Trustee v, 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662. 

985. Add, Annotation : — Consd. Toumier v. 
National I'rovincial &• Union Bank of England, 
[1924] 1 K. B. 461. 

986. Add. Annotation : — Hefd. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461. 

986a. Without consent of customer.] — 

It is an implied term of the contract between 
a banker ^ his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer's account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker's own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a tiiird 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons ; 
— Held : that disclosure constituted a breach 
of defts.* duty to pltf., for though the in- 


formation was acquired not through pltf.'s 
account but through that of the drawer of 
the cheque, it was acquired by defts, 
during the currency of pltf.’s account & 
in their character as bankers. — Tournier v. 
National Provincial & Union Bane op 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 i 130 L. T. 682 ; 40 T. L. R. 214; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 

Annotation f — Reid. Waterhouse v. Barker, [1024] 2 E. B, 
759. 

987. Add. Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other Information relating to 
customer.] — Tournier v. N^attonal Pro- 
vincial & Union BANm^ot England, No. 
986a, anie. ^ 

1010. Add, Annotaiion : — Refd. Waterhouse v* 
Barker, [1924j 2 K. B. 769. 

1011. Add, Annotation : — Refd. Ironmonger v> 
Dyne (1928), 44 T. L. R. 579. 

1012. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1012a. Entries tending to incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules reg\ilating the 
inspection of documents before trial. There- 
fore if reap, to the application, being a party 
to the action, objects in proper form that 
the entries Umd to incriminate him, the ct. 
will not grant the leave applied for. — Water- 
house V, Barker, [1924] 2 K. B. 759; 93 
L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. R, 
805 ; 69 Sol. Jo. 51, C. A. 

1012b. .] — Where, under Bankers* 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own pm’poses. — 


PART 11. SECT. 23. 

936 I. Whether mrety released — In- 
crease in rate of inlerek.}—Held : an 
increase in the rate of interest chaiged 
by the bank to an amount in excosn of 
that authorised by Canadian Bank 
Act, wlUiout intimation to the frua> 
rautors, did not discharge them from 
their liability. — Egbert v. National 
Crown Bank, [1918 J A. C. 903 ; 87 
L. j. P. O. 186 ; 119 L. T. 669.— CAN. 

936 ii. S . P , Merchants Bank of 
Canada v. Bush, [1918] 2 W. W. R. 
674, 631.“*^AN. 

936 iii. Tahino new security 

from principal debtor.} — Bank of New 
ZEALAND V , Baker, [1926] N. Z. L. R. 
462.— N.Z. 

936 iv. Note indorsed as security 

for specific j^rpose — General hypotheca- 
Hon of note try creditor to banh,}^Held : 
surety released. — G ordon v, hebble* 
WHITE, [1027] 1 D. L. R. 817 ; [1927] 
S. C. R. 29.— CAN. 

sw. Account settled betwem bank d: 
cuMomer — How far binding on mirety 
of customer . J— Even if a certificate 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
Sc its customer, yet such certificate 


cannot be cooclusivo as against the 
surety of the customer. — Standard 
Bank of Canada v. Alberta En- 
gineering Co., Ltd., [1917 J 1 W. W. R. 
1177.— CAN. 

IX. Special agreement 

to accept account , \ — An express pro- 
vision in the guarantee given to tiie 
bank that the stating, settling or 
adjiiisslon of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to Illegal 
charges, nor to oharges, which though 
not illegal, were improper to the know- 
ledge of the bank. — Northern Crown 
Bank v. Woodcrafts, Ltd., [1917] 
1 W. W. R. 1206 ; 83 D. L. R. 367.— 
CAN. 

•K. Advance also secured by crop to be 
grtnon — Right, of' surety to proceeds of 
crop.l — Where a bank advances money 
for the puichase of seed grain on the 
security of the crop to be grown there- 
from 6: also procures the siguatim^ of a 
surety to the borrower's note, the 
surety has a right to have any money 
roaiJsed out of the crop appropriated 
to the reduction of the debt for which 
he became surety in priority to all other 
claims of the bank against the borrower. 
— PROUDLOOK V, Canadian Bank of 

17Q 


COMMKRrR, [1926] 2 W. W. R. 150 ; 19 
Sask. L. R. 413.— CAN. 

PART II. SECT. 25. 

967 ii. Rights of — A 

cheque on the S. Bank, which woa 
hidorsed by the payee to the H. Bank, 
was deposited & applied against his 
overdraft after th(j H. Bank bad 
suspended payment at Its htMui office, 
but before notice thereof I'cached the 
local branch In which the cheque was 
deposited ; — Held : the H. Bank was 
c*ntitled to enforce payment of the 
cheque from the drawer. — Sullivan v. 
Home Bank of Canada, 1 1927 ] 1 U. L. R. 
1097 ; S. C. R, 115.— CAN. 

967 iii. Vollection of bills for customer 
— Money receioed — Rights of customer,] 
—Where a branch of reap, bank l»ad 
received bills from applts. for collection 
& remittance of the proceeds, & alter 
collection but prior to reruitting tiio 
bank suspended payment : — Held : (1) 
appILs., having oiunloyed tiie bank os 
a wliolo in a fiduciary capacity, were 
entitled to a prior ctiaige on tho 
balances held by the bunk as a whole 
at the date of suspeutdon of v)ayn«cut ; 
(2) appits. were not entltkHl to u prior 
charge on the bank's general a^Hets.— 
Shaw Wallace tk Co. v. Amkiiuab 
National Bank (In Liquidation) 
(1926), I, L* R. 7 Lab. 166.— -IND. 
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iRONMONGEa^ & Co. V, Dynb (1928), 44 T. L. R. 
679, C. A. 

1013. Add, Annotation : — Refd. Waterhoiise v. 
Barker, [1924] 2 K. B. 759. 

1016. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add, Annotation: — As to (1) Apld. Water- 
house V, Barker, [1924] 2 K. B. 759. 


1018. Add, Annotations : — Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V, Dyne (1928), 44 T. L. R. 579. 

1019. Add, Annotation : — Refd, Waterhouse v. 
Barker (1924), 132 L. T. 16. 

1022. Add, Annotation : — Refd. Waterhouse t;. 
Barker, [1924] 2 K. B. 759. 
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Banisters. Cases 9—300. 


BARRISTERS. 


9, Add. Annotation : — Mentd. Re Tetley, Na- 
tional Provincial & Union Bank of England 
V. Tetley (1922), 39 T. L. R. 46. 

66a. Before parliamentary commission.] — Bel- 
fast Riots Commission Case (1886), 21 
L. Jo. 566. 

71. Add, AnnotcUion : — Retd. Marson v. Unmack 
[1923] P. 163. 

84. Add. Annotations : — Mentd. Lexden & Win- 
stree Union v, Windsor Union, [1921] 2 K. B. 
143 ; Wycombe Grdns. v, Barton-upon-Irwell 
Grdns. (1926). 43 T L. R. 89. 

After this case add the following cross-refer- 
ence : See, further. Judgments, Vol. XXX., 
pp. 203 et seq, 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel.] — A 

member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed. — 
Douglas v. Associated Newspapers, Ltd. 
(1922), 67 Sol. Jo. 48. 

184, Add. Annotation : — Mentd. Turner v. Kings- 
bury Collieries, [1921] 3 K. B. 169. 

191. Add. Annotation : — Apld. Re Morgan, Brown 
V. Jones (1927), 71 Sol. Jo. 650. 

191a. .] — Where trustees are represented 

by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prind fade the solrs.* duty to employ 


separate cotmsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Re 
Morgan, Brown v. Jones (1927), 71 Sol. Jo. 
650. 

202. Add, A nnofafion -Mentd. Salvesen (or von 
Lcrang^ v. Austrian Property. Administrator, 
[1927] A. C. 641. 

207. Add. Annotation : — Mentd. A.-G. v. Do 
Keyser*8 Royal Hotel, [1920] A. C. 508. 

216. Add. Annotation : — Men^. . lith v. Smith & 
Rutherford, [1920] P. 2(^ 

220a. Of Junior counsel — Proportionate to fee 

of leader.] — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the foe of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing befoi*e the judge in ct., on the ground 
that thp brief was practically the same on 
each occasion. — Re Park, Bott p. Chester 
(1021), 66 Sol. .To. (W. R.) 2. 

230. Add. Annotation : — Mentd. Re Wigzell, Ex 
Hart, [1921] 2 K. B. 835. 

234. Add. Annoixition : — Mentd. Wild v, Simpson, 
[1919] 2 K. B. 644. 

251. Add. Annotation : — Mentd. Toumier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

281. Add. Annotation : — Mentd. Shepherd v, 
Robinson, [1919] 1 K. B. 474. 

291, Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

300. Add. Annotation : — Refd. Shepherd v. Robin 
son, [1919] 1 K. B. 474. 


SECT. 1, SUB-SECT. 1, 

b i. Nature of duties devolving 

upon .] — The dinohargo of the duties 
tinder Law Society Act, now R. S O., 
1U14, c. 157 is uot a matter of mere 
private concern, but one affoctiuf; the 
uhlic, having to do with the well- 
clmr of the society in inaintainlug: the 
standards which should prevail in the 
lo?al profession ; &, uiilesB in a oase 
of manifest wrong, there should be no 
interfei*enoe with the society’s exercise 
of its statutory powers. — Hall v. Ball 
(1923). 54 O. L. U. 147.— CAN. 

SECT. 1, SUB-SECT. 2.— A. 

11 li. For “ (1905), S. C. 221 ” road 
“ 11905] T. S. 221." 

11 ill. Without lamination — 

Managing/ clerk to solicitor ,] — In Law 
Practitioners Act, 1908, s. 5, the words 
" manatfing clerk to a solr." must be 
taken in ^the strict sense to mean one 
who has control 8c supervision of other 
clerks In the solr.’s employ . — He 
Chalmers, [1918] N. Z. L. li. 661. — 
N.Z. 

16 iia. .] — The ct. will not 

grant mandamus to compel Bonohers 
of a Law Society to admit an individual 
as member with a view to his qualifying 
himself to bo oailod to the Bar. — He 
Hagel & Law Societt of British 
OOLUMRFA (1922), 31 B 0. R. 76. — 
CAN. 

SECT. 2. SUB-SECT. 7.— A. 

sa. Barrister of five years* standing 
^What covatituies,] — Ueld : applt., 
who bad been called to the Bar more 
than five years, but had never practised 


08 a barrister, was a *' barrister of not 
less than five years* standing ** within 
the meaning of Industrial Arbn. Act, 
8. 6 (7). — McCawley V. R. (1918), 26 
0. L. R. 9.— AUS. 


SECT. 3, SUB-SECT. 1.— A. 
g. For •* IR." at the end of this case 
read ** SIERRA LEONE.” 

sb. For coniriction for perjury in 
England — Disbarment in England— 
How far binding on Indian court .] — 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension tor one year ordered 
in this case. — He AN Advocate (1923), 
I. L. R. 46 Mad. 903.— IND. 


SECT. 6. SUB-SECT. 2. 

221 xi. .] — Armour v. 

Dinner (1899), 4 Terr. L. R. 30. — CAN. 

Id. ** Normal ** fees — Fees in big d? 
diffUnili coses.] — Held : both are just 
such fees as a praotising law -agent 
finds si^clent in order to command 
the services of competent oounse) in 
oases of a similar character. — Cale- 
donian Ry. Co. V. Greenock Corpn., 
Glasoow & South Western Ry. Co. 
V. Same, [1922] S. C. 299.— SOOT. 

SECT. 5, SUB-SECT. 6. 

274 1. Misconduct — Inserting libel on 
judge in notice of appeal — On instruc- 
tions of clierii,] — Held: this conduct 

1R1 


was highly improper. — Jacob & Co. v. 
Rash Bbiiari Ohose (1920), 1. L. R. 
47 Calo. 828.— IND. 


SECT. 5, SUB-SECT. 7.— C. (b) i. 

291 i. General rule,] — Rules ntgardlng 
competency of oounsel to compromise 
suits, make admissions, or confess 
judgment, so as to bind their clients, 
disonssed. — M uthiah Ciiettiah v. 
Muthu K. R. A. KaRoi^pan Chktti 
( 1927), I. L. R. 50 Mad. 786.— IND. 

294 i. Power presumed — CovusH ap- 
parently properly instroHed — Party's 
agent present loithout protest.] — Nil- 
monk Chaudhuri V. Kbdar Nath 
Daga (1922), I. L. R. 1 Pat. 489.— 
IND. 

300 iv. .] — A settlement within 

the apparent general authority of 
counsel : — Held : binding. — B. N. Sen 
& Brothers v. Chuni Lal Dutt & 
Co. (1923), 1. L. R. 61 Calc. 386.— IND. 

301 i. Authority to compromise out 
of co^r/i.] — A compromise effected by 
oounsel on behalf of his client out of 
ct., & not assented to by Ids client, is 
OQiy binding upon the client if It la 
expressly authorised or subpcqueiitlv 
ratided by the client or by bis agent 
authorised in that behalf. — Ahkarau 
Chout-Mal vJ East Indian Hv. Co. 
(1926). 1. L. R. 52 (’ale. Hsfl.—tND. 

801 ii. .]— The fact that negotia- 

tions for compromise between eoun^sol 
took place before the hearing of th© 
suit ooiumenced, or were carried pn 
outside the ct., does not vitiate th© 
agreement.— JoHUBMULL Bhutra v. 
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312, Add AnrCotaiion: — ^Mentd. Bosworthick v, 
Bosworthick, [1926] P. 169. 

813. Add. Anvoialiort : — Mentd. Butterworth v. 
Butterworth & ECnglefleld, Collins v. Collins 
& Harrison, Barralt v. Barratt & Pox, 
Howell V. Howell & Walker, Adams v. 
Adams & Ward, EH worthy v, EUworthy & 
Led^ard, [1920] P. 126. 

328a. Express Instructions given to solicitor.] — 
At the hearing of an action for debt counsel 
for d€$ft. consented to judgment against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, had given instiructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up : — Held : the case must be restored 
to the list for hearing. — Shepherd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L, J. K. B. 873 ; 
120 L. T. 492 ! 85 T. L. R. 220, C. A. 

824. Add. Avnotation : — Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

326. Add. Avvotaiion : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

831. Add. Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add. Annotaiion : — Retd. Shepherd v. Robin- 
son, [1919] 1 E. B. 474. 

356a. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The fii^st truck was sent in. & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty. & then leave the yard. A second 
truck 'Was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), an 
admission was made by counsel at the 
trial tiiat “ deceased was crushed between 
two waggons A sustained abdominal injury 
from wliicb he died.** A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 


Dawson v. Great Central Ry. Co. (1919), 
88 L. J. K. B. 1177; 121 L. T. 263; 12 
B. W. C. 0. 163, 0. A. 

376. Add. Annotation : — Mentd. Eastern Shipping 
Co. V. Quah Beng Kee, [1924] A. C.' 177. 

881, Add. Annotaiion : — Mentd. R. v. Minister of 
Labour, [1924] 2 K. B. 210. 

382. Add. Annotation : — Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 

383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particulM 
authority assists the case of the paHy who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring itr to the attention of the 
House. — Glebe Sugar Repining Co., Ltd. v. 
Greenock Port & Harbours Trustees, 
[1921] 2 A. C. 66; 126L. T. 678; 37T.L. R. 
436 ; 65 Sol. Jo. 651, H. L. 

383b. Duty to disclose adultery of petitioner in 
suit for dissolution of marriage.] — Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. — 
Abraham v. Abraham & Harding (1919), 
120 L. T. 672 ; 35 T. L. R. 371 ; 63 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for di^olution of marriage generally, see 
Husband & Wife. 

889. After this case add, See, also, Negligence, 
Nos. 842, 842a. 

408a. .] — Practice Note, [1920] W. N. 

34. 

421. Add. Annotaiions.: — Mentd. Sage v. Eicholz, 
[1919] 2 K. B. 171 ; Valentine v. Hyde, [1919] 
2 Ch. 129; The Ruapehu (1926), 136 L. T. 
146 ; Hardie & Lane v. ChUton (1927), 96 
L. J. K. B. 1040. 

421a. .] — The House of iJords has a 

prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. — ^Abram S.S. Co. v. Wbstvillb 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 535, H. L. 


Kedar Nath Bhutha (1927), I. L. R. 
55 CMo. 113.— IND. 


SECT. 6, SUB-SECT. 7.— C. (b) iii, 

t 1. .] — The ffeneral authority 

01 coiiuse] to compromioe a suit does 
not extend beyond matters in the suit. 
— JoHUitMuu. Bhutba V. Kkuak Nath 
BifWKA (1927). I. L. R. 65 Calc. 113.— 
IND. 

SECT. 6, SUB-SECT. 7.— 0. (b) Iv. 

884 11. .] — Where the advocate 

for one of the parties In a proceeding 
for the grant of letters of administra- 
tion under a nilsapprehcusloij con* 
aented to the other party being granted 
the leitero : — Held: It such consent 
waa given without tnstruotions the 
client might withdraw the oonHent at 
any time prior to the actual issue of 
letters . — JSiYOfm Hog Tsjbb e. Eton 


Soon Son (1925), I. L. R. 8 Ran. 2C1.- 

INO. 


SECT. 6, SUB-SECT. 10. 

I. .1 — In an action for damages 

for broach of oontract, certain admis- 
sions were made by counsel for both 
parties Sc put in at the trial by consent : 
— Held : deft, wsa bound by the 
admissions made by counsel on his 
behalf. — Dominion Abt Co., Ltd. v. 
Morpht (1923), 54 O. L. R. 832. — 
CAN, 

SECT. e. SUB-SECT. i. 

888 i. Should not mahe aron- 

daloue c/wwpra.]- — Members of the legal 
profession are under no duty to their 
clients to make mve 8c scandalous 
charges against either fudges or the 
opposite parties on their client's mere 
wish. They are responsible to the 

1 oo 


ct. for the fair Sc honest conduct of the 
case. They are not mere agents of 
the man who pays them, hut are 
acting in the adntimstration of justice. 
— HCe Divarka Pbarad Mithal (1923), 
I. L. R. 46 All. 121.— IND. 

888 ii. Dtdj/ as regards offensive 

guestiona .] — ^An advocate should exer- 
cise bis own discretion before putting 
an oflenslve question. — M. Banebjtbb 
I t. Anukul (jhandra MrFHA (1927), 
I. L. R. 56 Oalo. 85.— IND. 

tf. May criticise Questions submitted 
to jury — After asking for direction 
d? calling no evidence. e. 

Bblfaht Oorpn., [1920] 2 1. R. 125, 
133.— IR. 

SECT. 6, SUB-SECT. 6. 

488 Ii. Re DiVAHKA 

Prasad HzmAX% No. 888 1., imle.— 
INO. 



'Barristeis. Cases 448--467. 


4M. AM* Anmtaiiona : — ^Mentd. The Christd 
Vinnen, [1924] P. 61 ; Elder, Dempster v* 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation C5o. v. Paterson, Zochonis, [1924] 
A. 0. 622 ; Reed v* Page & East (1926), 42 
T, L. E. 744. 

468* A.dd* Annotations : — Refd. Banbury v. Bank 
of Montreal, [1918] A. 0. 626 ; Wilson v. 


VoL 

United Gounties Bank, [1920] A. 0. 102* 
Mentd. Yorke v. Yorkshire Inscc., [1918] 1 
K. B. 662 ; Yorkshire Insce. v* Craine, [1922] 
2 A. 0. 641. 

465. AM* Annotation : — Consd. De Freville v* 
- Dm (1927), 43 T. L. B. 431. 

467. AM* Annotation : — Mentd. Evans v* Heath* 
cote, [1918] 1 K. B. 418. 
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BASTARDY. 


Part 1. — The Presumption of Legitimacy. 


2. Add, Annotations : — Refd* Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1926] P. 107. 

3. Add, Annotations : — Refd. Gaskill v, Gaskill 
(1921), 126 L. T. 115; Farman v, Farman 
(1924), 40 T. L. B. 823. 

4. Add, Annotations : — Consd. Mart v, Mart» 
[1926] P. 24. Mentd. Bussell v. Bussell, 
[1924] A. 0. 687. 

5. Add, Annotation : — ^Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

6. Add, Annotation : — Mentd. Bussell v, BusseU, 
[1924] A. C. 687. 

10. Add, Annotation : — Mentd. Re Wright, Hegan 
V, Bloor, [1920] 1 Ch. 108. 

11. Add, Annotation : — Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

12. Add, Annotations : — Refd. GaskiU v, Gaskill, 
[1921] P. 425; Bussell v. Bussell, [1924] 
A. 0. 687. 

17. Add, Annotations : — Apld. Warren v, Warren, 
[1925] P. 107. Refd. Bussell v, Russell, 
[1924] A. C. 687. 

18. Add, Annotation : — Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

20. Add, Annotation : — Refd. Andrews v, Andrews 
& Chalmers (1924), 40 T. L. B. 873. 

21. Add, Annotations : — Mentd. Hensley v, Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Pullen 
V, Pullen & Holding (1920), 123 L. T. 203. 

22. A dd. Annotations : — Consd. Russell v, Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v, Andrews & Chalmers (1924), 
132 L. T. 400. 

22a. .] — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a child bom to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 

^ that she bo no longer bound to cohabit with 
petitioner. — ^Andrews v, Andrews & Chal- 
mers, [1924] P. 255 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. R. 873. 

Annotation: — Ref^ Mart v. Mart, [1020] P. 24. 

22b. Deed of separation — Presumption of non- 
access.] — The legal presumption of access, & 
of the legitimacy of a child bom during 
marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For tliis pur- 
pose a deed of separation has the same effect 


as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 89), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — ^M art v. 
Mart, [1926] P. 24; 95 L. J. P. 29; 134 
L. T. 446 ; 42 T. L. B. 253. 

24a. .] — Haslam v. Cron, Olivant’s Claim 

(1871), 19 W. B.. 968. 

25. Add, Annotations : — Refd. Gaskill v, Gaskill 
(1921), 126 L. T. 116 ; Farman v, Farman 
(1924), 40 T. L. B. 823. 

28. Add, Annotation : — Refd. Russell v, Bussell, 
[1924] A. C. 687. 

35. Add, Annotations : — Refd. Gasldll v, Gaskill 
(1921), 126 L. T. 115 ; Warren v. Warren, 
[1925] P. 107. 

36. Add, Annotatio^is : — Apld. Best v. Best & 
McKinley. [1920] P. 75 ; Be Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

40. Add, Annotations : — Mentd. Brown v. Leech 
(1924), 88 J. P. 208 ; Bussell v, Bussell, 
[1924] A. C. 687. 

42. Add, Annotatio'ns : — Consd. Gaskill v, Gaskill 
(1921), 126 L. T. 116. ' Mentd. Farman v, 
Farman (1924), 40 T. L. B. 823. 

43. • Add. Annotation : — Refd. Gaskill v, Gaskill , 

[1921] P. 425. 

43a, ,] — When adultery is to 

be inferred solely from the length of gestation 
of a child in uieroy & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a more 
balance of probability. If on medical evi'- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery. — 
Gaskill v, Gaskill, [1921] P. 425 ; 90 
L. J. P. 339 ; 126 L. T. 115 ; . 38 T. L. B. 1. 

Annfttationa /—Refd. Tlussoll V, RuseolJ, [11)24] A. C. 087. 

Mentd. Sloggettv. Slogfirott, [1928] P. 148. 

44. Add, Annotation : — ^Mentd. Bussell v, Bussell, 
[1924] A. 0. 687. 

46. Add, Annotation : — Refd. Warren v, Warren, 
[1925] P. 107. 

49. Add, Annotations : — Apld. Gaskill v, Gaskill, 
[1921] P. 425. Refd. Bussell v, Bussell, 
[1924] A. 0. 687. 


PART I. SECT. 2. 

7 V. .1 — Held : ^ born out 

of wedlock ** within Children of Un- 
married Parents Act, 1921 (o. 64), 
8. 13, & the husband may show by 
hie own ovidenoo Sc that of his wife 
that they had in fact no Intercourse 
at such time os would, make his 

g arentage i»osslble. — Re Duckworth 
: SkinklE (1924), 66 O. L. R. 272. — 
CAN. 

7vi. — Wife divorced 

uxmum ,] — ^Where a Hindu woman was 
married to S. in Oct. 1903, was divorced 
by him in June 1904, married T. in 


July 1904, & gave birth to a son in 
Sept. 1904 : — Held : there was no 
proof that T. could not have had acooss 
to her at any time when the son could 
have been b^otten, & the son should 
be held to be the legitimate son of T. — 
Sethu V. Palain (1925), I. L. R. 49 
Mad. 663.— IND. 

14 I. Even where wife 

adulteress,} — Re Brown & ARatra, 
[19261 3 D. L. R. 873 ; 67 O. L. B. 297. 
—•CAN. 

8d. Child of ChimesereftideiU in Straits 
Settlements <t **t *8ip ** {secondary 
t<a/e).l— Regarded as legitimate 
entitled to inherit equally with ohildnen 

1QA 


by the “ t ’sal ** (primary wife).** — 
Khoo Hooi Leonq V. Kuoo Hean 
Kwek, “119261 A. G. 629 ; 96 L. J. P. O. 
94; 185 L. T. 170.— STRAITS 

SETTLEMENTS. 

PART I. SECT. 8. 

49 ill. Illicit intercourse with 

paramour.] — Held: ovldenoe of pltf. 
Rbould not have been reoeivod to 
bastardise her child, & os there was no 
admissible evidence that the child was 
illegitimate, it must be taken that 
pltf. *8 husband was the lather.— K uko 
V. Baotzski (1921), 07 D. L. R. 46 ; 
61 O. L. B. 226.— CAN. 
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54. 

56. 

67. 

58. 

59. 

60. 

61. 

63. 

64. 
65a 


65b. 


.-—Reid. GaakiU v. Gaakfll 

Warren, 

'Refd. Russell v, Russell, 


-Refd. Russell v, Russell, 


Add* Annotation : 

[1924] A. O. 687. 

Add* Annotation : 

[1924] A. C. 687. 

1 ^'^'^otationB ;—Consd. Russell v. Russell, 

^*std, HuUand v* Holland, 
[l025] ReW. Warren v. Warren, 

[1926]^P^1^^^ : — Refd. Warren v* Warren, 

Add* Annotaiiona : — Consd. Russell v* Russell. 
[1924] A. C. 687. Refd. Brown v* Leech 
(1924), 88 J. P. 208. 

Add, Annotation : — ^Refd. Brown v* Ijeech 
(1924), 88 J. P. 208. 

Add. Annotation : — Consd. Russell v. Russell. 
[1924] A. C. 687. ' 

Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

J “Resp., A. L., a married 
woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging tiiat he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
ttoes one P. L., was living in Cardiff. Resp. 
alone identified P. L. as her husband : — Held : 
apart from resp. *8 identification, there was 
no evidence of non-access by the husband, & 
since Huasell v, Russell^ No. 70a, post^ such 
evidence could not be given by the wife. — 
Brown v. Leech (1924), 94 L. J. K. B. 48 ; 
132 L. T. 205 ; 88 J. P. 208 ; 41 T. L. R. 
89, D. C. 


Child still-bom.]— The rule 

laid down by the House of Lords in Russell 
V* Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born cluld. 
—Holland v. Holland, [1925] P, 101 ; 94 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. L. R. 431. 


65c. —.] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion.— Warren V. Warren, [1925] P. 107 ; 
94 L. J. P. 68 ; 133 L. T. 362 ; 41 T. L. R. 
699 ; 69 Sol. Jo. 726. 

65d. .] — ^Where a husband took 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery : — Held : evidence of the husband 


of non-access to bastardise his child was not 
admissible. — ^Boston v, Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183, 
D. C. 

66. Add. Annotation : -Consd. Russell v* Russell, 
[1924] A. 0. 687. 

67. Add* Annotation -Refd. Russell v, Russell, 
[1924] A. 0. 687. 

68. Add. Annotations : — Refd. Russell v* Russell, 

[1924] A. O. 687. Mentd. Henslev v* Hensley 
& Nevin (1920), 122 L. T. 814. ' 

70. Add. Annotations : — Menld. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; GaskUl 
V. Gaskill, [1921] P. 425. 

70a. .] — ^The rule of law that 

neither a husband nor a wife * permitted to 
^ve evidence of non-int^ourbs after mar- 
riage to bastardise a chila born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, &, the husbands & wives of such 
parties, competent witnesses. — Russell v* 
Russell, [1924] A. C. 687 ; 93 L. J. P. 97 ; 

131 L. T. 482 ; 40 T. L.,R. 713 ; 68 Sol. Jo. 
682, H. L. 

Annotations : — Apld. Brown e. Leech (1924), 94 L. J. K. B. 

48. Consd. Farinan t>. Farman (1924), 40 T. L. U. 823. 

Distd. Warren ©. Warren, f 1925 1 P. 107. Consd. Mart w. 

Mart, (1920] P. 24 ; A. B.’s Petn., [1928] P. 25. Refd. 

Andrews r. Andrews & Chalmers (1924), 132 L. T. 400; 

Holland v. Holland. [192.5] P. 101; Selby v. Atkins (1926), 

135 L. T. 45 ; S. v. S. & P. (1927), 44 T. L. R. 52. 

Evidence in matrimonial suits generally, see 
Husband & Wife. 

71. Add. Annotations : — Consd. Russell v. Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 

132 L. T. 400. 

72. Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

73. Add. Annotation : — ^Refd. Russell v. Russell, 
[1924] A. 0. 687. 

73a. .] — Although, as decided in 

Russell V. Russell, No. 70m. ante, neither 
husband nor wife can give evidence of non- 
ticcess, with a view of sJiowing that a child 
bom in wedlock was not a child of the 
marriage, yet tiie fact of non-access can be 
proved by evidence' aliunde. — Farman v. 
Farman (1924), 40 T. L. R. 823. 

75. Add. Annotation : — Mentd. Russell v. Russell, 
[1924] A. 0. 687. 

76. Add. Annotations : — Consd. Russell v. Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1926J P. 24. 

79. Add. Annotation : — Mentd. Russell v* Russell, 
[1924] A. C. 687. 

80. Add. Annotations : — Consd. RusseU v. Russell, 
[1924] A. C. 687 ; Mart v* Mart, [1926] P. 24. 

81. Add. Annotations : — Mentd. Hensley v* Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Gaskill 
r. GaskUl, [1921] P. 425. 

82. Add. Aniwtations : — Mentd. Hensley v* 


PART I. SECT. 4. 

66 vli. .1 — The evidenoo of 

a man & his wife, given for the purpose 
of bastaidising a child bom during: 
wedlook, & at a time oonsfHtent with 
lawful conception, is not admissible. — 
Re Brown Sc Argur. [19251 3 D. L. R. 
873 ; 67 O. L. R. 297.— CAN. 

66 ¥iil. »] — A husband 

sued bis wife for divoroe on the ground 
of adultery, which she denied. The 


wife had given birth to a child, of 
which the husband alleged that he 
was not the father. The husband gave 
evidence of non -across. The birth had 
been registered by the wife, who gave 
the name of a man otbf^r than her 
husband as Its father ; — Held : (1) the 
husband's evidence as to nou-acooss 
was inadmisslbio : (2) the registration 
of the child's birth by the wife did not 
throw the onus upon her of proving 

186 


that the clilld was not an adultrine 
child, but the onus of proof remained 
upon the husband.— Surmon v. Sob- 
MON, [192CJ App. D. 47. — S. AP. 

66 lx. .1 — Evidence of 

adultery docs not bastardise Issue, 
unless it amounts to ovldenci) of non* 
ooooss by the husband at about the 
time when the child might have been 
begotten. — Justiob v. Justice, [1926] 
8. A. S. R. 278.— AUS. 
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Hensley & Nevin (1920), 122 L. T. 814; 
Pullen ». Pullen & Holding (1920), 123 
L. T. 203. 

•4 

88. Add. Annotcdiom .•—Held. Holland ti. Hol- 
land, [1926] P. 101; Warren v. Warren. 


[192S] P. 107. Mentd. BusaeU v. Bnsaell, 
[1924] A. 0. 087. 

85. Add. Annotation : — Consd. Be Stolle^, Weir 
V. Treasury Soilcitor (1920), 134 L. T. 430. 
90. Add. ataHon : — previone proceedinge (1801 )> 
2 Sw. & Tr. 405. 


Part II. — Mode of Determining Question of Legitimacy 


111. For “ a person who has no interest in opposing 
a petition will not be cited,** read ** a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, wiU 
not be allowed to intervene.** 

Add» Citation : — 1 New Rep. 107, 378. 

11 4, Add. AnnoiaiionB : — ^Mentd. Young v. Grier- 
son, Oldham (1924), 41 R. P. 07548 ; R. v. 
Oopestake, Ex p. Wilkinson (1926), 90 J. P. 
191. 

118. Add. Annotations : — Mentd. Re Letters Patent 
No. 139207, Re Oarbonit Akt., [1924] 2 Oh. 53 ; 

R. V, Oopestake, Ex p. Wilkinson (1926). 90 
.J. P.191. 

120. Add. Annotations: — Mentd.* A.-G. v. Cory» 
Kennard v. Cory (1919), 88 L. J. Oh. 410 ; 
Oompania Martiartu v. Royal Exchange 
Assce. Corpn. (1923), 92 L. J. R. B. 646: 
Re Clayton’s Petn. (1927), 43 T, L. R. 659. 

121. Add. Annotaiions: — Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 659. 

129. Add. Annotaliona : — ^Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Sn 
V. Pullen & Holding (1920), 123 L. T. 203. 


130. Add. Annotation : — ^Mentd. Keyes v. Keyes & 
Gray, [1921] P. 204. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held : in a suit, to which only a 
husband &; wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act. — Bjednaix v. Bednall & 
Stitvusbawa, [1927] P. 225 ; 96 L. J. P. 150 ; 
137 L. T. 632 ; 43 T. L. R. 599 ; 71 Sol. Jo. 
453. 

Annotation.^ Apld. Q. v. G. (1928), 45 T. L. R. 7. 

130b. S. P. G. V. G. (1928), 45 T. L. R. 7. 

130c. Petition on behalf of several persons^ — 

Procedure.] — Re Clayton’s Petition (1927), 
43 T. L. R. 659 ; 71 Sol. Jo. 643. 

180d. — — Hearing — Whether in camer&.] — A 
petition filed under the above Act for the 
legitimation of a person who was bom 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camerd. — Grebnway v. A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. Jo. 882; nom. Re 
A. B.’s Petition, 97 L, J. P. 104 ; svb nom. Re 
O. D.’s Petition, 138 L. T. 208. 


Part III. — Legitimation by Subsequent Marnage. 


132. Add. Annotaiions : — ^Mentd. Casdagli v. Cas- 
df^li, [1919] A. 0. 145; Eustace v. Eustace, 
[1924] P, 45; Re Annesley, Davidson v. 


Annesley, [1026] Oh. 692; A.-G for Alberta 
V. Cook, [1926] A. O. 444. 

153. Add. Annotation : — ^Mentd. R. v. Oopestake, 
Ex p. Wilkinson (1926),. 90 J. P. 191. 


Part IV.— Legal Position of Bastard. 


167. Add. Annotation : — Consd. Be Phillips, Be 
Howard, Charter v. Ferguson, [1919] 1 Oh. 
128. 

161. Add. Annotaiions : — Mentd. Oasdagli v. Oas- 

^ 145 ; Eustace v. Eustace, 

[1924] P. 46; Re Annesley, Davidson v. 
Aimesley, [1926] Oh. 692 ; A.-G. for Alberta 
V. Cook, [1926] A. O. 444. 


162. Add. Annotation : — ^Mentd. Re Annesley, 
^ Davidson v. Annesley, [1926] Oh. 692, 

168. Add. Annotation: — ^Mentd. R. v. A,-G. of 
British Columbia, [1924] A. 0. 213. 

183. Add. Annotation: — ^Mentd. Boyce v. Was- 
brough, [1922] 1 A. 0. 425. 

196. Add. Annotation: — Mentd. Re Dawson. 
, Swainson v. Dawson, [1919] 1 Oh. 102. 


PART H. SECT. 2, SUB-SCCT. 1. 

Mi. Jurisdioti^ of cotui.]-^lIeld 
Declaration Act. 185i 
(Imp.), {nyes the ot. JurlBdlotion h 
tnake a ucolaratioa of lekitixnooy npoi 
a direct application for that purpose.— 
Re G., Cimj 1 W. W. R. yfs ;e, 
p. L, R. 865; 17 Alta. L. R. 473.— 
OAN. 

PART III. SECT, 1. 

tk. ^eegumt marrioM of parefUa ii 
EnglamA-"’-<jhUd oogy/inno aom/^ it 


ChUa^ — Ontario LeaUinuUion Act. 1 92 
t ®3).l — W. waa bora out of wedloci 
ID E^land ; his parents subsequent! 
man^ In England; & W. went t 
Ontimo when twenty-four years c 
acquired a domicil In Ontario 
le^tlmate.— Re W 

^ii!^an; ^ ® 


PART IV. BBOT. X. 

154 1. Nuniua AHus-^Bxtmt of r%iU.l 


-Held : does not prevail in a ot. of eq. 
-Re OoKNOB, 119191 1 1, R. 361.— IR. 


PART IV. BSCT. 8, SUB*SECT. 8.— 
A. (b). 

X67iii. o/CyousiioeiscSeiti 

fioi c0ectedr---AUhonoh intestate lefirUima* 
iitoedjSer -eubsequens maMmonitm.h- 
Be W.. a»261.2 0. L. B. 1177; “ 
O. L. 6. 611.— OAN, ’ 
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Part V. — Rights and Liabilities towards the Bastard 


204a. S, P, Ex p. Emerson (1895), 11 T. L. R. 
218, D. C. 

20^. , Add, Annotation: — Consd. G. v, G. (1928), 
45 T. L. R. 7, 

207* Add, Annotatione : — Consd. G, v, G. (1928), 

45 T. L. R, 7. Mentd. Secretary of State 
for Home Aftairsv. O'Brien, [1923] A. 0. 603. 

210a. S, P, R. V, CiiAYDON (I860), 34 L. T. O. S. 
46. 

225. Add, Annotation : — Consd. G. v, G. (1928), 

46 T. L. R. 7. 

226. Add, Annotations : — Consd. G. v, G. (1928), 46 
T. L. R. 7, Mentd. Secretary of State for 
Home Aifairs v, O’Brien, [1923] A. 0. 603. 


241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father his ostate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Re Macartney, Macparlane v. Macart- 
ney, [1921] I Oh. 622 ; 90 L.. J. Ch. 314; 
124 L. T. 668 ; 66 Sol. Jo. 435. 

Annotatimt: — Cfenerallvi Mentd. Jleatty v, Beatty, [1924] 1 
K. B. 807. 

251. Add, Annotation : — Mentd* Scott v, Pattison, 
[1923] 2 K. B. 723. 


Part VI.- Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


269. Add. Annotaiiona : — ^Dlstd. Boyce v, Oox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grocock, [1920] 1 K. B. 1. 

262. Add. Annotation : — Dlstd. Boyce v. Oox, 
[1922] 1 K. B. 149. 

262a. Under separation order.] — ^An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child : — Ueld : the mother was 
a “ single woman ” within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a feme sole . — Boyce v. 
Cox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 


126 L. T. 254 ; 85 J. P. 279 ; 38 T. L. R. 
61 ; 66 Sol. Jo. 142 ; 20 L. G. R. 680 ; 27 
Cox, C. C. 139, D. C. 

263. Annotations : — For “.R. v, Suffolk JJ. (1884), 
12 J. P. 426 ” read “ R. v, Suffolk JJ. (1848), 
12 J. P. 426.” 

Add. Annotaiiona : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. Mentd. Russell v. 
RusseU, [1924] A. C. 687. 

264. Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Citation : — 26 Cox, 0. 0. 129, 

274a. After death of father .] — Re Macartney, 

Macfarlane V. Macartney, No. 24 la, ante, 

278a. .] — (1) A woman who was with 

cluld went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 


PART V. SECT. 1. 

198 i. Father* B right to custody — 
Father maintaining child,] — Held ; 1 & 
2 Viet. o. 56, R. 53, ixnpo8ed au 
obiigatloo OQ the father to support &. 
maintain an infant iUogitimate son, 
which obligation the father was willing 
to fulfil, & had ftiitilled until prevented 
by the mother, & the father was primd 
/ac?.e entitled to the custody of the child. 
— He OAVAGiiN, 110221 1 1, R. 148. — IR. 

205 via. '■ "'■■■.] — * 

Walter v. Culbertson, [1921] S. C. 
490 ; 58 So. L. R. 401.— SCOT. 


205 iza. .] — 

Held : a parent should not be deprived 
of the custody of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his oonduot has 
been such as to disentitle him to Its 
custody, or that he has allowed it to 
be brought up by another person at 
that person’s expense . — Re P., [1922] 
1 W W. R. 853 ; 63 D. L. R. 430 ; 17 
Alta, L. R. 493.-~CAN. 


si. ** Neglected child Who is .) — 
An illegitimate child whose mother in 
unable to maintain it is a ** neglected 
child ••within Children’s Protection Act 
(Ontario), although oared & provided 
lot by a third party . — He S. (1919), 45 
O. L. R. 45 — CAN. 


am. Eoual Guardianship of Infanta 
Act. R, 8, B. C., 1924 (c. Idlf-Not 
e^gjdicahle to iUegitimak ehUd.] — Re 

f i.. Re Equal Guaruunshu* o9 
KFANTB A0Tj^19271 9 D. li. R. 91 ; 
19271 1 W. W. B, 441 ; 38 B. O. R. 
- OAH. ' 
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227 ii. ,] — In the case 

of the father of a legitimate child, If he 
has not waived or forfeited his right 
by conduct, the ot. will allow his wishes 
on religion to control the faith of the 
child, oven after his death, but. In the 
case of the mother of an Illegitimate 
child, will only do so so long as she is 
living, & the obligation to support the 
child remains. Where speoiaJ facts 
nullify or negative the application of 
any nile of law or practice compelling 
tho ct. to yield to the wishes of a parent 
as to the religion of a child, the ot. is 
bound solely to pay regard to the 
welfare of the onlld . — He Connor, 
[1919] 1 1. R. 861.— IR. 


PART V. SECT. 4. 

P i, Child bom before 

Children of Unmarried Parents Act, 
1921 (C^ ) (o. 64).]— Held ; the father 
Is not liable to be DroBeouted. — R. v, 
O’Donnell (1928), 89 Can. Oim. Cas, 
94.— GAN. 

PART VI. SECT. 1. 

253 ii. .] — ^Under Children of 

Unmarried Parents Act, 1921, the 
father of on Illegitimate onlld is liable 
for the maintenance & care of the 
mother before, at, & after the birth 
of the child, notwithstanding that the 
child Is still -bom . — He Kibkpatrion 
A Mobouohan, C19271 3 D. L, R. 546 ; 
60 O. li. B. 495.— CAN. 
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sn. Birth before passing of Children 
of Unmarried Parenis Act, 1923 (t-. 50) 
The above Act applies, where 
its conditions are complied with, to a 
child bom before the Act was passed or 
came into operation. — Anderton v, 
SeKOKA, [1925] 2 D. L. R. 488 ; [1925] 
1 W. W. R. 1019 ; 21 Alta. L. R, 100; 
affg, [1926] 1 W. W. R. 543.— CAN. 


sp. Birth wit side Alberta — Children 
of unmarried Parents Act, 1923 (c. 60) 
(Alta.) applicable.] — Munro v. Ltckd- 
HAM, [19251 2 D. L. R. C04 ; [1925] 
1 W. W. R. 1113 ; 21 AlU. L. R. 76.— 
CAN. 

PART VI. SECT. 2. 

it. Who may lay camplaint-^hH* 
dren of Unmoved Parenis Act, 1923, 
(c. 60) (Alta.).] — The deputy A.-G, of 
4iberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under tho above Act. 
Such authorisation may be sufficiently 
given by telegram. — munro v. Lkep- 
HAM. [1925] 2 D. L. R. 604 ; [1925] 
1 W. W. R. 1113; 21 Alta. L. R. 
76.— CAN. 


a i. 


-.] — ^Where the afiS- 


iavlt filed by the mother stated that 
left, was the father of the child, not 
toally the father •• as required by 
Children of Unmarried Parents Act, 
. 26 : — Held • the omission of the 
Ford •* really *’ was fatal, A the action 
bould be oUlsmlsscKl.— L ano^t^ e. 
^AUOHAN (No, 2) (1924), 33 B. O. B. 
40.— GAN. 
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be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sei^onal division of the 
place where her sister resided for a sifmmons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made wliich is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction id enter into any inquiry as 
to the validity of the original order. — R. v. 
Lancashire JJ., Ex p. Tyrer, [1925] 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 t. L.-R. 103 ; 69 Sol. Jo. 194 ; 
23 L. G. R. 32 ; 27 Cox, 0. C. 711, D. C. 

280. Add. Annotation : — Refd. R. v. Lancashire 
JJ., Ex p, Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation: — Reid. Kenney v. Kenney 
(1925), 133 L. T. 400. 

293. Add. Annotation : — Apld. WnUams v. 
Letheren, [1919] 2 K. B. 262. 

306a. S. P. Delombrb v. Fouquault (1909), 44 
L. Jo. 203. 

318. Add. Annotation : — Retd. Thomas v. Jones, 
[1920] 2 K. B. 399. 

321. Add. Annotation : — Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 


822. Add. Annotation :--^^eneT(dlyi RoM* Thomas 
V. Jones, [1921] 1 K. B. 22. 

323. Add. A 7 inotation :—Consd. Thomas v. Jones, 
[1921] 1 K. B. 22. 

325a. .] — Applt. was chained on 

complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. . After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to hav^e left at an earlier date. 
Applt. admitted that during those five weeks 
A two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left lus house she wrote liim a 
letter charging him with being the father of 
the child, & asking him if ho meant to pay 
for its maintenance. To that letter he made 
no reply ; — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4. — Thomas v. 
Jones, [1921] 1 K. B. 22; 90 L. J. K. B. 
49 ; 124 L. T. 170 ; 85 J. P. 38 ; 36 T. L. R. 
872, C. A. 

334. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

345. Add. Citation : — 2 L. M. & P. 130. 

366a. Variation of order — Adjudication of paternity 
— “ Fresh evidence.’*] — On the application 
of resp., justices made an order adjudging 


PART VI. SECT. 4. 

317 xli. Add “ revsd. eiib noni. Kid- 
ley V. WHirp, 22 C. L. K. 381,** 

317xiia. .] — An 

isolated instance of familiarity in the 
prosenco of a third i^rson & a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amoimt to 
corroboration under Infant Life Pro- 
tyoctlon Act, 1907, h. 19, of the evidence 
of complainant that deft, was the 
father of bor child. — F rost r. Ajllen 
( 1919), 15 Tas. L. R. 12.-— AUS. 

317 xjcxiii a. .] — In 

an action by P. against L. for lyiiutf-in 
& me<lical expenses & aliment for her 
Ulegitimato cliild, L. denied on oath 
P.’s allcgatipn of seduction : — Held : 
the corroborative evidence in regard 
to seduction required must be evidence 
edivnde which was inconsistent with 
deft.*s Innocence. — Du Plespis e. 
Levy (1925), 46 N. L. R. 249.— B. AF. 

317 xxxiii b, .1 — A 

denial of a conversation testified to 
by Independent evidence : — Held : on 
implied admission which vested the 
evidenc-e with a quality it did not 
previously possess, & corroboration of 
the mother’s evidence in a matcrhil 

§ articular. — P ittmav ». Byrne, [1920] 
. A. 8. R. 207.- AUS. 

817 xxxiii o. .] — 

Evidence of a false denial by deft, is 
not corroboration, whore such denial 
Is not of facts establishing, or con- 


nected with, opportunities for inter- 
course at the critical time, & there is 
no evidence of opportunity, on the 
occasions referred to, which can cause 
the denial to give any particular colour 
to facts which have no suggestive 
signifimnee. — Morrison v . Taylor, 
[1927] V. L. R. 62 ; [1927] Argus. L. R. 
30.— AUS. 

817 xxxiii d. .] — R. 

e. Moore (1927), 38 B. C. R.425.— CAN. 

817 xiva. .1 — 

Where relianoo is placed upon oppor- 
tunity of intorconrse, that evidence 
must be supplemented by evidence of 
circumstances which load to the in- 
ference that it was probable that ad- 
vantage would bo taken of the oppor- 
tunity. — R idley v . Whipp (1916), 22 
0. L. R. 381.— AUS. 

317 xlv b. .] — 

On the hearing of a complaint under 
lllegi^mate ^dldrcn’s Act, R.8.M., 
1913 (c. 92), the corroboration of the 
mother’s evidence required to support 
a fillotioD order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled ^Ith 
the fact that deft, denies circumstances 
with respect to it which arc otlierwise 
proved & innocent in themselves Sc 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne bad such 
false statements not been made. — 
Bartley v . Gall, [1925] 3 D. L. R. 
68.5 ; (19251 2 W. W. R. 660 ; 35 
Man. L. R. 200.— CAN. 

817 xlvc. Failure 

of defendant to <saU evidence or give 


evidence himself.) — Held: doft.*s con- 
duct did not afford corroboration of 
pltf.’s case. — F addes v , M 
11923] S. C. 443.— SCOT. 

317 xllxa. 

CLAIR V. Rankin, 11921] S. C. 933 ; 58 
So. L. R. 624.— SCOT. 

PART VI. SECT. 6. 

g i. No evidence of means 

expenses.] — An order made under 
Cliild ren of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 
be paid by tlio putative father set 
aside, where it was made without 
evidence being adduced as to his 
means, the expense's incurred by the 
mother, or the respective abilities of 
the parents to provide for the child. 
— Andkrton t>, SICBOKA, [1925] 2 
D. L. R..912 ; [1925] 2 W. W. R. 433 ; 
21 Alta. L. H. 362.— CAN. 

g il. Variation of order.] — Where 

the mother craved an increase because 
of the cost of living due to the war 
Held : the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. per week, in name of aliment, 
permission being granted to deft, to 
apply to the ot. should a change of 
circumstances arise. — I’okbes a. Mat- 
thew, [1919] S. C. 242 ; 56 So. L. R. 
137.— SCOT. 

g ill. — .] — The true criterion in 

Scotland is, not the rank or financial 

g osition of the parties, but the support 
eyond want which must be accorded 
to an Ulegitlmate child. — Fraser v . 
Campbell, [19271 S.'O. 689.— SCOT. 
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that applt. was the father of her illegitimate 
child, ^ ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 68), 8. 80 (8), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it,^ holding that they had no power to 
deal with that part of the order which 
^judged the paternity: — Held: (1) the 
justices were right ; (2) (Avory & Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt; since the 
hearing, that evidence was not “ fresh 
evidence within sect. 30 (3). — Colchester 
V, Peck, [1926] 2 K. B. 366; 95 L. J. K. B. 
1038 ; 135 L. T. 32 ; 90 J. P. 130 ; 42 

T. L. R. 535 ; 28 Cox, C. C. 225, D. C. 

Annotation : — As to (1) FoUd. R. v. Copestake, Ex p. Wilkin- 
son (1926). 90 J. P. 191. 

366b. .] — (1) Criminal Justice Adminis- 

tration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Fresh evidence*’ must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case. — R, v. Copestake, Kx p. 
Wilkinson, [1927] 1 K.B.408; 90L.J.K.B, 
65 ; 136 L. T. 100 ; 90 J. P. 191 ; 24 L. C. K. 
662, C. A. 

367. Add. Annoiuiiops : — Refd. Grocock v. Gro- 
cock, [1920] I K. B. 1. Mentd. Jones v. 
Jones, [1924] P. 203. 

367a. Justices’ discretion.] — ^ Under 1872 

Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law. — Grocock v. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J, P. 185; 35 
T. L. R. 609 ; 63 Sol. Jo. 627 ; 17 L. G. R. 
623 ; 26 Cox, C. C. 485, D. C. 

Annotation: — Refd. Colchester v. Pock, [1926] 2 K. B. 366. 

372. Add. Annotation : — Mentd. Marsliall v. Mal- 
colm (1917), 87 L. J. K. B. 491. 

372a. Application for warrant — Jurisdiction 

PART VI. SECT. 7, SUB-SECT. 2. 

400 ii. Irregularity or 

illegality in procc&Ungs.] — Illegitimate 
Children’s Act, E.S.S. 1920 (o. 166), s. 10, 
gives the ct. power at the instance of a 
putative fathoi to rescind or vary an 
order. Ho thus has a means of relief, 8c 
certiorari may in the discretion of the 
superior ot. be refused. — Dwykr v. 

Bulbkok, 119231 1 D. L. R. 597 ; 39. 

Can. Grim. Cas. 102 : 10 Bask. L. R. 

13 ; 11922] 3 W. W. R. 391.— CAN. 

r i. Refusal to vary or 

rescind order .] — The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
mai|:istrato refuses t.o hear the applica- 
tion, appnt. is entitled to a prerogative 
writ of mandamus to oompel him to do 


Of Justices to question validity of afiDliatlon 
order.] — R. v. Lancashire JJ., J&e p. Tyrer, 
No. 278a, ante. 

375. Add. Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

379. Add. Annotations : — As to (1 ) Apld. Grocock v. 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
V. Peck, [1926] 2 K. B. 366. 

384. Add. Citaiion : — svb nom. R. v. Smith, 65 
L. J. M. O. 147. 

395. Add. Annotation : — ^Reld. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

403a. — ~ New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an ^dcr on the 
evidence & on his own admissioxi was made 
against one M. After the %ime for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child : — 
Held : the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certioraru rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made. — R. v. Markham, 
Hx p. Marsh (1923), 67 Sol. Jo. 518. 

403b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
“ On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the cliild ” : — Held : the 
question whether the evidence of the mother 
was corroborated in some inatcrial particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order. — R. v. Lincolnshire JJ., Ex p. 
Brett, [1926] 2 K. B. 192 ; 95 L. J. K. B. 
827 ; 135 L. T. 141; 90 J. P. 149; 28 
Cox, C. C. 178, C. A. 

8. 7 (1), ** tho cause ” of the complaint 
within Summary Convictions Act, 
R. S. B. C., 1924 (c. 245), b. 77. is the 
seduction & not the btrth of the child ; 
Sc an appeal from the dismissal ot the 
complaiut Is properly takon to the 
comity ct. nearest the place whem the 
seduction occurred. — Febouson v. 
Taylor (B. C.), [1926] 3 W. W. K. 
203 ; 46 Can. Crlm. Cos. 149. — CAN. 

di. Under Illegitimate Childre.n*8 

Act, R. 8. 8., 1920 (c. 166).]— An order 
made by a magistrate under o. 5 of tho 
above Act may be varied by him on 
the application of either of the narties 
under s. 9, & may be rescinded or 
varied by him on the application of the 
putative father muicr s. 10 . — Wheat- 
ley V. Howard, [1923] 3 D. L. R. 288 ; 
2 W. W. R. 942.— CAN. 


so. — W heatley v. Howard, [1923] 3 
D. L. K. 288 ; 2 W. W. R. 942.— CAN. 

y i. Orttunda for allowing appeal. J 

— On appeal to a county ct. judge 
from an order of filiation made against 
deft, in a bastardy case by a stipendiary 
magistrate, the judge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was oontradioted in im* 
portaut particulars by Independent 
VI itiietsses, & oontradict^ her evidence 
befoivi the inogistrate, fW to the pater- 
nity of the child : — Held : tho appeal 
from the county ct. judge must be 
dismissed. — Mulorave v. Glance y 
(1925), 58 N. B. R. 105.— CAN. 

y ii. At wkat place.] — In a com- 

plaint under Children of Unmarried 
Parents Act, R. S. B. C., 1924 (c. 34), 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction. 


Belton V. Hodgros (1832). 9 Bingr. 365 ; Wiokham v. Wick- 
ham (1855). 2 K. & J. 478 ; lie Deane. J£x p, Goldsmid 
(1857). 1 De G. & J. 257. 


4, Add* Annotaiicna : — Refd. Re Lister, Ex p. 
Bradford Overseers & Bradford Corpn., [1928] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. 0. B84 ; Wise v. 
Lansdell, [1921] 1 Ch. 420. 

19. Add* Annotation : — ^Meiitd. B. v. Norman, 
[1924] 2 K. B. 316. 

26. Add, Annotation : — Mentd. R. v. Customs &> 
Bxcise Comrs., [1928] A. 0. 402. 

27. Add, Annotation : — Held. Bowling v. Camp 
(1922), 128 L. T. 342. 

29. Add, Annotation : — Mentd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 98. 

40a. How derived.] — Re Prior, Ex p. 

Prior, No. 1548a, post, 

60. Add, Annoialiona : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 836 ; Re 
Ix)ndon County Commercial Reinsurance 
Oftice, [1922] 2 Ch. 67 ; Re Wilson, Ex p, 
Salaman, The Trustee y. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 
Mentd. Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 106. 

69. Add, Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928], A. C. 402. 

134. Add. Annotation : — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

'160a. .] — A surgeon dispensing his 

own medicines : — Heid : a trader within 
the bkpt. law. — N icholson v. Cooper (1858), 
31 L. T. O. S. 184. 

161. Add, Annotation : — Mentd. Re Charters, Exp. 
Trustee, [1923] B. & C. R. 94. 

163. Add. Annotation : — Mentd. The Joannis Vatis 
(1921), 16 Asp. M. L. C. 506. 

177. Add.' Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

197. Add. Annotation : — Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T, L. R. 68. 

199. Add. Annotation : — Mentd. Victoria City v. 
Vancouver Island (Bp.), [1921] 2 A. C. 384. 

218a. S. P. R. V. Cole (1698), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation : — Befd. Belton v. Hodgree (1832), 9 Blngr. 365. 

218b. S, P, Ex p. Adam (1813), as reported in 
1 Ves. k. B. 493 ; 2 Rose, 36 ; 36 E. R. 191. 

Annoicitions : — Reid. He Smedley (1864), 10 L. T. 432. 
ttentd. He BaiTuw, Ex p. Moiiit (1832), 1 Deac. & Ch. 44 ; 


223a. .]— A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them. — Whitlock’s 
Case (1726), Cas. temp. King, 46 ; 25 E. R. 
216. 

224. Add. Annotation :~Apld. Re’L.A.k B. F. M., 
Official Receiver v. The Debtors (1926), 05 
L. J. Ch. 258. 

226. Add, Annotation : — Apld. Re L. A.&B.F.M., 
Ofiicial Receiver v. The Debtors (1926), 96 
L. J. Oh. 258. 

226a. .] — In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt., even on their own petition. — 
Re A. AM., [1926] Ch. 274 ; 70 Sol. Jo. 607 ; 
sub nom. Re L. A. & B. F. M., Ex p. Official 
Receiver v.Thb Debtors, 95 L. J.Ch. 258 ; 
134 L. T. 539 ; [1926] B. A C. R. 19, D. C. 

230. Add. Annotations : — Apld. Re A. AM., [1926] 
Ch. 274. Refd, Hawkins A Sunderland v. 
Duch6 (1921 ), 90 L. J. K. B. 913 ; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 

235. Add. Annotation : — Apld./?cL. A.AB. F. M.. 
Official Receiver v. The Debtors (1926), 96 
L. J. Ch. 258. 

263. For “ Held : she was subject . . . under 
1883 Act, s. 24 ” read, “ Held : such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
8. 1 (5), A she could not be directed to appoint 
to her trustee in bkpey. under 1883 Act, 
s. 24.” 

Add. Annotations : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. Refd. Re Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 264. 

267. Add. Annotations; — As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 136 L. T. 689. 
Refd. South Behar Ry. v. 1. R. Comrs., [1925] 
A. C. 476. 

274a. What is — Professional artiste producing 

scenae.] — He A Debtor (No. 3 of 1926) 
(1926), 136 L. T. 689; [1926] B. A C. R. 86, 
C. A. 

Annotation : — Rdfd. Re Bankruptcy Notice (No. 292 of 1928) 
(1928), 44 T. L. R. 533. 

274b. Engaging in speculative trans- 

actions.] — A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 


PART I. SECT. 1. 

4ii. .1 — Imperial Bank op 

Canada v. Barber, 11921] 20 O. W. N. 
282 ; 59 D. L. R. 523 ; 1 C. B. R. 485. 
^AN. 

20iiJ. .] — Bkpoy. Act 

applien to debts & contracts, including 
leases, existing when It came into 
force.— ite McKay (1921). 5 j O. L. R. 
86 : 2 C. B. K. 59 ; 64 D. L. K. 699.— 
CAN. 

PART I. SECT. 8, SUB-SECT. 1. 

121 il. — Debts of former 

business unpaid.h^A person who oeases 


to carry on his business Sc becomes a 
farmer is not a person *' engaged 
solely In fanning,** etc., so long as bis 
debts in connection with his former 
business remain unpaid. He must be 
deemed to be still carrying on that 
business until all the debts are paid. Sc 
be Is not proUTted by Bkpey. Act, 
8. 8 (1 ), — He Gartrkll, Ex p. kearnh, 
(1923J3D.L. R.400 ; I1U23] 2 W. W.R. 
855 : 4 O. B. K. 103.— CAN. 

PART 1. SECT. 3. SUB-SECT. 6. 

266 i. Judgment debt — Bankruptcy 
Act. 1908, 8. 26 ( / ).)— A bkpey. notice 
under the above sub-seot. cannot be 

IGA 


issued against a married woman, 
against whom a creditor has recovered 
a judgment . — Be Walkka, Ex p, 
Hinkey. (1927] N. Z. L. R. 81.— N.Z. 

267 1. Cftrrying on business. J— It Is 
only in oases where a married woman 
carries on o trade or busittess that she 
is subject to Bkpey. Act, 1919 (o. 36) 
(Cam).— Re Stone, 11926] 4 D. L. R. 
618,— CAN. 

267 ii. — In partnership with 
husband,] — Held: debtor was not 
carrying on business separately from 
her husband, Sc her aojudioation in 
bkpoy. was irreinilar . — He Soott (1024), 
20 Taa. L. B. 43. — ^AUS. 
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extending over a long period of time, may 
amount to carrying on a “ business within 
1914 Act, B. 125 (1), so as to make her subject 
to the bkpcy. laws. — Re Bakkruptcy Notice 
(N o. 292 OP 1928) (1928), 44 T. L. B. 633, 
O. A. 

276, Add, AnvoiaUo7\B : — Held. Engelke v, Mus- 
mann, [1928] A. 0. 433. Mentd. Musmann v, 
Engelke (1927), 90 L. J. K. B. 824. 

285. Add. Annotation : — Consd. Food Controller 
V. Cork, [1923] A. 0. 647. 

286. Add. Annotations : — Consd. Re Webb (Smith- 
^ field, London), [1922] 2 Oh. 369. Held. A.-G. 

V. De Keyser’s Royal Hotel, [1920] A. 0. 608. 

297. Add, Annotation : — ^Mentd. Re Gunsbourg, 
* [1920] 2 K. B. 426. 

812. Add, Annotations : — Consd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Mentd. 
Re Stanton, [1928] 1 K. B. 464. 

821. Add, Annotation : — Mentd. Hawkins & Sun- 
derland V, Duch6 (1921), 90 L. J. K. B. 913. 

831. Add, Annotation : — Refd. Hawkins & Sunder- 
land V, Duch^ (1921), 90 L. J. K. B. 913. 

338. Add, Annotation : — Apld. R. v. Central 


Criminal Court JJ., Rx p, L. C. 0., [1926] 
2 K. B. 48. 

336. Add, Annotation : — Mentd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

386. Add, Annotation : — Mentd. Whitney v, I. R. 
Comrs. (1925), 42 T. L. R. 68. 

888. Add, Annotation : — Apld. Re A Debtor, [1922] 
2 Oh. 470. 

389. Add, Annotation : — Consd. Re A Debtor* 
[1922] 2 Oh. 470. 

889a. .1 — A debtor cannot 

avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate imder Bkpcy. (Swtl d) Act, 1913 
(c. 20). A receiviiy? ordermade In pursuance 
of the bkpcy. notice in England t^I, there- 
fore, be valid, & cannot be set aside on the 
groimd of the sequestration. — Re A Debtor 
(No. 199 OP 1922), [1922] 2 Ch. 470 ; 91 
L. J. Ch. 577 ; 127 L. T. 832 ; 38 T. L. R. 
683 ; 66 Sol. Jo. 621 ; [1922] B. & C. R. 
151, 0. A. 


Part 11. — Acts 

897. Add, Annotation : — ^Mentd. Whitney v. 1, R. 
Comrs. (1926), 42 T. L. R. 68. 

409. Add, Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

410. Add, Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

419. Add, Annotation : — ^Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. 0. 606. 

421. Add, Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

428. Add, Citations : — stib nom. Be Piiiltjps, 
Ex p, Phillips, 69 L. J. Q. B. 604 ; 82 L. T. 
691 ; 44 Sol. Jo. 409 ; 7 Mans. 277, D. O. 

434a« .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy,, be put in evidence without a 


of Bankruptcy. 

stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the prcmerty comprised 
in the deed. — Re Shaw, Ex p, Ofpioial 
Receiver (1920), 90 L. J. K. B 204 ; [1920] 
B. & C. R. 156. 

461. Add, Citation : — 1 Sm. & G. 246, n. ; 65 
E. R. 106. 

454 ^. ,] — ] 3 y indenture dated Fob. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, & B., Ids solr., of the 
second part, & S. of the tldrd part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s, 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 


PART I. SECT. 3, SUB-SECT. 7, 

ta. Aasion^e of debt — Awigned by 
.debtor with conaeni of crmitor,] — Re 
Star Fioorino Co.. [19241 3 D L. R. 
269 ; 4 0. B. R. 679.~-CAN. 

PART 1. SECT. 4. SUB-SECT. 1. 

c i. To deni with prosecution of 
fraudulent deJMors,] — ITndor Bkpoy. Act. 
s. 93, the prosooutlon may be ordered 
& proceeded with In the ordinary wcyr 
before the existing criminal cts. It 
does not require the Judge in bkpcy. 
to hear evidence &, if he thinks ilt, to 
commit aooused to stand trial although 
under sect. 95 the Judge in bkpcy. bas 
a right to do so. — H. v. Ooij>hammsr, 
[1924] 3 D. L. R. 1007 ; Q. R. 36 K. B. 
607 : 6 C. B. R. 127.— CAN. 

•b. Under Bankruptcy Act, 1919 
(c. 36) — To order stay of execuHon — 
until receiving order dealt with ,] — 
Held : the ot. had such power. — Re 
Thompson Powdicr Co., Re Winding- 
TJp Acrr, (19231 1 D. L. R. 496 ; 3 
O. B. R. 481. -^AN. 

wo. To order repayment of nwney'-^ 
Paid by assignee to crediior^M \stake of 
law.y-^Htld : Jurisdiction could not be 
excluded by a plea of payment by 
mistake of law. — D empsey v. Piper, 
11921] N. Z, h, B. 753.— N.Z. 


PART I. SECT. 4, SUB-SECT. 4, 

863 i. With intent to defeat 

creditors ] — If debtor before his bkpcy. 
pays money fraudulently, with a view 
to concealing from his creditors his 
assets, the ct. will order repayment of 
such money. — Re Cohen & Sweigman, 
Er p. Rosenberg, 119261 1 D. L. R. 
248 ; 5 C. B. R. 346.— CAN. 

PART I. SECT. 6. 

388 xiv. Power of Scottish Court 

to confirm foreign sequestration dr to 
authorise sate of proverty in Scotland. J — 
A petition was presented by the official 
receiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ot, to confirm the Chilian 8eque.stra- 
tion, to authorise petitioner to 
sell Scottish heritaM belonging to 
deceased's estate. « to authorise 
petitioner to uplift the proceeds of 
oertaln Scottish policies of assuiance 
on the life of deceased. The ct. 
granted authority to petitioner to sell 
the Scottish beritai^ on certain terms, 
under a declaration that such sale 
should not operate conversion. & on 
condition that petitioner should eon- 
sign the balanoe of the proceeds in the 
name of the accountant of ot. to 

191 


abide the orders of the ot.. but refused, 
as unneooesary, the crave of the 
petition for authority to uplift the 
proceeds of the policies of assurance, — 
Araya t>. Coomix, I1921J S. C, 462 ; 
58 Sc. L. R. 305.— SCOT. 


PART I. SECT. 7. 

o. For ** Order of Canadian T*ro^ 
vincial Court — Where good throughout 
Canada,** read “ Order of provincial 
court — Oood throughout Union,** 

o i. No request of other provincial 

court — Svbse^ent motion to remedy 
omission. 1 — Where a motion was made 
without such request, the ct. (n'ant<>d a 
similar motion, made after such rt^quost 
had been obtained, to remedy the 
omission. — Re Lrgace & Lepinat, 
[1922] 3 W. W. R. 284 ; 70 D. L. R. 
867.— CAN. 


PART 11. SECT. 1. 

•d. Partner — Retirement mtyre than 
sir months before bankruptcy — Debt in- 
curved during partnership. \—Held : such 
partner could not be joined as a party 
in bkpcy. proceedings against the 
partnership.* — Re Standard Cooper- 
age Co., [19241 2 D. L. R. 703 ; 4 
0. B. R. 673.— CAN. 
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8olr., & bis bill of costs amounted to 
JB217 10a. Id., & that B. bad undertaken to 
ay to a bank certain moneys due to them 
y bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpey., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to liim upon trust, in the first place to pay 
discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1021, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apait from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. lid. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpey. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to defeat delay 
creditors, & was therefore fraudulent & void 
as an act of bkpey. under 1914 Act, s. I (1) (6). 
— Re Prior, Ex n. Trustee, [1922] B. & 
C. R. 1, C. A. 

468. Add, Annoialiom : — Expld. Re Fredericke & 
Whitworth, Ex p, Hibbard, [1927J 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 

469. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K, B. 701. 

471. Add. Annotations : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 
Ex p. Trustee, 1924] B. & C. R. 22 ; Re Drage, 
Palmer & Roberts v, Knight (1926), 134 L. T. 
705. 

479. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

488. Add. Annotation : — Refd. Re Prior, Ex p* 
Trustee, [1922] B. & C. R. 1. 

489. Add, Annotations : — Refd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Mentd. Re 
Stanton, [1928] 1 K. B. 464. 

501. Add Annotation : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

623. Add. Annotation : — Mentd. Re Mellor, Alvarez 

V. Dodgson, [1922] 1 Ch. 312. 

533. Add. Annotation : — Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

544. Add, Annotation : -Refd. Re Davies, Ex p. 
MUes, [1921] 3 K. :. 628. 

583. Add, Annotation : — ^Mentd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

690. Citations .-—For 21 W. R. 422 ” read “ 21 

W. R. 402.” 


595. Add. Annotation : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 420. 

698. Add* Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

600. Add. Annotations: — As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Ex p. Miles, [1921] 3 K. B. 
028. 

763. Add. Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

766. Add. Annotation : — Mentd. R. v. Normdn, 
[1924] 2 K. B. 316. 

779. Add, Annotation: — Distd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 

787. Add, Annotation : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

788. Add, Annotation : — Refd. Re Debtor (1928), 
45 T. L. R. 10. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void for want of registration.] — 
On J une 1 1 , 1 92 1 , applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1 922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided [inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpey. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. CO. subsequently issued a bkpey. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpey. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal : — Held : (1 ) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 


PART IX. SECT. 2, SUB-SECT. 2. —A. 

457 S. Transfer of property to 

near relaiivea — Jn return for promieeory 


notes — Not included in statement of 
affairs,] — ^An latent to defraud creditors 
presumed from the above •transfer 
which took place within six months of 


the bkpey. — B. v, Tkssikk (1921), 62 
B. L. li. 479 ; 37 Can. Grim. Cas. 375. 
—CAN, 
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also itself void ; (2) as debtor &; all the 
creditors who assented to the agreement 
knew from the terms of the instrument itsplf 
& h*om the statement contained in the letters ' 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
^toppel, So applt. CO. was not estopped from 
issuing the bkpcy. notice. — Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 7fi ; 93 L. J. Ch. 
497 ; 68 Sol. Jo. 458 ; [1924] B. So C. R. 188 ; 
sub nom. Re A Bankruptcy Notice (No. 62 
OP 1924), Exp. Petitioning Oreditors v. 
Debtor, 131 L. T. 307, C. A. 

Annotation .• — A 8 to (2) Consd. Huddersfield Fine Worsteds 
V. Todd (1925), 42 T. L. R. 52. 

Compare Nos. 8778a, 8782d, posi^ So original 
volume, p. 160, No. 1498. 

800. Add. Annotation : — FoUd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

800a. Change in judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.] — Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name. — Re Hill, 
Ex p. Holt So Co., [1921] 2 K. B. 831 ; 90 
L. J. K. B. 734 ; 125 L. T. 736 ; [1921] 
B. So C. R. 12. 

804a. Notice not good against partners 

not served.] — Re Debtors (No. 807 op 
1922), Ex p. Debtor, No. 887a, post. 

811. Add. Annotation : — Consd. Re Debtor (1920), 
90 L. J. K. B. 513. 

857. Adji. Annotation : — Hefd. Re L. A. & B. F. M., 
Oflicial Receiver v. The Debtors (1920), 95 
L. 3. Ch. 258. 

866. Add. Annotation : — Consd. Re A Debtor, 
Ex p. Debtor (1922), 02 L. J. Ch. 410. 

875. Add. Citation : — 15 Mans. 304. 

Add. Annotation : — Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

875a. Judgment to pay creditor — Notice to 

pay registrar of county court.] — Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. — Re A Debtor (No. 10 of 
1922), Ex p. The Debtor (1922), 92 L, J. Ch. 
410 ; [1922] B. So C. R. 264, D. C. 


887a. Partner — Not at principal place ot 

business.] — Where a judgment has been re- 
covered against a Ann. So a bkpcy. notice 
following the judgment, has been served on 
one member of the firm, but not at the 
principal place of business of the firm. So a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served. — Re 
Debtors? (No. 807 op 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. So C. R. 
119, C. A. 

898. Add. Annotation : — Consd. Re Debtor, Ex p. 
Debtor, [1918-19] B. So C. R. 221. 

923a, Issue of second notice by same creditor.] 

— Creditors having obtained Ju ^gment issued 
a bkpcy. notice for £945^ & erved it on 
debtors. Debtors paid a%im of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, 
that* notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented So served. 
Debtom gave notice of an application to set 
aside service of the petition, but tlie registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pa;^- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of cred-itors. — Re 
Debtors (No. 771 op 1920) (1926), 43 
T. L. R. 9 ; 70 Sol. Jo. 1089; $ub nom. Re 
Fredbricke & Whitworth, Ex p Hibbard, 
[1927] 1 Ch. 253; 96 L. J. Ch. 70; 136 L. T. 
268 ; [1926] B. So C. R. 156. C. A. 

938. Add. Annotations : — Refd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9; Re 
Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253. 

963. Add. Annotations : — ^Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T 689; Re A Debtor, 
[1927] 1 Cli. 97. Mentd. South Behar Ry. v. 
I. R. Comrs., [1925] A. 0. 476. 

971. Add. Annotation: — ^Refd. Re Debtor , (1928), 
72 Sol. Jo. 860. 


PART 11. SECT. 2. SUB-SECT. 10.~ 

A. (K). 

n. For ** Held : the objection was 
sustainable ** read ** Held : the objoo- 
tion was not sustainable." 

f e. Coats of unsucceasMl execution not 
included.]^Re Eva. [1927] N. Z. I^. R. 
662.— N.Z. 

PART II. SECT. 2, SUB-SECT. 10.— 0. 

■1. Time of service — Servioe out of 
time.\ — A debtor summons was per- 
sonally served on bkpt. two days too 
late : — HrM : the condition of bkpcy, 
prior to the filinx of a petition neces- 
sarily Involved an aot of bkpcy. which 
the ct. would assume was a proper 

g 'ound for the adjudication, — Re 
ORHAM. [19241 2 I. U. 46. — IR. 

PART II. SECT. 2, SUB-SECT. 10.— 

Q. (b). 

080 1. Must he mutual dt in same 
right.V^IU Andbbson, Ex p. Al b x- 

J.S. 


AT^DER (1927). 27 S. R. N. 8. W. 296 ; 

44 N. S. W, W. N. 69.— AUS. 


PART II. SECT. 2, SUB-SECT. 12. 

sff. Defaulta .] — Defaults more thax 
six months before presentation of e 
bkpcy. petition followed by demands 
for payment are not per se ad act oi 
bkpcy., but when further defaults take 

B laoe within six months of the petit ioc 
le whole form one continulnj? o1 
bkpcy. — Re Raitblat, [192513 D.-C. R. 
446; 6 O. B. R. 766; ofiTp., [19251 2 
D. L. R. 1210 ; 6 C. B. R. n4 .— CaN 


ih. Failure to meet series of promis- 
sory noiesA — Held : an act of bkpcy. — 
He Fox, Lester v. Porter. [1925] 1 
D. L. R. 198 ; 6 C.^B. R. 328.— CAN. 

. tk. Failure to meet HahiliHes as they 
become due.}— The words " ceases to 
meet his liabilities as they become 
due " do not ifiean that when in any 
single case debtor makes default in 


193 


payment of a debt as & when due he 
commits an not of bkpcy., but a failure 
" to meet bis liabilities as they become 
due ” in some wider sense . — Rc 
Canadian Cap CJo., Ex p. Trustee, 
[1924] 1 D. L. R. 617 : 63 O. L. R. 
606 ; 4 C. B. R. 186.— GAN. 

tl. .1 — The words ** ceases to 

meet bis liabilities as they become 
due " do not include a continuing 
default. — B rown v. Kellt -Douglas 
& Co.. [19231 1 V7. W. R. 1340 ; [1923] 
2 D. L. R. 738 : 32 B. C. R. 143.— CAN. 


m i. 


PART II. SECT. 4. 

Not statement 


showing 


insolvency prepared by creditors* agent.] 
— Re Tbnenbrin, Re Bankruptcy 
Act (Man.). [1927) 4 D. L.^U. 270 ; 
[19271 2 W. W. R. 374— CAN. 

m il. .}—Rc Shirley (N. B.), 

[1927J 2 D. L. R. 069 ; 8 0. B. R. 236. — 
CAN. 
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Part 111.- 

1007a. JRa Aybb, Potts 

U840), 10 L. J. Bey, 26. 

1011. Add, Annotaiion : — ^Mentd. Be Badische Ck)., 
Bayer Oo., etc., [1921] 2 Ch. 831. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 68).] — 

landlord obtained judgment against his 

tenant for £204 in respect of rent & fire 
insiirance, served on him a bkpey. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made : — 
Held,: as Uie claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpey. 
notice in the normal way . — Be Debtor 
(1928), 45 T. L. R. 10 ; svb nom. Be Debtor 
(No. 549 OF 1928), 72 Sol. Jo. 727, 0. A. 

1043. Add. Arinotaiion : — Refd. Be L. A. & 
B. P. M., Oificial Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

1047a. Under voidable contract.] — ^A, 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on Ids promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered jud^ent against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpey. notice based on the 
judgment, & A. having failed to comply with 
the bkpey. notice, B. presented a bkpey. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. ; — Held : the act of bkpey. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, 8. 5 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded. — Be A Debtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381 ; 137 L.T. 
607 ; [1927] B. & C. R. 127, C. A. 


-Petition. 

1048. Add, Avnatatwn Mentd. Maskell v. Hill, 
[1921] 8 K. B. 167. 

1050. Add, Annotation FoUd. Be Debtors, [1927] 
1 Ch. 19. 

1051. Add. Annotation Mentd. McDonald v, 
Nash, [1924] A, 0. 626. 

1061a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpey. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpey. & the presentation 
of the petition, — Be Debtors (No. 669 of 
1920), [1927] 1 Ch. 19 ; 96 L. J. Ch. 33 ; 186 
L. T. 182, 0. A. 

1065. Add, Annotation : — Consd. Be Debtors, 
[1927] 1 Ch. 19. 

1066. Add, Annotaiion : — Refd. Be Debtors, [1927] 
1 Ch. 19. 

1067. Add, Annotation : — ^Apld. Be Debtor, Hx p. 
Lawrence, [1928] Ch. 665. 

1077a. Tender before bankrupty notice — Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due between the date of the 
writ & the judgn^ient, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpey. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpey. 
notice : — Held : though the two debts were 
still owing & amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpey. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £60, 
was “ sufficient cause ” within sect. 5 (3) 
for making no order on the petition. — Be 
Debtor, Ex p. Lawrence (No. 21 of 1928), 
[1928] Ch. 665 ; eab nom. Be Debtor 
(No. 21 of 1928), Ex p. Petitioning 
Creditor v. Debtor, 97 L. J. Ch. 266 ; 


part 111. sect. 1, sdb-sect. 1.— a. 

b i. .3--Tliere Is no powei 

in an agent, acting. under general power 
of attorney,' to present an InsolTenoy 
petition on behalf of bis principal, 
unless the power expressly authoxises 
such act. — He Osman (1919), 40 

N. L. R, 17.-H8. AF. 

b ii. S,P. Esc p. Oabbutt (1925), 46 
N. L. R. 57.— S. AF. 

998 11. No evidence when , debt 

aeeracd — Motion unappoeed, jr-Ueld : 
petitioners were entitled to the relief 
which they claimed. — Fisher v. 
Wmax. Ltd,, [19201 19 O. W. N. 
251 : 59 D. L. R. 502 ; 1 0. B. R. 876. 
— OAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

1086 ii. — .] — Where there is no 
privity of coPtraot between the In- 
solvent Sc the alleged creditor, no debt 
can exist which may be made the 
ground for a bkpey. petition. — He 
Canadian Chocolate Co., 1X924] 2 
D. L. B. 508.— GAN. 


1026 iii. .) — A bkpey. ct. should 

not proceed with a petition on a dis- 
puted debt until the ordinary cte. have 
settled, the disputed question . — He 
Whistle Co., (19251 1 D. L. R. 1110 ; 
5 C. B. R. 495.--CAN. 


■ i. Debt contracted before Bankruptcy 
AH, 1919, in opivaiion.]— A receiving 
order against a oo. onaer the above 
Aot may be based upon a debt owing 
to the CO. by reason of its having 
undertaken, after the Aot came into 
operation, the Uabilltiee incurred by a 
firm before the Act came Into opefatlon* 
— He SlEWABT MSBOANTILE Oo., hTD., 
[19211 1 W. W. R. 740; 69 D. L. B. 
412 1 a B. B 867.-^AN. 

t II. Judgmeni founded on 

cauer of oHion patily ctrUing before 
AH in operoiinn.^Hel4 : sumi |udg- 
ment was sufficient either es an avail- 
able act of bkpoy.", or as constituting 
a debt upon wnlch to found a bkpey. 
petition. — Re MAomRE. W9231 1 

D. L. R. 1186: 51 O. L. B. 68 : 8 
O. B. B. 880.— CAN. 


s III. .] — Such a debt cannot 

be used as a ground for a bkpey. 
petition . — He Sutton, n 924] 4 D. L. B« 
816 ; 5 C. B. R. 76.-^AN. 


■m. Ddbi ronbracted in province in 
which cotnpafiy not licenMa to trade — 
No reoUiential qualification ,] — ^When a 
00 . is not licensed to trade in a province 
Sc has no aseets in that provinoe, the 
mere fact that members of the co. have 
purchased raw furs when in that pro- 
vince does not confer on it a sufflolent 
residential qualifi^tion to enable a 
bkpoy. petition to be presented against 
It in tnat provinoo , — Re Roiunson 

f-’s 


PART Ul. SECT. U 6UB-6SCT. 8.— 

0. (a). 

1050 Iv. — - 1 — It is suffioient If the 
debt is aottuuly owing, though not 
actually due or payable — Re TUnnell. 
t/n>„ mp. Wills k Andebbon, [1928] 
4 D. L. B. 1018.— CAM. 
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^ . p . LA.7BBMCIES, 189 

F| 0* 

if * — Consd. Qiles t?. Kruyer, 

C1921] 3 K. B. 23. ^ 

1110^ L — T" given tot illegal considera* 

tton— *Bong flde holder i^thout notlce.l — 
Where evidence been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
oona fides & want of notice of the illegality 
of the consideration, So there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, So a receiving 
order should be made . — Be A Debtor (No. 4 
OF 1922)^ Ex p . Petitioning Creditor, 
[1922] B. So 0. E. lie, 0. A. 

1115. Add* Annotation : — ^Mentd. McDonald v* 
Nash, [1924] A. 0. 628. 

1127. Add* Annotation : — Refd. Be Debtors, [1927] 
1 Ch. 19. 

1135. Add. Annotation : — ^Refd. Be Debtors, [1927] 
1 Ch. 19. 

1175. Add. Annotation: — Dbtd. Be A Debtor, 
Ex p. Newburys (1926), 96 L. J. Ch. 199. 

1177a. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to (he trustee 
enclosing the creditors* accoimt. So asking for 
an acknowled^ent of the claim. So after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment : — jffeld : there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy. — Be A Debtor, Ex %f. 
Newburys, Ltd, (1920), 96 L. J. Ch. 199 ; 
[1926] B. So O. B. 23. 

1178. Add. Annotation : — Refd. Ba A Debtor, 
Ex p. Petitioning Creditors, [1924] B. So 0. B. 
106. 

1179. Add, Annotation : — ^Refd. Be Debtor, [1928] 
Ch. 199. 

1179a. Attendance at meeting of com- 

mittee of Inspection.] — About the end of 
1922 debtor xnade an curangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His traai^ was not prosperous So new debts 
were incuri^. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generaly So a circular letter with a 
form of assent was sent to So received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed Sc suggested that they 
or some other new creditor miould be repre- 


^nted on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the cmnmittee on 
Mar. 26, 1924, So their director So their solr. 
attended accordingly, discussing So advising 
on certain matters. Petition!^ creditors, 
however, refused to assent to the deed So 
presented a petition in bkpcy. groimded upon 
the execution of the deed as an act of bkpcy. : 
— Held : on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy. — Be A Debtor, Ex p* 
PETmOKING Oreditobs (No. 24 OF 1924), 
(1924), 94 Jj. J. Oh. 42 ; [1924] B. So C. B. 
106, D. 0. 

1182. Add. Annotation : — ^Apld* Be A ebtor. Ex p. 
Newburys (1926), 96 L. J*JDh. 199. 

1210. Add. Annotation : — ^Refd. fee Debtor, [1928] 
Ch. 199. 

1211. Add. Citation : — 39 L. J. Bey. 46. 

1217. Add, Citation .—-29 W. B. 268. 

1253a. Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorised under seai^f the co. to present a 
bkpcy. petition. So at the commencement of 
the petition had so described himself, but 
had signed tho petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed So attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition ; — Held : 
the petition amply informed debtor who 
petitioners were. So what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, 8. 147 (1), & the appeal must be allowed 
& a receiving order made So dated as of the 
date on which it should have been made in 
the county ct . — Be Marsden, Ex p. Sellers 
(E. H.) So Sons, In?D. (1921), 91 L. J. Ch. 
318 ; 126 L. T. 408 ; [1921] B. So O. B. 188, 

D. O. 

1286a. Details of debt— Petition by 

money-lender.] — Money-lenders* Act, 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act. — 
Be Debtor (No. 99 op 1928) (1928), 97 
L. J. Ch. 260 ; 139 L. T. 234 ; 72 Sol. Jo. 
336 ; [1928] B. So C. B. 40, 0. A. 

ISIS. Add. CUaiion : — 68 L. T. 689. 

1326. Add. Annotation : — ^Refd. Be Debtors^ [1927] 
1 Ch. 19. 

1345. Add. Annotation : — Refd. Be Debtor (1928), 
46 T, L, B. 10. 

1347. Add. Annotation : — Ck>nsd. Be A Debtor, 
Ex p. Petitioning Creditor (1020), 89 L. J. 

E. B. 432. 


PART IIL SECT. 1, SUB-SECT. 2.— G. 

■n. Order for oKmona/.]— Upon a 
petition by a woman for a receiving 
order against her husband, based upon 
a failure to pay alimony : — HeJd : the 
order did not oreate a debt within 
Bkpoy. Aot, s. 44. — Re Frredman, 
[1024] 3 D. L. R. 617 : 65^ O. L. B. 
203 ; 6 O. B. R. 47.-— CAN. 

PART UI. SECT. 1, SUB-SECT. 4. 

1802.1. WUMn aix ^monthe — When 
time beeina to runr-Oeaeino to tneei 
liahttOies.]— Where A. had failed to 


pay liabilities on their due dates 
eighteen months prior to the prosenta- 
tion of the bkpoy. petition against 
him : — Held : the mere continuance of 
the failure to pay the same liabilities 
oould not be said to be an aot of 
bkpoy. occurring within six months 
before Uie presentation of the petition. 
— Brown e. Ebixt -Douglas & Co., 
[1023] 2 D. L. R. 738; 32 B. C. R. 
148 : [1983] 1 W. W. 1340.— CAN. 

PART IIL SECT. 3. SIIB-SBOT. 1.— B. 


for a receiving order against a partner* 
ship . — Rt Cluff Brothxbb, [1926] 4 
D. X. B. 721.— CAN. 

PART III. SECT. 8, SUB-SECT. 2. 

1231 i. On partners .] — All 

members of the Ann must be served 
with a petition for a receiving order 
against a partnership.— Rr Cluff 
Brotbrrs, [1926] 4 D. L. R. 721 . — 
CAN. 


u I, — ^.H-All members 

of the firm must be named in a petition 

196 


1275 U. — — By whom — SoliHtor.lr^ 
Re X. (1920), 69 D. L. R. 617 ; 1 
C. B. R. 469.— CAN. 



Part IV. — Receiving Order. 


1453. Add. Annotation : — Refd.. Ee A Debtor, 
[1927] 2 Ch. 367. 

1454. Add. Annotation : — Consd. Rc A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 

K. B. 482. 

1462. Add. Annotation : — Expld. & Dlstd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations : — Consd. Re Porder, 
Forder i?. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citations : — For “64 L. Jo. 444 ; 148 

L. T. Jo. 178 “ read “ 89 L. J. K. B. 40,“ 
1483a. Debtor claiming indemnity — As surety for 

contingent liability of petitioning creditor.] — 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 


he had become surety for the co. for their 
bank overdraft with a limit of £6,000, & that 
he w^ entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors* meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy . : — Held : 
on the facte, petitioning creditors’ obligation 
to indeinnify debtor as surety in respect of 
his contingent liability for a debt duo from 
petitioning creditors to a bank did not con- 
stitute “ sufficient cause “ for the dismissal 
of the petition. — Re A Debtor (No. 13 op 
1922), Ex p. The Debtor, [1923] B. & 0. E. 
54, 0. A. 

1488. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1489. Add. Annotations : — Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 


PART 111. SECT. 3, SUB-SECT. 12. 

1379 iii. — ^ — ,J — Rc LlTri.E, 

[1925] 1 D. L. E. 395 ; 56 O. L. E, 
196 ; 5 0. B. E. 244 ; tevsg., [1924] 2 
D. L. E. 1172.-~CAN. 


PART III. SECT. 8, SUB-SECT. 13.— B. 

1408 ii. .1 — Whore a judge 

before whom a bkpcy, petition was 
being tried bad no knowledge of the 
law of another province, & a Question 
arose conooming that law & he sent 
the case over to be tried in a com- 
petent ct. in that province r — Held : 
this was u reasonable course to piirsue. 
— Re Fairweathers, Ex p. Montreal 
(City) (1921), 2 C. B. E. 342.— CAN. 

PART IV. SECT. 1. 

1459 ii. Autltoriscd asaionment 

made before coTidUions of composition 
deed futffXUd.} — Re Lipson, [19231 3 
D. L. R. 1171 ; (1922). 62 0. L. E. 352 ; 
2 0. B. R. 488.--CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
e. Bead now ** 1461 i." 

1461 ii. Authorised asstgnment — Be- 


tween service <St hearing of haiikmptcy 
petition,] — Bkpcy. Act, s. 4 (6). does 
not apply where debtor, with the 
palpable intention of choosing his own 
trustee, makes an assignment after 
he has been served with a petition in 
bkpoy. & before the return of the notice 
of hearing . — He Croteau & Clark Co., 
Ltd., 11920] 48 C. L. R. 859 ; 56 
D. L. R. 413 ; 1 C. B. E. 364.— CAN. 

1461 iii. After hut on same day 

as presentation of petition db appoint- 
ment of, interim receiver,]— Although 
after the presentation of a petition In 
bkpcy. Sc appointment of an interim 
receiver debtor on the same day 
makes an assignment for the general 
benoht of his creditors to an authorised 
trustee other than the one asked for 
in tho petition, the ct. will hoar the 
petition on its return & may grant tho 
same & appoint as trustee the person 
named therein . — Re Prooressivk 
Farmers Co., Ltd,, [1921 J 3 W. W. E, 
265 ; 1 O, B. R. 661.— CAN. 

1461 Iv. .] — ^Motion by a credi- 

tor for a receiving order, after debtor 
had made an authoriBed assignment, 
dlsmlBsed as unnecessary, but with- 

196 


out prejudice to its being renewed 
If any necessity should arise. — Re 
Waterhuuse (Thomas) Sc Co. (1921). 
64 D. L. R. 618 ; 60 O. L. R. 476.— 

CAN. 

1464 i. No other creditor — Other 
facilUies for reatising debt,] — It is a 
suiflclcnt cause for refusing a receiving 
order that tee judgment creditor has 
OQually good facilltieB for realising 
under the Judgment itself , & that 
there is no other creditor. — Re ^one, 
[1925] 4 D. L. R. 618.— CAN. 

sp. Debtor in position to pay .] — 
If debtor is In a position to pay 
petitioning oreditor, no receiving order 
ought to be made against him without 
giving him some opportimity of paying 
or securing the debt. — Re Maguire, 
[19231 1 D. L. R. 1186 ; 61 0. L. R. 63 ; 
3 C. B. R. 880.— CAN. 

11. — — The ot. refused an order 
sequestrating a debtor’s estate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors. — Findlay i;, Bbktar (1921), 
42 N. L. R. 19.— B. AF. 



1490. Add. Annotation Consd. Ee Debtor, [19281 
Oh. 199. 

1491. Add. Annotation :—netd. Be Debtor, [19281 
Oh. 199. 

1491 a. •] — Debtor furnished a friend 

with a cheque for £600 as a deposit in con- 
nection with the underwriting of shares by 
a CO. in which the friend was interested. 
The cheque was dishonoiired & judgment 
obtained against debtor for £500 & £14 Os. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
m respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr, & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & smns of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
’ deducting from the original debt & interest 
& costs as between sob. & client the pay- 
ments of £50 & £144. A receiving order 
having been made : — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the i)roceeding8 against the 
underwriters & in obtaining payment by 
debtor of their soh*. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged. — Re Debtor (No. 883 of 1927), 
[1928] Oh. 199 ; 97 L. J. Ch. 120 ; 138 L. T. 
440 ; 72 Sol. Jo. 85 ; [1928] B. & C. R. 1, 
C. A. 

1492. Add. Annotation : — ^Refd. Be Debtor, [1928] 
Ch. 199. 

1498. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1494. Add. Annotation : — Apld« Re A Debtor, 
Ex p. Newburys (1926), 96 D. J. Ch. 199. 

1495. Add. Annotation : — Refd. Re Debtor, [1 928] 
Ch. 199. 

1496. Add. Annotation : — Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & 0. R. 221. 

1498. Add. Annotation : — Generally, Mentd. Be 
Leo, Ex p. (Irunwaldt, [1920] 2 K. B. 200. 
After this case add Compare No. 797a, 
ante.'* 

1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (c. 53).]^J7e A 

Debtor, No. 1016a, ante. 

1500. Add. Annotations : — Distd. Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Oh. 120. Refd. 
Hawkins & Simderland v. Duch6 (1921), 90 
L. J. K. B. 913 ; Be A. & M., [1926] Ch. 274. 
Mentd. Be A Debtor, [19221 2 K. B. 109. 

1500a. Order against firm ** other than ** partner 
not served with bankruptcy notice.] — Be 
Debtors (No. 807 of 1922), Ex p. Debtor, 
No. 887a, ante. 


Vol. IV.— Bankraptey. Oases 1490— 1552a. 

1508. Add. Annotations: — Apld. Be A Debtor, 
[1922] 2 K. B. 109. Consd* Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1920] Ch. 274. Mentd. 
Hawkins & Sunderland v. Duchd (1921), 90 
L. J. K. B. 913. 

1513. Add. Annotation: — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1515a. Application opposed by ofiioial 

receiver.]-— Where debtor applies to the 
registrar in bkpey. to rescind a receiving 
order made against him, on the ground that 
aU his debts ^ve, since the making of the 
order, been paid in full, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debW has 
undergone a public examination, e registrar 
is not bo\md by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto. — Ee A 
Debtor (No. 446 op 1918), [1920] 1 K. B. 
461 ; 89 L. J. K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920 ].B. & 0. R. 31 ; std) nom. Re A Debtor, 
Exp. The Debtor v. Petitioning Creditors 
& Official Receiver, 122 L. T. 854, C. A. 

1519a. All debts paid in full.] — Be A 

Debtor (No. 446 op 1918), No. 1615a, ante. 

1520. Add. Citations 1 K. B. 461; 89 
L. J. K. B. 113 ; 122 L. T. 354 ; [1920] 

B. & 0. R. 31. 

1541a. Failure to disclose security.] — 

Re A Debtor (No. 1507 op 1921), No. 1367a, 
ante. 

1545a. Sequestration In Scotland.] — Re A 

Debtor (No. 199 op 1922), No. 389a, ante. 

1548a. Power to make charging order 

on balance of funds In court.] — ^A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpey. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1 ) 
the registrar had jurisdiction to make the 
order ; (2) the registrar’s jurisdiction was 

derived through the jurisdiction of the judge 
of the High Ct. to whom tor the time being 
bkpey. matters were assigned exercising his 
bkpey. jurisdiction. — Re Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sub nom. Re Debtor, Ex p. Debtor (No. 
718 op 1920), 125 L. T. 727 ; [1921] B. & 

C. R. 124, 0. A. 

1552a. Receiving order discharged subject to 

condition — Condition not fulfilled — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable v^ue. 
His mother was seventy-five. The petition 
was 'filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amoimt with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Novv 21, 1923, from which debtor 
appealed ; & upon debtor undertaking 

during the interval necessaory to raise the 
loan, to insure his life immediately, i.e* from 
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If 3928, to Jan. 1. 1924, in order that, 
In tlM event of his death during that penod, 
the unsecured creditors might be safeguarded, 
the Ot. of Appeal allowed the appm, dis- 
charged the re^vii^ order dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through A petitioning creditors* debt not 
paid on or before Jan. 1, 1924. Up to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking A petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life, 


dc a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditora’ 
costs. Subsequently debtor havihg ag^ 
broken his undertaking by not completing 


the insurance on his life, the Oh df Appeal 
rescinded their order, with the result thal 
the receiving order stood w origi^y 
made by the registrar. — Jw A p. 

Tbs Debtor (No. 1088 OE 1923), [1924] 

B. & 0. B. 1, 0. A. 


1654. Add. Annotationa: — ^MTentd# Maatschappij 
voor Fondsenbezit v. Shell Transport & 
Trading Oo., [1923] 2 K. B. 166 ; Ki^ht v. 
Ponronby, [1925] 1 K. B. 646. 


1669. Add. Annotation Consd. Be Forder, Forder 
V. Forder, [1927] 2 Oh. 291. 

1570. Add. Annotation Apld. Be A Bankruptcy 
Notice, [1924] 2 Oh. 70. 

1579a. Effect of—Dn transactions pending 

appeal from receiving order.] — Be WigzMiL, 
Ex p. BAbt, No. 1898a, poet. 


Part V. — Adjudication Order. 


1603. Add. Annoiaiione : — ^Refd. Be Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814 ; Be Wait, [1927} 1 Ch. 
606. Mentd. Be Wigzell, Ex p. Hart, [19211 
2 K. B. 835 ; Be London County Commercial 
Beinsurance Office, [1922] 2 Ch. 67 ; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Ch. 87 ; Be 
Harrington Motor Co., Ex p. Chaplin, [1928] 
Ch. 105. 

1619. Add. CUaiion : — 11 Cox, C. C. 860. 

1620. Add. Annotation: — Reid. Hawkins & Sim- 
derlond v. Duch4 (1921), 90 L. J. K. B. 913. 

1624. Add. Annotation : — Consd. Hawkins & Sun- 
derland V. Duch6 (1921), 90 L, J. K. B. 913. 

1625. Add. Annotation: — Retd. Hawkins & Sun- 
derland V. Duch6 (1921), 90 L. J. K. B. 913. 

1627. Add. Annotation : — Mentd. Be Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation : — Consd. Be Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

1637. Add* Annotation : — Dbtd. Be Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 

1638. After this case add On duty to maintain 
wife.] — See Husband & Wife, No, 695a.” 

1642. Add. Citation : — 89 L. J. Bey. 46. 

1646. Add. Annotation : — ^Mentd. B. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

1647. Add. Annotation : — Refd. Holden v. South- 
wark Corpn,, [1921] 1 Ch. 550. 

1656. Add. Annotation : — Consd. Be Boulton, Ex p. 
Moncrieff v. Official Beceiver (1926), 136 
L. T. 461. 


1657a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited co, to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm & the individual partners ; 
— Held: (1) bkpts. had by the guarantee 
contracted a ** debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ** within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpey. was 
“ caused by misfortime without any mis- 
conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute “ mis- 
fortune without any misconduct ” within 
sect. 26 (4), discussed. — Be Boulton 
Brothers & Co,, [1927] 1 Ch. 79 ; nom. 
Be Boulton Brothers & Co., Ex p. Mon- 
CBiBFP V. Official Beceiver, 90 L. J, Ch. 
90 ; [1927] B. & 0. B. 1, 0. A. 

1667. Add. Annotation : — Reid. Be Debtors, [1927] 
' 1 Ch. 19. 

1670. Citation : — For “ 26 L. J. Bey. 29 *• read 
“ 80 L. J. Bey. 29.** 


part IV. sect. 6. 


1B64 I. In general — Debtor consenting 
to order.] — WJiero a petition for a 
reoeiving order has been filed & served, 
debtor ^ould not make an anthorlsed 


assignment, but should notify petition- 
ing creditor, or his solr., that he, the 
debtor, consents to a reoeiving order. — 
Re Lalonde, [19241 1 D. L. R. 1018 ; 
ee O. L. R. 279 ; 4 C. B. R. 416.— CAN. 


•t. On person holding himself ot 
as member of partnership, A w 
oeiving order made against a paitnei 
ship will include a person who ha 
lield himself out as a member thereo; 
— Re Main Cloak Co., [1926 j ■ 
D. L. E. 290.— CAN. 


PART IV. SECT. 7. 

1675 li. — To enable ddftor to pay.] 


— ^A reoeiving order directed not to issue 
for c«even days not then to issue 
if petitioner's daim. Including the 
costs of the petition, satisfied . — Re 
Maouirb, (1923} 1 D. L. R. 1186: 61 
O L. R. 63; 3 O. B. R. 880.— CAN, 


PART V. SECT. t. 

dl. Want of assets ,] — 

Where there are no assets the making 
of an order for adjudication is in the 
discretion of the ot . — Re Babakat, 
[1920] N. Z. L. R. 134.— N.2. 


1598 Hi. .1 — Sequestration 

of the estates of a debtor was pro- 
nounced In the sheriff ot. of L. in 1900. 
The trustee was subsequently dis- 
charged, but bkpt. never obtained his 
disohitfge. He, now6ver» continued to 




carry on business Sc Inonrred new debts. 
In 1922 one of the new creditors pre- 
sented a petition in the same ot. for 
sequestration ot debtor’s estates : — 
Held: In the oiroumstanceB Bkpey* 
(Scotland) Act, 1918 (o. 20), a. 16, did 
not make inoompetent a new awara of 
sequestration. — Ck>OK v. M’Douoali^ 
[1923] 8. a 86.— SCOT. 


PART V. SECT. 2* SUB-SECT. 1. 

sv. On ehaUel mortgage bg debtor ,] — 
The validity ot a chattel mtge. given 
by debtor who is subsequently ad- 
judicated bkpt must be determined 
as at the time of such adjudication. — 
Re Saunpebs Albbbta Oollibbibs. 
LTp^tl926] 8 D. L. R. 323: [1025] 2 
W. W. B. 128 i » 0. B. R. Tir.— CAN. 



VoL IV*— Baakniptoy* Oaaes 1679— 1808a* 


1679* Add* Amotaticn McDonald v. 

Naah, n824J A, O. 625. 

1731. Add* AnnotatUm Held. Ee Debtors, [1927] 

1 Ob. I9r 

1785. Add* AnnoUxtim : — ^Ref d. McDonald v* Nash, 
[1924] A. 0. 625. 

1766. Add. Annotatwn : — ^Retd. Be Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1771. Add. AnnoiaUon Retd. Ee Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

1775a. Sur^UB assets alter payment ot com- 

positioii.] — 'Dkpt. made a composition with 
hie creditors, which was approved, A the 
cash required to satisfy the composition 
having been deposited with the official 


receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, i e. the 
surplus after satisfying the comi^sition, 
would, by necessary Implication, revest in 
debtor. — Flower v. Lyme Beois Corpn., 
[19211 1 K. B. 488 ; 90 L. J. K. B. 366 ; 124 
L. T. 403 ; 37 T. L. B. 145 ; 66 Sol. Jo. 133 ; 
[1920] B. & C. B. 138, C. A. 

1781. Add. Annotation : — Retd. Re Forder, Forder 
V. Forder, [1027] 2 Ch. 291. 


Part VI. Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant ot administration — Estate ot un- 
discharged bankrupt — Whether estate ot 
trustee divested — After-acquired property.] — 
An order under 1914 Act, s« 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order ; but bkpt.’s estate. 


including any after-acquired property, re- 
mains vested La his trustee in bkpcy. ^ 
Sarjeant, [1923] 2 Ch. 302 ; 129 L. T. 825 ; 
8vb nom* Re Sarjbant, Ex p. Official 
Beceiver, 92 L. J. Ch. 626; [1923] B. & 
C. B. 63. 

1826. Add, Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1853. Add. Annoiaiiona : — Refd. Everett v, 
Griffiths, [1920] 3 K. B. 163. Mentd.Morov. 
Weaver, [1928] 2 K. B. 620. 


Part VII. — The Trustee and Committee of Inspection. 

■ 


1880. Add. Annotations Consd. Re Wigzell, Ex 
p. Hart, [1921] 2 K. B. 836; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Salaman, The Trustee v. 
ICeith, Prowse (1926), 133 L. T. 814. Refd. 
Be London County Commercial Beinsurance 
Office, [1922 ] 2 Ch. 67; Re Wait, [1927) 1 
Ch. 606. Mentd. Re Harrington Motor Co., 
Ex p. Chaplin, [1929] Ch. 106. 

1890. Add. Annotations : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Be 
Wilson, Ex p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 614. 

Be Wigzell, Ex p. Ha^, [1921] 2 K. B. 835 ; 
Be London Coimty Commercial Beinsurance 
Office, [1922] 2 Oh. 67. 

1892. Add. Annotation: — ^Mentd. Upton v* Bell, 
[1924] 1 K. B. 701. 

1898* Add. Citations : — 122 L. T. 36 ; [1918—19] 
B. & 0. B. 249. 

Add* Annotations .•—Consd. Be Wigzdl, Ex p* 
Hart, [1921] 2 K. B. 835; Scranton’s 


Trustee v. Pearse, [1922] 2 Ch. 87. Distd. 
Be Wilson, Ex p. Salaman, The 'Trustee v, 
Keith, Prowse (1926), 133 L. T. 814. Mentd. 
Be Harrington Motor Co., Ex p. Chaplin, 
[1928J Ch. 106. 

1893a* Duty not to take advantage ot mistake 
ot tact.] A receiving order was made 
against a debtor, who thereupon applied for 
A obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed A an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had ^ 
account at a bank. After the making of the 
receiving order A pending the hearing of the 
appeal bkpt. paid into the bank £166 which 
he had collected from his debtors, A drew 
out of his account £199. The bank acted in 
good faith A received A paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 


PART V. SECT. S, SUB-SECT. 8. 

• 'p. 188) L In filing 

w. .wWOf prcifttdioed.l— “ReHABTiK, [1986] 
N. Z. b. B i28.— N.Z. . 

PART VL SECT. 8. 

•w. When osnrt wiU . 

Petitioner must convinoe toe ct. tnw 
an interim reoelvor le neoeMaty to 


protect the oredltors* Interesta.— lie 
Canadian CJoal Supply. Sx p, 
Staplbs Bbll INO., (19241 2 D. L. R. 
881 ; 4 C. B. R. 577.— CAN. 

0 J. .J — Its Canadian Coal 

Supply^ Kx v. Stapucs Bkll Ino., 
[19241 i D. L. E. 831 ; 4 0. B. R. 577. 
—CAN. 

ME. Order of oppcdntmeiU co^in^ 
undertaking ' 08 to aamageB hy petmaning 
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creditor — Undertaking not discharg^ on 
termination of ap7>oint7nent.}--HeiA.OK^ 
SON, L1»261 I D. L. R. 1189; 68 

O. L. R. 482.— CAN. 

PART VII. SECT. 1. 

fa. Representative of 
enforce 

OoLDflVBTN, [19231 8 B. L. R* 101 » 4 
C. B. R. 84c— CAN. 
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made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee : — Held: (1) 
' the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 U), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bank were not entitled to credit thenas^ves 
with the paynients out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46 ; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re WiGZELL, Ex p. Hart, [1921] 2 K, B. 
836 ; stih nom. Re Wigzeu., Ex p. Trustee, 
90 L. J. K. B. 897 ; 11021] B. & C. B. 42 ; 
atib nom. Re Wigzeix, Ex p. Trustee v. 
Barclays Bank, Ltd., 125 L. T. 361 ; sub 
nom. Re Wigzeix, Hart v. Bafudij^ys Bank, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, C. A. 

Annotations; — As to (2) Distd. Ee Wileon, Ex p. Salaman, 
The TruKtee v. Keith, l^rovvHe (1925), 133 L. T. 814. As 
to (3) Consd. Scranton’s Trustee v. Pearae, [1922] 2 Ch. 87. 
Retd. Ho London County Commercial Helnsuranco OlBoe, 
■' )22J 2 Ch. 67. 

1894a. Duty to recover statutory debt.]- 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
A these cheques were cleared tlirough various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
Ids trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft, took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in He Condon^ 
Ex p. James^ No. 60, ante : — Held : the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, & the decision 
of the House of Lords in Suiiere v. Briggs {see 
Gaming & Wagering, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in Re Condon^ Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it Was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — S cranton’s Trustee v, Pbabse, 
[1922] 2 Ch. 87; 91 L. J. Ch. 679; 127 
L. T. 698 ; 38 T. L. R. 629 ; 06 Sol. Jo. 603 ; 
[1922] B. & C. R. 52, C. A. 

Annotation : — Reid. Re Wilson, Ex p. Salaman, The Trustee 
▼. Keith, Prowse (1925), 133 L. T. 814. 

1894b. Duty to act equitably — ^Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 26, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at the date of the presentation of 


the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on J uly 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
&> A., the assistant official receiver, who under 
Bkpcy. Rules, 1916, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any intei*ference by the 
official receiver, on W^ undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
conlJest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to bo applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so boimd & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable Sc unjust 
to make reaps, pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory. — Re Wilson, Ex p. 
Salaman, [1926] Ch. 21; 95 L. J. Ch. 68; 
133 L. T. 814 ; 70 Sol. Jo. 65 ; [1925] B. & 
C. R. 96. 

1895. Add. Annotations : — Consd. Re Wigzell, Exp. 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
V. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814. 

• 

1896. Add. Annotations : — Consd. Re Stokes, Ex p. 
Meilish, [1919] 2 K. B. 250 i Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735. 

1901. Add, Annotation : — ^Mentd. Ohristoforides 
V. Terry, [1924] A. 0. 666. 
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VoL IV.— Bankmptoy. Cases 2007—2101. 


2007. Add, Annotation : — ^Mentd. Toronto Ry. 

V Toronto Olty, [1920] A. 0. 446. 

2028a. — Where a trustee in 'bkpcy* 

with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr. *8 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of “ where the client 
& others are interested In a common fund,** 
i*e, bkpt.*s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
reouest, nor the whole amount of the fees 
paid to counsel on the written authority of 


the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing ma^r should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee . — Re I^vey, Ex p, CojiEN & Cohen, 
[1921] I K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 672 ; [1920] B. & C. R. 171. 

2064. Add. Annotation : — Mentd. Ohristoforides v, 
Terry, [1924] A, 0. 666. 

2071. Add, Annotation .‘— Mentd. Ohristoforides v, 
Terry, [1924] A. 0. 666, 

2101. Add, Annotation : — Mentd. Ohristoforides v. 
Terry, [1924] A. 0. 660. 


PART VII. SECT. 2, SUB-SECT. 2. 


1911 II. .] — Re London 

Bridge Works, Ltd. (Ont.), [1926] 4 
D. L. R. . 1121.— CAN. 


k i. Not secured creditor who has 

not valued' security,] — He London 
Bridge Works, Ltd. (Ont.), [1926] 
4 D. L. R. 1121.— CAN. 


1943 i. Who may appeal against 
decision on election — Custodian not 
being creditor .] — The custodian ap- 
pointed by the official receiver aRer an 
authoiisea assifrntnent under Bkpey. 
Act, it he Is not a creditor of the 
aBsigmor, is not entitled to appeal from 
the decision of the official receiver as 
chairman of the first meeting of 
creditors who, after pasHlnfr on tho 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a cerrain person elected as 
trustee, — Re MoCoubrey, (19241 2 
D. L. R. 1121: (19241 2 W.W.R. 348 ; 
4 O. B. R. 642.— CAN. 


PART VII. SECT. 2, SUB-SECT. 6. 

1959 ii. Conflict of interest dt 

duty .] — Where a trust co was an 
authorised trustee in tho bkpey. of a 
limited oo., & certain directors & 
shareholders of tho latter, having large 
claims against debtors* estate, were 
also shareholders of the trust co., ono 
being also a director, it was considered 
imdesirable that tho trust co. should 
continue to act, & another trustee was 
appointed . — Re Shaw (Walter W.) 
Co., Ltd., [19221 3 W. W. R. 119; 
68 D. L. R. 616.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— A. 

i i. Rome creditors not notified.] 

f tho trustee discovers that he has 
failed to send to some of the creditors a 
notice intended to bo sent to all, he 
should notify tboso who have been 
overlooked to file their proofs & should 
advise them of what has taken place ; 
it Is not necessary to call a noW meet- 
ing , — Re Canadian Cereal & Flour 
Mills Co. (1922), 67 D L. R. 234 : 51 
O. L. R. 310 ; 2 C. B. .R. 158.— CAN. 

2001 i. To realise to best advantage — 
Acceptance of tenders .] — The trustee 
must be governed by the advice of the 
InspoctorB & by ordinary business 
judgment in delaying the acceptance 
of any tender for tho purrhase of 
debtor’s assets . — lU Canadian Cereal 
& Flour Mills Co. (1922), 67 D. L. R 
234 ; 51 O. L. R. 316 ; 2 C. B. R. 158. 
—CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

B. (b). 

2008 11 a. Accountant — Charge 

for clerk* s time .] — Where an account- 
ant’s work is indispensable a tnistee 
under Bkpey. Act may be allowed to 
charge against the estate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
tho work of its employees must be 
disallowed as disbursements*. — Rc 
Bryant, Tsard &Co., (1925] 4 D. L. R. 
157 ; 57 O. L. R. 471 ; 5 C. B. R. 799. 
—CAN. 


which he recoivpd a result of sucli 
sale, — CAMEROjI^i tJ. ivxOSELEY, [19231 
3 D. L. R. 267.i^AN. 

PART VII. SECT. 5, SUB-SECT. 1.— H 

sk. Trustee giving secret information 
to purchaser of part of estatc—Right to 
set aside sale.] — Re Davies Footwear 
Co., Underhills, Ltd. r. Barber 
(1923), 63 O. L. R. 467 ; 4 C. B. R. 
131.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

2125 iv a. “ Cash receipts.**] 

— Tho trustee Is to be confined to five 
per cent, of the cash receipts in ell 
circumstances, unless the inspectors in 
writing increase the amount & the ct. 
approves . — Re Bryant Iaard & Co., 
(1925) 4 D. L. R. 157 ; 67 O. L. R. 
471 ; 5 C. B. R. 799 ; varying [1925] 1 
D. L. R. 847 ; 5 C. B. R. 393.— CAN. 

2125 iv b. Meaning. ] 

—Re Johnston, [1925] 4 D. L. R. 226. 
—CAN. 

si. Right to priority — Over Crown 
debts .] — The trustee is entitled to be 
paid his fees & expenses In priority 
to the Crown . — He Canadian Carpet 
& Comforter Manufacturing Co., 
p. A.-G. FOR Canada, [1924] 4 
D. L. R. 1307 ; 5 C. B. R. 54.-^AN. 

snti. Over claims for taxes .] — A 

trustee in bkpey. is oulitled to retain 
his fees & expenses out of the estate in 
priority to the Crown’s claim for sales 
taxes . — Re 1’oronto Metal & Waste 
Co. (1921), 67 D. L. R. Ill ; 51 O.L.R. 
287 ; 2 C. B. R. 138.— CAN. 


PART VII. SECT. 4, SUB-SECT. 2. 

sb. To employ bankrupt at re- 
muneration — Approbation of cowr^.)— 
Held : tho employment of bkpt. & the 
terms of his ompioyment, inoluding his 
romimeration, must have tho appro- 
bation of the ct. ; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 276 . — Re 
Mackay, MoGuinness V. Hollings- 
HKAD (1921), 65 I. L. T. 89.— IR. 

10 . To accept tenders .] — When the 
trustee is accepting tenders, ho must 
have tho wiitten authority of the 
inspeotora to do so , — Re Brown Taxi 
Co. & Detroit Radiator Co, (1922), 
66 D. L. R. 136,— CAN. 

td. To dispose of property.] — 
When the trustee is selling stock or 
transferring property ho must have 
tho written authority of the inspectors 
to do so . — Rc Brown Taxi Co. & 
Detroit Radiator Co. (1922), 65 
D. L. R. 136.— CAN. 

1983 1. Payment — Power to make — To 
complete contract ,] — Debtor agreed to 
purchase goods on condition that- 
should he mil to oomplete payment he 
should lose all the money paid. When 
all the payments bad been made save 
the last one debtor became bkpt. : — 
Held : the trustee might pay the last 
instalment & retain the goods . — Re 
Lemibux & Copping Motor Distri- 
BUTORIBS (1922). 69 D. L. R. 105 ; 1 
O. B, R. 464.— CAN. 


sf. Costs incurred before appoint- 
ment of xnspecdora.] — Soirs.* costs for 
services rendered prior to tho appoint- 
ment of inspeotom are not taxable 
against the estate . — Re Stoneberg 
(1922), 69 D. L. R. 728 ; [19221 2 
W. W. R. 1328.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

B. (0). 

g I. .1 — Tho taxation of a trustee 

In bkpey. *8 Dili of fees & disbursements 
will be reopened when It appears 
rimd facie that improper items have 
een Included. Proof that the taxing 
master did not understand how far tho 
inspectors had approved the accounts 
will establish suen a primd fade case. — 
Rc J. Stanley Wedlock, Ltd., 
[1925] 2 D. L. R. 666 ; 6 C. B. R. 662.— 
CAN. 

2081 I. Basis of taxation of solicitor's 
charges — Amount of costs limited.] — Re 
Mesaerveys, Ltd,, [1924] 1 D. L, B. 
1037 : 4 0. B. R. 493.— €AN. 

PART VII, SECT. 5, SUB-SECT. 1.— 

0. (a). 

2085 1. Order for payment — When 
anted — Proceeds of sale handed over 
debtor.]— Where debtor parts with 
property to a trustee who, fn fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to tho creditors the money 
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sn. .1 — The claim of the 

trustee in bkpoy. for his expenses is 
payable in priority to the taxvs owing 
by debtor to a municipality. — Re 
Adams Shoe Co., Ex p. Town of 
Penetanguishkne, [1923] 4 D. L. R. 
927.— CAN. 

sp. .] — The trustee In 

bkpey. ’s claim for liis fees & expenses 
always precedes tho Crown’s claim 
for taxes under War Revenue Tax Act. 
— Re Davis, [1924 J 3 D. L. R. 556 ; 4 
C. B. R. 698.— CAN. 

St. Over claims by landlord .] — 

If the landlord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord’s 
claim. — Re Davis, [1924] 3 D. L. R. 
566 ; 4 C. B. R. 698.— CAN. 

I’rlority of debts generally, see cases 
in Part XII., post. 

q i. Power of court to enforce pay- 
ment.}— The ot. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs. — Men’s 
Attire Registered v. Hart (1922), 
68 D L R- 193 ; 2 O. B, R. 534.— 
CAN. 

PART VII. SECT. 5, SUB-SECT. 2.— 

B. (b). 

■w. Duty to obtain indemnity — 
Value of enate uncertain.] — Where tb^e 
is any doubt as to the value of the 
estate an authorised trustee should. 




Oises 2168—2481. Enolish Ain> Empirb Digest StippLEMENT. 

2168* Add, Annotatim: — Mentd. Johnson v. 2176. Add, J.nnoto<^ fencer v* Ash* 

Stephens & Carter & Golding, [1923] 2 K. B. worth, Partington, [1925] 1 B, 589« ' 
867* 


Part VIII. — Proof of Debts. 


2844* Add, AnnoicUion : — Consd. Re Moss, Exp, 
Everitt (1923), 93 L. J. Oh. 98. 

2353. CiUxiiom : — ^Delete ** 1 L. J. Bey. 44.” 

2383. Add, Annoiation : — Mentd. Steinberg v, 
Scala (Leeds), [1923J 2 Ch. 462. 

2385. Add, Citations : — affg, S. C. stib nom, 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
0. A. 5 revag, (1886), 17 Q. B. D. 770. 

Add, Annotations : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Anstruther- 
Gough-Oalthorpe v. McOscar, [1924] 1 K. B. 
716. 

2411. Add, Annotation : — Mentd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

2415. Add, Citation : — 1 Ves. & B. 112. 

2429. Add, Citation 16 L. J. Bey. 9. 


2455. Add, Annotation: — ^Mentd. Richmond v, 
Savill, [1926] 2 K. B. 630. 

2459. Add, Annoiation : — Mentd. Be Farrow’s 
Bank, [1921] 2 Oh. 164. 

2463. Add, Citations : — affg, S. 0. st«& nom, 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
0. A. ; revsg, (1886), 17 Q. B. D. 770. 

Add, Annotationa : — Retd. Baker v, Lloyd’s 
Bank, [1920] 2 E. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 81 ; Anstruther- 
Gough-Oalthorpe v, McOscar, [1924] 1 K, B. 
716. 

2467. Add, Annotations : — Refd. Re Lister, Ex p, 
Bradford OverseOTS & Bradford Corpn., [1926] 
Ch. 149. Mentd. Victoria City v, Vancouver 
Island (Bp.), [1921] 2 A. C. 884; Wise v. 
Lansdell, [1921] 1 Ch. 420 
2491. Add, Annotation : — ^Mentd. Re Debtor (1928), 
72 Sol. Jo. 860. 


before proceeding with lt« admini8> 
tration. obtain an indomnity from the 
creditors. — He Gump (1921), 69 D. L. R. 

C/S/ ^ 


PART VII. SECT. 6, SUB-SECT. 1.— B. 

2159 i. Receiver handino over assets 
to trustee — Whether lien for bargee — 
Whether locus standi to impeach 
manaoement of truMee,] — Beld : (1) the 
interim i*eoeivei**e fees Sn expenses were 
a first, charge upon the assets. & should 
be paid in priority to other fees & 
expenses, in the administration thereof ; 
(2) no -one except the creditors can 
attack the tiTistee upon the ground 
that be has misman^d the estate. — 
Re Gump (1921). 69 D. L. R. 202 : 61 
O. L, R. 118 ; 2 C. B. R, 66.-~CAN. 


2169 il. 


-.1 — Before the 


making of the receiving order dehtci 
00 . made an assignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpoy, petitJou had been 
fllea before the assignment : — Held : 
T. having acted innocently, ought to 
receive remuneration tot his Rervices. 
which must be treated as on expenditure 
of the trustee, ranking ahead of Lhe claim 
of the Crown. — Re Toronto Mktax & 
Waste Oo. (1921), 67 D. L. R. Ill ; 
51 O. L. R. 287 ; 2 C. B. R. 138.— 
CAN. 


PART VII. SECT. 0, SUB-SECT. 1.- 

C. (a). 

sz. For good cause,} — If a trustee 
in bkpoy. acts throughout with the 
consent of the oredJiorB, & If hie 
appointment as trustee is eonflrmed 
at a general meeting of creditors, there 
can be no grounds for dismissing him 
office. — L anolois r. Lemire. 
^ aABDNBB (1922), 65 D. L. R. 128.— 
CAN. 


PART VII. SECT. 9, SUB-SECT. 8. 

2885 I. Revocation of order of release- 
To enable trudee to administer afU 
acquired propertv--^B8UUe adminidert 
m ignoramx of existence of property,}- 
^Watson (1927), 6l O. L. R. ITS.- 
CAN. 


PART VII. SECT. 10. 

•a. Power----To override creditors* 
instructions to trustee,] — Where at a 
creditors* first meeting they instruct 
the trustee to giro priority to certain 


claims : — Semhle : it Is not competent 
for the Inspectors to override such 
instructions. — Re Olympia Cafe Co., 
Ltd., Ex p, Bedam. 11927) 1 D. L. R. 
907 ; 11927) 1 W. W. R. 131.— CAN. 


sb. Exercise of powers — Must act 
wrsonallv,}^Re Brown Taxi Co. & 
DETRorT Radiator Co. (1922), 66 
D. L. R. 136.~~CAN. 

2298 i, To consent to appointment 

of solicitor — No paHieuXar form necessary 
— Must be epedfic.] — Re Bryant, 
I8ARD & Co. (Ont.), fl926) 4 D. L. R. 
440 ; 7 O, B. R. 694 ; varying, (1925) 
1 D. L. R. 34 ; 7 C. B. R. 93.-^AN. 


PART VIII. SECT. 4, SUB-SECT. 1. 

2886 il, Bankruptcy Act, a. 44.) 

— The above sect, does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an obligation to a thl^ 

E erson. — Re Excelsior Electrio 
>A iRY Machinery, Ltd., [1923) 3 
D. L, R. 1176; (1922), 62 0. L. R. 
226 ; 2 C. B. R. 899.— CAN. 

so. Debt due from association pro- 
hibited from dealing on credit system.] 
— Held : not provable. — Re Kelvtno- 
TON Grain Growers* Co-operative 
Assoon., [1924J 1 D. L. K. 249.— 
CAN. 


PART VIII. SECT. 4. SUB-SECT. 3. 

2427 i. Bankruptcy of purchaser^ 
Part delivery before bankruptcy— -Can- 
cellation of contract.}— The Insolvent 
00 . agreed to buy sugar, to bo dellveied 
in fixed monthly instalments. After 
certain deliveries bad been made the 
sugar CO. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The Insolvent 
00 . made no demand for deliveries 8c 
the sugar oo. made no tender : — Held : 
the sugar oo. could not be permitted to 
lie by until the whole period of the 
contract was up-4t then claim damages 
for the failure to call for delivery during 
each of the preceding months. — Re 
Rockland Cocoa & Chocolate Co. 
(1921), 64 D. L. R. 644 ; 61 O. L. B, 
18 : 2 0. B. R. 48.— CAN. 


2488 i* Resale by vendor — Proof 

for loss on rMU,] — Held : the vendors 
could prove tor such damages as they 
would have been entitled to recover 
against the insolvent for the breach of 


the contract. — Re Hachborn (1922), 
67 D. L. R. 227 ; 61 O. L. R. 312 ; 2 
O B. R. 224.— C/tN. 


2488 1. Payment in foreign 

currency,] — Held: the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
foreign currency. — Re McEat (1922), 62 
O. L. R. 466 ; 3 C. B. R. 462.— CAN. 

2438 il. — Ooods not reasonably 
fit for required purpose.] — Held: the 
value of the goods should bo estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for.— 
Re Scotland Woollen Miua Co., 
[1923) 2 D. L. R. 274 ; 8 C. B. R. 686, 
—CAN. 

■d. Sale it purchase in bulk.] — Claim 
of purchaser to rank ou estate of ven- 
dor disallowed. — i?f White, [1925] 1 
D. L. R. 1189 ; 68 N. 8. R. 1 ; 6 
C. B. R. 511.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 0. 

2448 iv. For full amount 

of rent due — Notwithstanding agreement 
for reduction of rent in conMeration of 
compromise — Compromise not carried 
out,] — Re Martins, Ltd. (N. S.), 
[1926] 2 D. L. H. 685 ; 7 0. B. R. 486. 
—CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 

D. (a). 

2481 Iv. Contingent on survivor- 

ship of tvife.] — Re LaiNO (1921), 64 
D. L. R. 637 ; 61 0. L. & 11 ; 2 
O. B. R. 38.-GAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b) 1115 

252611. .]—i2e Andrew MoTSBB- 

well Estate, 11923) 4 D. L. R. 086 ; 
affd, 26 0. W, N. 369.--CAN. 

1 1 , — — j£eld : the surety could 
not rank on the estate before the 
oreditor had been paid in full. — Re 
Coughlin & Oo., Ex p. Guarantee 
Oo. OF North Aaisrica, [1928] 4 
D. L. R. 071 : 8 W. W. R. 1177.— 
CAN, 

2545 m. The contingent 

liability of a surety who has not been 
called on to pay is a debt provable on 
the bkpoy. of the principal debtor.— 
Re Frokxnt, Alberta Lumber Co. v, 

Alberta Department of ^ 

TUBIL [1925J 3 D. L. R. 377 i (10261 2 
W. W. R. 415 ; 6 O. B. R. 765.— CAN. 
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^591. Add^ Annoikdion : — Ckinsa. Spencer d. Ash- 
worth, Partington, [1926] 1 K: B. 539. 

2697. Add. CitaHan 16 L. J. Boy. 9. 

2689. Add. Annotaiions : — Mentd. Falcon v. 
Famous Players ?ilm Co. (1926), 42 T. L. R. 
91 ; Reckitt v, Barnett, Pembroke Sc Slater, 
[1928] 2 K. B. 244. 

2689. Add. AnnoUUion : — ^Mentd. Omnium Insce. 
Ooron. V. Uxiited London & Scottish Insce. 
(1920), 36 T. L. R. 886. 

2770. Add. Annotation : — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation :• — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon,* [1928] P. 113. 

2806. Add. Annotation : — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2812. Add. Annotaiiona : — Consd. Firman t;. Royal, 
[1925] 1 K. B. 681. Mentd. Be Naters, 
Ainger v. Naters (1919), 122 L. T. 164. 

2815. Add. Annotation : — Refd. Campbell v. 
Campbell, [1922] P. 187. 

2875. Add. Annotation : — ^Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901* Add. Annotations: — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Wait, [1927] 1 Ch. 606. 

2902. Add. Annotations : — Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1. 

2902a. .] — ^By marriage articles in 1914, 

made between husband Sc wife Sc three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed Sc that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between ,tho trustees of 
the settlement. It was further agreed that 
the drst trustees of the settlement should be 
the three trustees of the articles therein 
named. Sc that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate ; Sc that in 
the meantime untU the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his wUl, became entitled in reversion, 
subject to the life interest of testator's widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 


tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three Sc of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under bis 
father's 'wUl upon trusts for the benefit of 
his wife Sc children. On Dec. 6; 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement Sc the transfer of the property 
purported to be made thereunder were void 
as against him ; — Held : (1 ) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that prop^ 7 ' as the persons 
to whom the property ^ ntracted to be 
assigned Sc the trusts *pon which such 
persons were to hold it were not ascertained 
at the date at such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. Sc was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy. — Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32 ; [1922] B. Sc C. R. 137. 

2955. Add. Annotation : — ^Dlstd. Re Pitchford, 
[1924] 2 Oh. 260. 

2978a. Proof by plaintiff against bankrupt defen« 
dant — Stay of action after bankruptcy — Proof 
in bankruptcy for amount ciaiined in action.] 

— On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, tbe action was sot down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver Sc admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
furtner proof for £46 1 7s. Od. for his \mtaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1928, the official receiver rejected 
that proof. Pltf. appealed, Sc on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the coats, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver; — Held: (1) as pltf. 
had obtained no judgment dealing either with 


8645 l¥. 


-.] — STiroty who has 


not paid or been ezoa^ becomes on 
the in^olrency of the piinclpal debtor 
a oondltional creditor. Sc may as snob 
prove his claini agadnst the insolvent 
estate. — Rossouw, kto. e. Hodobom, 
11926) App. D. 97.— S. AF. 

•a. Creditor agreeing to pay off 
debt due to another creditor — Agreement 
not oarHed out.) — Held : the creditor 
was entitled to rank as- a creditor for 
the amotmt which he had agreed to 
>ay oft. — Re Bbnson-Johnston, Lm, 
4 D. L. R. 676 ; 6 0. B. R. 196; 


affd. [19261 1 D. L. B. 999; 6 C. B. R. 
414.— OAN. 

PART Vlll. SECT. 4. SUB-SECT. 8.— 

D. (b) iv. 

8560 i. Co-8urety*$ lUUnliiy to con,' 
tribution.] — A surety can prove In the 
bkpcy. of a oo-surety for contribution, 
aithongh the proving surety has not 
p8dd the creditor anything. — Re Fro* 
MBNT, Alberta LtniBER Co. v. 
Alberta Depabtmbkt of Agricul* 
rVKS, [1926] 3 D. L. R. 877 ; [1926] 2 
W. W, R. 416 ; 6 O. B. R. 766.— CAN. 
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PART VIII. SECT. 4 , SUB-SECT. 3.— L. 

2903 i Continuing contracts genercUly 
— Ddiior failing to oomplett,] --Held : 
the oioditors were entitled to be paid 
the damages sustained in respect of 
the unexplred portions of tbe contract. 
— Rf MoKay (1922). 62 O. L. R. 466 ; 
8 0. B. R. 462.— CAN. 


' 2905 i. Loan.}— Re Nodbn. Ha^tt 
& Johnston, ex p. Johnston (Ont.), 
[1927] 8 D. L. R. 700 ; 8 O. B. R, 296.— 
CAN. 



Cases 2978a~S182a. English and Ei^pirs DjgMst Supplement. 


bis clazm in tJie tuition or the coste thereof, 
but hiui elected to stay his suction & to^ prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to piove for his 
untaxed costs of the action ^ (2) (Astbury, J.) | 
the sum for wtiich pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 

& therefore was not provable. — Re Pitch- 
POBD, [1924] 2 Ch. 260 ; svJb nom. Re Pitch- 
ford, Rsc p. Official Beceiver, 93 L. J. Ch. 
641 ; [1924] B. & O. B. 118 ; sub nom. Re 
PrrcHPORD, Ex p. Official Beceiver 
Hall, 131 L. T. 669, H. O. 

2983. Add, Annotations : — Refd. Re Pitchford, 
[1924] 2 Ch. 260. Mentd. London Steamship 
& Trading Corpn. v. Russian Volunteer Fleet 
(1926), 135 L. T. 607. 

2989. Add, Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

2991. Add, Annotation : — As to (1) Refd. Abraham 
V, Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 200. 

3001. Add, Citation : — suh nom, B. v, Sussex JJ., 
14 J. P. Jo. 224. 

3038. Add, Annotation: — Consd. Re A Debtor, 
[1927] 2 Ch. 367. 

8049. Add, Annotation : — Refd. JBe L. A. & 
B. P. M., Official Beceiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

3050. Add, Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

3052a. Parties represented by Inde- 

pendent counsel.] — Althor^^h the ct. has 
power to go behind a judgment or com- 


f promise, in order to ascertain whether a 

I petition founded thereon has been properh- 

I presented, it will not do so where the parties 

f were represented by independent counsel at 

the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts. — Re Debtor (No. 27 of 1927), Ex p. 
Debtor v, Petitjoning Creditor (1928), 
97 L, J. Ch. 167 ; [1928] B. & 0. B. 34, D. C. 

3054. Add, Annotation : — ^Refd. Re A Debtor, 
[1927] 2 Ch. 367. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpey. has no 
power to reject or reduce a proof by a money- 
lender, on the ground tliat the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone. — Re Armstrong, 
Exp, Lipton (1926), 95 L. J. Ch. 184 ; [1926] 
B. &.C. R. 21. 

3134. Add. Citations : — sub nom. Re Byrom, Ex p, 
Eckersley, 22 L. J. Bey. 27 ; 17 Jur. 198. 

3137. Add, Annotation : — Mentd. Re Jubilee 
Cotton Mills, [1922] 1 Ch. 100. 

3140. Add, Annotation : — Refd. Re Debtors, [1927] 

1 Ch. 39. 

3152a. .] — The effect of Bkpey. 

Buies, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be enteitained unless 
it is made by notice of niotion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. witfiin that period. — Re 
Barley, [1923] 1 Ch. 177 ; sub nom. Re 
Barley, Ex p, Harrison, 92 L. J. Ch. 419 ; 
[1922] B. & C. B. 258. 


part VIII. sect. 4, sub-sect. 7. 

tf. Costs of soliciUfra retained to 
oppose granting of receiving order .] — 
Held : the solrs. wore entitled to rank 
upon the estate of debtor for the 
amount of their costs so incurred. — 
lie Tun NELL, Ltd., [1924] 4 D. L. R. 
862; 66 O. L. 11. 110 ; 5 O. B. R. 73.— 
CAN. 

PART VIIL SECT. 6, SUB-SECT. 1. 

3018 V. Name d: description of 

declarant, I — It is sufficient if the initials 
of the Christian names & the full 
surname be given, & words setting 
forth the occupation or station in life 
of the declarant. — Re McCoubrey, He 
Stratton & Greenshtelds, Ltd., 
[1924] 4 D. L. li, 1227 ; [1924] 3 
W. W. R. 687.— CAN. 

3018 vi. Omission of ** make oath 

d: say ** — Effect of subsiUiUion of words 
having same meaning.] — The de- 
claration should not be rejected for 
such variance. — Re McCoubrey, Re 
’Stratton & Greenshields, Ltd,, 
[19241 4 D. L. R. 1227 ; [1924] 3 
W. W. R. 387.— CAN. 

3018 vil. Statement of account — 

Sufficiency of statement.) — The state- 
ment of account is primd fade properly 
referred to In a declaration only when 
it is “ annexed & marked * A.' ** If, 
however, the statement is a proper one 
8l is annexed to the declaration, though 
not so marked, Sc from an e xamin ation 
thereof in conjunotion with the 
declaration or from other circum- 
stanoes, it may reasonably be con- 
cluded that the statement Is that 
referred to. It may be admitted. — Re 
McCoubrey, Re Stoatton & Green- 
shields, Ltd., [19241 4 D. L. R. 1227 ; 
[19241 3 W. W. R. 387.— CAN. 

3020 1. Proof on behatf of corpora 


twn.) — (1) The declarant need not 
expressly describe himself os one of the 
classes authorised to make the declara- 
tion. 

(2) Where the declaration does not 
state that the deponent has knowledge 
of the facts deposed to It is objection - 
able &; should be rejected . — Re 
McCoubrey, Re Stratton & Green- 
shields, Ltd., [1924] 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 687.— CAN. 

sj. Interlineations dt erasures .] — 
Although the declaration contains 
Interlineations & erasures not duly 
initialed, it may bo received, in the 
discretion of the official receiver, 
chairman, or trustee, if he is satisfied 
that the change was made before the 
declaration was sworn . — Re McCou- 
brey, Re Stratton & Greenshields, 
Ltd., [19241 4 D. L. R. 1227 ; [1924] 
3 W. W. R. 587.— CAN. 

8024 11. .] — It is Buffloient if 

made before a person authorised to 
take affidavits under Canada Evidence 
Act, R. S. C., 1906 (c. 146), s. 36 . — Re 
McCoubrey, Re Stratton & Green- 
shields, Ltd., [19241 4 D. L. R. 1227 ; 
[1924] 3 W. W. R. 587.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 

■k. NecessUy for filing claim .] — 
Neither the ct. nor the trustee will 
consider a creditor’s claim against 
bki)t.'B estate until it has been filed.— 
Re Continental Publishino Co., 
Ex p. Davis & Simmons, [1924] 1 
D. L. R. 330 ; 4 C. B. R. 343.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

8085 Iv a. .] — Re 

Union, Indian Sugar Mills Co., 
Ltd. V, Brw Lal, Jaoannath (1927), 
I. L. R. 49 All. 728.— IND. 

8086 Vi. ^.] — The judge has 


power to inquire into the consideration 
for the judgment debt . — Re Aij^an 
Grain Growers’ Co-operative 
Assocn., Ex p. Robinson, Little & 
Co. (1922), 66 D. L. R. 347 ; 15 
Sask. L. R. 295 ; [1922] 2 W. W. K. 
142.— CAN. 

3057 i. Except in regard to 

assessed taxes ,] — Judgment was re- 
covered by the A.-G. of the Irish Free 
State against R. for excess profits 
duty in respect of the four accounting 
periods onuing Deo. 31, 1917, 1918, 
1919, 1920. 77)0 assessments were 

made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
1023. On the petition of the A.-O., 
II. was adjudged bkpt. : — Held : the 
position behind the judgment could 
be examined to doteiinino the question 
whether the A.-G. was a competent 
petitioning creditor in respect of the 
amount of the duties . — Re Rbade, 
[1027] I. R. 31.— IR. 


PART VIIL SECT. 8, SUB-SECT. 5. 

8147 ii. To direct issue .] — 

the bkpey. judge had power 
io direct an issue to be tried. — Inter- 
provincial Flour Mills, Ltd. v. 
tVESTERN Trust (Jo., [1923] 2 D. L. R. 
161 ; IG Sask. L. R. 401 ; [1923] 1 
W, W. R. 1068.— CAN. 

8167 1. Evidence ,] — The autho- 

‘ised trustee, or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
jorpn. taken under Bkpey. Act, s. 66.— 
He Christie Grant, Ltd., [1921] 3 
V. W. R. 204 ; 1 C. B. R. 489.— CAN. 

8157 li. S, P, Re Dumfermline 
[’BADiNG Co,, Ex p. Reliable Trad* 
Oo. (1922). 66 D. L. R. 813 


922] 2 W. W. R. 1274.— CAN. 



VoL IV.— Bankrnptcy. Cases 3167 — 8360 . 


3167. Add. Annotation Mentd. Be Pitchford 
[1024] 2 Oh. 260. -i^iwjniora, 

?~-Coiisd. Be Searle, Hoare, 

317Sa. Debt arising out ol barsh dc unconscionable 
contractr-Credltor money-lender,j—Bc Aum- 
STOONO, Ex p. Lipton, No. 3105a, ante. 

3200. Add. Annotation ;—Apld. Be Home & 
Ooloaxal lusce. (1928), 44 T. L. R. 718. 

3210. Add. Annotation : — Consd. Be Searle, Hoare. 
[1924] 2 Ch. 325. 

3210a. ,] — ^Wbere, after the admission by the 

trustee of a creditor’s proof against bkpt.’s 
estate ^ & that ^ creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries ar^ levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 


overpayments made to a creditor whose proof 
18 subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcv. Nor does the 
judgment of Jesrel, M.R., m Be TaiU Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple.—lle SEA 11 I.B, Hoare & Co., [1924] 2 Oh. 
325 ; 68 Sol. Jo. 755 *, mjib nom. Be Seakle, 
Hoare & Co., Ex p. Trustee, 93 L. J. Oh. 
671 i 132 L. T. 21 ; [1924] B. & 0. R. Il4. 

3214. Add, Annotation : — ^Mentd. Be Maxson, 
Ex p. Trustee, [1919] 2 K. B. 330. 

3222. Add. Citation [1918-19] B. & C. R. 276. 

3224. Add. Annotation : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 4. 

3264a. Dividend received.] — Applts. 

sold a quantity of rice to a purcliaser. The 
purchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend : — Held : they had 
elected to afiirm the contract of sale, & the 
action could not be maintained. — Kin Tye 
Loong V. Seth (1920), 89 L. J. P. C. 113 ; 123 
L. T. 639 ; [1920] B. & 0. R. 89. P. 0. 

3267. Add. Annotations : — ^Mentd. The J oannis 
Vatis (No. 2), [1922] P. 213; The Goulandris, 
[1927] P. 182. 


Part IX. — Secured Creditors. 


3334. Add. Annotation : — Refd. Benton v. Camp- 3360. Add. Annotation : — ^Refd. Be Bucb, [1927] 
bell, Parker, [1925] 2 K. B. 410. W. N. 299. 


PART VIII. SECT. 10. 

3218 U. The 

creditor was allowed to amend his 
claim & set out the security which he 
hold. — S tbrunq Clothing Co. v. 
Men’s Aitire Registered (1922), 
66 D. L. R. 358 ; 2 C. B. R. 535.-— 
CAN. 

3218 iii. Proof made on footing 

of holding security — Security invalid,] 
-Claimant was allowed to amend his 
claim. — Re DuaiFERMLiNB Trading 
; p. Reliable Trading Co. 
06 D. L. R. 813 ; [1922] 2 
R. 1274.— CAN. 

PART VIII. SECT. 12. 

si. Claim rejected in port — Right* of 
creditor to appeal.} — A creditor received 
a notice from the trustee disallowing 
part of his claim & euolosing a cheque 
for the balance. The creditor clearly 
showed that be had no intention of 
accepting the cheque in full accord & 
satisfaction of his claim, but he cashed 
the cheque : — Held : the creditor was 
not thereby debarred from appealing 
from the disallowance by the trustee. — 
Re Cohen Sweigman. Er p. Qblman, 
[1925] 4 D. L. R. 359.— CAN. 

sm. Claim of Crown rejected — Position 
of Crotwi.]— J?c Wardfold Mantj- 
KACJTUBING Co., [1926] 3 D. L, R. 333 ; 
59 O. L. R. 195.— CAN. 

PART IX. SECT. 1. 

8882 Iv. Appeal from decision 

of referee — Forbidding creditor to enforce 



security.] — Re Canadian Western 
Steel (^ori*n. (1922), 69 D. L. R. 689 ; 

2 C. B. R. 494.— CAN. 

b i. To advise as to validity of lien.] — 
A judge of the Ct. of K. B. has Juris- 
diction to advise an assignee for tho 
benefit of creditors on whether certain 
creditors have a mechanics* lien on the 
assets of the estate. — Re Beck, 11921] 

3 W. W. R. 150.— CAN. 

PART IX. SECT. 2. 

sn. Assignment of unpaid purchase^ 
money under farm sale agreement to 
secure balance of purchase price of other 
property.] — Held: pltf. was a secured 
creditor. — ^Anderson v. Serge, fl924] 
2 D. L. R. 1018: [1924] 1 W. W. R. 
1260 ; 18 Sask. L. R. 255.— CAN. 

so. Lease of property on crop- 
payment plan,] — Lessor held a secured 
creditor In respect of rent. — Re Turner 
(1922). 66 D. L. R. 130 ; 16 Sask. L. R. 
381 ; [1922).2 W. W. R. 414.— CAN. 

sp. .] — Held: tho lessor to 

the extent of his share of the crop 
reserved as rent was protected against 
the credltoTB of the lessee, notwith- 
standing a provision in the lease 
whereby tbo lessee’s share of the crop 
was to be applied in payment of debts 
owing by the lessee to the lessor outside 
of the lease. — Re Demrt Demrt, 
Trustee V. Halland. [19241 4 D. L. R. 
1275 ; [1924] 3 W. W. R. 708.— CAN. 

iq. ^rchase etf property by third 
party — Agreement to transfer on repay- 
ment.] — Held: the purchaser was a 
scoured creditor. — B ourgeois, 

205 


[19231 2 W. Vi. R. 204 ; 3 0. B. R. 
841.— CAN. 

St. Judgment recovered before assign- 
ment — After passing of Bankruptcy Act, 
1919.1 — Held: the assignment took pre- 
cedence over the Judgment. — Parker- 
Eakinb Co. V, Royal Bank of Canada 
(1922), 65 D. L. R. 679.— CAN. 

sv, .}—Re Aylward; Ex p„ 

McMillan (P. E. I.), [1927] 4 D. L. R. 
305 ; 8 C. B. R. 352.— CAN. 

8347 ii. Seizure of goods under Hen 
notes — Acquired with knowledge of in- 
solvency — By holder of unregistered bill 
of sale.] — He Mustard, il923] 2 

D. L. R. 922 ; 4 C. B. R. 140 ; affd. 
24 O. W. N. 513.— CAN. 

t (p. 358) i. .] — Tho term 

“ secured creditor ” In Bkpcy. Act, 
8. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct. — Re Eaplan, McLean 
(J. J. H.) Estate Co. v. Newton 
(Man.), 119261 3 W. W. R. 693.— CAN. 


t (p. 358) ii. S. P. Bortoluzzi v. 
Kaplan (Man.), [1927] 1 D. L. R. 183. 
—CAN. 


BW. Distress .] — When a landlord dis- 
he becomes a secured creditor 
luder Bkpcy. Act, but, in Alberta, his 
•Ights & priorities are not governed by 
:hat Act, but are subject to Landlord’s 
Rights (Bk^y.) Act, Alta., 1924 (c. 12), 
J. 3. — Re Hamilton & Oakes, [1926] 
2 D. L. R. 614 ; [19251 1 W. W. R. 
175 ? A n U- n. 46fi. — CAN- 


3360 i. Appointment of receiver ,] — 
An order appointing a reoeiver : — 
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88d8* Annotation Mentd. Giles v, Kruyer, 
tl92l] 8 K. B. 23, 

3865* Add. Annotation Mentd* Re Ohiandeiti* 
E(c p. Trustee (1921), 91 L. J. K. B. 70. 

3865a. — — Re Bueb, Ex p. Tbustbb (1927), 

64 L. Jo. 476 5 164 L. T. Jo. 408. 

8d75a« Deposit of seoiirltles — ^To secure Joint debt 
of firm — ^Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpoy,, that, when a creditor seeks to prove 
agaizist his debtor’s estate, he must give up or 
value any security which if not retained 
by him would go to’ augment that estate, 
presupposes that the seciirity is for the par- 
ticular debt for which ho seeks to prove, Sc 
does not apply to a case where the security 
is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm. Sc the firm subse- 
quently, as , debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 


of the joint Sc separate estates of the debtcm 
the rules prevailing in bkpcy. should be 
followed : — Held : as the bankers did, not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not ** secured creditors ** within the 
delation in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under Uie trusts of the deed of assign- 
ment c^ainst the estates of ^e two partners 
without giving credit for the value of those 
securities. — Re Dutton, Massey & Go., 
Ex p. Manchester Sc Liverpool District 
Banjono Go., [1924] 2 Oh. 199 ; 93 L. J. Oh. 
647 ; 131 L. T. 622 ; 68 Sol. Jo. 636 ; [1924] 
B. Sc 0. B. 129, 0. A. 

8378. Add. Annotaiion: — ^Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

8883. Add. Annotation : — ^Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 

8388a. .] — Be Dutton, Massey Sc Go., Ex p. 

Manchester Sc Ijvbrpool District Bank- 
ing Go., No. 3376a, ante. 

3412. Add. Annotations : — Consd. Be A Debtor, 
[1922 ] 2 K. B. 109. 


Held : Dot to be a cbarge, & a Judgment 
creditor of bkpt. not by virtue of tbe 
order a secured creditor. — Re Peter- 
son, He Holloway, (1926] 4 D. L. R. 
1042 ; [1925] 3 W. W. R, 708.-~CAN. 

sz. JudonietU for tolls for xixiXer 
supplied by mvmicipalily.} — tieid : tbe 
city of K. was, by virtue of tbe charge 
given it by Water Act, B.C., 1914, 
8. 161, a secured creditor,'— ite Kam « 
foops Copper Co., Kx p. Kami oops, 
(1925] 3 D. L. R. 896; (1926) 2 

W. W. R. 733 ; 35 B. C. R. 24i— CAN. 

Joint db several 


• (p. 360)i. _ 

note.] — Held : the holder of the notes 
was not a secured creditor. — Hodob v, 
McLean & Union Bank op Canada, 
[1919] 3 W. W. 11. 1108 ; 50 D. L. 11. 
125 ; 13 Sask. L. K. 85.— CAN. 

t (p. 362) i. Lien upon mining lands 
for wages. J — Held : claimants were not 
secured creditors.— ite Reeve JDobie 
Mines, Wage-Earners <1921), 

64 Jp. L. R. 634 ; 60 0. L. R, 499 ; 1 
O. B. R. 540.— CAN. 

ay. Wife taking security for money 
advanced to husband for business pur- 
poses.] — Haw V. Haw’s Offioial 
assignee, [1927] N. Z. L. R. 366.— 
N.Z. 

PART IX. SECT. 3, 

hi, — .] — An assignment under 
Bkpcy. Act does not interfere with or 
lessen tbe rights of a secured creditor 
to enforce or retain his security. — 
White & Co. v. The Ioiua (1922), 69 
D. L. R. 94 ; 20 Exob. O. R. 327. — 
CAN. 

bil. — 7*.]— In bkpcy, the rule of 
quality is absolute except where 
Bkpcy. Act itself gives priority to 
some debts over others. — Re Obzt. 
[H)241 1 D. L. R. 250 ; 53 X). L. R. 
323 ; 3 C. B. R. 737.— CAN. 

b .hi* •) — The rights of secured 

creditors remain unimpaired in the 
event of a receiving order or authorised 
aseiemnent being made,- Sc any pro- 
ceedings taken to constitute a cremtor 
a secured creditor or to realise on his 
Booofity shall not, if legal, be Inter- 
fered with or vacated. — Re Hamilton 

CAN* ^ * 6 C. B, R, 465.— 

8883 xjd. — Mortgage on vessel — 
Right to enforce securUy in admiralty 
court.] — Held: an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vessel from enforcing 
his seouilty before the Exch. Ot. to 


Admlty. — White Sc Co., Ltd. v. The 
Ionia, [1921] 20 Exch. C. R. 327 ; 
1 C. B. R. 415.— CAN. 

8888 xxil. Security not realising 

suffleieni to satisfy debt — Right to prove 
for balance.] — If a creditor fedls to file 
his claim to acoordanoo with Bkpoy. 
Act, s. 46, ho cannot proceed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealized 

S ortiou of his secured dobt. — D aley 3c 
[ORIN V. Fogel (1922), 68 D. L. R. 
772.— CAN, 

8386 Iv, ,] — Heti: a vendor 

secured by a lien note might seize tbe 
goods Sc obtain an order for sale, though 
be had not proved in the bkpoy. — Re 
Empire Traction Oo., Ltd., 11920] 
3 W. W. R. 615.— CAN. 

3386 v. .) — A secured creditor 

may proceed to realise his security inde- 
pendently of any bkpoy. or wlnding-up 
proceedings. — He Canadian Western 
Steel Oorpn. (1922), 69 D. L. R. 689 ; 
2 O, B. R. 494.— CAN. 

tz. Right to sue under Fraudulent 
Preferences Act. R. S. S., 1920 (c. 204),] 
— If the sTOurity of a secured creditor 
is sufficient to satisfy hJs claim to full 
he cannot bring action under the above 
Act. — Barrett v. Baron, [1925] 1 
D. L. R. 474 ; [1925] I W. W. R. 87 ; 
19 Sask. L. R. 207 ; 5 O. B. R. 448.— 
CAN. 

•a. Settlement of claim by trustee Jb 
secured creditor.] — Held: creditor 
estopped from setting up a preferonoe 
in respect of part of his claim, unless 
the settlement contains an express 
stipulation to the contrary. — JBc Mar- 
tin Milk Products, [19251 1 D. L. R. 
633 ; 6 0. B. R. 281,— CAN. 

tb. Sufficiency of security — Presump- 
tion.] — In the abmoe of evidence to 
the contrary, it is presumed that the 
security of a secured oreditor is suffloient 
to realise his claim — Anderson v. 
Serge, [19241 1 W. W. R. 1260; [1924] 

2 D. L. R. 1018; 18 Sask. L. B. 255.— 
CAN. , 

PART IX. SECT. 4, SUB-8E0T. 2. 

q i. — 7- Ouarantee by third party .] — 
A gfiarantee by a third party or a 
charge on the property of a third party 
is outside Bk^y. Act, s. 46 (3), Sc the 
creditor is not ouled upon to value the 
security. — Be OouqHUN Sc Co., S!» p. 
Guarantbb Oo. of North America, 
[1928] 8 W. W. R. 1177 ; 4 D. L. B. 
971.— CAN. 


10. Effect of — On credUor*s rights 
against sureties ,] — ^Where a creditor on 
filing a claim against bkpt. values his 
security. Sc such valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from liability therefor.— 
Kuproski V. Royal Bank op Canada, 
[19261 3 D. L. R. 801 ; [1926] S. 0. R. 
632 ; 7 C. B. R. 499.— CAN. 


PART IX. SECT. 4, SUB-SECT. 3. 

0 i, — — . J — ^Whero a trustee 

took possession of goods upon which 
liens were held by virtue of an oral 
election to redeem at a valuation : — 
Held : be could not contend that it 
was invalid because not to writing. — 
Re Guaranteed Batteries, Ltd., 
[1923] 3 D. L. R. 743 ; 53 O. L. R. 45 ; 
3 O. B. R. 695.— CAN. 


PART IX. SECT. 4. SUB-SECT. 4.— B. 

sd. Necessity for ,] — Under Bkpcy 
Act, 8. 6, DO leave is necessary for a 
secured oreditor to proceed to realieo 
on his security. — Imperial Lumber 
O o. V. Johnson, [1023] 1 D, L. R. 
1125 • 1 W. W. R. 920 ; 3 0. B. B. 
707.— CAN. 

I 


PART IX. SECT. 4, SUB-SECT. 5.— D. 

^SOO V. .] — bank held 

liens upon bkpt. cO.’s personal proper^ 
whlob it valued to pursuance or B^Oy. 
Act. The goods were sold for a greater 
sum than the valuation : — HeXd : the 
bank was entitled to receive aU moneys 
realised from the sale of the goods under 
lien, subject only to a claim for 
wages Sc the charges of local agents. — 
Re Guaranteed Batteries, Ltd., 
[192.3] 3 D. L. R. 743 ; 68 O, L. R. 46; 
3 O. B, R. 696.— CAN. 

8600 vi. A bank paid over 

to the trustee to bkpoy. the amount 
realised lu excess of its claim, Sc subse- 
quently it was found that payment of 
Its dflum fell short by the amount 
realised under a forged bill of lading 
Held: the bank was enWed to be 
repaid such shortage by the trusts. — 
Be Adanao Grain Co., Ltd., (19221 
1 W. W. B. S^e i 66 D. L. B. 772 j 81 
Man. L. B. 480 —CAN. 

8500 vil. Bight to payment in 
/u7Z.l— A. dc B. valued their seouiitles 
to bkpoy. proceedings at amounts leas 
than the primdpal sums oovenaoted to 
bo paid. The trustee in bkpw. having 
sola the mortgiged lands \rr-ueld: aT^ 



3505. jLdd. Annotofions ;-rCoiud. Be Thellusaon, 
Eai p. Abdy, (1910] 2 K. B. 786 ; Be WlgzoU, 
Ex p. Hart, [1921] 2 fe. B. 836 •, Rofd. 
gsrantoa’B Trustee ». Pearse, [1922] 2 Oh. 87. 

Stokes, Ex p. Mellish, [1919] 2 

K. B. 266. 
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8558. Add, CUaiion : — sub nom. Be Emnn, Ex p. 
Andrews, 1 Madd. 67S. 

Add. Annolations : — ^Retd. Dalbr v. India & 
Loudon life Asace. (1864), 18 Jor. 1024; 
Crompton v. Huber (1856), 25 L. T. O; S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy. 


8562. Add. Armotaliona : — Consd. Be National 
Benefit Assce., [1924] 2 Cb. 539. Refd. 
Paddy v. Glutton, [1920] 2 Ch. 654; Be 
City life Assce. (1925), 42 T. L. B. 46. 
Mentd. Ellis’ Trustee v. Dixon- Johnson, [1924] 
2 Ch. 451. 

36668. .] — Ex p. Edwards (1746), 1 

Atk. 100 ; 28 B. B. 66, L. 0. 

AnnoUxtUm : — Refd. Bx p, Qvdnten (1796), 3 Ves. 248. 

3580s Add, Annotation : — Refd* Be Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1025] Ch. 85h. 

3508. Add, Annotation : — Refd. Re City life 
Assce. (1925), 42 T. L. R. 46. 

3599. Add, Annotation : — Expld. Giles v, Kruyer, 
[1921] 3 K. B. 23. 

3612. Add, Annotation : — ^Mentd. Be Gunsbourg, 
[1920] 2 K, B, 426. 

3621. Add, Annoiatione : — Menfd. The Countess, 
[1921] P. 279 ; Fooks v. Smith, [1924] 2 K, B. 
608. 

3625. Add, Annotation : — Consd. Be City Life 
Assce. (1926), 42 T. L. R. 46. 

3637a. Equitable debt — Against legal debt.] — ^Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion ; &> deft, is entitled under 1914 Act, 
8. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathibson’s Trustee v, Burrup, Mathib- 
eoN & Co., [1927] 1 Ch. 662 ; 96 L. J. Ch. 
148 ; 136 L. T. 796 ; [1927] B. & C. R. 47. 

3645. Add, Annotation : — Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add, Annotation : — Refd. Paddy v, Clutton, 
[1920] 2 Ch. 654. 

3653. Add, Annotations : — Folld. Paddy v- 
Glutton, [1920] 2 Ch. 664. Dlstd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


N.F. Be City Life Assce. <1926), 42 T. L. R. 
46. 

3654. Add, Annotations : — Consd. e City Life 

Assce. (1926), 42 T. L. R. 4§, Mentd. Paddy 
V, Glutton, [1920] 2 Ch. 65i, 

3655. Add, Annotation: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

3660. Add, Annotation : — ^Refd. Ellis* Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 461. 

3661. Add, Annotation : — Refd. Ellis* Trustee v, 
Dixon-Johnson (1924), 131 L. T. 662. 

3662. Add, Annotation : — ^Refd. Be A Debtor, 
[1927] 1 Ch. 410. 

3678. Add, Annotations : — Consd. Paddy v, 
C9utton, [1920] 2 Ch. 564 ; Re National 
Benefit Assce., [1924] 2 Ch. 339. Apld. 
Be Ci^ Life ,^sce. (1926), 42 T. L. R. 46. 
Refd. Ellis* Trustee v, Dixon-Johnson, [1924] 
2 Ch. 461. 

3679. Add, Annotation : — Refd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. 

I 

3680. Add, Annotations : — Consd. Re Citjr life 
Assce. (1926), 42 T. L. R. 46. Refd. Ellis’ 
Trustee v, Dixon-Johnson, [1924] 2 Ch. 461. 

3681. Add, Annolations : — ^Mentd. A..-G. v, De 
Keyser’s Royal Hotel, [1920] A. C. 508 ; 
Verschures Creameries v, Hull & Netherlands 
S.S. Co., [1921] 2 K. B. 608 ; Edwards v. 
Motor Union Losce., [1922] 2 K. B. 249; 
Anderson v. Equitable Life Assce. Soc. of 
United States (1926), 134 L. T. 667. 

3695. Add, Annotation : — Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 


B. were eDtitled on allocation to pay- 
ment of the full amonut of their cl^ius 
with interest . — He Turkbtine's Bs- 
[1920J 1 I. R. 23.— 1R. 

te. Claim partly unsecured — Appro* 
prUdion of payments lo unsecured claim 
not Moobr v. Williams 

(A. R.) Maohiivery Co.,.I/rD., [1926 J 
2 D. L. R. 1009.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 


8600 V. 


r. 1 . i 

B. (0). 


Rebates on incur* 


ance prewiCtms.)— Debtor oo- were In- 
debted to a broker upon accented 
drafto for Insurance premiums paid by 
him on their behalf. & arranged with 
the broker to cancel the insurance 
poUdes upon which he had paid the 
premiums represented by phe upp&id 
drafts, A to have the amounts allowed 
by way of rebate for the unearned 
premiums paid by the insurance ops. 


to the broker . — field : the broker 
was entitled to apply the sum paid to 
him tor rebates in reduction f>f the 
00. V iudebtodness. oi by way of set-ofF 
against bis claim for the amount of 
the premiums paid by him. — Re Fato- 
WEATHEES. LTD. (1921). 67 D L. R. 
590 : 61 0. L. R. 438 ; 2 C. B. K. 
202.— CAN. 

8600 vi. — — Creditor for ser* 
vices rendered — Debtor for goods de* 
Uvered by bankrupt — Agreement for 
services to be paid for by supply of 
goodsA — Held: there was a nght of 
set-off. — Re MoMurtrt & Oo.. Bx p. 
Jambs (M. A.) & 8oira. [1924] 1 
D. L. R. 737.— CAN. 

PART X. SECT. 1, SUB-SECT. 8. 

8646 i. Arrears of rent — Against sum 
wue for orasa seed,] — Held : ^e l^d- 
lord oouid exerdae the right of set-off. 

207 


— Re Grantham. Exp, Doylk, 11923] 
3 D. L. R. 94 ; 4 C. B. K* 168.— CAN. 

8648 Ui. .1 — If shares In a 

CO. are disclaimed ^ the official 
asBigaee upon the bkpoy. of a share- 
holder. & if for. purposes of proof an 
estimate is made under Bkpoy. Act. 
1908. 8. 111. of the amount claimable 
in respect of future calls thereon, the 
CO. may set off against such amount a 
sum due by the oo. to bkpt. for goods 
supplied by him. — Anderson, [1924] 
N. Z. L. R. 1163.— N.Z. 

PART X. SECT. 1, SUB-SECT. 4. 

•m. Claim by creditor to sha/re of 
profits in business — Claim 67/ insolvent 
for damages for breach of contract to 
purchase business,] — Held : the case 
was one of mutual dealings. — J effery 

0. Rangoon Official Assignee (1927), 

1. L. R. 6 Ron. 46.— IND. 
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title to various bonds & shares, including 
certain rubber shares. In 1920 the firm sold 
the rubb(»r shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right ; no question 
of set-off arose under tlie mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; & in the 
special circumstances of the case the order 
of the judge was correct. — Ellis & Co.’s 
Trustee v. Dixon- Johnson, [1925] A. C. 
489 ; 94 L. ,T. Ch. 221 ; 133 L. T. 60 ; 41 
T. L. R. 336 ; 69 Sol. Jo. 395 ; [1925] 
B. & C. R, 54, H. L. 

3697. Add, Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3702. Add, Annotation : — Refd. Baker v, Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add, Annotation : — Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 

3714. Add. Annotations : — As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon- Johnson, [1924] 2 Ch. 451. 

3719. Add. Annotations : — Consd. Paddy v, 

Clutton, [1920] 2 Ch. 554 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Refd. Re 


National Benefit ^4ssce., [1924] 2 Ch. 839 j 
Re City Life Assce. (1925), 42 T. L. R. 45. 

3739. Add, Annotations : — Consd. Paddy v. 
autton, [1920] 2 Ch. 554 ; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 839 ; 
Re City Life Assce. (1925), 42 T. L. R. 45. 

3740. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 253. 

3740a. .] — Applt., the managing director of 

a CO. which was insolvent, ^recovered judgment 
against the co. for repajment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him. the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered ,to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum ho had been ordered to repay to 
the liquidator. — Re A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 L. T. 349 ; svb nom. Re 
Mumpord, Debtor v, Pettttonino Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

3741. Add. Annotation : — ^Refd. Re A Debtor, 
[3927] 1 Ch. 410. 

3750a. Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. & Dav. 19 ; 1 Will 
Woll. & H. 638 ; 8 L. J. Q. B. 25 ; 112 E. R. 
1025 ; svb nom. Goom v. West, 2 Jur. 940. 

3769. Add, Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Ch. 825. 


Part XI. — Joint and Separate Estates Bankruptcy of 

Firm or Partner. 


3900. Add. Annotations : — Refd. Re Biddulph, 
Ex p. Burton (1843), 3 Mont. D. & De G. 
364 ; Stroud v, Owyer (1860), 28 Beav. 130. 

3945a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint liabilities In first bankruptcy.] 
— T. & M., partners in a firm, had been 


adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm ; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 
Held: under 1914 Act, s. 33 (6) s. 39 (1), 
the unsatisfied balance of the joint liabilities 


PART X. SECT. 6. SUB-SECT. 1. 

8784 i. How right to retain lost — 
Proof against bankrupt] — lie liUSSiER, 
[1927] 4 D. L. R. 637 ; 61 O. L. R. 
177.— CAN. 

PART XI. SECT. 1. 

3788 V. .1 — Tbe eeparot« credi- 

tors must be satiHllcd iu full before tbe 
partnership creditors can rank, & os 
to partnership assets, the partnership 
creditors must first be satisfied in fuli 
before the separato oreditora can rank. 
— He Taylor v, Leveys, [1923] 3 


D. L. H. 1134 ; 62 O. L. R. 201 ; 2 
C. B. R. 390.— CAN. 

8788 vl. .] — He Daum & 

Plaetzbr, Bx p, Monroe (Ont.), 
11927] 4 D. L. R. U4 ; 8 C. B. R. 446.— 
CAN. 

sp. Effect of authorised aarlgnment by 
firm ..] — An authorised asslgminont by a 
firm operates as an assignment also of 
the s^arate estate of each partner. — 
He Cohen Sc Mablin, Canadian 
Credit Men's Trust Assocn., Iitd. v, 
Spivak, [1927] 1 D. L. R. 677 ; [1927] 


1 W. W. R. 162 ; 22 Alta. L. R. 487.— 
CAN. 

St. Motion by trustee to have debtor 
declared partner in bankrupt firm — 
Debtor entitled to be heard.] — He Pol- 
lard, [1926] 4 D. L. R. 370. — CAN. 

PART XI. SECT. 8. SUB-SECT. 2.-0. 

6Z. Money paid by partner under 
partnership agreement on death of bank‘ 
rupt partner to deceased's estate.] — He 
Engbland (Ont.), [1926] 4 D. L. H. 
1029.-^OAN. 
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of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
— lie Moss, Exp, Everitt (1923), 93 L. J. Ch. 
98 ; [1923] B. & 0. R. 135. 

4019. Add, Annotation : —Umid. The Kin Tye 
Jjoong r. Seth (1920), 89 L. J. P. 0. 113. 

4068. Add, Annotation : — ^Mentd. The Kin Tye 
Loong V. Seth (1920), 89 L. J. P. 0. 113. 

4069. Add, Annotations : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Moore v, flanagan, 
[1920] 1 K. B. 919. Mentd. R, v, Paulson, 
[1921] 1 A. 0. 271; Anderson v. Equitable 
Lite Assce. Soc. of United States (1926), 134 
L. T. 667 ; Bennett v, Whitehead, [1926] 2 
K. B. 880. 


4080. Add, Annotaiion : — ^Mentd. The Kin Tye 
Loong V, Seth (1920), 89 L. J. P. 0. 113. 

4102a. Separate personal guarantees oi 

partners.] — Re Dutton, Massky A Co., Ex p, 
Manchester & Liverpool Distiuct Bank- 
ing Co., No.' 3376a, ante, 

4108. Add. Annotation : — Consd. Re Dutton, 
Massey, Ex p, Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4138. Add, Annotation : — Mentd. Brocklebank v, 
R., [1926] 1 K. B. 52. 

4217. Add, Annotations : — Apld. Boughton v, 
Nothard, Lowe & Wills, [1928] A. C. 1. Refd. 
Houghton V, Nothard, l^we Sr. Wills (1927), 
44 T. L. R. 76. 


Part XII. — Priority of Debts 


4279. Add. Annotaiion : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

4281a. “ Local rate •’ — Land drainage rate.] 

— A land drainage rate levied by a drainage 
board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 


Act, s. 33 (1) (a). — Re Ellwood, [1927] 
1 Ch. 465 ; aid) nom. Re Ellwood, Ex p. 
River Dee Drainage Board v, Hooson, 
96 L. J. Ch. 170 ; 136 L. T. 690 ; [1927] 
B. & C. R. 53, D. C. 

4284. Add, Annotation : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 


PART XI. SECT. 6, SUB-SECT. 1 . 

aa. Hioht to claim for money ad- 
vanced to partner after ineffective die- 
Holution.] — He Walkram, [1920] 1 

D. L. R. 274 ; 68 O. L. 11. 141 ; 7 O. B. R. 
4.--CAN. 


PART XII. SECT. 1, SUB-SECT. 3. 

ab. Claim by WorJcmen*8 Compen- 
sation Board — Fur arrears of payment of 
assessmerUs.] — Claim refuHcd. — Wokk- 
MKN'e Compensation Board v. Edoak, 
[1924] 3 D. L. R. 273 ; [1924] 2 
W. V5^. R. 600 ; 20 Alta. L. 11, 385.— 
CAN. 

gc, Extent of priority,} — Re 

Syer, Ex 2). Workmen’s Compensa- 
tion Board (Out.), [1927] 3 D. L. B. 
802 ; 8 C. B. 11. 275.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 

ad. Oenaal rule ] — The Crown has 
a prerogative right to bo paid upon a 
distribution In Dkpoy. in priority to 
other unseourod croditora. but It Is 
merely a right of preference In the 
adininistratloQ of the estate . — He 
Toronto Metal Waste Co. (1921), 
67 D. L. R. in ; 61 O. L. R. 287 ; 
2 O. B. R. 138.— CAN. 

af. .1 — Where the Crown Is 

an unneoured creditor for taxes owing 
by bkpt.» the Crown will take prefor- 
onoe over all other secured creditors 
In respect of those taxes. — Re Noel, 
Ex p, (Jravelbouro Town (1922), 05 
D. L. B. 764 : 2 O. B. R. 646.— CAN. 


sj. .] — He Standard Pharmacy, 

Ltd., He Alberta Province’s Ch.AiM 
(Alta.). [1920] 2 D. L. R. 300; [1926] 
1 W. W. R. 773.— CAN. 


sk. Trustee entitled to set *off pay- 
ment of taxes against claim of umalord 
for oireora of rent,] — Re Grantham, 
Ex p, Doyle, (19231 3 D. L. B. 94 ; 
4 C. B B. 168.— CAN. 

4280 11. — Water rate,] — Re 

An Arranoino Debtor, [1921] 2 
I. B, 1.— IR. 


4280 01. Idght rates,] — Be 

Mathe-son, Ex p. Prince Albert 
(City), 11924] 1 W. W. B, 129 ; [1024 
1 D. L. K. 260 ; 18 Sask. L. R.— ^AN. 


4280 Iv. Electric power rates.]-^ 

Re Dboker’8 Delicatessen, [1926] 1 
D. L. R. 662; 66 0. L. R. 140 ; 6 
O. B. R. 208.-CAN. 


bl. .] — Re International 

Metal Works, Ltd., Ex p. R., [1926] 
1 D. L. R. 309 ; 5 C. B. R. 378.— CAN. 

b ii. .] — Canadian CJrbdit 

Men's Trust Assocn. v, Edmonton 
City, [1925] 2 D. L. R. 626 ; [1025] 1 
W. W. R. 747 ; 21 Alta. L. R. 100 ; 5 
C. B. R. 687.— CAN. 

0 i. Business ta^xes ,] — He West 

(F. K.) & Co. (1921), 62 D. L. R. 207 ; 
60 0. L. B. 631 : 2 C. B. R. 3.— CAN. 

D ii, , 3 — Whore a township 

or municipality is, by a provincial 
statute, made a preferred creditor In 
rcsi)oot of business taxes, this prefer- 
enoo disappears when the statute is 
repealed by a dominion statute . — He 
Noel, Ex p. Gravelbouro Town 
(1922), 65 D. L. R. 764 ; 2 C. B. R, 
645.— CAN. 

0 iil. .] — A municipal 

corpn. is not entitled by Bkpcy. Act, 
s. 51 (0), to priority over other creditors 
of bkpt., for business taxes in respect 
of which DO distress has been made. — 
Re Ckcilian Co. (1922), 69 D. L. R, 
679 ; 61 O. L. R. 649 ; 2 C. B. R. 610. 
—CAN. 

0 iv. — A city is In 

respect of business tax a secured 
qreditor. — He Matheson, Exp, Prince 
Albert (C^ity), [19241 1 D. L. R. 260 ; 
[1924] I W. W. B. 129 ; 18 Sask. L. B. 
8, — CAN. 

Q V. .1 — Re Standard 

Pharriacy, Ltd., Re Alberta Pro- 
vtnce’8 Claim (Alta.), [1926] 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773.— CAN. 

0 vL Dominion taxes — Over 

taxes due to munidpatity. 1 — Held : 
Dominion taxes preferred. — He Adams 
Shoe CX>., Ex p. Town of Pene- 
tanguishene, [1923] 4 D. L. B. 927. — 
CAN. 

0 vii. Income tax,] — He Lb 

Blanc, [1924] 3 D. L. R. 266.— CAN. 

, ovlil. — .] — Held: balanoe of 

Income tax entitled to priority. — He 
Orb, [19241 2 I. R. 120.— IR. 

0 lx. .1— R. V, Lithwick 

& Cole (1921), 20 Exoh. O. R. 293.— 
CAN. 

0 X. Poll tax ,] — He Lb Blano, 

[19241 S D. L. R. 266.— CAN. 

o xl. Sates taxes,) — Held: the 

Crown was entitled to priority over aU 
other tmseonred creditors in respect of 


sales taxes. — He West (F. E.) & C!o. 
(1921), 68 D. L. R. 772 ; 60 O. L. R. 
631 ; 2 C. B. R. 3.— CAN. 

oxii. .] — Held: a creditor 

could not itink as a secured creditor in 
priority to the claim of the Crown for 
axes on sales of goods to debtor. — He 
Nicholson Sailer & Service Corpn., 
1924] 3 D L. R. 593 ; 4 C. B. K. 692. 
—CAN. 

War revenue taxes,] — See cases 

in Part XII., Sect. 1, sub-jsect. 6. post, 

0 xiii. Taxes assessed prior to 

assignment.}— ^lield : the city had a 
prefei'enlial lien on the goods of the 
assignor for the above taxes. — He 
McKenzie, [1924] 1 W. W. R. 169 ; 
4 C. B. R. 492.— CAN. 

di. .] — Held: debtor’s chattels 

subject to seizure for arrears of taxes 
by the municipality even In the hands 
of the trustee. — Re Hahrihon (1922), 
69 D. L. R. 668 : 51 O. L. R. 634 ; 
2 C. B. R. 360.-^AN. 

d ii. .] — He Lauranoe (1923), 

65 O. L. R. 190 ; 4 C. B. R. 349.— CAN. 

b1. Claim of inspector of taxation,] 
— He McKenzie, [1924] l. W. W, R. 
169 ; 4 C. B. R. 492.— CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 

■m. Bias of court in favour of 
creditor ,] — The right of a creditor for 
arrears of wages to stand as a preferred 
creditor will bo construed by the ct. 
with a bios -in favour of the cwxlitor. — 
Re CoiwoN Shoe Co., [1924] 1 D. L. R. 
556.— CAN. 

4286 lx. After judgment re- 

covered.] — The claim of a wage-earner 
to priority for his wages remains a 
claim for wages even after Judgment 
hew been recovered. — Ball v, Thorne 
(1920), 46 O. L. R. 261 ; 50 D. L. R, 
86.— CAN. 

4285 X. Earned uHthin three 

months of banJmmtcy,] — Held: a 
workman could only rank as a pre- 
ferred creditor for wages earned within 
thr^ months of the bkjpoy. — R odden 
r. (iOODMAN (1922), 67 D. L. R. 635. — 
CAN. 

4285 xi. .]—Held: the 

director & president & the director Sc 
secretary-treasprer of bkpt. oo. were 
entitled to priority for wages or 
salaries in respect of servicea rendered 



Cases 4S96a-4298« English and Empire Digrst Supplement. 


Helping employer to perfect 
invention — Under agreement for payment 
out of profits.]— Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained,, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk : — Held : he was not precluded from 


proving for his remuneration as a clerk, or 
from receiving three months* salary in full, — 
Re Blltnb, Ex p. Hickin (1860), 3 De G. & 
8m. 602 I 19 L. J. Bcj. 8 ; 14 L. T. O. S. 
409 ; 14 Jur. 405 ; 04 E. R. 061, 


4298, Add, Annotaticm : — Consd. Moriarty v, 
Re^nt’s Garage & Eng^eerlng Co (1920)j 
90 L* J, H. R. 783, 


1;0 bkpt. 00 . darimi: tho three months 
before the date of tho assignment. — 
Re Eastern Ontario Milk Pnonuora 
Co., [1923] 1 D. L. R 691 ; 62 0. L. R. 
67 ; 21 O. W. N. 483.-~CAN. 

4285 xU. .1 — HfiW; a 

claim for wages was not entitlod to 
priority ,not being earned within 
three mouths Immediately preceding 

he receiving order. — Re Continental 
PuBLiSRiNO Co„ Ex p, Davis & Sim- 
mons. [1924] 1 D. L. R. 339 ; 4 C. B. K. 
343.-^AN. 

4285 xiii. S, P. Re Olymi^ia Cafe 
C o., Ltp., Exp. Bbdali (Man.), fl927] 
1 D. L. R. 907 ; [1927] 1 W. W. R. 
131.— CAN. 

4285 xiv. CovMnisBion 

payable when goods shipped — Services 
rendered more than three months before 
bankruptcy — Ooods shipped within three 
months of bankruptcy.] — Held : the 
salesman could not rank as a preferred 
creditor in respect of such coinmlsBioii. 
— lie HKRCumfi.s Rubber Co., Ex p, 
ALLkft, [1924] 1 D. L. R. 999 ; 4 
O. B R. 656.— CAN. 

4285 XV. Allowaance for ex- 

penses.] — Where a person Is employed 
as a travelling salesman Sc is given his 
expenses in addition to his salary, be 
may claim to stand as a preferred 
creditor as regards both his salary Sc 
his expeusos. — Re Corson Shoe Co., 
U924J 1 D. L. R. 666.— CAN. 

4289 ia. ,1 — A 

travelling salesman, selling goods on 
commission, was allowed by debtor co. 
to sell tiieir goods at speoided prices, 
any goods sold by him to be Invoiced 
to tho customer at the price at which 
he sold, Sc be to bo allowed the difEer- 
enoe between the net price Sc his selling 
price : — H*’ld : not entitled to priority. 
— Re Speciality Baos, Ltd., [1923] 

1 D. L. R. 827 ; 53 O. L. R. 355 ; 

3 C. B. R. 617.— CAN. 

42621. Accountant — Monthly 

salary — Pari time employment.] — Held : 
be was a servant & entitled to rank os 
a preferred creditor. — Re Oordean 
Furniture Co., Exp. Sladoen, il928] 

4 D. L. R. 1198 ; [1923] 3 W. W. R. 
630.— CAN. 

4298 1. Company official — 

Director,] — The mere fact that a 
director who daims priority for wages 
is a superior ofilcer of a oo. does not 
of Itself deprive him of priority. The 
real question is whether the peraon 
making the claim has contracted to 
render service to the oo. boyond wbat 
would come within the soom of his 
duties as a statutory officer. — Re 
Eastern Ontario Mile Products 
Co.. [1923] 1 D. L. R. 691 ; 21 0. W. N, 
483 ; 62 O. L. R. 67.— CAN. 


PART XII. SECT. 1, SUB-SECT. $. 


h 1. .] — The preferential rights of 

a landlord are restricted as provided 
by Landlord Sc Tenant Act, s. 38, Sc 
a landlord cannot claim to rank as a 
pzeferied creditor in i'eBi>ect of sums 
voluntarily paid by him for taxes 
owing by bkpt.— Rs CJbystal, [19261 
2 ILL. K. 840 ; 60 0. L. R. 44.— CAN. 


b 11. Under Landlard*$ Rights 

(Bahlaruvtcu) Act, 1924 (c. 12) (Am,), 
8, 3.]— The above sect, entitles a land- 
lord to priority to the extent of tho 
amount timitea thereby over aU 
bkpt.*s secured orediton. Including the 
Crown.— Re Stajndaiu) Pharmacy, 
Ltd., Be Albebta Pbovincib's Claim 
(A lta.), [1926] 2 D. L. E. 300 ; [1926] 

— fv fT __ tk. Hg 


t/’minoe be deprived of 
prcf^erUwX licnr-^xeept by agreement.] 

Fdbbes (pnt.), 
[1926] 2 D. L. R. 988 ; 7 0* B. R. ku.— 

vAN. 

T — : — Special covenant,] 

— Held : notwithstanding a clause 
m a lease as to acceleration rent, the 
l^dlord WM only entttled to rent for 
the time tho premises were occupied 
by the trustee. — C anadian Credit 

an. Arrears of rent — Priority over 
— Irar revenue taxes,] — Re Solomons 
Boobnee Fro Co (19241 1 D. L, H. 
^ : 58 O. L. K, 497 : 94 0. W. N. 42. 

‘ — - — — •] — The Crown 

claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter 86 according to their priority in 
ti^.— Re Davis, [1924] 3 D. L. R. 
666 ; 4 C. B. R. 698.— CAN. 

£q — Sates tax ,] — Re Calous 

CO., Lto., Ex p, McGuire, [1926] 3 
»• L- B; «»9: 67 O. h. A 872 : 6 

11926} 2 B. L. R. 

- — ;v Taxes due under 

Income War Tax Act, 1917.]— Re 
Humberstonb Coal Co., Ltd., Ex p. 
National I^ust Co.. Ltd., [1926] 3 

P- k- 1: * w. -W: R. iaj 

^ ^ J revsg,, [1926] 1 

W. W. R. 964 ; 6 C. B. R. 639.— CAN. 

I “I — — T dr expenses of 

tfuetee.] — The trustee's claim for his 
fees Sc expenses always precedes the 
Crown's claim for taxes under War 
^venue Tax Act, but if the landlord's 
d^m arose anterior to that of the 
Crown, then the trustee's claim will 
copt after the landlord's Sc will pre- 

claim.— Re D.\vi8, 
y 924] 3 D. L. R. 660 ; 4 O, B. R. 698.— 
CAN. 

•w. CovenctrU by tenant to pay teuresd; 
omer «Epcn«ee.J— A landlord can only 
rank as a preferred creditor In respect 
of arrears of rent. & this Is so even 
where the lease stipulates that the 
tenant shaU make other payments, 
namely a portion of the taxes Sc costs 
of heating the premises. — Re Stanley 

27 O. W. N. 123; 

3 D L. R. 40 : 4 0. B. R. 

n aJ; flK»bw.}— Re MoKbnm, 

KaiT- ®- «• 

PART XII. SECT. 1, I^UB-SEOT. 9, 

, f b Deltf not being debt for 

taxes, raxes or ossesmente.]— The 

^ **lfi>ht of a provlnoe has no 
priority over other creditors of bkpt. 
with tiD a debt due to It which 

Is not a <mbt fqr taxes, rates or assess- 
ments. — Re Cabdston U. P. a. Co- 
OPERATTVB AWOON., Ltd., Re PRO- 
VINOB OP Albekta, [19261 4 D. L. R. 
897 ; [1926] 3 W. W. R. 661.^ANV 

Standard 

Pharmacy, Ltd., Be Alberta Pro- 
yiNOE's C^AIM (Alto.), [19261 2 D. L. R. 
300 ; [1926] 1 W. W. R. 773.— CAN. 

^ K *"~ir fmesf.}— Sales taxes 

due to the l^minion Qovt. under 
Revenue^ Act (Dom.), 
1916 ( 0 , 8), as enacted by lo k if 

merely debts due to 
toe Crov^ not expressly charged upon 
the assets of debtor. — Re West (P, E.) 

0. L. E. 031 ; 2 0. B. 3.— <;AN. 

« 41 — I 


muted as 8eUUr*s effect8,}^Held i to 
take priority over the lien for costs 
given an execution creditor . — Re 
Wiley, Re Anthony Salt Co.. Re 
CusTOMB Duties Claim. 
i I" 790; U925] i 

W. W. R, 683 —CAN, 

. .J }B, Beatth Insurcsnee eon^ 

tribuiwns ,] — On a claim for arrears 
due In respect of Health Insurance 
contributions, alleged to be recoverable 
as Crewn debts ranking next after the 
u^I preferential payments: — HOd: 
Health Insurance contributions were 
recoverable only as a civil debt . — Me 
Lindsay, [1926] N. 128.— IR. 

r iv, — — Debt due to Land Com- 
miasUm.] — Held: a preferential debt. 
—Re Maloney, [1926] I. R. 202.— IR. 

sa. Surety paying Crown debt,] — A 
®vrety who has paid the indebtedness 
of the principal debtor to the Crown is 
enUtled to stand In the same position 
M the Crown Sc to exorcise Its remedies 
for the recovciy of the debt . — Re Pathe 

Co- Canada 

S* h P* O. L. R. 

644 ; 2 C. B. R. 21.— CAN. 

PART XII. SECT. 1, SUB-SECT. 10. 

Fees & expenses of tetistee ,] — See 
<^68 in Part VII., Sect, 6, sub-seot. 2, 

QfKtCm * 

t i. .] — Crawford Sc Co. v, 

HuN-ra^ & Co. (1817), 1 Nlid. L. R. 
43.— NFLD. 

t ii. — Fergus & Glen 

Insolent Estate (1831) 2 Nfld. 
L. R. 27. — ^NFLD. 

4881 i. Judgment creditor Regis- 
tered certificate of judgmeni,y—A judg- 
ment creditor of a bkpt., who has 
registered a certificate of judi^ent 
with the district registrar, is not en- 
titled to a lien against the estate for 
the costs incurred in obtaining the 
Udgment.— Rc Yawoski (1922). 66 

8 ‘ *** 

d L -.] — Held : the trustee 

must pay the sheriff's fees k charges, 
inolumug poundage k the coste of the 
execution creditor in priority to all 
other charaes or claims. — Re Toronto 
hteTAL jt Co. (1921), 67 D. L. R. 

I£^^^j61 0, L, R» 28? ; 8 O. B. R. 138* 

sb. Costs of a^ion continued bv‘ 
trustee — With authority of court ,] — 
Held: costs incurred after the Insol- 
vei^ preferred.— M yebson v. Green 
fe^OMBS (1922), 68 D. L. R. 269.— 

0/ goods supplied to debtor 
— apprpvta of trudee--^For eon- 
Unction of business after banlmej^,] 
•^Ueld : accounts tor such goods nre- 
lerred.— M orris, 110231 3 D. lT R. 
848 ; 63 0. L. R. 86.— CAN, 

• 0 . Money-lender ,] — In no case can 
a nerson who lends money to another 
bd!ore the latter's bkppy. rank as a 
preferred creditor for the money so 
loaned. — R odden, v, Goodman (1922). 
67 D. L. R. 636.— CAN. ’ 

of preparing 
authorised assiflpnmcnf.l— Rs Jacobson. 
Ex ij. Goldberg (N. b.>, [1927] 2 
D. L. R. 363 ; 8 C. B. R. 268.---CAN. 

se. Arrears of maintenance of ^unatie,] 
-^A person of unsound mfnd having 
oieo insolvent, arrears due for mainte-- 
nanoe to the insUtution where he had 
hera kept were ^owed after debts due 
to the Crown, dc In priority to the taxed 
oosti^of his oommlSS^^ NUaum 

11093] 1 I. R. 108.-367^ MWOTOi 



VoL IV.— Bsokraptoy. Oases 4384a— 46S7. 


4384a. Wife — to respeet of annnlto tor main* 
tenanoe of husband*! household.] — Where an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, .on the husband’s bkpcy., claim to 
be paid the amoimt in preference to the other 
creditors . — BXRKsrrr v. Pubdom, [1895] A. 0. 
371 ; 11 R. 184, H. L. 

4885a. Bond to secure annuity taken in 

payment.] — Where a woman lends money to 
her husband [to help him in bis business] Sc 
then accepts from him, in lieu of the money 
lent, a bond to secure an aimuity payable by 
him for her life. Sc he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband. — Re Slade, Obbwkeunk United 
Bbewebies, Ltd. v. Slad^, [1921] 1 Oh. 160 ; 


89 L. J. Ch. 66tf ; 124 L. T. 232 ; 64 Sol. Jo. 

668 . 

4886. Add, AnnotaHen : — Consd. Be Slade, Crew- 
keme United Breweries v, Slade, [1921] 1 Oh. 
160. 

4M8. Add, AnnoUxtitm: — Refd. Be Wombwell 
(1921); 37 T. L. R. 625. 

4842. Add, AnnotcUiona : — Refd. Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse ( 1925), 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 885 ; Scranton’s Trusts 
V, Pearse, [1922] 2 Ch. 87. 

4845. Add, Annotation : — Refd. Dennistoun v, 
Dennistoun (1925), 69 Sol. Jo. 477. 

4S68. Aeld, Annotation : — RefeU"^ l^ade, Crew- 
keme United Breweries v, Slaw , [1921] 1 Ch. 
160. ^ 

4857. Add, Annotation : — Refd. Be Slade, Crew- 
kerne United Breweries v, Slade, [1921] 1 Ch. 
160. 


Part XIII. — Distribution of Estate and Payment of Dividends 


4366a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v, W^ain- 
WRIGHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280 ; 9 L. J. C. P. 107 ; 133 E. R. 68. 
Annotation : — Diitd. Prince v. Haworth, (1905) 2 K. B. 768. 

4873. Add, Annotation : — Mentd. The Kin Tye 
Loong V, Seth (1920), 89 L. J. P. C. 113. 

4408. Add, Annotations : — Apld. Re Home Sc 
Colonial Insce. (1928), 44 T. L. R. 718. Refd. 
Be Gurwiez, Exp, Trustee (1919), 88 L. J. K. B. 
740. 


4424. Add, Annotations /—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91 ; 
Rerkitt v, Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. 

4484a, Proof subsequently reduced.] — Be 

Sbablb, Hoare Sc Co., No. 3210a, arUem 

4487. Add, Annotation : — Refd. Dowe v. Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

4494. Add. Annotation : — Refd. Re Home Sc 
Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV. Administration in Bankruptcy of Estates of 

deceased Insolvents. 

4545. Add, Annotation : — N.P. Latter v. Juckes 4566. Add. Annotation : — Refd. Be Webb (Smith- 
(1926), 42 T. L. R. 723. field, London), [1922] 2 Oh. 369. 

4547. Add. Annotation : — Refd. Be Sarjeant 

[1923] 2 Ch. 302. 4559a. Administration of estate of undls- 

4549. Add, Annotation : — ^Mentd. Be Wigzell, charged bankrupt — Right to after-aoqulred 

Exp, Hart, [1921] 2 K. B. 836. property.] — Sabjsant, No. 1808a, ante. 


Part XVI. — Miscellaneous 

4602. Add* Annotation: — Mentd. Be Foster, 
Bamato v, Foster, [1920] 8 K. B. 306. 

4627. Add, Annotation : — ^Mentd. Scott v. North- 


Practice and Procedure. 

umberland Sc Durham Miners’ Permanent 
Relief Fund Friendly Sc Approved Soo., 
[19201 1 K. B. 174. 


PARt XIL SECT. 8, SITB-SBCT. 1. 

4836 viii. Payment of debt 

wife aa euretu for huaband ,] — atld : 
we not a deferred preditor . — Pe 
BARaoM, Ex p, Babbon, (X98I] 4 
D. L. R. 1807 : 4 C. B. B. 684.>-€Xn. 

PART XIIL SECT. 6. 
tf. Refund-^ Action in county court 
to recover money paid in error,} — Beld: 
not nudntafaaaMe, It not beixig open to 


the Judge to go behind the declared 
dividend. — M cLennan v. Carter. 
[1027] 1 D. L. R. 876 ; 69 N. S. R. 
64.— CAN. 

PART XVI. SECT. 8. SUB-SECT. 1. 

4606 i. Pari of examinatton. — 
)^rtion merely of an examination under 
Bkpoy. Act of a per^n alleged to hare 
property of debtor in bis poMefudon 
cannot be admitted In evidence In 

211 


ooUateral proeeedlnga. — HotruoiNO v, 
Canadian Credit Me.v's 'musT 
ASSOCN.. Ltd., 110211 2 W. W. R. 899 ; 
14 Sask. L. R. 866,— CAN. 


PART XVI. SECT. 8, SUB-SECT, 2. 

•J. Siotion for trial bannkniptcy 
iMciitmr— Adjournment to take oral m- 
dence,) — Re Pulton, [19261 4 D. L. E. 
1901.— CAN. 



Cases 463&— 4818. English and Empire Digest Supplement. 


46S3. Add. Annoiationa : — Refd. Re Drage, Palmer 
& Robeits V. Knight (1026), 184 L. T. 766. 
Alentd. Re Cohen, Rxp. Trustee, [1024] 2 Ch. 
^615 ; Re Hoyle, Ex p. Trustee, [1924J B. & 
0. K. 22. 

4638. Add, Annotations : — Refd. Re Drage, Palmer 
& Roberts v. Knight (1020), 134 L. T. 766, 
Mentd. Re Cohen, Ex p. Trustee, [1924] 2 Ch* 
615 ; Be Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4661. Add, Annotation : — ^Mentd, Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

4665. Add, Annotation : — Consd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665a. Necessary before other side entitled to 

refer to contents.] — On June 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt. *8 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheqiies w'hich were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Kot one of those post-dated 
cheques was paid on' presentation j but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s Onancial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a decLiration that 
the payment to reaps, was a fraudulent 
preference under 1014 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which i^vealed a volun- 
t€U*y offer on J uly 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the que.stion was then raised whether the 
trustee had the right, wlach he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 


entirely voluntary nature of the payment ; — 
Held : (1 ) the 'practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had^ 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after res|). on opening bis case had 
elected to read it ; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
primd facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prinid facie case of fraudulent 
preference « the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application. — Re Cohen, Ex p. Trustee, 
[1924] 2 Ch. 615 ; 04 L. J. Ch. 73 ; [1924] 
B. & C. R. 143 ; sub nom. Re Cohen, Ex p. 
Trustee v. Snow (W. R.) & Co., 69 Sol. Jo. 
36, C. A. 

Annotatitm: — As to (2) Distd.i^tf Drage, Palmer & Roberts v: 

Knight (192fi), 134 L. T. 765. 

4671. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4704a. Whether barred by lapse 

of time.] — In the cii'cumstances : Held : a 
Bolr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — Re Fisher, Exp. Brutton (1845), 
T)e 0. 116; 1 New Pract. Cas. 1.59; 14 
L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur, 96. 

4705. Add, Annotation : — Refd. Knight v, Knight, 
[1925] Ch. 835. 

4753. Add. Annotation : — Mentd. Re Cohen, Ex p. 
Trustee, [1924)2 Ch. 515. 

4771a. .i — WiLLASEY V, Mashiteb 

(1834), 3 My, & K. 293 ; 40 B. R. 112. 

4772a. .] — Whaxjjby v, Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. R. 948 ; 
134 B. R. 894. 

4772b. .] — Shea v, Bosche'iti, Re 

Peile (1858), 25 Beav. 561 ; 53 E. R. 751. 


f 


Part XVII. — Appeals. 

4794. Add, Annotaiion : — Refd. Re Griffiths, Jones 4818. Add. Annotation : — Refd. Be Mathicson 
V. Jenkins, [1920] Ch. 1007. (1926), 70 Sol. Jo. 1161. 


PART XVL SECT. 4 . 

sk. Ex parte order — Eeacission — Non- 
disclosure of true state of affairs.}-^ 
Ite Gordon Brothers. Ltd. (Ont.), 
[192613 D.L. R. 131 ; 7C.B.R.576.— 
CAN. 


PART XVI. SECT. 5. SUB-SECT. 1. 

, -- — Retd : as thi 

work done by the solr. In collecting th< 
debts duo to debtor was of real benefll 
to his estate. & was done with th< 
tacit sanction of the ct.. the costs oj 
the solr. should bo paid to him out o1 
the money lodged by blm with tb< 
official 1 ^^^. — Re Maloney, [1928; 
I. 


«p. Riahts of soliciioff^Amount of 
fees — Emote not realised by trustee ] — 
Re Caplan. (1925) 3 D. L. R. 064 ; 5 
O. B. R. 826.— CAN. 


PART XVII. SECT. 2. 

fz. Order involving amount exceeding 
$500. 1— An appeal lies on the question 
whether a-creditor for an amount over 
$500 shall be entitled to rank on 
bkpt.*s estate as a secured creditor or 
merely as an ordinary creditor, being 
an appeal involving an amount exceed- 
ing $500. — ^Apex Lumber Co. v. 
Johnstone, (1025) 3 D. L R. 1050 ; 
[19261 3 W. W. R. 360.— CAN. 


PART XVfl. SECT. 8. 

4816 i. Application for leave — Within 
what time — Extension of time — Eexive 
to appeal to Supreme Cmtii of Canade .] — 
Re Hudson Fashion Shoppe, Ltd., 
Ex p. Royal Dress Co., [19261 i 
D. L. R. 615 ; 58 0. L. R. 29l— CAN. 

id. Grounds for granting lean 
Landlord's preferenticU claim for rent 
endangered — By claim of Crown — Under 
War Jtevenue Ad, 1915.1 — Re Calcus 
Co., Ltd.. [19251 2 D. L. R. 228 ; 6 
C. B. R. 614.— CAN. 

gf. Question of great importance 

rf* general interest. 1 — Boily v. McNulty, 
[19271 2 D. L. R. 1010 ; [1927 J 8. C. R. 
276.— CAN, 


•n. Of successful application for 
recovery of property intrusted to bank- 
rupt — Payable out of estate.] — He 
NBV1LI.E & Greek (Ont.), [19261 3 
D. L. R. 407 : 7 C. B. R. 631 ; varying, 
[1926J 2 D. L, R. 1026.— CAN. 


•a. Order on question of procedure,] 
No appeal lies from a decision on a 

g uestion of procedure.— Winter v, 
apilano Timber Co. (1926), 87 
B. C. R. 91 ; [19261 2 W. W. R. 680.— 
CAN, 


si. Whether hotel-keeper ** trader ” 

within Landlord db Tenant Ad, 
C. 8. N, B., 1903 (c. 168), a, 47.)— Rc 
Hotel Dunlop. Ltd.. Quinn v, 
Guernsey, [1927 J 1 D. L. R. 810; 
[1927] S. Cf. R. 134.— CAN. 



VoL IV.— Baokraptey. Cases 4819- 6264a 


4819. Add. Annotation : — ^Refd. Se Mathieson 
(1926), 70 Sol. Jo. 1161. 

4881. Add. Annotation : — ^Mentd. Re Cohen, Rx p. 
Trustee, [1924] 2 Ch. 616. 

4836. Add. Annotation : — ^Mentd* Kichmond v. 
SaviU, [19261 2 K. B. 530. 

4836. Add. Annotation : — ^Refd. Be A Debtor, 
[1928] Ch. 199. 

4840. Add. Annotation : — Mentd. Hawkins & 
Sunderland v. Duch6 (1921), 90 L. J. K. B. 
913. 

4857. Add. Annotation : — ^Refd. Be Barley, [1923] 
1 Ch. 177. 


4860. Add. AnnoUxtion : — Consd. Be Barley, [1023] 
1 Ch. 177. 

4869. Add. Armoiaiion : — Consd. Be Barley, [1923] 
1 Ch. 177. 

4873. Add. Annoiaiion : — Consd. Be Barley, [1923] 
1 Ch. 177, 

4876. Add. Annotation : — ^Refd. Be Barley, [1923] 
1 Ch. 177. 

4884. Add. Annotation : — ^Mentd. Be Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

4888. Add. Annoiaiion : — Consd. Be Barley, [1923] 
. 1 Ch. 177. 

4894. Add. Annotation : — ^Reld. Be Barley, [1923] 
1 Ch. 177. 


Part XVI II. — Order of Discharge. 


5023. Add. Annotation : — Consd. Be Kutner, [1921] 
3 K. B. 93. 

5035a. Payment of money in consideration of — 
Void.] — Murray v. Reevrb (1828), 8 B. & C. 
421 ; 2 Man. & Ry. K. B. 423 ; Dan. & U. 
101 ; 108 B. R. 1099 ; auh nom. Murray v. 
Reid, 6 L. .T. O. 8. K. B. 348. 

Annofntions : — Apld. Hall r. Dyson (1852). 17 Q. B. 785. 
Consd. Lovlta'H Claim, [18941 3 Ch. 365. Reid. Qllmoiir 
0 . King (1833), 3 Tyr. 581. 

5035b. S. P Hall v. Dyson (1852), 17 Q. B. 785 ; 
21 U J. Q. B. 224 ; 18 L. T. O. S. 63, 223 ; 16 
Jur. 270 ; 117 B. R, 1481. 

Annotations : — Consd. MoKewan v. Sanderson (1873), L. R. 
15 Eq. 229 ; McKewan u. Sanderson, (18751 L. U. 20 Eq. 
65; Lcvlta*fl Claim, (18941 3 Ch. 305. Reid. Hills v. 
Mltson (1853), 8 Exch. 751 ,* Lound v. Orimwade (1888), 
39 Ch. D. 605 ; Kearley v. Thomson (1890), 24 Q. B. D. 
742 ; Windhlll L. B. of Health v. Vint (1890), 63 L. T. 366. 

5038a. .1 — A bill of exchange given to buy 

off oppo«»ition t/O bkpt.’s last examination & 
the allowance of the certificate : — Held : 
void ab initio. — Reeves v. Hawkes (1802), 
0 L. T. 53. 

5039a. .] — Held : a fraud on other creditors. 

— Rogers v. Kingston (1825), 2 Bing. 441 ; 
10 Moore, C. P. 97 ; 3 L, J. O. S. C. P. 77 ; 
130 E. R. 376. 

Annotation : — Reid. Sweonie v. Sharp (1826), 12 Moore, 
C. P. 163. 

5039b. .] — Held : the agreement was illegal. — 


Hills v. Mitson (1853), 8 Exch. 761 ; 22 
L. J. Ex. 273 ; 155 E. R. 1555. 

Annotation : — Reid. Lound v. Grimwade (1888), 39 CJh. D. 

605. 

5039c. S. P. Humphreys v. Welling (1862), 1 
H.&C. 7; 32L. J. Ex. 33; 6 L. T. 250 ; 158 
E. R. 780. 

5043* Add. Annotation: — Refd. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97. 

5050. Add. Annotation : — Consd. Be Kutner, [1921] 
3 K. B. 93. 

5052. After this case add ** See^ also. Nos. 1664- 
1657a, ante.** 

5093a. Meaning of “ debt.'T — Re Boulton 

Brothers & Co., No. 1657a, ante. 

5262. Add. Annotation : — As to (2) Refd. Be 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings in the pound 
paid.] — The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 1 05. 
in the pound — in this case 16s. in the pound — 
has been paid to his creditors . — Re Kutner, 
[19211 3 K. B. 93 ; 90 B. J. K. B. 1264 ; 125 
L. T. 458 ; 37 T. L. R. 667 ; [1921 1 B. & C. R. 
113 ; svb nom. Re Kutner, Ex p. Debtor v. 
Ofpiciaj^ Receiver, 65 Sol. Jo. 004, C. A. 


PART XVII. SECT. 9. 

sk. Jurisdiction oj Court of A weal 
of British Columbia J — 'I' ho abov*'* ct. 
when acting as an appeal ct. in bkpcy. 
has coraplet-o jurisdiction ovof costs. — 
jKeKwoNOTAi CHONoCo.t Assignment 
OF) (1922), 65 D. L. K. 132; 11922J 2 
W. \V. R. 229; sub nom. Canadian 
^ED iT Men’s Trust Assoon., Ltd. r. 
JANG Bow Kee & Yin Shee, 31 
B. 0. R. 40.— *~CAN. 


PART XVin. SECT. 3, SUB-SECT. 1. 

5018 j. Whose xnfereMs court must 
consider — Public intereMs .] — On con- 
Bidering the application of a debtor for 
his discharge under Bkpcy. Art, regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
Interests of the public . — Re Sokptrk 
Hardware Co., [19231 1 D. L. E. 
1201 ; 119231 1 W. W. R. 960^; 3 
O. B. R. 734.-rCAN. 

6014 i. — Bankrupt.} — Re Jones, 
[1026] N. Z. L. R. 318.— N.Z. 


d i. Reasons of 1rustec*8 report .] — 

Re McKenzie (Man.), [1926] 4 D. L. R. 
210.— CAN. 


PART XVIIl. SECT. 5, SUB-SECT. 1.— 
0. (b)ii. 


5073 ii. 
to whether a 


".J — The test as 
book-keeping 


debtor’s 

methods are those usual & proper in 
the busiuess carried on by him is 
whether debtor can at any time toll 
therefrom iust bow he stands to his 
assets & liabilities . — Re Morden (^1 922), 
66 D. L. R, 332 ; C1922J I W. W. R. 
619 ; 2 C. B. R. 189.— CAN. 

5081 ii. .1 — ^Even when a debtor 

pays less than nfty cents in the dollar 
to unseoured creditors & has not kept 
proper books of account, he may obtain 
his discharge if the bkpcy. appears to 
have been an bones! one & he produ<'(‘s 
reasonable excuses for bis failure to 
keep account books. — Re Covington. 
(192.31 4 D. L. R. 946.— CAN. 

5081 iU. ,1— Re Newsobib (Out.), 

[1927] 3 D. L. R. 828 ; 8 C. B. R. 279.— 

CAN. 
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PART xvm. SECT. 6, SUB-SECT. 2. 

. 5288 i. For what period — Not less 
than minimum perina— Miscon uct .\ — 
Re McCormack (Ont.), (192712 D. L. Rj 
492 ; 8 C. B. R. 211.— CAN. 

z I. — — .J — Debtor had mis- 
represented his fliiaricial position for 
the purpose of obtaining credit. The 
ct fixed the time for discharge at three 
years from the date of the order. — 
He Thieasen, [1924] 1 D. L. R. 588 ; 
(19241 1 W. W. R. 197 ; 34 Man. L. R. 
125.— ^AN. 


PART XVIIl. SECT. 5, SUB-SECT. 3. 

6289 m. — .1— Where the 

assets} of the asBlgnors, a partnership, 
were not equal to fifty cents In the 
dollar on their unsecured liabilities. Sc 
the ct. was not fullv satisliid with 
explanations on oertjilii matters given 
by a partner asking for his discharge, 
an order was made 
on hir consenting to 
him. — Re Sceptre 
(19231 1 D. L. R. 1201 ;^^I1923I 
W. W. R. 966 ; 3 O. B. R. 784.— CA 


for his discharge 
judgment against 
Hardware. Co., 

1 

.—CAN. 



CssM 6277-^B496. Enoubh EMPIRE Digest Supplement 


6277* Add* AftfiotaHans : — Mentd. Be Taylor, p. 
Bolton, [1009] 1 K. B. 103$ Barley, 
[1923] 1 Ch. 177. 

5288. Add, Amwiaiiom : — Befd. Be Barley, [1923] 
l,Ch. 177. Mentd. /2e Walmsley, ik'd? n. The 
Bankrupt (1907), 98 L. T. 56. 

5828. Add. ArtnoMwm : — Mentd, Re Dent, Bx n* 
Trustee, [1923] 1 Oh. 113 ; Performing Right 
Soc. V. I^ndon Theatre ol Varieties, [1924] 
A. C. 1. 

5852a. Illegal agreement with creditor — 

Debt not revived.] — Tabbam v, Freehak 
(1834), 4 B. & Ad. 887 ; 2 Or. A M. 461 ; 4 
Tyr. 180 ; 3 L. J. Ex. 135 ; 110 E. R. OOd. 

Annotation : — Refd. 'Wilkin v. Manning (1854), 9 Ezcb. 575. 

6864a. Liability under annuity deed.] — Doxjojlas 
V. Smith (1849), 13 Jur. 294. 

5867. Add, Ciiafion : — sith nom. Be Merchant 
Traders* Ship, Loan & Insurance Assocn., 
Ear p, Chappell, 19 L. T. O. S. 29. 

5887. Add, Annotation : — Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

5387a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life Interest, such discharge being conditional 
on his pa 3 dng a sum of money, does not have 
the eftect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 


who takes the income as a result of that trust 
on the hap^ning'of the contingency is a 
person who baa an interest of a Idnd which* 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy . — Be Clabk, 
Clare v. Clark, [1 926 ] Ch. ^3 ; 95 L. J. Oh, 
826 ; 135 L. T. 666 ; 70 Sol. Jo, 344; [1926] 
B & O R 77 

5897* Add. Citaiione : — ^BaU Ct, Oas. 151 ; 17 
Jut, 166. 

5899. Add. Annotaiitm : — Mentd. Spencer v. Hem- 
merde, [1922 ] 2 A. 0. 507; 

5899a. Revives debt.] — H att. v. Verdikb (1770), 
2Wm. Bl. 724 ; 96 E. R. 426. 

5399b. S. P. Best v. Barker (1782), 8 Price, 
533, n. ; 146 E. R. 1286 ; au5 nom. Best v. 
Barber, 8 Doug. K. B. 188. 

Annotations: — Consd. WilHon v, Kemp (1815), 3 M. & S. 

505. Apld. Sweeiiie v. Shacp (1820), 12 Moore, C. P. 168. 

Refd. Bl^kboum v. Ogle (1820), 8 Price, 526; Drew v. 

Jefferies (1820), 8 Price, 531. 

5402a. S. P. Horton v. Moooridge (1816), 6 
Taunt. 568 ; 128 B. R. 1154. 

5424a. S. P. Turner v. Schomberg (1746), 2 
Stra. 1233 ? 93 E. R. 11.52. 

Annotation : — FoUd. Bailey v. Dillon (1759), 2 Burr* 736. 

5424b. 8. P. Wilson v. Kemp (1815), 8 M. dt S. 
696 ; 105 E. R. 733. 

Anmotations : — ^N.F. Blackbourn v. Ogle (1820), 8 Price, 

52G. Cooid. Re Oanderer (1822), 1 L. J. O. B, K. B. 16 ; 

Peers v, Gadderer (1822), 1 B. & C. 116. 

5465. Add, Annotation : — Refd. Indian & General 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 


Part XIX. — Statement of Affairs and Discovery of Property. 


5475. Citations : — ^Por “ 24 Q. B. D. 406 ” read 
“ 24 Q. B. D. 466.** 

5475a. Letter returned marked 

** gone away.*’] — Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, A there is notliing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for liis adjourned public 
examination, bad been sent by registered 
letter St returned through the post, marked 
** gone away,*’ a warrant was ordei'ed to be 
issued for his arrest . — Be Levy (1924), 68 
Sol. Jo. 419; sub nom. Be Levy, Ex p. 
Official Receiver, [1924] B. & C. R. 19, 
D. 0. 

5482. Add, Citation : — eiib nom. Be Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. ,] — The object of the 

public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to (he bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may inenminate himself. 


In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public : — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason. — Be Paget, 
Ex p. Official Receiver, [1927] 2 Ch. 85 ; 
96 L. J. Ch. 877 ; 137 L. T. 869 ; 43 T. L. R. 
456; 71 Sol. Jo. 489; tl9271JB. & 0. R. 
118, 0. A. 

6495b. Answers disclosing secret 

formulas lor manufacturing proprietary 
articles.] — Be Keene, h[o. 5511a, poet. 

5496. For All matters considered on 

application for discharge ” read ” 

All matters considered on application 

for discharge.” 

Add. Annotation: — ^FoUd. Be Paget, Em p. 
Official Receiver, [1927] 2 Ch. 85. 


PART XVlll. sect. 6. 
g I. — .... .. Creditor without notice of 

inaolven(nf,h^The ct., on the appUca* 
tloD ot a creditor, anmilled the com* 
pohition order St the dischaxge & made a 
reoeivlog order, — Be MoKay, Bx p. 


Mason, [19241 4 D. L. R. B07 ; 6 
C. B ‘ 

PART XVni. 8BOT. 7, SUB-SROT. 8— 

D* 

•L lAabStUu tor neeeseariee-^Medioal 
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i.) — Held : debtor's disohaige 
did hot free him from liahUity to pay 
for oeoeeeaiiefi which ihciuded medlou 
expetmus. Re Hkynoldb, 11924] 4 
D. L. K. 104; 50, B. K. 09.— 0AM. 



V<d. V.— Baaknipter. Oues 6498*— 9776a. 


6490a* Qu0stloii8 as to loss ol 

froM.}~Seld: though the words with 
mteot deceive or to defraud were absent 
from 1914 Act, s. 167 (1) (c), the Jtiry had still 
to consider whether deft, knowingly & with 
int^t to deodve or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive^ or made 
statements without oaring whether they were 
t^e or not. — v. Phillips (1921), 86 J. P, 
^ 20 . 

Add, Annotation : — ^Mentd. Eshugbayi 
Bleko. ». Nigeria Giovenuaeixt Admiuisterixiig 
Officer, [1028] A. 0. 469. 


5505. Add. Annotation Refil. Re Paget, Eg p. 
Official Beoeivw, [1027] 2 Oh. 85. 

6512. Add. AnnoiaHon; — ^Mentd. Anderson v. 
Daniel (1923), 93 L. J. K. B. 97* 

5594* Add. Annotation : — ^Mentd* Re Gxmsbourg, 
[1920] 2 K. B. 420. 

5631. Add. AnnoMion : — ^Mentd. Eshugbayi 
Bleko V, Nigeria Oovemmont Administering 
OJOftcer, [1928] A. 0. 459. 

5647. Add. Anyiotation -Mentd. Eshugbayi 
Eleko V. Nigeria Government Administering 
Officer, [1928] A. 0. 469. 


Part XX. Property Available for Distribution amongst 

Creditors. 


6084. For the words Admission or rejection of 
proofs.] — See^ generally. Part VIII., anfs,’* 
follovi^g this case, read “ Admission or 
rejection of proofs, see, generally. Part VIII., 
ante,** 

5686. Add. Annofo^ion ; — ^Mentd. Ord v, Ord, 
[1923] 2 K. B. 432. 

5696. Add, Annotation : — Retd. Re Wothered, 
Ex p, Salaman, [1026] Ch. 167. 

6747. Add, Annotations : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Mentd. 
A.-G. V. De Keyser’s Boyal Hotel, [1920] 
A, 0, 508. 

5749. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p, Hibbard, 
[1927 1 1 Ch. 253. 

5754. Add. Annotations : — Apld. Re Collins* [1926] 
Ch. 666, Distd. Earle t;. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 

5760. Add. Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p, Hibbard, 
[1927] 1 Ch. 253. 

5760a. Money paid In compliance with subse- 

quent bankruptcy notice.] — Re Debtors (No. 
771 of 1926), No. 923a, ante, 

6761. Add Annotation: — Refd. Re A Debtor, 
[1928] Ch. 199. 

5766a Add. Anno^ion .* — Consd. Lipton i;. Bell, 
[1924] 1 K. B. 701. 

6769. Add. Anno^ofion : — ^Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


5775a.—.] — On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to a CO. formed by him. On Sept. 27 ho com- 
mitted an act of bkpey. upon wffich a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpey., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the CO. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser ; — Held : the title of the 
trustee related back to the act of bkpey. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee. — Re Gunsbourg, 
[1920] 2 K, B. 426 ; sub nom. Re Gunsbourg, 
Ex p, TiiUSTBB, 89 L. J. K. B. 726 ; [1920] 
B. & C. R. 50 ; sub nom. Re Gunsbourg, 
Ex p. Cook, 123 L. T. 363 ; 36 T. L. B. 485 
64 Sol. Jo. 498, 0. A. 

Annoialioris : — Apld. Re Dombrowskl, Ex p. Trnflteo-(1923), 
92 L. J. Ch. 415. Mentd. Re Wigzoll, Ex p. Hart, , 
[1921] 2 K. B. 835. 


PART XX. SECT. 8. 

5S89 iv. Reoiskred judg* 

ment as seourUyfor loan,}-^A judginent 
by oonfeselon giren by a person who 
is at the time Holvent as seouiity for a 

g resent advance of money Sc recorded 
I bind . lands under Nova Scotia 
Hbglstry Act, R. S., 1900 (o. 1371 e. 16, 
is a valid security as against the 
authorised assignee under an assign- 
ment in bkpey. subsequentiy made.— 
He EHonxNizaui Estatbe Sc Nova 
Bootxa Trust Co., [1923) 1 D. L. R. 
1056 ; 56 N. 8. R. 179.— CAN. 

t 

6713 V. ——.]— The authorised trus- 
tee is not entitled to possession or 
control of any property by lien agree- 


ments for store fixtures Sc fittings 
purchased by debtor, esi>eciaUy if 
nothing has been paid on account of 
such purchases, & bkpt* has no 
official Interest In the property. — 
Re Aliotis Sc Gums (1921 ), 63 D. L. B. 
346 ; 55 N. 8. R. 64.— CAN. 

6718 vl, Lease granted to bank* 

rupt free of rmd — SHpukUion (hat lease 
ntn aeUabie by creduora.] — Held: the 
proi>erty ooufd not be used for the 
benefit of bkpt.*s creditors. — L&OAUtT 
V, Dufrbsnb (1922), 66 D. L. R. 186. — 
CAN. 

— an assignment 

only vests Uie jproperty of debtor in 
the assignee sisbieot to the rights of 
seoured oredltcen, it can only alteot 
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the equity of redemption in the 

f roperty. — White Sc Co, v. The 
ON iA (1922), 69 X>, L, R. 94; 20 
Bxoh. 0. R. 327.— CAN. 


PART XX. SECT. 8, SUB-SECT. 2. 

•m. Under Canadian Bankruptcy 
Act ,] — The English Acts & the Canaoiau 
Act distinguished as to the time to 
which the trustee^s title relates liack. — 
Re Cohen Sc Mahun, Canadian 
Credit Men’s Trust asbocn., Ltd. 
V, Stivak (AltsA [1926] 3 D. L. R. 
QA9. ri926) 3 W. W. R. 34; revsd, 
1 D. L. R. 577; [1927] I 
R. 162; 22 Alta. L. K. 487 : 8 
. 23.— CAN. 





Oases 5776b--6868a. SSnglish axb Empire Dioest StTPPiiEMEET. 


5775b« •] — Bkpt., when he wa«s hopelessly 

insolvent, transferred his business to a one- 
man cOm which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each* 
i*espectively containing a charge on the under- 
taking & assets of the co. Besps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bond fide 
purchasers for ;ralue without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee, 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt. — He Dombrowski, Ex p. Trustee 
(1923), 92 L. J. Ch. 415 ; [1923] B. & 0. B. 32. 

5776. Add, Annotaiions : — Refd. Re Gunsbourg 
[19201 2 K. B. 426. Mentd. Scranton's 
Trustee v. Pearse, [1922] 2 Ch. 87. 

5783. Add, Annotation : — ^Mentd. Sorrell v. Smiths 
[1925] A. C. 700. 

5786. Add, Annotation : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

5791. Add, Annotaiions : — ^Mentd. Burchell v, 
Thompson, [1920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v. Pulton, [1923] A. 0. 
798. 

5798. To the cross-reference before this case add 
“ see, also, County Courts, Vol. XIII., p. 
498, No. 488." 

5805. Add, Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry .] — Re Little IIallingbury, Essex 
(1837), 1 Curt. 556 ; 103 E. B. 195. 

5811a. Secret formulas for manufacturing 
proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, Fiance & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, whDe his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
I'efused to disclose them on the ground that 
they exis^d only in his brain as the result 
of his skill & capacity, & that to disclose 


thorn would be a breach of his agreement 
with his brother : — Held: the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee. — Re Keene, [1922] 2 Ch. 475 ; 91 
L. J. Ch. 484 ; 127 L. T. 831 ; 38 T. L. B. 
663 ; 66 BoU Jo. 603 ; [1922] B. & C. B. 
103, C. A. 

5819. Add, Annotation : — ^Mentd. Re Bush, Warre 
V. Rush, [1922] 1 Ch. 302. 

5821a, Life interest In remninder.] — Re Silber’s 
Settlement, Public Trustee v. Silbbr, 
[1920] W. N. 77. 

5826a. .] — Re Clark, Ouirk v, Clark, No. 

5387a, ante, 

5827. Add, Annotaiions : — Apld. Re Nelson, Norris 
V, Nelson, [1928] Ch. 920, n. Refd. Be Evans, 
Public Trustee v, Evans, [1920] 2 Oh. 304 ; Be 
Smith, Public Trustee v, Aspinall, [1928] Oh. 
915. 

5881. Add, Annotaiions : — ^Apld. Be Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. Refd. Be Evans, 
Public Trustee v, Evans, [1920] 2 Ch. 304 ; Re 
Smith, Pliblic Trustee v, Aspinall, [1928] Ch. 
915. 

5885. Add, Annotation : — Refd. Be Clark, Clark 
V, Clark, [1926] Ch. 833. 

5845. Add, Annotaiions : — Apld. Re Smith, Public 
Trustee v, Aspinall, [1928] Ch. 915. Refd. Re 
Evans. Public Trustee v, Evans, [1920] 2 Ch. 
304; Re Nelson, Norris v. Nelson, [1028] Ch. 
920, n. 

5850. Add. Annotations : — Consd. Re Forder, For- 
der V, Forder, [1927] 2 Ch. 291, Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
804. 

5851. Add, Annotation : — Distd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

5858. Add, Annotation : — Consd. Re Womb well 
(1921), 37 T. L. B. 625. 

5859a. Of property partly of bankrupt & 

partly of third party — Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
. & before bis bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest sliould 
determine in the event of his bkpcy. : — Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & thei‘efore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent. — Re Wombwell (1921), 125 L. T. 


PART XX. SECT. 4, SUB-SECT. l.—E. 

80 . AJoriey placed in bank to credit of 
bankrupt.] — field: the bank could not 
apply the moooys to satisfy debtor’s 
lialiility to the bank, it being a fraudu* 
lent prefei’onoo. — Re Lonomork, Rx p. 
Royal Bank & Rider, 119231 2 
D. L. R. 873 : 3 O. B. R. 818.— CAN. 


(i. Money from sale of chattels—- 
Sold under void lyills of sale,] — The ot 
made an order for payment to th<: 
offloia) assignee of the value of th< 
chattels seized & sold by the money 
lender.- -TVrnbull's Estate (Offi- 
cial Assionek op) r Goldstein (1921) 
29 C. L Ft. 377 r 21 rt. R N S W 
095 ; 88 N. S. W. W. N 170.— AUS. 

fa. Money paid in circumstances 
yiring hankhipt no right of recovery.]— 
Held : tbo assignment did not vest th< 
moneys so paid in the trustee.— 


Salter & Arnold. Ltd. v Dominion 
Bank (1922), 68 D. L. R. 767 ; [1922] 
2 W. W. R. 280.— CAN. 

sd. Money ^supplied to provide bail 
for bankrupt] — Held : the money never 
was the property of bkpt. — M orris v, 
Kline, Demers, Garnishee (1922), 
68 D. L. R. 222 ; 2 0. B. R. 621.— 
CAN. 

j i. Money illegally paid to solicitors 
by former trustee,] — The ot. ordered the 
solrs.' bill to be retazed & a reference 
to be made to inquire into tbe validity 
of the solrs.' retainer. — Re Bryant 
ISARD & Co., [1924] 3 D. L. R. 487 ; 
6 C. B. R. 6.— CAN. 

st. Money from sale by lender of 
securities for loan — Cu8tomer*8 securities 
wrongfully deposited wWt lender by 
banl^pt] — efroumstanoes in which : — 
Held: the money so paid to the 
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trustee belonged to the customer. — 
Re Thompson, Sons & Co., Newton v, 
Hamilton, [1927] 1 D. L. R. 943 ; 
[19271 1 w. W, R. 308 ; 36 Man. L. R, 
312.— CAN. 


VaRT XX. SECT. 4, SUB-SECT. 2,— 

D. (a). 

6846 Ul. .1— A., by wiU. 

inherited property which was declared 
by the will U) be on^oixable, but he 
was given power to dispose of It : — 
Held : A. could not assert the on- 
solzablo quality of his pro]>erty in 
bkpcy. proceedings. — Oraig v. Ken- 
nedy (1022), 68 D. L. R. 78 ; 2 O. B. R. 
628.— CAN. 


0 I, Clause forfeiting deposit on 

lessee* s bankruptcy.]— Re Abraham 

69 O. L. R. 164; [1926] 3 
L. "R. 971.— CAN. 
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i37 ; 87 T. L. B. 626 ; 8%ib nonu Be Womb* 
WELL, Exp, Trustee. [1921] B. & C. B. 17. 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amoimt actually advanced & no more. — 
Be Johns, Worrell v, Johns, [1928] 1 Ch. 
737 ; 97 L. J. Ch. 346 ; 139 L. T. 333 ; 72 
Sol. Jo. 486. 

5865. Add, Annotation : — Consd. Be Wombwell 
(1921), 87 T. L. B. 625. 

5870. Add, Annotation : — Apld. Be Johns, Worrell 
V. Johns. [1928] Oh. 737. 

5872. Add. Annotation : — Consd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5884. Add, Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5885. Add, Annotation : — Refd. Re Clark, Clark v, 
Clark, [1926] Ch. 833. 

5860. Add, Annotation : — Consd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5807. Add, Annotation : — Dlstd. Re Forder, Border 
V, Forder, [1927] 2 Ch. 291. 

5898. Add, Annotations : — Consd. Be Forder, Bor- 
der V, Forder, [1927] 2 Ch. 291. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
304. 

5899. Add, Annotation : — Consd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5902a. On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come — Order of Probate Court setting apart 
whole income for children of beneficiary.] — 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if f)ayable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 aft.er 
the dissolution of O.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910; — Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C’s. interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpw. — Be Carew’s Trusts, 
GELLIBRAND V. *^AREW (1910), 103 L. T. 
658; 66So1.J:M40. 

5905. Add, Annotation : — Consd* Be Border, Forder 
V, Forder, [1927] 2 Ch. 291. 

5908. Add, Annotation : — Consd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch, 1007. 

5909a. ** Shall do some act whereby income 
would be assigned — Authority to pay Income' 
to trustee of composition scheme — No notifica- 
tion of authority to trustee.] — B. was entitled 


to the income of one-third share of the residuary 
estate of testatrix unless Sc untU he should be 
or become bkpt. or should do or suffer some 
act or thing wliereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. or. the doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an a\ithority to the trustees of testa- 
tnx^s will until further notice to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by B. to tl trust.ee of the 
scheme for compositioii^ concerning the 
authority given to the trustees of the wiU 
until after these proceedings had been taken 
in the matter ; — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
— Ite Hamilton, FitzGeohgb v, FitzGeorgb 
(1921), 124 L. T. 737, C. A. 

5913. Add, Annotation : — Refd. Re Border, Forder 
V, Forder, [1927] 2 Ch. 291. 

5916. Add, Annotation : — Consd. Be Forder, For- 
der V, Forder, [1927] 2 Ch. 291. 

5920. Add, Annotation : — Consd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5922. Addi Annotaiion : — Dlstd. Be Griffiths, 
Jones V, Jenkins, [1926] Ch. 1007. 

5922a. ** By any deed or document anticipate, 
charge, assign, or otherwise dispose of *’ — 
Debtor presenting bankruptcy petition.] — 
Held > the forfeiture clause had not taken 
effect . — Be Griffiths, Jones v, Jenkins, 
[1926] Ch. 1007 ; 95 L. J. Ch. 429 ; 136 L. T. 
57 ; 70 Sol. Jo. 735 ; [1926] B. & C. B. 56. 

5924. Add, Annotation : — Expld. Be Forder, For- 
der V, Forder, [1927] 2 Ch. 291. 

5925. Add, Annotation : — Consd. Re Forder, Bor- 
der V, Forder, [1927] 2 Ch. 291. 

5931. Add, Annotaiiona: — Consd. Re Forder, Border 
V, P'order, [1927] 2 Ch. 29 1. Refd. Be Evans, 
Public Trustee v, Evans, [1920] 2 Ch. 304. 

5932. Add, Annotation : — Apld. Re Evans, Public 
Trustee v, Evans, [1920] 2 Ch. 304. 

5932a. Bankruptcy before death of testator.] 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity ; — Semble : such a direction 
applied only to future events, & no forfeitmo 
would be incurred by an insolvency during 
testator’s lifetime. — Be Draper (1888), 67 
L. J. Ch. 942 ; 58 L. T. 942 ; 36 W. R. 783. 

Annotation : — FoUd. Re Strange, Lamb v, Boesi Leu (1916), 
00 Sol. Jo. 640. 

5932b. ** Until he shall forfeit same In case of 
bankruptcy — Existing bankruptcy known to 
testator .] — Re Evans, Public Trustee v, 
Evans, No. 6936a, post. 
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vi. Charge aa collateral security 


far advance on mortgage.) — Held : on 
the charge being given by applt. the 
interest appolntea to him bocamo 
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forfeited. — ^M cQuaDK v. 

(1927), 39 C. L. II. 222 ; [1927] Argus 
L. 11, 258 ; 1 A. L. T. 61.— AUS. 
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69830 .AM0 AnnoiaUon R«fd« Me Forder, Forder 
r. Forder, flP27J 2 Ch. 20h 

6994. Add. AnnoiaMon Refd. Be Forder, Forder 
9, Forder, [1927] 2 Ch. 291. 

6936. Add. Annotation Apld. Be Forder, Forder 
V. Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at after determination 

of prior life Interest — ^Annulled after Income 
payable.] — was bequeathed an interest 
during nia life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt,, such beneficiary should 
forfeit his share which should thereupon -de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1920, he procured the annul- 
ment of his bkpey. Between Dec. 14, 1926, 
the date of the annulment the trustees 
received income in respect of the residua^ 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by tnem : — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s es^te which they 
could have been asked to hand over to the 
trustee in the bkpey. of B. before the annul- 
ment of his bkpey., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause. — JK cFobdeb, 
Forder r. Forder, [1927] 2 Ch. 291 ; 96 
L. J. Ch. 314 ; 187 L. T. 538 ; [1927] B. & O. R. 
84, C. A. 

5936. Adds Annotations : — ^Apld. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
IMblic Tnistee v, Evans, [1920] 2.Ch. 304. 

5936a. ** Unless he attempts to become bankrupt — 
Whether applicable to bankruptcy in invitum 
or generally.] — Testator, by Ids will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell &> convert with power to postpone, & 
proceeded : “ Out of my estate I desim my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attainix^ that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator dewed 
two freehold farms to his son H. for-the term 
of his life or ** until he shall do some act to 
efiectuate a sale or mtge. thereof or which 


shall forfeit the same in the case 
in either of which events the fw 
faJl b&ck into & form part of m 
estate. Testator died on Sept, 
leaving his widow, his daughter, « 
surviving. On Nov. 3, 1911, b 
order had been made against on 
petition, the act of bkpey. beu^ the failuro 
to comply with a bkpey. notice, Aj on Nov. ^4, 
1911, he was adjudged bkpt. Testator n^e 
his will A; codicil with knowledge of thew 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpey. had not been 
annulled. On a summons taken out by tne 
trustees for the determination of 
tions whether the legacy given to H. by tne 
will had become forfeited by his 
whether the freeholds devised to him by the 
codicil belonged to him or formed pa«rt of 
the residuary estate i—Held : (1 ) the words 
“ unless he attempts to become bkpt. m 
the will must be read in their strict gram- 
matical sense A; as so read did not apply to 
a bkpey. in invitum or bkpey. generally, « 
therefore no forfeiture of the annuity had 
occurred on which the discretions.^ trust 
arose, consequently the annuity was 
payable to the trustee in H.’s bkpey. ; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Metedith^ No. 5932, 
ante, to the past bkpey, of H., A there WM 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate.— J?c Evans, Pubtjlo Trustee v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 525 ; 
123 L. T. 735 ; 36 T. L. R. 674, C. A. 

5946. Adds Annotation : — Generally, Mentd. Re 
Conyngham, Conyngham v. Conyngham, 
[1920] 2 Ch. 495. 

5953. Add. Annotation : — Reid. Re Blyth Ship- 
building A Dry Docks Co., Forster v. Blyth 
Shipbuilding A Dry Docks Co., [1926] Oh. 494. 

5958. Add. Annotations: — Consd. Anglo-Baltic A 
Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 106. Dlstd. Hood’s 
Trustees v, "Southern Union General Insce, Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58. 

5958a. .] — ^H., who had taken out a policy of 

insurance in deft, co. against third party 
risks, was involved in an accident whereby 
0. was seriously injured by H.’s motor car. 
O. commenced proceedings against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt v A the official ^oeiver 
was appointed the ti stee - in the bkpey. 
The trustee informed t»w joo., in reply to a 
question put by theirv "that he did not 
propose to take any part in O.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to ln<^muify him 
in respect of any judgment obtained against 
him by C. Shortly afterwards C. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H, committed a second act of bkpey. A was 
adjudicated bkpt. for the second time, A 
a trustee was appointed. In an action 


Of hkpoy.,” 
ms were to 
s M^duary 
13 , 1913 , 
r his son H. 
\ receiving 
a creditor’s 
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--.-—1, ' trustees jolatlr for » 

dedare^ deft. Z. wew 

liable to Indenmlfy H. & or oltf* 

‘i* th?t tbe^e* 

j release the 

}“ the tJiMtee mder 

'^“t'withstatiding that 0 ’a 
ol^, b^g one In respect of a tort for wMch 
judgment was not obttdned till after the 

provable in such bkpcy.; (2) the benefit 
of the mdemnity having vested in the 
trustee in the flret bkpcy., his right thereto 
oouid not be affected by any subsequent 
agreement between deft. co. & H. ; (3) the 
trustee in the first bkpcy. was not estopped 

to take part in C.*s action 
gainst H. from asserting his claim against 
deft. CO. — Hood's Trustees v. Southern 
UNION General Insurance Co. op Aus- 
TR^ia, p9281 Ch. 793 ; 97 L. J. Ch. 467 ; 
139 L. T. B36, C. A. 


5963. Add, Annotation : — Mentd. Re Blyth Ship- 
budding & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 

6966. Add, Annotations : — ^Mentd. Maatschappij 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166 ; Knight v. 
Ponsonby, [1925J 1 K. B. 646. 


6052. Add, Annotation : — Retd. Re Pennington & 
Owen, [1926] Oh. 825. 


6074. Add, Annotation : — Distd. Re Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814, 

6092. Add, Annotation Mentd. Re Rush, Warre 
V. Rush, [1923] 1 Ch. 66. 

6111. Add, Annotation : — Consd. Bergerem v* 
Marsh (1921), 91 L. J. K. B. 80. 

6118. Add, Annotation : — Apld. Bergerem v, Marsh 
(1921), 01 L. J. K. B. 80. 

6116a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. ed'ter his death, & a “ syndic ** 
WM appointed there to whom creditors' claims 
might be sent. The effect of the order on the 
evidence was to vest in the French “ syndic " 
the whole of bkpt.'s estate, Including assets 
accruing after the commencement of the 
bkpcy. In a subsequent creditor’s adminis- 
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uiauou action in England, K., an EnglisJi 
roditor, wa* appointed administrator k after 
a grant of administration with the will 
Preceded to advertise for creditors. 

Jiow claimed that the 
^ ^bis country should be transferred 

^ application was 
^ccewful the costs of administration here 
would have to be deducted :—He W ; a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the syndic ” was 
entitled to the whole of the assets whereso- 
eyer situate, these must be handed to him 
d®<lncting the costs, charges & expenses 
m the administration proceedings here. — 
^ Burke, King v, 'Terry (1919), 64 L. Jo. 
430 ; 148 L. T. Jo. 176. 

dnnoMi^:^'B,aA, Bergerem v, Marsh ' 121), 91 L. J. 

A.* J3« oO* 


6415b. J— In 191# deft., a domicUed 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
bec^e tenant of a house in Ghent for a 
period of eight months from Apr, 1913, & 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership ^ its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr, to 
show cause why it should be dissolved. It 
was, however, aflirmed by the Ct. of Appeal. 
Pltf., trustee in the bkpcy., brought on action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
— Ueld : (1 ) the decree of the Belgian ct. 
was valid inasmuch as deft, had suDmltted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct,, there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver. — 
Bergerem v, marsh (1921), 91 L. J. K. B. 
80; 125 L. T. 630; [1921] B. & 0. R. 
195. 

6116c. — Re Koopebman (1928), 72 

Sol. Jo. 400. 
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Premium paid by bank- 


rupl J— Where payment# due to a co. 
IsBulng a policy were not by the 
polioy itBelf expressed to be payable 
during the lifetune of the asRured or 
for seven years at least ; — Ueld : tho 
polioy was not within the protection 
afforded by Life Insurance Act, 1908, 
s. 66> 6c toe policy-moueys passed to 
the official assignee of the deceased 
policy *holder. — London & Lancashire 
Insurance Oo., Ltd. v. Fisher, 11924] 
N. Z. L. n. 13^8.— N.Z. . 


6961^ in. Property tranaferred 
before assignment in bankruptcy,] — A 
trustee in bkpcy. is not entitled to 
Moover Insuranoe on a building burned 
after the asslgiunent in bkpcy., but 
whtoh stood on la^ transferred prior 
to the amtfgpTueut, — C anadian .Credit 


Men’s Trust Assoon., Ltd. v, Winni- 
PBO Firb Underwriters’ Agency 
(Alta.]. i:i926] 8 D. L. R. 528 ; (19261 
2 W. W. R. 641.— CAN. 

5967 11, — . In action of tort ,] — 
Damages for personal injuries do not 
vest m the trustee in bkpcy. — Ke 
Houastbr (Out.), [19261 3 D. L. R. 
707 ; 7 0. B, R. 629.— CAN, 

aq. Rights under eontraot — Oan- 
^UaUon before receiving order,) — Held : 
the trustee in bkpcy. had no rights 
under the oontraot in the name of 
bknt.. It having been rfghUy can* 
oelled. — Re Douar Taxi Oo., Ear p. 
Trustee, f 1924 1 8 D. L. R. 97; 4 
0. B. R, 867.*-CAN. 

St. proceeds of frmipany*s 

by directors-^ To discharge personal 
mwrantses of dircetors,]^ Held : the 
tranaaotloh wm not ftaudaleat.— JRe 
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United Exhtbitors, [1925] 8 D. L. B. 
44C ; 6 C. B. R. 779.— CAN. 


PART XX. SECT. 4, BUB-SECT. 8.— B. 

iv. Proceeds of sale. — BUI of adU 
given by husband to wife-^-To secure 
loan by wife.y-Beld ; the proceeds 
derived from realisation of the seourlty 
effected after an act of bkpcy., but 
before actual adjudication, were money 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpcy., as such, assets in 
the husband's eetate.-^Rs Haw, [1926] 
N. Z. L. R. 668.— N.Z. 


BW. Chatteta in ostensible possesston of 

husband-~Oni/s of proof,] — Ueld : the 
onus was on the wife tcjirove that they 
were her property. — Re McEixandS 
BsTATR, [mSl 4 D. L. R. 895 ; 8 
O. B. R. 849.-^AN. 
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6121. Add. AnnotcUions : — Refd. Re Wait, [15)27] 
1 Oh. 606. Mentd. Performing Eight Soc. v. 
London Theatre of Varieties, [1924] A. O. 1. 

6123. Add. Annotation : — Refd. Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. B. 768. 

6124. Add. Annotation : — Refd. Earle v. Hems- 
worth R. D. 0. (1928), 44 T. L. R. 758. 

6126. Annoicdiona Apld. Re Collins, [1925] 
Oh. 656. Dlstd. Earle v. Hemsworth R, D. 0. 
(1928), 44 T. L. R. 605. 

6128. Add. Annoiationa: — Consd. Re Wait, [1927] 
1 Oh. 606. Mehtd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1; 
Kursell v. Timber Operators & Contractors 
(1926), 96 L. J. K. B. 669 ; Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

6129. Add. Annotations : — Apld. Re Collins, [1926] 
Ch. 666. Dlstd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 005. 

6129a. .] — Re Collins, No. 6669a, post. 

6185. Add. Annotation. : — Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & 0. R. 297. 

6136. Add. Annotation : — Mentd. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 

6146. Add. Annotation : — Mentd. Banque Beige v. 
Hambrouck, [1921] 1 K. B. 321. 

6150a. Transfer of shares bought for client.] 


— A. instructed his broker to purchase on his 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his -petition 
in bkpcy. A the transfer passed to the official 
receiver & from him to the trustee in bkpcy# 
of the broker. It was claimed by the firm & 
also by A. : — Held : it was “ property held 
by bkpt. on trust ** within the exception 
contained in 1914 Act, s. 38, & it mu^ be 
handed over to A. — Barbejr & Sons v. 
Riglby (1922), 38 T. L. R. 660 ; 66 Sol. Jo. 
577. 

6208a. ’.] — In the circumstances {see No. 

6208) : — Held : C. had a lien on the goods 
for his debt. — Burn v. Carvalho (1834), 
7 Sim. 109 ; 68 E. R. 777 , sabaequeni pro- 
ceedings (1839), 4 My. & Cr. 690, L. C. 

Annotations Frith v. Forbes (1862), 31 L. J. (3h* 
793. Refd. HutciilUBon v. Heyworth (1838), 9 Ad. & El 
375. 

• 

6249. Add. Annotation : — Mentd. The Kronprin- 
sessan Margareta, The Parana, etc.,* [1021] 
1 A. C. 486. 

6263. Add. Annotation : — Mentd. Banque Beige v, 
Hambrouck, [1921] 1 K. B. 321. 


PART XX. SECT. 4. SUB-SECT. 0.— 

B. (b). 

r 1. .] — AUhotiffh a foreign 

Bkpcy. Act cannot, of its own force, 
operate beyond tho country which 
enacted it, I'ot private International 
law & the comity of nations operating 
on tho general principles relating to 
movable property will n^cognlsc its 
extra-territorial effect, so far at least 
as it deals with personal property, 
especially where, as in tho cohc of the 
U.S. Bkpcy. Act, the Act does not 
expressly confine Itaelf to property 
within the United States, but extends 
to ** all property ” of bkpt. ; & the 
fact that the U.S. Bkpcy. Act is given 
efftHrt in Canada only by comity of 
nations Is not a ground for bolding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act In tho 
United States, — Williams v. Rice 
(Man.), [1926] 3 D. L. R. 225 ; [1926] 
2 W. W. K. 192.— CAN. 

M. Insolvency in South Africa — 
Prop*>rfy in Ireland.] — By an order of 
the Supreme Ct,. of the Union of South 
Africa the estate of an insolvent was 
eoquestrated for the benefit of his 
creditors ; subsequently a trustee of 
the estate was elected. & was declared 
ontitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The In-iolvent was entitled to certain 
freehold & leasehold property in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the Insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland The Supreme Ct. 
of South Africa having requested the 
Irish c*t to act in Its aid, the trustee 
applied for an order vesting the pro- 
perty in him : — Held : he was entitled 
to such order . — Re Bolton, [1920] 
2 I. 11. 324.— m. 

PART XX. SECT. 4, SUB-SECT. 7. 

0124 i, Paymerds to accrue under 
tni'Uding contract — Retention nurney .] — 
Held : moneys already earned by the 
assignor, although not already due & 
payable to him, could be assipmed by 
him. Sc their assignment was not 
invalidated by bkpcy. intervening 
before such moneys became due Sc 
payable. Sc this principle was applic- 


able to retention money kept back in 
respect of progross payments under a 
building contract. — O pfioial Assignee 
w. SflAKPE, [1921) N. Z. L. R. 460. — 
N.Z. 

0128 I. Book debts — Assignment to 
incorporated bank.] — Held: the assign- 
ment of all book debts then due or 
accruing due or thoi*eafter to become 
due was a general assignment of book 
debts within Bkpcy. Act, 8. 30, but was 
valid. — Sapera TOBAcro Co. v. Royal 
Bank of Canada (1922), 63 D. L, R. 
58 ; 2 C. B. IL 309 ; 52 O. L. H. 131.— 
CAN. 

0128 U. Assignment not regis- 

tered — No provincial legislation pro- 
viding for registration.] — Held : assign- 
ment void as again<«t trustee In bkpcy 
— Royal Bank of Canada v. Eastern 
Trpst Co., [1923] 1 D. L. R. 498 ; 
[19231 S. C. R. 177.— CAN. 

0128 111. Future book debts.] — Re 
Gordon Store. Ltd., Ex p. Standard 
Bank, (19231 4 D. L. R. 279 ; 3 

C. B. R. 816.— CAN. 

0128 iv. .1 — To be valid against 

a trustee In bkpcy. any ossigument of 
future book debts must be rigidly 
according to Bkpcy. Act, s. 30. — R.e 
Waiton. [19241 4 D. L. R. 706 ; 6 

C. B. U. 112.— CAN. 

PART XX. SECT. 5, SUB-SECT. 1. 

0138 iv. ,1 — Re Standard Im- 
ports, Ltd., Ex p, Canadian Express 
Co. (1922), 08 D. L. R. 396 ; 2 C. B. R. 
206.— CAN. 

6183 V. .) — Re Wilson (Ont.), 

[1926] ID.L.R. 584; 7 0.B. R.437.— 
CAN. 

PART XX. SECT. 6, SUB-SECT. 2.— A. 

0139 iv. .] — As against an 

assignee in bkpcy. one who has as 
principal consigned goods to bkpt. 
under an agency oontract by wbioh 
the property did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided Sc so far as they can 
be identified. — Re Cocks Estate Sc 
Consort Trading Co. (1922), 66 

D. L, R. 778 ; [19211 3 W. W. R. 434. 
— <JAN. 

0189 V. Money entrusted to .] — 

Held : the payer could only rank ae a 
preferred oredltor if the trust money 
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could be traced to a particular fund.— 
He Dominion Ticket, etc. Corpn., 
Aker, [1924] 2 D. L. R. 807. — 

61501. BroT:er — Securities sold for 
client — Proceeds paid into broker* a 
general account] — Held : as the money 
could not be distinguished In any way 
from otluir moneys in the general 
account of the brokers the client oould 
not claim it Sc could only sue for breach 
of contract. — D alphe r. Fairbanks, 
GosskLIN & CJo. (1922), 66 D. h. R. 
335 ; 2 C. B. R. 624.— CAN. 

sb. Sole beneficiary — ff'idotFs claim 
to share of esiaie ] — Where a widow 
claiiufl under Widows Relief Act, 
R. S. A., 1922 (c. 145), s. 10, to the 
unadmlniKtcred portion of her hus- 
band’s estate, such portion does not 
vest In the trustee in nkpey. of the sole 
beneficiary under the husband's will. — 
Re McIntyre, [19251 4 D. L. R. 127 ; 
[1925] 3 W. W, R. 172.— CAN. 

PART XX. SECT. 6. SUB-SECT. 2.— B. 

so. Specific purpose — Stock certificate 
deposited ufith agent — For sale.] — Bkpt. 
sold a portion of the shares & bad uie 
remainder fraudulently transferred into 
his own name : — Held : the trustee 
must return the shares. — Denman v. 
Touba'^. Hart Sc Anderson & Bell 
Tklkpiionk Co. (1922), 66 D. L. R 
672.— CAN. 

sd. ,1 — Held: it was 

necessary for petitioner accurately to 
Identify Ihe certificate which he claimed 
from the Insolvent. — McKay v. Tur- 
OEON (1922), 67 D. L. R. 607.— CAN. 

PART XX. SECT. 5, SUB-SECT. 4,— A. 

0261 I. Oeneral rule — Fund vndia- 
anguish able.] — In order to give rise 
to a right to follow moneys as trust 
moneys mixed with the trustee's 
personal moneys there must have 
existed a trust fund capable of being 
identified Sc followed. — Re CJhristib 
Grant, Ltd., Exp, Canadian Express 
C3o., [1923] 1 D. L. R. 506 ; 32 Man. 
L. R. 375 ; (19221 3 W. W. R. 1161.— 
CAN. 

0201 ii. S.P. OoiLviE Flour Mills 
Co.. Ltd. v. Canadian Credit Men's 
Trust Assoon.JLtd., [1926] 4 D. L. R. 
909 ; [1925] 3 W. W. R. 586.— CAN, 
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6270. Add. AnnoiaHon : — Retd. Banque Beige v. 
Hambrouck, [1921] 1 K. B. S21. 

6272. Add. Annotations : — As to (\) Refd. Banque 
Beige V. Hambrouck, [1921] 1 K. B. 821. 
As to (2) Refd. Banque Beige v. Hambrouck, 
[1921] 1 K. B. 321; Be Wt, [1927] 1 Oh. 
600. 

6295a. idle interest falling into possession — During 
third bankruptcy — Right of trustee under 
previous bankruptcies.] — Be Silber*s Set- 
tlement, Public Tbustbb v. Silbeb, [1920] 
W. N. 77. 

6298. Citations : — For “ Chippendale v. Tomlin- 
son (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406 ” read “ Chippbndail v. Tomlinson 
0785), 4 Doug. K. B. 318 ; 1 Cooke’s 

Bankrupt Laws, 8th ed., p. 428 ; 99 E. B. 
90Q.” 

Add. Annotations : — Distd. Beckham v. Drake 
(1849), 2 H. L. Oas. 679. Consd. Re Roberts, 
[1900] 1 Q. B. 122. Refd. Be Elswood (1856), 
20 L. T. O. S. 96 ; WadUng v. Oliphant 
(1875), 1 Q. B. D. 145. 

6308. Add. AnnoicUion : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. O. 165. 

6313. Add. Annotation: — Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. 

6317. Add. Annotation : — Mentd. Hoystead v. 
Taxation Comr., [1926] A. 0. 155. 

6324. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6331. Add, Citation : — svh nom. Re Clayton & 
Beaumont^’ Contract, 2 Mans. 345. 

6334. Citations ;-~For “ [1918] 2 Ch. 389 ” read 
“ [1918] 2 Ch. 339.” 

6347. Add. Annotation : — Refd. Chillingworth v. 
Escho, [1923] 1 Ch. 576. 

6348. Add. Annotation : — Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6349. Add. Annotation : — Mentd. Hoystead v. 
Ta^^ation Comr., [1926] A. C. 155. 


6352. Add. Annotation : — Consd. Be Wigzell, Ex p. 
Hart, [1921] 2 K. B. 836. 

6366. Add. Annotaiions : — Distd. Be Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Refd. Re Cohen, Ex p. 
Official Receiver, [1919] 2 K. B. 271 ; Be 
Wigzell, Ex p. Hart, [1921 ] 2 K. B. 835. 

6390a. Property acquired between two insolvencies 
— ^Assignees under second insolvency en- 
titled.] — Curtis v. Sheffield (1836), 8 Sim. 
170 ; 6 L. J. Ch. 377 ; 59 E. R. 70. 

Annotation : — Oonsd. Re Clagotts Estate, Fordham v. 
Clagott (1882), 20 Ch. D. 637. 

6395. Add. Annotation : — Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

6398. Add. Annotation : — Refd* Mathieson 

(1926), 70 Sol. Jo. 1161. ^ 

6399. Add. AnnoicUion : — MentdT* Re Lee, Ex p. 
Orunwaldt, [1920] 2 K. B. 200. 

6409. Add. Annotation : — Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

6410. Add. Annotation : — Mentd. Parr v. A.-G.» 
[1926] A. C. 239. 

6415. Add. Annotation : — As to (2) Refd. Watson 
V. Haggitt (1927), 44 T. L. R. 90. 

6449. Add. Citation : — suh nom. Be Plimmeb, 
Exp. Speileii, 14 C. B. 160, n. 

Add, Annotation : — Refd* Graham v. Purber 
(1853), 2 C. L. R. 10. 

6464. Add. Annotation : — Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6477. Add. Annotaiions : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6483. Add. Annotation : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 867. 

6507a. In name of agent-^Delivery orders in 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 


6267 i. Agent to sell goods — Right to 
proceeds of sale.] — Money received by 
a eoinraiHsioa agent from sales of Ids 
customers’ propi'ily Is, after dedurtion 
thorofroin of the agent’s commisriion 
& eypouHos, money held by him In a 
fldurfary capacity. & If it is mixed 
by the agent with his own money in 
his gencial banking account & be 
become bkpt., the money can be 
followed by the cestnis qae trust if it 
is still traceable; otherwise they have 
no recourse other than proving their 
claims In the bkpey. — S m:.ter & 
Arnold, Ltd. v. Dominion Bank, 
[1923J -3 W. W. U. 257.~CAN. 

PART XX. SECT 6. 

6283 i. “ Working tools ” — Law 
agent's library. \ — Held: law reports, 
statutes, & legal text-books, forming 
the professional library of a practising 
law-agent, were not necessary ** work- 
ing tools.” — PfiNELL V. Elgin, [1926] 
8. O. 9.— SCOT. 

h i. .] — Re Trenwith, 

[1922] 3 W. W. R. 1206.— CAN. 

hli. Effect of mortgage.] — Where 

the owner of an urban homestead 
mortgages it, the exemption rights of the 
owner are oouhnod to the equity of 
redemption. — Re Bell, [1822] 1 
W. W. R. 1015; 67 D. L. R. 66; 32 
Man. L. R. 9 at p. 13.'~-*OAN. 

h ill. ” Building occupied 

By debtor .] — Debtor was the regis- 
tered owner of a lot on which was a 
two-storey building, in the upper 
Btoi*ey of which he & his wife had 
dwelt continuously since his purchase 
of the lot. The lower storey was used 


mainly as a store, in which debtor’s 
wife carried on a biiRiness, but in the 
rear part was stored some coal, wood 
& household furniture. The btoro & 
dwelling had an outside entrance os 
well as an inside one, A lean-to had 
been erected by debtor, whlcli had an 
outside entrance only : — Held : the 
property was within Exemptions Act, 
8. 2, cl. 10, & was under Bkpey. Act, 
H. 10, excepted from an assignment 
oudor that Act. — Re Skbele, 11923] 
1 l>. L. II. 689 ; [19231 1 W. W. R. 
117 ; 3 C. B. R. 689.— CAN. 

h iv, By partner — Part- 

nership property.} — Under Bkpey. Act 
a lot & building belonging to a partner- 
ship passes to the authorised assigneo 
under an assignment by the paiiner- 
ship, although part of the building is 
occupied as a home by one of the 
partners. — He Dobbovttch, Dobro- 
VTTOH V. Canadian Credit Men’s 
Trust Assoon., Ltd., [1926] i D. L. R. 
21 i [1924J 3 W. W. R. 681.— CAN 

h V, Exempt from seizure under 

execution.] — Held: not property divi- 
sible amongst bkpt.’8 creditors.— 
Traders Trust Co. v. Cohen (Man.), 
[1927] 3 W. W. R. 473.— CAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 

A. (a). 


6286111. .1 — The after-acquired 

property of a debtor Is available among 
creuxtors under a reoelvtng oider but 


lot under an authorised assignment. — 
ie LiPSON, [1923] 3 D. L. K. 1171 ; 
2 O. L. R. 352 ; 2 C. B. R. 488.— CAN. 

6291 Iv a. Vnder irdestacy.] 

-^Hetd : to vest In the trustee.— Re 
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Lussier, [1927] 4 D. L. R. 637 ; 61 
O. L. R. 177.— CAN. 

6293 V. .I — An Insolvent 

has power to dispose of any property 
ho may acquire after being declared 
insolvent. & all persons dealing vith 
him b<ma fide & for a consideration 
will be discharged from making a 
further payment to the official as- 
signee, prodded the transactions took 
place before the ofQcial assignee inter- 
vened & claimed the property on 
behalf of insolvent’s estate. — C ’hhotb 
Lal o. K:ed\r Nath (1924), 1. L. R. 
46 AU. 665.— IND. 

PART XX. SECT 7. SUB-SECT. 1.— 

A. (b). 

■1. Agreernent between trustee, bank- 
rupt <£’ employer — Interference by court,] 
--Re Lounmbury (N. B.), [1927] 4 
D. L. R. 1040.— CAN. 

PART XX. SECT. 7, SUB-SECT. 1.— 

B. (a). 

vl. Application to bankruptcy by 

authorised assignment .] — Re Gadsby, 
Ex p. White & Kluott, [1026] 8 
D. L. R. 1159.— CAN. 

PART XX. SECT. 9, SUB-SECT. 1. 

64161. ** Goods,** "goods chat- 
tels ” — Goods of third party — Inter- 
mingled with bankrupt's prop*rriy by 
third party.] — Held : the entire pro- 
perty became assets to satisfy the 
oreditors. — Re pRouREsaivE Farmers, 
Re Holden National Co.’s Claim 
(1921), 62 D. L. R. 631 ; 2 C. B. R. 
561.— CAN. 
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came from Germany. The bills of lading in 
respect of the goods were made out “to 
order “ & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a ^ wharf 
in the name, & for the account, of S. When 
a sale had taken place S. signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Aug. S & Sept. 7, 1927, pltfs. purchased ^ 
number of cases of vacumn flasks & paid 
bkpt. for them prior to the commencement 
of the bkjjicy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
& addressed to the wharflngers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
wharflngers, acting on S.'s instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c) : 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.'s estate. — Simeons (C.) & Co. v. 
Durand’s I'rustee, [1928] 2 K. B. 60 ; 97 
L. J. K. B. 537 ; 138 L. T. 612 ; [1928] 

B. & O. R. 19. 

6514. Add, Annotation : — Consd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6515. Add, Annotations : — Consd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Bomb, Ex p. The Trustee, [1923] 

2 Ch. 89. 

6516a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the paHicular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e,g, a 
wholes^e grocer . — Re Tabor, Ex p. Core, 
[1920] 1 K. B. 808 ; sub nom. Re Tabor, 
Ex p. Trustee, 89 L. J. K. B. 362 ; 122 
Jj, T. 799 ; 86 T. L. R. 191 ; [1919] B. ^ 

C. R. 299. 

AnnotatioTis : — Folld. Re Eaufman Segral & Domb, Ex p. 
Trustee, [1923] 2 Cb. 89. Beld. French v. Qething, [1922] 

1 K. B. 236. 

6519. Add, Annotations : — Consd. Re Tabor, Ex p, 
Cork, [19201 i K. B. 808« FoUd. Re Kaufman 
Sega] & Bomb, Ex p. The Trustee, [1923] 

2 Ch. 89. 


building & Dry Docks Oo., Pbrstei* n. Blyth 
Shipbuilding ^ Dry Docks Oo.g £1926] Ch. 
494. 

6525. Add, Annotations : — Refd. Lamb n. Wright, 
[2924] 1 K. B. 857; Simeons o. Durand’s 
Trustee, [1928] 2 K. B. 66. 

656L Add, Annotation French v. Gefching, 

[1922] 1 K. B. 236. 

6584. Add. Annotation Mentd. Elchxttond v. 
Savill, [1926] 2 K. B. 630. 

6818. Add, Annotation .-—Refd. Lamb v. Wright, 
[1924] I K. B. 857. 

6014. Add, Annotation :—Mtntd. Re Allester, 
[1922] 2 Ch. 211. 

6625. Add, Annotation : — Refd* Re Wethered, 
Ex p, Salaman, [1926] Ch. 167. 

6647. Add, Citations :sub nom. Re PUMMBR, 
Ex p. Speller, 14 O. B. 159, n. 

Add, Annotation : — Refd. Graham v. Purber 
(1863), 2 0. L. B. 10. 

6657. Add, Annotation : — Consd. Re Collins, [1925] 
Ch. 656. 

6659. Add, Annotation : — Apld* Re Collins, [1925] 
Ch. 650. 

6659a. .] — For some years before Ids 

bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients* properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their aasesements when 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor. ’a 
bkpcy., some fees (a) were due on competed 
contracts, but some fees (b) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (b) ; — Held : (1 ) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.'s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
“ in the course of Ms trade or business “ & 
being in his order St disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 88 (c) ; (2) the mtge. of 
fees (5) earned since the bkp^. was in- 
operative against the trustee. — ne C)ollins, 
[1925] I Ch. 566 ; 183 L. T. 479; sub nonu 
Re Collins, Ex p, Salaman (Trustee), 95 
L. J. Ch. 66 ; [1926] B. & C, R. 90. 


6523. Add, Annotation: — Refd* Re Blyth Ship- 
building Dry Docks Co., Forster v, Blytb 
Shipbuilding & Dry Docks Co., [1926] Oh. 
494. 

6524. Add, Annotation : — Mentd. Re Blyth SMp- 


6689. Add, Annotation : — Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167* 

6701. Add, Armotaiions : — Folld* Birmingham 

Banking Co. (Officiai Liquidators) v. Carter 
(1872), 20 W. E. 854. Retd. Semphill o* 


part XX. SECT. 9, SUB-SECT. 8.— 
B. (b) I. 

6621 ii. Swond mortpage o/.l 

In 1905, C, the owner of a life policy of 
amnranoe, mortgaged it to the inporanoe 
oo. In Apr. 1007, C. mortgaged the 
policy Sc the lands to B., who mre no 
notice to the oo. till Nov. 1920. In 


J'™®* C. was aAJndlcated bkpt. 

In 1016 the insuranoe oo. were paid uie 
amount due on their mtge. Sc banded 
the polioy to the aesignm. In 1020 
the agfrigneea surrendered th© policy 
to the insuranoe oo„ Sc .received tta 
euirender value. Sc B. applied for pay* 
ment of the amount due to him on his 
mtge. : the equity of xedemp- 
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tion tn the mtim. was ** goods 8b 
ohottela '* within Irish Bkpt. & Inaol* 
vent Act, 1B57 (o. 00), e. 3l8, Sc was at 
the date of the bkpoy. ** in the pos* 
seaaion, order, or dlsposltioD of bkpt.'* 
by the consent & permiaalon of the true 
owxter.-riea ClANOaBTY, UOSl j 9 1. R« 
877 .- 1 *. 



V(d. V.— Baakniptoy. Oases 6701— 0888a* 


QueMuAaaO 

L. T. — 

38 L. 


Investtnfflit Oo. (1878), 20 
” Babbtnge (1878), 


V. 


«' 7 u 6 . jknwMxwn: — Refd. Simeons 

Durand’d Trus^, [1028] 2 K, B. 66 . 

enAb, Add* AhtwUdion : — ^Beld. English Insce. v. 
Mational Benefit Assce. (1928), 44 T. L. H. 

801. 

A 7 *io Add* AnnoUUion: — Mentd. Bickerdlke v* 
Lucy, 11020] IK. B. 707, 

fi742. Add. AnnotaUon Reid. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6744, Add* Annoiaiion : — ^Dlstd. liamb v. Wright, 
[1024] 1 K. B. 867. 

6745. Add. Annoiaiion •'Retd. Lamb v. 

[1924] 1 K. B. 857. 

6745a. Whether mere visible employment of goods 

4 m tlHkilA At* HuctmSMft ftllfnsilAn# 1 M \ Tm 


bkpt., k on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
k disposition with the consent of the tnie 
owner : — Held : there was no proof of a 
general custom of hiring out cliattcls such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitabic that by reason 
of the possession & user of the goods in the 
trade or business of the trader they “ must ” 
be the property of bkpts . — He Iva.ufma,n 
Seoax k Domb, Ex p. Trustee, [1923] 2 Ch. 
89 ; 92 L. J. Ch. 218 ; 128 L. T. G50 ; 07 
Sol. Jo. 333 ; [1923] B. & C. R. 1 

6818. Add. Annoiaiion : — ^Reld. Lamb v. Wright, 
[1924] 1 K. B. 857. 


u Whether mere visthle employment o! goods i jv. r>. oo<. 

In trade or business suffloient.] — (1 \ In order 6819. Add. Annotaiiona : — ^Dlstd. Be Kaufman 
errw\f)a TAAv aataa wif.Ktri IQIA. Anf. Sei?al k Eomb. Ex 7). Th© Trustoe, [1923] 


Segal k Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. Reid. Lamb v. Wright, [1924] 
1 K. B. 857 ; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations : — ^Retd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K, B. 00. 


jljm we semv ^ -ya i 

that goods may come within 1914 Act, 

8. 38 (o), the consent or permission of the 
true owner must bo given not only to their 
being in the possession, order or disposition 
of bkpt., b\it also to their being used in his 
trade or business. (2) In order that ‘goods 

mav be in the possesion, order or disposition ^ . ^rr • i.*. 

of bkpt. in bis trade or business within the 6824. Add. Annotation: — Reid. Lamb v. Wrignt, 
clause they must be not merely visibly [1924] 1 K. B. 857. 

employed in bis trade or business, but Annoiaiion Reid. English Insce. v. 

acqxiired k used for the purposes of th© National Benefit Assce. (1928), 44 T. L. R. 

business. — Lajhb v. Wright k Co., [19...4] cq. 

1 K. B*. 857 ; 93 L. J. K B. 300 ; 130 L. T. . . x * q a customer of bkpt., 

B. « U, R. 07. 


W -mm -w 

6745b. Pees due on completed oontraets to sur- 
veyor & assessment speclallste]—— OoiiUNs, 
6059a, ante. 

6746. Add. 

Durand’s Ti'ustoo, [1928] 2 K, B. 

Be Kaufman Segal k Domb, 

Trustee, [1923] 2 Ch. 89 ; Lamb v. Wnght, 
[1924] 1 K. B. 857. 

6751a. Must be given both to possession & to use 
in trade or business.] — Lamb v. Wright & 
Co., No. 6745a, anU. 

6762, Add. Annoiaiion Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6777. Add. Annoiaiion : — Held. Be Wethered, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation : — ^Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6798. Add. Annoiaiion ; -Reid. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6802a. Jan. 1922, G. pur- 

chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase k the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machinest stools, etc. The ag^ment 
was determinable in the event {inter aita) of a 
receiving order in bkpcy. being made agai^ 
the hirers, upon which all payments made by 
the hirers were forfeitable & the ebattew 
were to be delivered to the owner. On Sept. 8, 
1922, a receiving order was made agaifist the 
hirers ; on Sept. 21 they were adjudicated 


a stockbroker, became Indebted to him m 
respect of Stock Exchange 
sum tor which bkpt., 

recovered judgment. Later, 8* oecame 

rinSlarly indebted to bkpt. in “ 

On Jan: 15, 1924, bkpt. aesigned boto debte 
to W. to secure £500, &■ covenanted with him 
that, in the event of his refram^ from 
notice of the assignment to 8., he, bl^^ 
would, on payment of the debts or any part 

thereof, hand the cheque ^ 

payment to W. On Peb. 27, 1^4, bkpt. 
TO^itted an act of bkpcy. Ja Mar. «24, 
J who acted as solr. for both bkpt. & W._m 
the matter of the assignment, on to® 
ftf ructions of both & without disclosm^ same, 
mX an agreement with 8. tor the Uqmdation 
of the two debts, whereby 8. ui^ertook to 
uav the aggregate amount thereof by montWy 
SiJalme the first tosi^ente being 
aUocated to the parent of \ater of the 
two debts & to® subsequent ones to the pay 
ment of the judgment debt , & 8, furtner 
Affreed to deliver promissory notes^payaole 
te^pt. or order to cover the ins^mer^ 
XcaS^d to the later debt. J. tto 

notes from 8. &, as agent of W-, coUected the 
Xounts as they feU due on the “otos & paW 
PM? thereof to W. & retam^ the balance. 
After payment J. returned the note, to 8. 
^e ^^led. At that time neither J. nor 
W. nor 8. had notice of any available act of 
On Sept. 18 . 1924, a receiving or^r 
WM made, at which date 8. had paid & 
h^ received from J. .urn. amounting to 
£90 in respect of the later debt. Upon 
moiving notice of the receiving order, J. 
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87691. Delivery of yooda toJrusA^ 1 D. L. R. 586.— GAN. 

Mer moMoe sUrndna ooods in w’onjwij— xx fiEOT. 9. SUB-SRCT. 6.— A. 

^IS?^SSdn4^SS^n’^^^•r.^SS “hamedj«t. delW of a oar 
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to the purchaser 

poaSSflSn the sale & 

tor were void as atralnet the tnwjw. 
D. L. B. 610 : O. L. R* 885 . 5 

a B. R* 20.— OAK. 
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g&tve notice to S* of the asingnnient# On 
Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. di'^risible amongst his creditors : — 
ffeld : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt. *8 business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 

(2) the agreement between bkpt. & 8. & the 
deposit of the notes by bkpt, with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 

art of either S. or W. of an available act of 
kpcy., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, B. 46, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the dex)osit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 46 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed . — Re 
Wetheked, Ex p. Sai^man, [1926] Ch, 
167 ; 70 Sol. Jo. 324 ; sub nom. Re Wetheiied, 
Ex p. Salaman’s Trustee, Trustee v. 
Bance, 96 L. J. Ch. 127 ; 134 L. T. 264 ; 
[1925J B. & C. K. 265. 

6859* Add. Annotations : — N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 308 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 

2 Ch. 89. 

6868. Citaiiona :-—'Fov “5 Ch. App. 520” read 
” 8 Ch. App. 620.” 

Add, Annotation : — Mentd. French v. Geth- 
ing, [1922] 1 K. B. 236. 

6867* Add^ Annotation : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation : — Folld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6869. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add, Annotations : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 

2 Ch. 89. 

6879. Add. Annotation : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 857. 


6879a. Clothiers — Custom to hire maohluas .] — Re 

Kaufman Segal & Domb, Ex p. Trustee, 
No. 68o2a, ante, 

6881. Add. Annotations : — Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

gggla. .] — Re Tabor, Exp. Cork, 

No. 6510a, ante, 

6882a. Antique furniture.] — ^A custom 

exists in the antique fumitixre trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1914 Act, s. 38, — Re 
Ford, Ex p. Trustee v. REstell, Brown 
& Co. (1928), 97 L. J. Ch. 334 ; sub nom. 
Re Ford, Ex p. Hawkins, 44 T. L. R. 643 ; 
sub nom. Re Ford, Restall, Brown & 
Clbnnell, Ltd.’s Case, 72 Sol. Jo. 617. 

Annotation : — Apld. lie Ford, Powell’s Cose (1928), 72 
Sol. Jo. 617. 

6882b. Sent by private customer.] — 

Re Ford, Powell’s Case (1928), 72 Sol. Jo. 
617. 

6885* Add. Annotaiions : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v, Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6889. Add, Annotations : — ^Apld. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation : — Refd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6S90a, ,] — Re Tabor, Ex p. Cork, No. 

6516a, ante. 

6892. Add. Annotation : — Mentd. Re Morris, May- 
hew V. Haltou, [1921] 1 Ch. 172. 

6898. Add. Annotation : — Refd. French v. Gething, 
[1922] 1 K. B. 236. 

6911. Add. Annotation : — Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. .1. K. B. 70. 

6912. Add. Annotation : — Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a. Goods sold in interpleader action — 

Proceeds in court.] — Re Chiandetti, Ex p. 
Trustee, No. 7113a, post. 

6915. Add. Annotations : — Consd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

6916. Add. Annotation : — ^Mentd. Re Fairley* 
[1922] 2 Ch. 791. 

6916a. — .] — Re Chundetti, Ex p. 

Trustee, No. 7113a, post, 

6918. Add. Annotation : — Consd. Re Fairley, [1922] 

2 Oh. 791. 

6918a. Subsequent withdrawal & return 

of nulla bona.] — On Jan. 14, 1921,* the sheriff, 
in executing a writ of fi. fa, for 2144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 


PART XX. SECT. 9, SUB-SECTT. 8.— A. 

6859 i. Duty of court — To take notice 
of alleged cueUm ..] — Wbere it is proved 
that no loss than 57 funeral oars & 
hearses wore suppUed in Ireland under 
hlro-purohase agi^nieat by one hrm 
between Nov. 23, 1912, Sc Mar. 8, 1923, 
the ot. will draw the conolusion that 
the oustom of hiring funeral hearses 
on the hire-purohase system is suffl- 
oiently notorious. The test In suoh 


oases is what is the state of knowledge 
of persons who have made themselvee 
acquainted with the nature & oustom 
of the particular situation . — Re Tor- 
rens. ri924J 2 1. B. 1, 4 58 1. L. T. 

30.— IR. 

PART XX. SECT. 9, SUB-SECT. 6.— B. 

sa. Undertaker — C%utom to hire 
hearsee db fimeral carriages. J — Re Tor- 
rens, No. 6859 i., onfe. — IR. 
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b (p. 810). Add ** aftd. sub noni, 
Martin v. Fowler, 46 S. O. R. 119.” 

fl. —— .Inpayment of pro- 
ceeds of sale Held .* a proferentlal 
payment void. — Zkioman Sc 

Lamabbe V. American Fctbnitubr 
O o. Sc' Lavbby (192^, 66 D. L. R. 
99; 2 g, B. R. 547.— CAN. 



for £72 balance. He retained the £72 
received on account for fourteen days & then 
1 A 4 .^ the execution creditors. On 
Ma^ 16 made a second levy, but 

paid £o3 on account of the debt in 
addition fees & possession money, he 
again withdrew reserving a right of re-entry 
f(^ the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for sunamary 
administration on Oct. 3 ; — Held : the 

execution was completed within 1914 Act, 
BS. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the £72 
& £53 realised by that completed execution. 

Qu : whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37. — Re Fairley, [1922] 2 Ch. 791 ; sub nom. 
Be Fairley, Ex p. Official Receiver, 92 
L. J. Ch. 140 ; [1922] B. & C. R. 127 ; sub 
nom. Be Fairley, Ex p. Low & Bonar, Ltd., 
38 T. L. R. 893. D. C. 


6919. Add, Annotation : — Consd. Be Fairley, [1922] 
2 Ch. 791. 

6920. Add, Annotations: — As to (1) Consd. Be 
Pairlev, [1922] 2 Ch. 791. Refd. Be Chian- 
detti (1921), 91 L. J. K. B. 70. 

6921. Add, Annotation: — Consd. Be Fairley, [1922] 
2 Ch. 791. 

6931. Add, Annotation : — Mentd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

6954. Add, Annotation : — Refd. Be Chiandettf 
(1921), 91 L. J. K. B. 70. 

6955. Add, Annotation: — Refd. 120 Fairley, [1922] 
2 Ch. 791. 


6961. Add, Annotations : — Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K, B. 835 ; Be Wilson, Ex p, 
Salaman, The Trustee v, Keith, Prowse 
(1925), 133 L. T. 814; Be Wait, [1927] 1 Ch. 
606. Mentd. Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67 ; Scran- 
ton*8 Trustee v, Pearse, [1922] 2 Ch. 87 ; Re 
Harrington Motor Co., Ex p, Chaplin, [1928] 
Ch. 105. 

6962. Add, Annotations: — Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426 ; Scranton's Trustee v. 
Pearse, [1922] 2 Ch. 87. 

6964. Add, Annotation : — N.F. Latter v. Juckes 
(1926), 42 T. L. R.‘723. 


VoL V.— Bankrupt^. Cases 8918ar-70(»a. 

AimotaHon ^ousd, 
i, 302. 

6965a. “Any other petition “—Notice not given 
within fourteen Says.) — A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
l^he money from debtor to avoid a sale. * 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed liis own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition, "^he trustee in 
bkpcy. & the execution creditv. both claimed 
the money: — Held: th^words in 1914 Act, 
8. 41 (2), “ or on any other petition of which 
the sheriff has notice,” were not to be 
qualified by the addition of the words 
“ within the said fourteen days ” so as to 
permit the sheriti to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. — Latter v, Juckes 
& Page, [1927] 1 K. B. 17; 96 L. J. K. B. 
137 ; 136 L. T. 177 ; 42 T. L. H. 723 ; 70 Sol. 
Jo. 905 ; [1920] B. & 0. R. 133, 0. A. 

6966. Add, Annotation : — Refd. Be British Sali- 
cylates, [1918-19] B. & 0. R. 160. 

6979. Add, Annotations : — Refd. T^atter v. Juckes 
& Page, [1927] 1 K. B. 17. Mentd. The 
James W- Elwell, [1921] P. 351. 

7006. Add. Annotation : — ^Mentd. The Joannis 
Vatis, [1922] P. 92. 

7006a. l^ale after bankruptcy — Of goods 

sufficient to satisfy two executions-r-One 
delivered after banl^ptcy.] — Held : the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution. — Stead v, Gascoigne (1818), 8 
Taunt. 527 ; 129 E. R. 488. 

AnnotaHona: — Befd. Giles v, Grover (1832), 9 Bing. 128; 

Batchelor v, Vyne (1834), 4 Moo. & S. 652 ; Aldred v. 

Constable (1844), 6 Q. B. 370. 

7008a. Stay of proceedings — When ordered.] 

Gibson v. Humphrey (1833), 1 Or. & M. 544 ; 
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698411. Bankruptcy ^cf, «. 11 

(3).l — Until a flherlir with whom a writ 
of execution has been placed receives a 
copy of the assignment by debtor as 
provided by the above sect. or 
publication of notice in the Oaeette 
as provided by the Act,” he Is not 
safe In not attaching debtor’s goods. 
A statement made by the solr. for the 
asslguoe to a sheriff's officer that an 
assignment has been made, does not 
amount to notioe to the sherill, & Is 
not a ground for depriving him of the 
oosts of a levy made after such 
ment. — Towbbs v, Solomon, [1922] 
1 W. W. R. 1077 ; 2 O. B. R.,679.— 
CAN. 

J.S. 


6934111. Extra JudiHaJ Sfimrea 

Act, H. S. A„ 1922 (c. 96). J— Bkpcy. 
Act, 1919, 8. 11 (3), does not apply to 
property seized under the above Act. — 
tie Hamilton & Oakes. [19261 2 
D. L. R. 614 ; (1925] 1 W. W. R, 172 ; 
5 C« B. R. 466.— CAN. 

PART XX. SECT.IO, SUB-SECT. 4.— C. 

6988 ill. .J — While a sheriff is 

not exiMtJed to noundage unless be has 
obtained some money for tbv execution 
creditor, yet r. 495 contemplates that 
Uie sherill is to receive something, 
even though no money has been 
realised by him. since It provides that 
he is to be entitled to poundage " or 
such lees sum as a Judge may deem 
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reasonable." — Morobchan v. Moro- 
SOHAN, 119211 2 W. W R. 147 ; 14 
Sask. L. R. 233 ; 69 D. L. R. 363; 

1 O. B. R. 493.-^AN. 

6988 Iv. Setmire after aufho^ 

vised osrfigfiTaent.]— T owers v, Solo- 
mon, ri9231 1 W. W. R. 1184; 3 
0. B. R. 866.— CAN. 

6990 I, Possession money — Sheriff 
eontinvino possession — After notice 

of assignment.^ The costs to which 
the execution creditor is entitled are 
the costs of execution up tr> the time 
notice of the assignment Is glvon the 
sheriff. — Baker v. Bichards, (1918] 

2 W. W. U. 902 ; affd- ^9 S. C. R. 
666 ; 49 D, L. R. 684. — CAN. 

15 



AKD I^msT Sum^Biifsan'. 


I I > 




L 68; S Tyr. 588; 8 L, J. 
j. K 616, Ex. Ch. ' 

4i9dlfi<a<ioi».— Moon v. £UKpba(6l (18S5X 8 Blag. N. €. 

tOSB. Annotations Held. Ii!c Webb tfimith- 

field, L^don), 2 Ch. 8tJ9. Mentd* 

A^Q. V. De Keyselr^B Boyal Hotd, 11820] A. 0. 

7061. ^dd. AfiMkOi ^: — ItfeiltdL The Jemee W. 
Blweli, [1921] F. 851. 

7058. Afw^Hons .-—Refa. Latter v. J^ckes 

Page, f 1027J 1 ^ 17. Meiitd. The James 

7079.^ Add. OUaHon : — sub nom* iie PIiUHHBR, 
hx p. Thusteb, 69 L. J. Q. B. 936 ; 48 W. R. 
634 : 44 Sol. Jo. 672 ; 7 Mans. 867, 0. A. 

Add Annoiati^: — ^Reld. Re Mathieson, 119271 
1 Ch. 2«3. 

7066. Add. Annotation Re MatMeson. 

[1927] 1 Ch. 283. 

7086. Add. Annotation: — Refd. Re Mathieson. 

[1927] 1 Ch. 283. wiitjsoxi, 

7087. ^ ~ suhsegueni proceedings 

7089a. Declaration of trust without consideration 

Crodtt in account of money to wile.}— H«/d .• 
Mt binding on bkpt.’s creditors,— S mith, 
Ex p. Smith (1612), 1 Rose, 208. 

Paiwmm v. Coke (1858), 27 L. J. Ch. 

^ Mathieson, 
Mathieson, 

[IVisTJ 1 Ch. 283. 

7096a. Settlement of property In exercise of general 
power of appointment.] — Held : not aithin 
1914 Act, s. 42 . — Re Mathieson, [19271 1 
Ch. 283 ; 71 Sol. Jo. 18 ; sub nom. Re 
Mathies^on, Moore (Truster) v, Maitueson, 
96 L. J. Ch. 104 ; [1927] B. & C. R. 80 ; ew6 

S^o ^^™*eson, Ex p. Trustee, 136 
C. a. 628, C, A. 

709Sb. Propwty Mcruln^: “ after marrlag:. In right 
01 wife. J Property devolving on a husband 


*■? J 

on the intestacy of Wm #eoaa«ed is 
property that has accrued to the hnibahd 
after marriage in ligiit of his wife witliin the 
' excepticui to 1914 Act, a 42.— Re Bow^r 
Williams, Ex p. Trustee, [1927] i Ch. 441; 
96 L. J. Ch. 186; 136 L. T. 752 ; 43 T. L. R. 
226 ; 71 SoL Ja 122 {1927] B. A €. E. 

21, C, A. 

7098. Add. Amudation : — ^Refd, v. Jagger, 

11926] P. 93. 

7104. Add. Annatatione : — As to {1} Reid. Be 
Ch€uier8, Ex p. TrusteOi [1923} B. A 0. B. 
94. Ae to (2) Consd, Re OhfitfteiBt Ex p. 
Trustee, [1923] B A C. R. 94. 

7106. Add. Annotation : — Refd* Be Wombwell 
(1921), 87 T. L. B. 626* 

7108. Add. Annotation — Consd. Be CharterSf 
Ex p. Trustee, {1923] B. A 0. B. 94, 

7109. Add. Annotation : — Consd. Be Charters, 
Ex p. Trustee, [1923] B. A 0. B. 94* 

7111. Add. AnfwkUion : — Mentd* Be Gunsbourg, 
[1920] 2 K. B. 426. 

7118. Add. Annotation : — Mentd. Denny (Trustee) 
r. Denny A Warr, [1919] 1 K. B. 563. 

7118a. Gift by brother to sister.] — By a deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, ^‘in con- 
sideration of his natural love A affection for 
the donee ” purported to assign A convey to 
his sister, re^., “ tlie business carried on by 
him at 58a, Old Compton Street, Soho, A the 
stock -in-tr^e, wine & produce in A about the 
premises.** At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under K. S. C., Ord. 14, A on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 Is. id. for goods sold 
A costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture A stock seised by the sheriff. 
An interpleader summons was taken out by 
the sheriff, A upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 


PART XX. SECT. 10, SUB-SECT. 

Menuvnmdv 

mat txtie subject to co«l8 of jjrior exer 
tt«iisniapnt under Bkpf 
J wnere there are ezecutlo 
rerorded againf«t land of the afltdsnc 
tb« ras^trar of land titles, in makli 
I'^usrolHMion of title to the assisn^ 
fJl? , ^ meinorandum that tl 

title 18 subject to a Hen for costs of t] 
"Tst e/ecution which was lowered w!^ 
the sherliT dr to s lien for Do?te 
reslstration Sc sherKT's fees of i 
the executions, — Re Lakh Tmj 
Act. bask ATC ffE wan Oknkral Trci 

f ‘®*31 s w. W. 1 

oJo. — CAN. 

7069 I. OamUhee order .) — A del 
attached by a gamlshee order mjd< 
a indigent which was stU] subsistini 

otder und! 

gamlshroent , — 1 
Blouin, Gagnon a. Grain ft Pr< 

o“S"asK’ “S 
A<* 9o K. B. 161.~CAN. 

bi/eofUmetor io vreoei 
7 a P. It. s{fo.-~UAN. 


PART EX, 8B07* 11, SUMEOT. 1. 
707S «. — JBankrupUnf Act, ». 99.] 
In the above sect. 


^ OOBBN Sc MABU^ 

Canadian Credit Men's ITius 
A^kjn., Ltd. v. Btivak (AJta.; 
umj i D. L. R. 942: »926J 

W-W; R. 34; rerad. (1927) 1 D. L. R 
577 ; 119271 1 W. W. R. 162: 22 Alta 
L. R. 487 ; S C. B. R. 23.— CAN. 

7078 Jii. 8. p. Traders Trust Oo. t 
CoiiBK (Man.), U927J 3 W. W. R. 473.- 

CAN. 


7086 11 a. ,1 — Held : a 

gift cot heJns hedged about with con- 
dltions was not a settlement within 
Bkpey. Act, 1908, s. 76,— BlUiTirwAn’E 

N. Z. L, R. 

1 1 BO.” N.Z. 


11* — :—•) — ^Where insured, 

under a PoU^ of life Insurance, deolares 
it to be fot uie benefit of his wife, the 
trwt created Is not invalidated hie 
suhsequept inaoivenev, & creditors of 
insured have no risBts which would 
Inteffeiy with the risbte of his wife 
even though the endowment polloy 
matures duiing the life of insured.— 
Bank of Britisb Nortb Ammuca e. 
Epoeoombe (1919), 46 N. B. R. 106.— 


sons.}— Where a transfer In the 
nature of a settlement was made for 
the purpose of defeating creditors 
Held: though It would not be set aside, 
yet the oredltom might seek payment 
at their ^olalms out of the prop^ty 
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tra^ferred.— KiEHt v. ITuasEL (1922), 
08 D. L. R. 780.— CAN. 


r i. Pwrehofte of vroperiy <£• 
menl of money in \ove*$ nmne.) — Where 
pixiperty had been acquired Sc money 
iDveHted by a husband in the name of 
his wife for the puipose of defeating 
hie CiH)dltore : — Held: the property 
beloriged to the husband. Sc the proceeds 
received by the wife from a sale of 
fumiture owned by the husband should 
be paid to a receiver.— MrCtmov «. 
Neve (1923). 61 N. B. R. 123.— CAM. 


sj. J>eckiraHnn of trust in favour 
of wife — in pursuant^ of aUeged ante- 
nuptial settlement.) — Hem: a settle- 
ment within Bkpey. Act, s. 29 (1), St 

3 C. B. XL 600.— CAN. 


PAET XX. SECT. It, 8t7B-8BCT» 8, 
hi. - — PxtrekOMed by husband for 
wife — To trustee durinb minority of wife 
•^Transfer to wife at maiaHh.h^ 
Held : not a settleRient on the wue in 
consideration of marriage ft void as 
the^tmt^.— Re MpSiLANirti 

StI— ^ * 


PART XX. fiEOT. tl, 8UB®8X0T. t. 
7107 lU. Question of ft^th^rite 


11926] 1 D. h. B. 0B1 
7 0. B. R 264.— CAM. 







to p&y into A* or give eecnrity for Buch 
iijttojm, & in default toe sheriff was antoo- 
risftd to seU toe property seized ^ pay the 
pioc^^ uito ct* to abide toe result of an issue 
directed to be tried between claimant & 
exeeution creditors. Pursuant to the 
the sheriff sold the goods on Apr. 28, 

£202 12«. 2d. into ot. On Nov. 3, 1920, the 
parties^ to the Interpleader summons agreed 
to divide the money between them & to 
withdraw the record ) these terms were 
embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, & petitioning 
creditors, the execution creditors, informed 
the ofdcial receiver of the sum of money being 
in ot. A of the terms of settlement so agreed 
as aioresaid. Thereupon the official receiver 
intervened, A on Nov. 1, 1920, gave notice in 
writing to the Paymaster-General of the 
Supreme Ot. of the receiving order, & tins 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gdft W’as void as 
against him: — Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void ; 
(2) the execution having been completed A 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
fiJthough the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
toerefore available to establish the trustee’s 
title. — Be Ohiandetti, Exp. Trustee (1921), 
91 L. J. K. B. 70 ; 37 T. L. R. 984 5 [1921] 
B. A 0. R. 82. 


7118. Add. Annotation : — Consd. Re Charters, 
Ex p. Trustee, [1923] B. & 0. R. 94. 

7119a. Donee taking over liability for mort- 

gage debt.] — By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge. ; A the wife covenanted expressly to 
pay the mtge. debt So interest So to mdem^y 
toe husband against his liabUity under the 
mtge.- The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in toe 
bkpcy. for a declaration tiiat the assignment 
wag void against him as being a voluntary 
settlement under 1914 Act, s. 42 : — Held : 
there was ample consideration in the assign- 
ment, So the wife was a ** purchaser ” for 
valuable consideration within the sect. — Re 
Charters, Ex p. Trustee, [1923] B. So 0. R. 
94. 

7122* Add. Citation: — evib nom. Be Maopokau), 
Ex p. MoCullum, [1920] 1 K. B. 206 ; 122 
L. T. 816. 

71244 Add. Annotation : — ^Refd. Be Gunsbourg, 
[1020] 2 K. B. 426. 


Add. Ahnofofions :-^-<ldii8d. Be Gunsbourse, 
n920] 2 K. B. 426. Mentd. Be WlgzeU, Ex p. 
Hart, [1921] 2 K. B, 886. 

7127. Add. Annotation •*— -Refd* Be GKuisbourflr. 
[1920] 2 K. B. 426. ^ 

7129. Add. Annotations .'-—Reid* Be GunsbourR. 
[1920] 2 K. B. 426 ; Be Mathleson, [1927] 1 
Oh. 288. 

7183. Add. Annotation : — ^Retd. Be GunsbourR. 
[1920] 2 K. B. 426. 


7134« Add. AnnotcUioTis : — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. Retd. Re WlgzeU, Ex v. 
Hart, [1921] 2 K. B. 836. 

7135. Add. Annotation : — Retd. Re Mathieson, 
[1927]! Oh. 283. 

7136. Add. Annotation •*— CoiRd. Be GunsbourR. 
[1920] 2 K. B. 426. 

7138. Add. Annotation : — ^Reid. Be Qxinabourg, 
[1920] 2 K. B. 426. ^ 


7140. Add. Annotation : — ^Mentd. In the Estate of 
Plant, WUd v. Plant, [1926] P. 130* 

7142. Add. Annotation: — ^Reld. Be Mathieson, 
[1927] 1 Ch. 283. 


7147, Add. Annotation : — ^Mentd. Jn the Estate of 
Plant, Wild v. Plant, [1026] P. 139. 


7148. Add. Annotation: — Refd. Be Mathieson, 
[1927] 1 Ch. 283. 

7153a. ,] — Be Dent, Ex p. Trustee, No. 

2902a, ante. 

7156. Add. Annotation : — ^Refd. Be Debtor (1928), 
72 Sol. Jo. 860. 


7158. Add. Annotation: — ^Refd. Be Debtor (1928) » 
72 Sol. Jo. 860. 


7159. Add. Annotation: -Refd. Be Mathieson, 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled-— Settlement of 
reversionary interest.] — Be Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annotations : — Apprvd. Be Cohen, 
Ex p. Trustee, [1924] 2 Ch. D. 615. Mentd. 
Be Prior, Ex p. Trustee, [1922] B. & 0. R. 1. 

7165. Add. Annotations : — ^Refd. Be Cohen, Ex p* 
Trustee, [1924] 2 Cb. 616. Mentd. Be Prior. 
Exp. Trustee, [1022] B. Sc C. R. 1. 

7166a. *] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
G) that the payment is made by a person 
unable to pay debts as they become due 
from his own money ; (2) that it in fact 

S refers one creditor over others ; (3) that the 
ominanl/ motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference Sc the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference. — Be Drags (J.) A Sons, Palmer Sc 
1 Roberts v. Knight (1926), 134 L. T. 766. 


PART tX. SECT. 12, SUB-SECT. 1. 

7164 X. ■ A preference A a 

fraudulent preference are Titally dif- 
ferent.' Bkpcy. Act prohibits a fraudu- 
lent preference only ; A to constitute 
a fraudulent preference there must be 
present two oiroumstanoes, a prefer- 
enoe In tact A an Intention on the 
> 1 ^ of debtor to prefer. — BtTRNS t. 

4X OF CUNAna, Burns e. 


7184 xi. .) — Where the delivery 

of mods wan not a disposition in the 
ordinary course of business A the effect 
was to prefer defts. : — Htld : It should 
be set aside. — ^JaoobsoK, BTo. v. 
Jacobson, xto. (1920), App. D. 75. — 
S. AP* 


7167 xvl. .] — Where a 

mtgee. knew the mtgor. could not meet 
current liabilities but believed he 
had mere than sufficient property 
to pay his debts, A ^ oonveyances 
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were not made to give the mtgee. on 
unjust preference, who acted bond fide 
A without Intent to delay creditors : — 
lleM : the mtge. was valid. — Eobtnson 
V. Pbtbrs (1919), 47 N. B. R. 1.— CAN. 


7167 xvU. .1— Knowledge 

that debtor has ceased to bo able to 
meet his liabilities as they become due 
wiU render payments within three 
months of the bkpcy. by debtor to a 
creditor fraudulent A voidable as 
against the trustee In bkpcy. — ^ 



Cases 7171—7217. Eitolish and Empire Digest Supplement. 


7171. Add. Annotation: — ^Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7172. Add. Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

lVl2ek. “.] — (1) Debtor was adjudged 

bkpt. on his owil petition on July 6, 1023, k, 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the tranter 
of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 


threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : — Held : the pay- 
ment Sc transfer were made with a view to 
prefer applt. Sc not in consequence of any 
jgrossure which applt. brought to bear upon 

(2) In establishing a case of fraudulent 
preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer. — Ee Hoyle, Ex p. 
Trustee, [1924] B. & 0. R. 22, D. 0. 

7177. Add. CUation -40 L. T. 404. 

7183. Add. Annotation : — Mentd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

7183a. Payment to agent of creditor — Whether 
payment to person in trust for creditor.*’] — 

Be Morant, Ex p. Trustees, No. 7414a, post. 

1211. Add. Annotation : — ^Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 


sox V. Tatlor, He Canadtan Cap 
Co., Ltd. (1922). 70 V. L. R. 853.— 
CAN. 

7167xvlil. .1 — Where cer- 

tain tranaaotions were impeached as 
beinfiT preferential : — Held : the primd 
facte presumption of their Invalidity 
had not been rebutted by showinf? that 
they were made as required by Bkpcy. 
Act, 8 32, since they were made with 
knowledge on the part of the creditor 
that debtor was “insolvent,** as 
defined by sect. 2 (f), & therefoi-e were 
not made in good faith. — He Long- 
more (1922). 52 O. L. R. 570 ; 3 
C. B. R. 200.— CAN, 

7167 xix. .}— Where three 

partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partuorahip. Sc subsequently 
A. advanced 1400 on the security of a 
chattel mtgo. knowing the firm was 
Insolvent : — Held : the mtgi'. was void 
as against creditors. — Re Unity Manu- 
facturing Co., Moobe’b Claim, [19231 
1 D. L. R. 84 ; 3 C. B. R. 396.— CAN. 

7167 XX. .1 — A bank is In 

no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Act, & where a bank 
knows its customer to be Insolvent, 
It cannot within the three months 
limited by sect. 31 accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
liability by the customer to the bank. — 
Salter & Arnold, Ltd. v. Dominion 
Bank, 11923] 3 W. W. R. 257.— CAN. 

7167 xxl. .] — To make a 

security given a creditor a fraudulent 
preference under Fraudulent Prefer- 
enoos Act. R. S. S. 1929 (o. 204). s. 4. 
there must be a ooncurrenco of intent 
on the part of both debtor Sc oreditor. 
If the person taking the securitv be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was snob an In'^ont, unknown to 
Idm, in th*» mlnii of debtor.— Wolfe 
t>. Smith Sc Brukr, 119231 3 D. L. R. 
54 ; [1923] 3 W. W. R. 375.— CAN. 

7167 xxii. .1— lee Thomp- 

80N. Ex p. Trustees. [1923] 4 D. L. R, 
1028.— CAN. 

7167 xxlil. .1— Be Fox, 

Lester v. Porter, [1925] 1 D. L. R. 
198 ; 6 C. B. R. 328.— CAN. 

7167 xxiv. .] — Be Vogue 

Fur Shop, Ltd., Ex p. Paqubt Co., 
11925] 1 D. L. R. 785 ; 5 C. B. R. 386. 
““CAN, 

7167 XXV. ,] — Be Fulton, 

[1926] 2 D. L. R. 277 ; 58 0. L. R. 
400.— CAN. 

gi. Valuable consideration not 

given.] — Lack of consideration will 
uau^ly imply a suggestion that a 
coDvoyanoe was made imduly to 
prefer one oreditor, Sc where the result 


of such conveyance is that the grantor's 
creditors will be defrauded the oon- 
veyanoe will be set aside without 
proof, apart from the nature of the 
conveyance Itself, of the fraudulent 
intent of the grantor Sc the grantee. — 
Doty v. Marks, [19241 3 D. L. R. 687 ; 
55 O. L. R. 147.— CAN. 

‘ 7169 iii. Transactions between 

relatives. ] — ^WTiere transactions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they were not made fraudu- 
lently as against creditors, & for this 
purpose evidcnoe in corroboration is 
required. — Brown v. Bulmer (1922), 
«5 D. L. R. 180.— CAN. 

7169 iv. .1 — In trans- 

actions between relatives having the 
effect of defeating the olaims of a 
seller’s credltoj-s. even if the purchaser 
has full knowledge of tbo seller’s 
Intent to defraud, such knowledge is 
not of itself snffleient to render the 
transartion void, if it Is found to have 
been bond fide for full value. — Wagner 

r. Hartows, 11923J 1 D. L. li, 186; 
[1922] 3 W. W. R. 1060.— CAN. 

7169 V. .1 — Be Ready & 

Cass, [1924J 2 D. L. R. 528 ; 33 

B. C. 11. 371.— CAN. 

7169 vi. .1 — Creditors, knowing 

of the Insolvency of debtor, mode a 
composition of tneir debts ^ving an 
extension of time. Within throe 
months debtor was made bkpt. : — 
Held : primd fade this agreement 
constituted a fraudulent preference 
which the cxeditors preferred must 
rebut. — He Dale Sc Carroll, [1924] 4 
D. L. R. 597 ; 5 O. B. R. 139.— CAN. 

7169 vll. .1 — The onus of proof 

of an intention by debtor to prefer a 
pihrticular creditor lies on the official 
assignee. — Be Hardy (No. 2), [1922] 

Z. L. R. 613.— N.Z. 

7172 i. What must be proved,] — 

B., who was in possession of business 
premises under a lease not in writing 
from pltf., made an assignment to 
deft. CO. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease : — Held : as the sur- 
render preceded the assignment, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of creditors. — Bell 
V. Chartered Trust & Executor 
C o., Chartered Trust Sc Executor 
C k). V. Bell Sc Bubsey (1919), 46 
0. L. R. 192; 49 D. L. R. 113; 17 
O. W. N. 88.— CAN. 

7178 i. •* Transfer ,'*] — mtge. under 
Sask. Land Titles Act is a “ transfer ** 
within the meaning of Bkpcy. Aot, 

s. 2 (2), notwithstanding the provision 
in the former Aot that a mtge. shall 
have effect as soourity but shall not 
operate as a transfer of the land 
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thereby charged. — Re Carson, [1922] 
1 W. W. R. 204 ; 2 O. B. R. 187 ; 
63 D. L. R. 362 ; 15 Sask. L. R. 94.— 
CAN. 


7173 ii. .1 — Re Maritime Radio 

CORPN., Ltd. (N. B.), [19 27] 2 D. L. K. 
450 ; 8 C. B. R. 163.— CAN. 


PART XX. SECT. 12. SUB-SECT. 2. 

m i. Property conveyed to creditor by 
registered conveyance— ^Unregistered re- 
conveyance to debtor without notice .] — 
Held : property must pass to the 
l-rustee in bkpcy . — Re McCuaig & 
BRAY.fl92413 D. L. R. 44; 2W.W.R. 
373 ; 4 C. B. R. 660.— CAN. 


PART XX. SECT. 12, SUB-SECT, 3. 

7186 vi. .1 — In order to make 

a payment a fraudulent preference 
within Bkpcy. Act, 1908, s. 70, it is 
not necessary that the payment siiould 
be made in actual contemplation of 
bkpcy. — Re Lisney (H.) & Co., 

Ltd., [1925] N. Z. L. R. 907.— N.Z. 

I (p, 863) i. Creditor having 

made inquiries.] — Where In fulfilment 
of an agreement, a lien note was given 
by debtor by way of collateral seourity 
for advances to be made by the 
creditor, who had made the fullest 
inquiries into the financial position of 
debtor & had failed to discover his 
insolvency : — Held : the giving of the 
lien note could not be construed as a 
fraudulent pioferenoe. — Re Hughes 
Music Sales Co., Co-Operative 
Music Supply Co. c. Gold Medal 
Furniture Manufacturing Co., 
[1924] 2 D. L. R. 706 ; 4 0. B. R. 565. 
—CAN. 


PART XX. SECT. 12, SUB-SECT. 4.— A. 

t (p. 805) 1. Creditor with know- 

ledge of insolvency .] — Actual intent to 
defraud creditors necessary, although 
creditor aware of debtor’s insolvenoy. — 
Hickbrson e. Pabrington (1802), 18 
A. R. 635.— CAN. 

w i. .1 — The bona tides of a 

transaction is negatived if the creditor 
who rocolves payments from debtor 
has knowledge of debtor’s insolvency* 
But If the creditor has no such know- 
ledge 8c the transaotion is one arising 
out of the ordiiiary course of buslnesA, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preference . — Re Spbal, Ex p. Lucas, 
[19241 1 D. L. R. 191.— CAlSl: 

0 (p. 866) !. .1 — To constitute a 

preference under Bkpcy. Aot, s. 31, 
there must be a common or concurrent 
view, i,e. intent on the part of debtor 
Sc the oreditor to create a preference. — 
Re Bell, [1922J 1 W. W. R. 1016 ; 2 
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7225. AM. CUaiion 12 L. T. 22. 

7225a. .]•— Cohen, Ex p. Trustee, 

No. 4665a, ante. 

7228. AM, Annotations : — Refd. Be Prior, Ex p. 
Trustee, [1922] B. & C. B. 1 ; Be Cohen, 
Ex p. Trustee, [1924] 2 Ch. 516. 

7236. AM, Annotation : — Consd..2i^ Davies, Ex p, 
MUes, [1921] 3 K. B. 628. 

7287. Add, Annotation : — Refd. Be Cohen, Ex p. 

Trustee, [1924] 2 Ch. 616. 

7237a. Payment In fact s:ivlng preference.] — 


Be Dbaob (J.) & Sons, Paijhbr & Boberts 
V. Knight, No. 7166a, ante, 

7238. AM, Annotations : — Refd. Be Hoyle, Ex p. 
Trustee, [1924] B. C. B. 22; Be Drage. 
Palmer & Boberts v, Knight (1926), 134 L. T. 
766. Mentd. Be Cohen, Ex p. Trustee, [1924] 
2 Ch. 516. 

7289. AM, Annotation : — Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7249. AM, Citation 12*L. T. 22. 


C. B. R. 271 ; 67 U. L. R. 66 ; 82 
IH&nii. L. R. 

o (p. 865) ii. .] — Re Qoldstbin, 

[1923] 1 D. L. R. 864 ; 63 O. L. R. 60. 
---CAN. 


0 (p. 866) IW. .1 — The intention 

of debtor to yield, to the dictates of his 
oonsclence Sc to fear the consequence 
of his crime. negratiTes the intention 
to prefer. At any rate, the Intention 
of debtor is not enough, the creditor, 
too, must intend to obtain a pre- 
ference. — Re Carson, (1924J 4 D. L. R. 
492 ; 55 O. L. R. 649 ; 4 C. B. 11, 688. 
—CAN. 


o (p. 865) iv. .] — To constitute 

a fiaudulent preference there mupt bo 
an intention on the part of debtor to 
prefer the creditor in question & an 
intention on the part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., & C. 
paid A. what B. owed him, & 0. was 
thorofoi'e substituted in the place of 
A., as creditor of B. : — Held : as 
the money paid by C. never became 
assets in the hands of B., the trans- 
action could not be sot aside, — Re 
Niagara Hats, Ltd., Trustee v. 
Bank of Montreal, [1924] 4 D. L. R. 
953.— CAN. 

0 (p. 865) V. — - .] — If a partner 
makes a payment to a creditor with 
intent to prefer him. & there Is a like 
Intent on the pail of the cre<Jltor to 
preferred, this will be a fraudulent 
preference & may be set aside by the 
trustee. — Re Rosepatjc Produce Co., 
Er p, McGowan, [1924] I D. L. R. 
321 ; 4 0. B. U. 277.— CAN. 

0 (p. 865) vi. .] — Salter & 

AitNOLD, Ltd. v. Dominion Bank, 
[1926] 3 D. L. R. 084; [1926] S. O. 11. 
621 ; 7 0. B. R. 639.— -CAN. 


0 (p. 805) vii. r*l — A payment 

made by debtor to a creditor within 
three months of an assirament In 
bkpey. is not deemed fraudulent, unless 
both creditor & debtor have a con- 
current or mutual view or intent to 
effect a preference . — Re Dembt & 
Dbmry, Trustee v. Halland, 11924] 
4 D. L. R. 1275 ; [1924] 3 W. W. R- 
708 ; 34 Man. L. R. 534 ; 6 C. B. R. 
293 : revsg,, [1024] 4 D. L. R. 309; 
[1924] 3 W, W. R. 147 ; 5 C. B. R. 87. 
—CAN. 


0 (p. 865) viil. .] — Re Stbeves, 

Nova Scotia Trust Co. v. Bishop, 
[1926] 2 D. L. R. 233 ; 5 C. B. R. 
654,— CAN. 


0 (p. 806) lx, .] — ^Where the 

trustee in bkpey. of a partnership 
seeks to set aside a transfer, ohanre, 
or paymeqt as a preforonoe, the trustee 
must show that such transfer, chaigo 
or payment was made by the firm 
to a firm creditor with ooncurrent 
Intent on the port of both the debtors 
Sc their creditor that, as a result of 
such transaction, the creditor should 
obtain a preference over other creditors 
of the fliin . — Re Cohen Sc Mahlin, 
Canadian Credit Men’s Trust 
A sBOON., Ltd. V, 

1 D. L. R. 577 
162: 22 Alta. L 
28.— CAN. 


Spivab (Alta.), 11927] 
i J19271 1 W. W. R. 
; A, 487 ; 8 C. B. R. 


0 (p. 865) X, 


-.1 — Re Boak 


(Geo. tt.) A: Son (N. S.), [19261 X 
h, h, E. 1179 ; 7 0. B. E. 477.— Cr 


o (p. 805) xi. .1 — Re Demery 

(Pnt.C [1926] 2 D. L. R. 120 ; 7 

C. B. R. 271.— CAN. 

0 (p. 865) xii. ,}—Re Kinni- 

BURGH (Ont.), 119271 3 D. L. R. 748 ; 
8 0. B. K. 303.— CAN. 

o (p. 865) xili. .] — Robinson v. 

McCauley (ManO (1913), 24 W. L. R. 
617 ; 4 W. W. R, 930 ; 13 D. L. R. 
437.— CAN. 

7224 viii. .]— Pre- 

ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a mtge., such a ’demand 
imports pressure Sc will be sufiloiont 
to rebut the suggestiou of preferring 
that creditor. — C opp r. Williams 
1922), 65 D. L. R. 377.— CAN. 

p (p. 866) i. Bankruptcy Act, 

1908. s 79 (3).] — “ Good faith ** in the 
above sub-sect, means absence of 
knowledge that a preference was in- 
tended. — Re Linnby (H.) & Co., Ltd., 
[1925] N. Z. L. R. 907.— N.Z. 

7228 X. .] — A debtor who was 

unable to pay a certain creditor 
obtained from her a further loan 
secured by a mtge. Shortly after 
debtor made an authorised assignment. 
The original debt was not included in 
the mti^., & at the time the creditor 
was not awaro of any available act of 
bkpey, on the part of debtor : — Held : 
there was no intention to prefer. Sc 
the creditor might reasonafdy conclude 
that the loan would enable debtor to 
carry on his business. Sc the mtge. was 
declared valid. — Re Goldstein, 11923] 
1 D. L. li 864 ; 63 0. L. R. 60.— CAN. 

“ 7228 zi. 0 — ^There is no fraudu- 
lent preference unless bkpt. *8 real, 
dominant, & substantial motive was a 
desire to prefer the particular creditor 
over his other creditors. If his real 
reason was something else, some benefit, 
to be obtained for himself, the trans- 
action cannot bo attacked as a fraudu- 
lent preference. — Official Assignee 
V, Watrarapa Farmers* Co-operative 
Society, Ltd., [1925J N. Z. L. R. 1, — 
N.Z. 

723511. .] — Where an 

assignment of a book debt had been 
made within three months preceding 
the authorised assignment : — Held : 
the burden of establisning that it was 
not a preference was cast upon the 
assignee -creditor, & evidence of pres- 
sure would be of no avail to suppori the 
transaction.— Rc Webb (1921), 64 

D. L. R. 633; 61 O. h. R. 6 ; 2 
C. B. R. 16.— CAN. 

7286 Ui. .3 — Rc Pbogrf.8- 

9IVB Farmers Co., Ex p. Brown 
Brothers & Burnbtad, Ltd., [1923] 
1 W. W. R. 883 ; 3 0. B. R. 702.— 
CAN. 

a (p. 868) I. ,J— Where a 

debtor agreed with a creditor that he 
should have some. special advantage if 
debtor became bkpt.. Sc the result was 
to avoid a distribution under Bkpey. 
Act of bkpt.*B proper^: — Held: thev 
agreement was void.— Re Wbtmorb, Ex 
p, Baird Sc Peters, [1924] 4 D. L. R. 
66.— CAN. 

d (p. 868) I. 

Although a previous agreement to 
give eeourity may serve to rebut the 
intention to prefer in giving seeuril^ 
by one in insolv^t dTCumstanoes, tf 
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the transaction is attacked after sixty 
days, yet imder Assignments Act, 
88. 39 « 41, if the giving of security Is 
attacked within sixty days the trans- 
action is utterly , void Sc nothing will 
rebut such a 'ult. — Hodge v, 

McLean Sc UNiftN jl>.ink op Canada, 
[19191 2 W, W.Tfi 855 ; 12 Sask. L. R. 
298.— CAN. 


'.]— Pltf. 


d (p. 868) il. 

oo., a creditor of a trading firm, 
obtained from their debtoia a ohattel 
mtge. Sc an assignment of book -debts. 
The firm afterwards made an assign- 
ment ' to deft, for the benefit of 
creditors. Pltf. co. sought to estab- 
lish its priority over the assignment 
to deft . : — Held : as deft. *8 assign- 
ment was not made within sixty days 
after the transaction with pltf. co.. 
Sc the transaction was not attacked 
within sixty days, there was no 
statutory presumption of Invalidity 
under Assignments Sc Preferences Act, 
R. S. O. 1914 (0. 134), B. 5.— Craig 
(W. G.) Sc Co,, Ltd. v. Gillespie 
(1920), 47 O. L. R. 629 ; 64 D. L. R. 
514.— CAN. 


d (p. 868) lil. — — — — •— T— ■ " ' A 
conveyance attacked as a preference 
within sixty days of its execution is 
void, re^rdlosR of the intent in giving 
It Sc of the pressure exerted to obtain 
it, if at the time of its execution debtor 
was in insolvent circumstances or 
unable to pay bis debts in full & the 
conveyance had the effect of giving a 
preference, as defined by Assignments 
Act, R, S. M., 1913 (c. 12), s. 42, over 
the execution creditor attaeking it. — 
Trotter v. Pedlar, [1921 ] l W. W, R. 
233 ; 56 D. L. R. 717.— CAN. 

p (p. 869) L Transaction within 

three months of insoirency.]-— B riscoe 
V. Standard Bank (1923), 53 O. L. R. 
623 ; 3 C. B. R. 863.— CAN. 

p (p. 869) li. .l~If a 

creditor knows debtor is Insolvent 
before he enters into a transaction 
witb him Sc the elfeot is to give to that 
creditor a pieferenoo, it makes no 
difference what was the motive, view, 
or interest of debtor if bkpey. inter- 
venes within three month's, as the credi- 
tor oould not possibly rebut the pre- 
sumption of undue preference. Sc the 
transaction will be deemed fraudulent 
& set aside . — Re Lavine, [1924] 8, 
D. L. R. 318 ; 4 C. B. R. 664.— CAN. 


p (p. 869) iii. .) — Held : a 

creditor to whom bkpt. had made 
certain payments within three monlha 
prior to the assignment had up*-' 
the presumption that niip*' ^..^ments 
were preferent-lal, &'‘vuoll payments 
were fraudulent Sc void. — Ke black & 
White Hat Shop, Ltp., Newton v, 
Finesilvbr, [X926] 4^D. L. R. 245 ; 
[1926] 2 W. W. R. 781— CAN, 


PART XX SECT. 12, SUB-SECT. 4.— B. 

sk. Pressure — Must be actval ,] — 
“ Pressure,** In Bkpey. Aet, s. 31 (2), 
means actual pressure in its original 
sense, the pressure which is brought to 
bear by a creditor upon his debtor. Sc 
not some secret motive under the 
impulse Of which debtor acts, but 
whioh Is not actual pressure.— Re 
Bell, [19221 1 W, W. R. 1015; 2 



Cases 7j»7— 7898 . English and Empire Digest Supplement. 


7267* Add* Annoiafioti : — Jte Oobexis Mas p. 
Trustee, [1924] 2 Ch* 616. 

7267a. .]— Hoyues, Mos p* Trvbteb, No. 

7172a, anU* 

7268. Add* AnnoUxtUm ; — ^Retd. Me Cohent Eos p* 
Trustee, [1924] 2 Oh. 616* 

7270. Add. Annotaii<m : — ^Refd. Ee Oohezia Mas p. 
Trustee, [1924] 2 Oh. 616. 

7818. Add* AnnoMiana : — Consd; Ee Oobea, Mas p* 
Trustee, [1924] 2 Oh. 616. Retd. Ee Hoyle, 
Ex p. Trustee, [1924] B. & 0. R. 22; Ee 
Drage, Palmer & Booerts v* Knight (1026), 
184 L. T. 766. 

7883. Add* Citation a’-svb nom. Hobgak t’. Ba£BB, 
2 Jur. 1068. 

7327. Add* Annotaiion Mentd. Ellis’ Trustee 
V. Dixon* Johnson, [1924] 2 Oh. 461. 

7884. Add. Annotation : — Consd. Ee Davies, Mx p. 
Miles, [1921] 3 E. B. 628. 

7889a. Agreement to assign interests — In con- 
sideration of advance — ^No memorandum of 
agreement within Statute of Frauds.] — ^By a 
parol agreement between a lender & D., the 

^ former agreed to lend & did lend D. i^,000 
in consi&ration of the latter’s promise to 
assign certain ^interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, 4c 
became bkpt. immediately afteiwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
8. 4, was in existmice, but it was recited in 
the assignment i — Held : the assignment, 
notwithstanding the failure of bkpt* to set 


up the statute in answer to l^e dawn by 
the lender for the perforpaance of the ag^- 
ment, did not constitute a fraudulent prefeiv 
ence or a fraudulent conveyance under 19X4 
Act, & was valid as agaixist the trustee m 
bkpcy.— Be Davjbs, Mx p* Midbs, £1921] 
3 K. B. 628 ; eub nom. JBc Datibb* ^ P* 
TEueTBB. 91 L. J. K. B. 81 ; [1921] B. dc 
. 0. B. 92. 

7840. Add. Annotation : — ^Apld. Ee Davies, Mx p* 
Miles, [19211 3 K. B. .628. 

7841. Add* Annotation : — ^Mentd. Ee Oohen, Mx p. 
Trustee, [1924] 2 Oh. 615. 

7851. Addt Annoiaiion : — ^Mentd. Be Oohen, Mx p. 
Trustee, [1924] 2 Oh. 616. 

7366. Add. AnnoiaHon, a—Mentd. Ee Mellor, 
Alvarez v* Dodgsoh, [1922] 1 Oh. 312. 

7869. Add* Annotation ;«^HConsd. Be Stanley (1924), 
69 Sol. Jo. 36. 

7360. Add, Annotation Consd. Be Stanley (1924)# 
69 Sol. Jo. 86. 

7861a. .] — ^Where a payment has been 

made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
B. 44, enables the trustee in bkpey. to recover 
payment from the person actually preferred. 

Circumstances (see p. 311, post) in which : — 
Held : no case of fraudulent preference had 
been established. — Stanuejy (G.) & Co., 
[1926] Gh. 148 ; 94 L. J. Oh. 187 ; 133 L. T. 
37 ; 69 Sol. Jo. 36 ; [1926] B. & 0. B. 1. 

7862. Add* Annotation : — ^Mentd. Be Oohen, Mx p. 
Trustee, [1924] 2 Oh. 616. 


0. B, R. 271 ; 67 D. Ju R. 66 ; 32 
Man. li. R. 9«-*~-CAN. 

gj. .J-— The absence of 

fraudulent intenfion in the ciroum- 
stanoes in which the fund is taken do^ 
not oonstiitute ** pressure '* within 
Bkpoy. Act, B. 31 (2).--Rc Oabson, 
11924} 4 D. L. R. 492 : 66 O. L. K. 
649 ; 4 O. R. R. 688.—OAN. 

7268 vi/ .] — Grant v. Van 

Norman (1882), 7 A. R. 626.~-CAN. 

726S vii. .] — ^Mansookhlal 

Doiatchand Sc Co. v. Naoardass 
Moolchand (1928), 1. L. R. 6 Ran. 636. 
—IND. 

7271 vili. .] ETidenoe dis- 

dosing a dominant motivo suoh as fear 
of prosecution or disgrace, impelling 
debtor to give the security, is admissible 
to rebut the primd facie presumption 
raised by Bkpoy. Act, s. 81 (2). — Be 
Bbll (1922), 67 D. L. K. 66: 32 
Man. L. R. 9 ; [1922} X W. W. B. 1016, 
--CAN. 

PART XX. SBOT. 12, SUB-SECT. 4.— C. 

m I, .} — Moneys Improperly 

drawn by an exor. from tlie funds of 
testator's estate Sc applied to exor.'s 
own uses were restored by him within 
throe months before be was declared 
a bkpt. : — HeW ; the restoration was 
not a preferential payment within 
Bkpey. Act. 8. 31. The estate was 
not a creditor of the exor. within 
the sect., though in some sense a 
creditor. — fU Carson, 4 B. L. R. 

^ O. L. R. 649 ; 4 0. B. B. 683. 

part XX. SECT. 12, SUB-SECT. 

T (p. 889) i. SeeurUy to cover advance 
dfpm dshf.]*-*A seonnty given tor each 

^ ^ rr^2d: to be giveii for 

mtion & bona ftde. Sc 

k an action on behalf 

of otfiw otMtofB at^Wng the 
eeouHty was dmisMd with costs.— 
BAN9UR 

[19281 1 W. W* E, 2S ; 16 Saak. L* B. 
623.— CAR* 

7847 V. . .1 — An Inoorporated oo., 



being in fact insolvent, made In favour 
of its president, a creditor, guarantor, 
a mt^. on its plant to secure him for 
moneys paid to tho co., & by the oo. to 
Its bankers, in reduction^ of the co. s 
[lability within two months of the co. 
being adjudged bkpt.: — Held: the 
transaotion was free from any mnt of 
fraud : the co. entered Into It for the 
sole object & in the bond fide expecta- 
tion Sc belief that It would thereby be 
enabled to carry on its business success- 
fully, Sc not with the view of Pre- 
fening either the president or the bank 
to the 00. *8 other creditors. — Burns e. 
Rotal Bank of Oanapa* Burns w. 
Graham (1922X 69 0. h, R. 908 ; 61 
O. L. R. 664 ; 2 O. B. B. 241.— CAN. 


7847-vl. 


-.] — debtor gave a 


creditor a mtge. Sc tho etfeot of that 
was to give the mtgoe. a preference ; — 
Held : when the mtge. was created, w 
debtor had not been sued by his 
credltoTS Sc his sole reason for giving 
the mtge. was that ha might oonUnne 
his business Sc pay off his .other 
creditors, this was not a fraud^ant 

E reference . — Re Barter. [19231 I 
K L. R. 919 ; 3 O. B. It. 631.— CAN. 

7847 vli, Aiweferopce to be 

fraudulent must be given with the 
Intention of creating nghts additional 
to those possessed by other creditors. 
Sc where a proferenoe is given not to 
^ve one orator an unfair advantage 
over other creditors, but to ^enable 
debtor to exURgulsh a past debt 8c to 
cairy on his business & the preferred 
creditor has no knowledge of any 
available aot of bkpoy. on the part 
of debtor, suoh a ptefevsnoe to ntot 
^udulent tdthin Bfcpqy. Aot.^jfto 
Buchannan, [19281 1 J)* h, R. 391 ; 3 
a B. R, 427.— CAN. 

7847 Vfli. ,1— OANAPI AN Bak* 

W. W. R. 198 ; 2 B. li. R, 789.— CAN. 

PART XX. «G0T. i2, 8UB-9Bt^4 4.— P. 

7869 it .5— Thd tmstee to 

bkp^. of H* under 4n autluistaod 
aa^mment 40U|^t to veoaVer 
ments made by B., when, to a hopeless 


state of Insolvency, for tho puniose, 
as his creditors, defts., knew, of pre- 
forrlng them so that his guar^tors 
nodfidit bo as for os possible relieved. 
The payments wore mode within a 
few days of H.'s voluntary assignment, 

6 some were made after tho assign- 
ment Held i defts. had not at the 
times of payment notice of any “ av^- 
able act of bkpey.*’ committed by H, } 
the transactions were all before Bkpey. 
Act. 1921 ( 0 . 17), B. 3,^ but the pay- 
ments wore not made “ in good fai%^ 
— BrnscoB V . MoLSONB Bank (1?22), 
69 D. L. R. 676 ; 61 O. h. R. 644.— 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— 0. 

78S1 iv. .3— Re Jka^ Sc 

Dabous (Ont.), [1927] 1 D. L. R. 24; 

7 O. B. B. 689.— CAN. 

788S ii. Conveyance of property 

for past coneideraHan — Creditor with 
kneymedge of edetence of other eredUors.i 
— Rc^VlP, [1925] 4 D. L. % 1040 ; 
affg.* [1926J 1 B. L. R. 164 ; 6 0 B. B. 

^AN. 

sm. Sede hy creditor — CoUustve saU 
•^Payment of proceeds of sate to 
ereditor.y^Hefd : the transaction must 
be set aside for it was not really only a 
** payment of money to a creditor, ' 
saved out of the general provtolor^ of 
Assi^ciments Sc Preferem^ Ajt; 
B. S, 0. 1914 (o. 484), hyj^t. 6. The 
transaotion was substonttoBy an ap- 
propriation of goo^ to ‘part payment 


proprlation of goo^ in *pw 

of a prefeired oiSdltor's 

prooeeds oc tho sale <mu]d bo tew^bed 

“ — * — mmsvwL 


aasignoo 
Caofxr V. Car 
611 ; 60 O. 



under seot. 
►, 64_D* 


62.— «IAN. 


by bank on' day of tmkruptey.h^*^^*^ • 
a dheouo dowrupt opo^ as ah 
xhont of^thp tonfis pi drawer i» 
handd 'of ^le petaoh on whom It to 
drawn j A u»%i pnyri^ wa» umds 
by drawee Dofom the * 



7891. JitiMisMluM Ai^'OolMasL 

[l«4] 2 Oh* 615, 

7999^ AM, Anmtaiion ;~M6iit<U Bx p* 

IVustee, I1924J 2 Oh* 615, 

^99Ba,. Payment of proeeeds of eale of ehares — 
Payment before transfer,} — Certain stoch- 
brokers ‘wlthin a fortnight of a reoeivtng 
or<ier being made againatthem sold shares for 
aeli^t 5^ paid the proceeds to him before the 
wansfop was executed* The sale was effected 
by what is called a put through ” by which 
a Jobber lends his name as purche^, but 
iw) is paid : — : the payment was 

made without pressure 5s was a fraudulent 
preference. — Be Feixowbs, O’BhWBN, Gor- 
don Sc ToOTAD (OARRYINO ON BtJSINXiSS AS 
Eixis Sc Oo.) (1924), 08 Sol. Jo. 478. 

7395, 4dd. Anwdaiiofi Msntd. i^e Stanton, 
Hoggs, Maule, fl928] I K. B. 464. 


VA tf. SiaiBavieF. (km 

7898. AM AtmeMUm Be Cohen, Ex p. 

Trustee, [19241 2 Oh. 616. 

7404. Add* Ann&taUon : — CN>ni4« iisjCk^ien, Ex p* 
Trustee, [1924} 2 Oh. 616. 

7405, Add, Annotation : — ^Mentd. Be Cohen, Ex p* 
Trustee, [1924] 2 Ch. 616. 

7409. Add. AnnoicUiona : — ^Mentd, BurChell v. 
Thompson, [1920] 2 K. B. 80 ; Commercial 
Oedit Co. of Canada v, Fulton, [1928] A, 0. 
798. 

7442* Add, AwnakUion Mentd. Sorrell e. Smith, 
[1925] A, 0* 700. 

7414a. Payment to agent of ereditor-^Agent 

mying over sum to principal In course of 
bufiinos8.}~A payment by a debtor to an 
agent who receives the mcmlw in the ordinary 
course of his employment Jo the use of a 
creditor is not a paymedm^in favour of a 
** person in trust for any creditor,** vnthin 


WU a pajmezit in cash at the date 
when the cheque waa paid by the 
b^k. — R owlatt e. GAiUfXvi (J. ft G.) 
HANUFAOTtmiNg ^ Co, (ISai). 64 
D. L. H. 88 ; 49 Q. I, R. 166.— CAK. 

78Witi. ■ Atoriaagee pony to 
— Debtor sranted a mtge. to 
certaiD of hia oreditofi. No money 
phanfi^d hande & at the time it waa 
known to debtor ft to the cieditore, the 
mtseee., that debtor waa Inaolront. 
The mtge. woe paJt of a eeheme to 
Wv® an , undue preference : — field : 
Tpid under Assignments for Benefit 
of Oiedltora Act. 1896 (P. E. l)(o, 4l 
ft might be set aside as against the 
trustee in bkpoy. — Camphkll v. Gal- 
lant. Q»<^kbtt ft; Royal Rank op 
Canapa. R/* Millioan Batatb (1922), 
70 D. L. K. 320.— CAN. 

a 901 ) 1. AsHonrntrU for creditora. ] 
—Creditors who take under a com- 
position affecting subetantlaily the 
whole of debtor’s property arc entitled 
to the protection of Bkpey. Act, s. 82, 
as against the.otticial asHlgn<N-. upon 
^btor shortly aftorwards being ad- 
judicated bkpl.. provided the pHyrnent 
was before a<lJndication ft that the 
creditors had not at the lime of such 
payment notice of any available act of 
bkp<^ oommltted before that time ft. 
acted Id good faith. — Re Cooubane. 
[1925] N. 2. L. R. 15 — N.Z. 

io. DiMohdion of partnerehip-^ 
Act tniuriouft to parineranip creditofa-^ 
J^eJerence given to aeparcUe creditora .] — 
Re Assap ft Dabous (Ont.), 119171 
1 D, b. R. 24 ; 7 0. B. R. 689.— CAN. 

PART XX. SECT. 12. BUB-SBOT, 6, 

7407 i. How Htne oalcuteUedr-^Aaatgn" 
Pieni tgsetpUed bvi not /Ucd’-^Svbaeqitent 
te-execution >w<np*l— An authoiised 
aaaignment date4, executed, ft deliver^ 
on Aug. 11, was re-exeouted on Sept. 1 1, 
ft > then filed ; — HfUt: the assignment 
waa not revocable at the will of 
assignor ; as soon as the trostee 
accepted the assignment it took effect 
am of the day of its original execution. 
— Ha Lonomore (1922). 52 0. h. R. 
579 8 O. B. R. 300.— &Ui. 

^ o/Onforio.l— A chattel 

hupeaohed as a fraudulent pro- 
feivcoe under r. 120 by the tfu^’toe 

E made more than three months 
ve m asslgument to the toustee : — 

I / ^though t% chattel mtim* did 
not come muim Bkpoy. Act, s. 81, 
Iho trustee oouid attack It as fraudulent 
^der the laws of Ontario quite apart 
from the Act.— ile Davison, jl9f31 4 
D. I*. R. 1049} 52 O. L. R. 2 

XX. ilOT. 12* 2UB-g&0T* 6. 

,,, , ,, For **— r— In (Shot 

-.A-rf prSixMinga nm ft 


m (p. 903) l. .] — ^The fact that 

a frandulent transfer was made in a 
province other than that in which the 
authorised asslgumont was made, does 
not deprive the ct. of the latter provlnoe 
with original iurisdlctlon with respect 
to the authorised assignment of lurts- 
diotion to set aside tho frandulent 
transfer. — Re Ck)HEN & Mahun, 
Canadian ChtEDiT Men!8 Trust 
Assoon.. Ltd. t>. Sptvak (Alta.), [19261 
3 D. L. R. 942 ; [19261 3 W. W. R. 
%4\reoaA, (19271 1 D.L. R,577 ; 119271 
1 W. W, R. 162 ; 22 Alta. L. R. 487 ; 8 
C. B. R. 23.— CAN. 

7412 tt. — Prior ctatignmmt of 
aame propertu tp mme panUa .] — The 
fact of a ptior assignment does not 
affect the right to set aside a later 
assignment of tho same pro'berty to the 
same parties, ft the setting aside of the 
later assignment does cot affect rights 
under the prior ass^mont.— HoDitR 
r. McLean ft union Bank ofOa.vada, 
(1919J 3 W. W. R. 1108 ; 50 D. L. R. 
123 : 13 Sask. L. R. 85.— CAN. 


7412 iii. 


Denial by tranaferea 



that ‘property belongs io hankrupU | — The 
words property belougiug to debtor ” 
in Bkpoy. Act, s. 56 (8), nave praoti- 
oally the same meaning as ** property 
of debtor ’* u^ in sect. 25, ft Include 

S roporty of debtor which has been 
eait with by himself by transfer to 
a creditor, ft the fact that an alleged 
fraudulent transferee from bkpt. does 
not admit that the propeity In question 
belongs to bkpt, does not prevent an 
appUoation being brought under the 
above sect ft Bkpoy, Rule 120, for 
the delivery of the property to the 
truHtoe. — He Houldino, [19211 2 

W. W R. 521 ; 1 4 Saak. L. R. 277 ) 69 
D. L. R. 238.— CAN. 

7412 Iv. Discharge of bankrupt* a 

liability by fransoeffon.!— A trustee In 
bkpoy. has no light io set aside a 
transfer made by bkpt. to a neditor 
whereby bkpt.*s liability to the creditor 
is dlscbargod, even though the transfer 
amounts to a fraudulont preference. — 
^ Regal Pronooraph Co., sx p, 
Trubtbe, [19241 1 D. L. R. 047 ; 4 
0. B. R. 418.— CAN. 

7412 V, As againat the Crown,) 
— ^Tho' provisions of Bkpey. Act, 1908, 
relating to frauduleiit preferenoe do 
pot bind the Crown. — OmmAL 
AmtanKB v, E., (1922) N. Z. L. R. 266, 
— N.X. 

7418 Vttt. ' — ?*- Person elaianlng pro* 
psriy in gyeslim as owner gg not as 
creditor iwh proper party, Jh^ Re Stern- 
BKim, Bx p, TWBpVB ft STRims Ltd., 
(192512 D. L, R. 208 ; 6 0. B. R 237 : 
varuing, [1924 ] 2 D. L. R. 492; 4 
528.— ^Alf* 

74l4 tv. r — In Assign* 

A0t> R. ^ 8* lOOil (o. 142), 
d^ya thftftttor’* meons 


days after the date of the oonveyanoe 
ft not after the date of some prior 
agreoment upon which such convey- 
ance may have been made, ft *’ suoh 
transaction ** means the oonv<^anoe 
ft not 9Uoh prior agreement. — Hodge 
o. McLean ft Union Bank of Canada, 
[19191 3 W. W. H. 1108 : 60 D. L. R. 
123 : 13 Bask. L. R. 85,— CAN. 

w (p, 964) i. After aeUlenWnt by 

trustee of preferred credilar'a claim ,] — 
Re Taylor (Ont.), [1926) 2 D. L. R. 
877 7 C. B. R. 550.— CAN. 

sp. Note gitm by purchaser 

of debtoT*a stock-in-trade inaoraed to 
creditor — Xote in hands of bond fide 
htildrr for value,] — Held : the creditor 
could not be compelled to share 
ratably with the other creditors. — 
Robertson v, Holland (1888), 16 
0. H. 532.— CAN. 

■q. HoafUion of trustee — Cannot 
approbate dt reprohave — Vnmisaory 
notes (ransferred to dh diacovnted by 
cr editor, Y— lie Longmore (1922), 52 
O. L. R. 670 ; 3 C. B. H. 200.— CAN. 

ft. — Estoppel by ciiru/uct.] — S, 
made a bill of sale of certain chattels 
to deft, in order to protect tb^ chattels 
against his creditors. Shortly after- 
wards S. made an assignment under 
Bkpey' Ad to pitf., who later sold 
at public auction the assets of S. not 
included la the bill of sale. On the 
same occasion the auctioneer K)ld. on 
iusti unions of 8., the chattels Included 
in the bill of sale ft paid the prore^'ds 
to 3. who left Canada withonf paying 
them to deft. : — Held : pItf., having 
refrained from attHokiiig the bill of 
sale earlier ft having allowed the sale 
to proceed ft the moneys to be paid 
to 8., it was too late to hold deft, 
liable . — Re Stevenn, Imperial Cana- 
dian Trust Co., Ltd. v. North 
American Lumber ft Supply Co., 
Ltd.. 11924 J 2 W. W. H. 245 ; 4 C. B. R. 
032 ; [1924! 2 D. L. R. 104.-^AN. 

•w. Avoidance of transfer fraudu* 
lent under general laws ,] — The riglit of 
a truMtoe in bkpoy* to take proceedings 
to avoid a trousfer made by bkpt. 
M'hich is in fraud of his creditors unacr 
general laws ts impliedly aittborised by 
Bkpey. Act ft the rules thereunder. — 
He Cohen ft Mahun. Canadian 
Credit Men’s Trust Assocn., Ltd. 

V, Sptvak (Alta.). [19261 3 D. R. 

942 : [1626J 8 W. W. k. 94; reasd, 
I1927J I D. L. R. 677 ; [19271 1 

W. W. R. 162; 22 Alta. L. R. 487; 8 
a B. R. 23.4~CAlf. 

I (p. 906) i« — — BanAr- 

rupt^ d€i,-s, 95 — Bankruptcy Hulea, 
r, 129.1— Be Cohen ft Mahlin, Cana- 
dian OiUEDTT MIEN’S TBUBT AflflOCN., 

).e, ^lYAK (Alta^ [1926^ 3 1). L. ji. 



Cases 7414a— 754te. English and Emfibb Digbst StTFi^LSMSiNT. 


1914 Act, 8. 44. The effect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
receiv€»d on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. A, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the CO. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the bfdance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpey. of debtor & long before any claim by 
the trustees in the bkpey. On Feb. 11, 1921, 
debtor committed an act of bkpey. by assign- 
ing his- property in favour of his creditors, 
& on Mar. 12, 1921,- a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on 0. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Held : (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, &> not as “ persons 
in trust for any creditor** within 19i4 Act, 
8. 44 ; (2 ) the circumstances under which the 
money was received & paid over precluded 
appete. from recovering the money, even 
thougii it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble : (3) the 
personal Liability of a person to whom pay- 
ment has been made ** in trust for, any 
credHor ** under 1914 Act, s. 44, ’must 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference. — Be 
Morant, Ex p. Trustees, [1924) 1 Ch. 79 ; 
93 L. J. Ch. 104 ; 130 L. T. 898 ; [1923] 
B. & C. R. 146. 

7418. Add, Annotation : — ^Mentd. Sorrell v. Smith, 
[1925] A. O. 700, 


' 7420. Add. Citation -10 B. & S. 871. 

7428. A dd. Annotations : — Cotisd, Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. U. R, 62. 
Mentd. Edwards v. Motor Union Insce. (1922), 
128 h, T. 276. 

7430. Add, Annotation: — ^Refd. Be Gunsbourg, 
[1920] 2 E. B. 426. 

7438. Add. Annotations : — ^Refd. Re Wigzell, Ex p, 
Bart, [1921 ] 2 K. B. 835. Mentd. Scranton*s 
Trustee v, Pearse, [1922 ] 2 Ch. 87. 

7488s. .] — A father, having a power of 

appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. ; — Held : 
the trustee had no right to the fund appointed. 
— Be Angerstein, Ex p. Angerstein (1874), 
9 Ch. App. 479 ; 43 L. J. Bey. 131 ; 80 
L. T. 446 ; 22 W. R. 681, L. JJ. 

Annotaiityna : — Mentd. Re Pettit’s Estate (1876), 1 Ch. D, 
478 ; Marbella Iron Oro Co. v. Allen (1878), 47 h. J. Q. B. 
601 : Pitts V. La Fontaine (1880), 6 App. Cas. 482 ; Fraser 
V. Province of Bresoia Steam Tram, C)o. (1887), 56 L. T, 
771 { Re Branson, Exp, Trustee, (1914J 2 K. B. 701. 

7439. Add, Annot^ion : — Mentd. Be Mellori 

Alvarez v, Dodgson, [1922] 1 Ch. 312. 

7440. Add, Annotation : — Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add, Annoiation : — ^Refd. Be Gtinsbourg, 
[1920] 2 K. B. 420. 

7463. Add, Annotation : — Mentd. French v, 

Gething, [1922] 1 K, B. 236. 

7483a. 1914 Act, s. 45 .] — Re Wbthered, 

Ex p. Sai^man, No. 6858a, ante, 

7490. Add. Annotation: — ^Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7512, Add. Annotoition : — ^Mentd. Be^ Gunsbourg, 
[1920] 2 K. B. 426. 

7519. Add, Annotation : — ^Mentd. The Joannis 
Vatis, [1922] P. 92. 

7520. Add. Annotation : — Consd. Herbert’s Trus- 
tee V, Higgins, [1926] Ch. 794. 

7543. Add. Annotation : — Consd. Herbert’s Trus- 
tee V. Higgins, [1926] Ch. 794. 

7546a. That bankruptcy notice, served on 

debtor — & of petitioning creditor's intention 
to take bankruptcy proceedings.] — Deft, to an 
action, in which the trustee in bkpey. 
claimed that certain farm stock in a bill of 
'sale given to deft, by bkpt. was in the reputed 
ownership of ' bkpt. & formed part of Jbis 
estate, been informed of the service on 
bkpt. of a bkpey. notice, later had been 
uiformed by the petitioning creditor that 
he was going to take bkpey. proceedings 
against his debtor : — Held : a mere stato- 


PART XX. SECT. 18, SUB-SECT. 1, 

7480 V. ,T — Mrrchakts Bank 

OF Canada v. Kkn MoClart dt Co., 
11921 J I W. W. R, 940 ; 14 Bask, L, R, 
187.— CAN. 

PART XX. SECT. 18, SUB-SECT. 8.— 

A. (a). 

■a. FerPttre to make proper 

—By BkiMW. Act a creditor who takoB 
a inlge. Sc faiia to make the pmT>er in* ' 
QUlriep will be held to have knowlodge 
of the InHolveccy of the mtsor. at the 
time of giving the mtge., & the mtge. 
will be wi aaide da a fraudulent prefer- 
enoe . — Re Thompson, Ex p. Thttstkes, 
11923] 4 U. L. E. 1028.--GM. 


fb. .1 — Whore the clrcunoBtan pea 

under which a debt ia paid are nueb 
that a atrong auapiniOD would ariae in 
the mind of an ordinary buaineaa man 
aa to the hona fidea of the payment, the 
payee ought to inquire cloaely Into all 
the ciroumatanoeH. Otherwise, if the 
ayer beoomea bkpt., the payment will 
e construed as a fraudulent prefotenoe. 
— Be 8TRRNBBRQ (1924), 27 O. W. N. 
212 ; va^na, (19241 2 D. h. R. 482 ; 
4 O* B. Rw 526 —CAN. 

PART XX. SECT. 18^ SUB-SECT. 2.— 

A. (b). 

ao. Oenerai rule.}— When a pemon 
knows of an act of blq^« or TwnUy 

232 


refrains from making such inquiries 
as wonld give him such knowledge, 
or where the facts are suoh that an act 
of bkpey. had been committed, auoh a 
person will be deemed to have notice. — 
Be Hresb, Ex p, Goldstrin, f1923] 8 
D. L. R. 101 ; 4 O. B. R. 84.— CAN. 

7587 iv.. 

embarroLaaed, I— ■ 
knowledge of Insolvency . — Re WeSb 
(1921), 64 D. L U. 683 ; 51 O. L. 

5 ; 2 C. B. H. 16.-* CAN. 


>- That debtor JlnanciaUif 
•Held : not of Itaeu 


7587 w, That debtor hardpreased 
for money.) — Held: not auffleient to 
infer that a creditor had oonatructlve 
notioe of an act of bkpey . — Be 
Bobbins, Exp, Root, [1924] 8 P. L. R. 
90 S 4 0. B. % 



VoL V.— Bankniptey. Oases 7546a— 7650a. 


ment of intention to take bkpcy. proceedings 
amounted at most to a threat to die a 
petition, &, falling short of a notice of the 
actual presentation of a petition, It was not 
constructive notice of an available act of 
bkpcy. — H erbert’s Trustee v. Higgins, 
[192a] Ch. 794 ; 95 L. J. Ch. 303 ; 135 L. T. 
321 ; 42 T. L. B. 526 ; 70 Sol. Jo. 708 ; [1926] 
B. & 0. B. 26. 

7674. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Oh. 794. 

7677. Add. Annotations : — Refd. Be Ohiandetti 
(1921 ), 91 L. J. K. B. 70. Mentd. Be Fairley, 
[1922] 2 Ch. 791. 

7678. Add, Annotation: — Mentd. Be Fairley, 
[1922] 2 Oh. 791. 

7601. Add. Citation : — revsg, S. 0. svib nom. Be 
Wix, Ex p. Chattbrby, 29 W. B. 400. 

7603a. Employee of company — Refusal of 

company to pay — Termination of employ* 
ment alleged.] — Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
a^eement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, “managing director.” An, order 
was subsequently made by a registrar, under 
1914 Act, 8. 51 (2), that £300 out of a sum of 
£416 ISs. 4:d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that notliing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The tmstee then served a notice of motion in 
the High Ot. upon the co. & its managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. : — Held : in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion. — Re Lavby, 
Ex p. Trustee, [1920] 1 K. B. 674 ; 89 
L. J. K. B. 24 ; 122 L, T. 592 ; [1920] B. & 
C. B. 43 ; subsequent proceedings. [1920] 
B. & 0. B. 186. 

7626. Add. Annotation : — Refd. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. B. 626. 

7636. Add. Annotation : — ^Mentd. Brown v. Greg- 
son, [1920] A. 0. 860. 

7688. Add. Annotations : — ^Refd. Be Leeds Sa 


Batley Breweries & Bradbury’s Lease, Brad- 
bury V. Giimble, [1920] 2 Oh. 648 ; Mcllroy 
V. Oletnents (1923), 67 1^1. Jo. 402 ; Bider v. 
Ford, [1923] 1 Oh. 641. 

7639a. Contract for sale of goods.] — ^Hussey v. 
Fiddaix (1699), 12 Mod. Rep. 324 ; Holt, 
K. B. 95 ; 3 Salk, 69 ; 88 B. B. 1363. 

Annotation: — ^Befd. Hltohin v. Campbell (1772), 2 Wm. Bl. 
827. 

7648a. Assuming management of farm.] — 

Held : — ^a sufficient election to take the 
term. — T homas v. Pemberton (1816), 7 

Taunt. 206; 129 B. R. 83. 

7648b. Milking cows.] — Held: — assignees, 

having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked ther^, ^hereby became 
tenants to the lessor.-jg^ oh v. Myers 
( 1816), 4 Camp. 368 ; 17f%. R. 117, N. P. 

7649a. -.] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be .the proprietors, &, there being no bid- 
ders, interfered no further in the matter, ^ 
never received rents : — Held : they were not 
answerable in covenant to the lessor. — 
Turner v. Richardson (1806), 7 East, 
335 ; 3 Smith, K. B. 330 ; 103 B. R. 129. 

Annotaiions : — Ck>iud. Copeland v. Stephens (t'felS), 1 B. 
8c Aid. 593. DiBtd. Hanson v. Stovonson (1818). 1 B. A; 
Aid. 303. ApIoT Lindsay r. Limbert (1827), 12 Mooro, 
C. P. 209., Consd. Williams v. Taylor (1869). 21 L. T. 
612 ; Titterton v. Cooper (1882), 9 Q. B. D. 473. BeSd. 
Hill V. Doble (1818), 2 Moore. C. P. 342 ; Williams v. 
Bosanquet (1819), 1 Brod. & Bing. 238 ; Doe d. Palmer 
V. Andrews (1827), 4 Bing. 348 ; Wollaston r. Hakewill 
(1841), 3 Man, & G. 297 ; Maokley v. Pattenden (1861), 
30 L. J. Q. B. 225 ; Levi v. Ayers 0878), 3 App. Cas. 842 ; 
mil V. Kast & West India Dock Co. (1884), 9 App. Cas. 
448. Mentd. Clark v. Calvert (1819), 8 Taunt. 742. 

7649b. S. P. Carter v. Wabnb, No, 9026a, post. 

7649c. -.] — ^Where assignees for the pur- 

pose of preventing a distress pmd arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, Ss the effects were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it : — Held : they 
were not liable to the landlord as assignees 
of the lease. — W heeler v. Bramah (1813), 
3 Camp. 340 ; 170 E. B. 1404. 

Annotations: — Oonsd. Ck>poland v. Stephens (1818). 1 B. & 
Aid. 593. Distd. Hanson v. Stevenson (1818), 1 B. & Aid. 
303. Bold. Hancock r. Welsh (1816), 1 Stark. 347 ; Doe 

. d. Palmer v. Andrews (1827), 4 Bing. 348 ; Goodwin v. 
Noble (1857), 8 E. & B. 587. 

7650a. Carrying on business for benefit of 

creditors.] — Where the assignee kept bkpt. 
in the premise^, carrying on the business for, 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord : — Held : the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. — C lark v. Hume (1826), 
By. & M. 207 ; 171 E. R. 995. 


PART XX. SECT.43, SUB-SECT. 

7681 vl. — • .i — Every pay- 
ment made by bkpt. within a short 
time of his hkpoy. is regarded with 
sospioioti by the ot. as likely to be a 
traiidoJent preference. The onus is 
on the payee to show that he had no 
knowledge of an available act of bkpcy,, 
actual or cooHtniotlve, that he gave 
some consideration for the payment & 
that he was actuated by no fraudulent 
motiye in aoo^Ung such ^ymout.*— 

As HOWARD GRABAM A QO., Ew p. 


Graham, [1923] 2 D. L. R. 1024; 3 
0. B. B. 855.— bAN. 

A 

7581 vli. — .1 — Re Grocert 

SpvoiALTr Co., Re Shulman, [19231 2 
D. L, R. S16 ; 8 O. B. R. 46 ; affd., 24 
O. W. N. 90.--OAN. 


PART XX. SECT. 18, SUB-SECT. 1. 

1 1. — Rifdst of trustee to give notice 
of intention to retain-^Arceptance of 
keeore.} — Held: Bk^y. Act, 

233 


8. 13 (15), extends sect. 52 (5) to all 
cases where proceedings are taken 
under sect. 13 so as to enable cither 
tioistoo or debtor bimself to overcome 
the forfeiture 6c elect to retain the 
demised premises for the whole or any 
part of the term. If this construction 
of the Act was wrong, the icpsors had 
waived their rights by acceptance of 
rent with full knowledge of the circum- 
stances & notice of election to retain.-— 
Re McKaT (1921), 61 O. L. R. 86 • 2 
O. B. R. 69 ; 64 D. L. R. 699.— CAN. 



ChuM 7Bffil*»7764k. EiTaiisH AND Bums Bzossr Bumasiam. 


765te* To imvoiit dlitroM.]~WssmJSB 

Bkaicah, No. 7649c» anU, 

7658a* 0 — Held: to amount to an 

acceptance of the lease. — ^P age v. Oodben 
( 1818), 2 Stark. 309 ; 171 E. R 655. 

7062. Add, AnnoUxtion : — Montd. Spenoor v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

7665. Add, Annotaiion : — Mentd. Betts t;« Price 
(1924), 40 T. L. B. 689. 

7670a. ^.1 — Cartwright v. Oibver 

(1861), 2 Oiflf. 620; 30 L. J. Ch. 324; 3 
L. T. 880 ; 7 Jur. N. S. 867 ; 9 W. R. 408 ; 
66 £. B. 260. 

Annotation -Bsid. Wilton v. Wallazd (1880). A Ex. P. 155. 

7681. Add, Annotation : — ^Mentd* Gray v, Spyer, 
[1922] 2 Ch. 22. 

768ta. Statutory tenancy — Under Rent Re- 

striction Acts.] — ^P arkinson v, Noel, No. 
7782b, post, 

7686. Add, Annotation ; — Mentd. Richmond v, 
SaviU, [1926] 2 K. B. 630. 

7686. Add. Annotation : — Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7689. Add. Citation : — eub nom. lie Clayton & 
Beaumonts* Contract, 2 Mans. 346. 

7689a. Shares — Subject to equitable charge.] — The 

raftered owner of fully paid shares in a 
private po. charged them In favour of W., & 
handed him the certificates & a blank 
transfer. He subsequently gave other equit* 
able charges to other mtgees. On the owner’s 
bkpoy. his trustee disclaimed “ all my 
interest ” in the shares under 1014 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register: — Bold: (1) as between himself & 
the CO., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the idiares, though, as between himself & 
the mtgees., he could only vote as they 
dictated; (2) the trustee could not have 
disclaimed more than .the equity of redemp- 
tion in the shares, (j^. : whether a trustee 
can disclaim unincumDered f\il1y paid shares. 
— Wise v. I^nsdkll, [1021] 1 Ch. 420; 90 
L. J. Ch. 178 ; 124 L. T. 602 ; 37 T. JL. R. 167 ; 
[1920] B. & C. R. 145. 

7692. Add. Annotation : — ^Rcfd. He Wait, [1926] 
Ch. 962. 

7698a. Sub-contract for sale of land — Contract for 
p^obase of land need not be, disclaimed.] — 
Where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchMse of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpey. is entitled to d^laim the sub- 


of aalq without being to 

diaclalm t^e contr<^ of purohiee, If the 
oub^purebaser has )[>f4d a depodt be has 
a lien upon_8ucb in the land as 

bkpt. possessed before hia bbpey., inejuding 
the right, if any, to specific peif^manoe of 
the contract of purchase of the land ; he may 
also prove in the bkpoy^ for any damage for 
breach of the agreement to buUd« but he is 
not entitled to specific pe^ormance of the 
contract to build, & his equity is subject to. 
the overridingequity of the original vendor. » 

. Be CjtoUGH, Hanning o. I/>we (1927), 96 

B. J. Ch. 289 ; 71 Bol. Jo. 470; [1927] B. & 

C. R. 137, D. C. 

7704. Add. Annotations : — Refd. Wise v, 

[1921] 1 Ch. 420; Be Lister, Ex p. Bradford 
Overseers ^ Bradford Cotpn., [102fij Oh. 149. 
Mentd. Victoria City v, Vancouver Island 
(Bp.). [1921] 2 A. C. 884. 

7785. Add. CUationa : — anb nom. Be Wec»g, 
JEx p, Hanbury, 12 L. J. Bey. 43 ; avb nom. 
Be WEGG^ Ex p. Banbury, 7 Jur. 660. 

7751. AM. Annotaiiona : — Consd. Be Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Refd. Lister, Bradford Overseers k Corpn. 
V. Burrance (1925), 42 T. L. R. 143. 

7756. Add. Annotaiion .’—-Consd. Be Lister, Brad-* 
ford Overoeers k Corpn. v. Durrance (1925), 
42 T. L. R. 143, 

775ga. Right to compensation.]— 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., k the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
mm il benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
k the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, tlxe 
landlord is not bound to account for such 
payment.— Re Wadsley, Bettinson’s Re- 
PRBSENTATIVB V. TRUSTEE (1925), 94 

L. J. Ch. 215 ; [1926] B. k C. R. 76, D. C. 

idablUty for rates for period of occupa- 
tion until disclaimer.] — Where a trustee in 
bkpey. goes into occupation of onerous pro- 
nely k subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of nis occupation. — Be XilSTER, 
Bradfobit Overseers k Corpn. v. Dur- 
RAKCE (1925), 95 L. J. Ch. 145; 42 T. L. R. 
143 ; 89 J. P. Jo. 692, C. A; enb nom. Be 
List^, Ex p- Bradford Overseers k Bradford 
Corpn., [1926] Ch* 149; aub nom. Re Lister, 
Ex p. Bradford Overseers k Corpn. v, 
Durrance, 134 L. T. 178; 90 J. P. 83; 24 
L. G. B. 67 ; [1926] B. k 0, U. 5* 


PART XX. SECT. 16, SUB-SECT. 6. 

7672 i. Within what Hm&^ExUmeion 
o. time — Power of court to grant.Y — 
m Eoqebs (Bbcbaseu) ( 1926), 26 
8r N- W. 52 T; 43 N. 8. W. W. N. 

76761. Buffleienoy of diaoJaintat 
Mau in takino decisive steps.}--* 
rlitue of Bkpor* Act. e. 52, when the 
tnutee does not decide, within a 
month the bkpoir., to retain 

premises held under a tenancy not 
yet expired; this ie taken to he a 
diKClaixner or w premifMMi k puts an 
end to the tenamfi^ k tdao to a Bub- 
tenancy created by . the tenant. — 


e. Dufrbsnib (1922), Q. K. 
60 8. O. 525,— CAN. 

7676 ii. — ^ Verbal di$alaimer----Ns> 
consent of eredHors.y-^Hdd ; the 
asBianee ootfid not make a dJUKdafmer 
of a debt without the consent of the 
oreditore. — Bsowim e. Btdnbt 1 ^ , 
(1920] 21 a O. R. 7S.-41AE. 

PART XE. SECT. 16, SUB-SiSOT. B.— B. 

7761 i. On trustee — Eiehi kT remove 
/krt«res,p-Whare A. purchased a 
tenant *e interest in leated premises 
ineludioir trade fixtures k the last 
tanant . made an asMinment for 
iha hetim M credJtoisto dedCt,, who 


gave a dleolaimer ; the fixtures 

belonged to deft., k he had the fight 
to remove theifi irithin the three 
months* delay given . by Qpedltors* 
Tfueh i 

MpTS V. TAybQR, U419] 2 W, 

662*— <CAN. 

ed. Onivedilore-;^i>^^ , ^ „ 

—A eeeuied creditor put in a cbiiin 
against bkPt**s emto for 
assets, which ajwetr. the trustee 
olaimad::--* Asld ; the . 

order w truStee to aooept those 






7765. Add. ArmolaMon : — -Mtntd. iUfihmond v. 
Savffl, [1926] 2 K. B. 630. 

7766. AM. ^notation: — MwM. Biclunond v. 

- Savin, [1626] 2 K. B. 630. 

7787. Add. Annotaiion} — Mentd. Bidunond v. 
Savin, [1826] 2 K. B. 630. 

7769. Add. Annotations .* Rafd. Harrifloti i>. 
Btmajxd, [1921] 8 K. B, 297 ; ChllUngworth 
V. Bscha, [1923] 1 Cau 876, MenUl^en v. 
SeUar, [1926] 1 K. B. 686, 

7775. Add. Annotaiion!-^-Msn.tiA, Bicbmond v. 
Savin, [1926] 2 K. B. 630. 

7776. Add. Annotation : — ^Mentd. Bicbmond v. 
Savin, [1926] 2 K. B, 630, 

7778. Add. Annotations : — Consd. Be Hvams, 
Ex p. Lindsay V. Hyams (1923), 93 L. J. Oh. 
184. Relda Re Lii^r, Bradford Overseers 
& Corpn. V. Durranoe (1926), 42 T, L. B. 

7778a. ^ ^ ^ a debtor has been 

adjudicated £kpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
.perty thereby demised revests in the landlord 
under 1914 Act, s. 64 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
^sclaimer operates to revest any interest 
in the lease in debtor. — Re HT 4 &is, Ex n. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
180 L. T. 237 ; [1923] B. & 0. R. 173, 0. A. 

7782a. Rights as to statutory tenanoy- 
Under Rent Restriction Acts.l—The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he la 
debamd from relying on a statutory tenancy 
therein under the above Acts. — Beeves v. 
Davies, [1921] 2 K. B, 486 ; 90 L. J. K. B. 
676 ; 126 L. T. 864 ; 37 T. L. R. 431, O. A. 

Coned. Roe v. Riiflaell, [1928] 2 K. B. 117. 
Eeitt. Mellows V. Low, [1923] I K. B. 522 ; Paridnson v, 
Noel, [1923] 1 K. B. 117. 

7782b. — ^A statutory tenancy 

under Increase of Rent So Mortgage Interest 
Restrictions Act, 1920 (c. 17), is ** property ” 
of the tenant within 1914 Act, s. 167. 

Pitfs. having let to deft, a dwelling-house 
to which the Act of 1920 applied, deft, 
retained possession of it after the expiration 


VoL V.-Sukroptw. (kum 7765<-7886. 

of the term under the provisions of that Act. 
Deft, was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pitfs* against 
deft, for possession of the house So mesne 
prodts i^Meld : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “property** within 1914 Act, 
s. 167, & passed under sect. 63 to his trustee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist Sc was no longer available for the 
benefit of deft,, So consequently pitfs. were 
entitled to judgment. — ^Parkinson c. Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 361 ; 128 
L. T. 638 ; 67 Sol. Jo. ISU 21 L. G. R. 130. 

"'uun V. Pellefirrlni, 
^ Mello^. v, [1923] 1 K. B. 

522; Roe v. Russell, [1928] 2 K. di^7. 

7789a. On mortgagee — Of shares -^Bankrupt’s 
name still oh register.] — Wise v . Lansdell, 
No. 7689a, ante. 

7791. Add. Annoiaiiona ;-^Refd. Wise v. Ijansdell, 
[1921] 1 Oh. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1026] Ch. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. 0. 384. 

7801a. — -.] — Naish V. Tatlock (1794), 

2 Hy. Bl. 819 ; 126 E. R. 573 

Consd. Vincent v. Godson (1853), 1 Sm. & G. 
384. JMd, Bow V. KeuuQt (1836), 3 Ad. Sc Kl. 659, 
Mentd. lliohardson v. Ha]] (1819), 1 Bred. Sc Diuff. 50; 
Nation y. Toior (1834), 1 Or. M. Sc R. 172 ; Seaton v. 
Booth (1836). 4 Ad. Sc £1. 628. 

7801b. 

1 L. T. O. S.' 

7811. Add. Annotaiion : — Consd. Re Farrow’s 
Bank, [1921] 2 Ch. 164. 

7821. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v, Hyams (1923), 93 L. J. Oh. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T, L. R. 143, 

7832. Add. Annotations : — Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Corpn. v. 
Durrance (1926), 42 T. L. R. 143. 

7835. Add, Annotations : — Refd. Re Hyams, Ex p, 
Lindsay v. Hyams (1023), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Oorpn. v. 
Durrance (1925), 42 T. L. R, 143. 

7836. Add. Annoiaiions : — Refd. J!2c Hyams, Ex p, 
Lindsay t?. Hyams (1923). 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Ooipn. v. 
Durrance (1925), 42 T. L. R. 143. 


-.]— Beard v. Davidson (1843), 


to ]9otfjMeioti.}*~~ 


7770 ii. 

A monthly tenant remained in pqb- 
wMion being adJumoatod in- 

flolTent. The ofBeial aasignee having 
cUsolaUned interest : — Hem: thela£d- 
lord was entitled to an order for poeaee- 
Sion.-^Ae ABUBAKEIi Haji AsDcnj:,A 
(1934), I. L. K. 48 Bom. 580.~-llCD, 

7787 Ui. .]— A disclaimer of a 

leoM hr an asf^ee for the beneOt of 
^rediton to operate as a 

forfeiture fo not as a snrrender, $c to 
effect the- termination of a mo-toase 
granted by the a 8 slgnort-~:faBB c, 
^ITAL^ q^CWBT. 1 

• B». I 59 D. L. R. 388 ; J 
0. B. E, *99.-^AK- 
^7781 i« tAoi}UUy to e^eqfoieni.1^ 
Where a tenant, who has replaced 
bkpt. on diaclalmer of the lease by the 
trustee, has began an action eA eleot- 
ip^t the sub*tenant» who 

fofnseato the premises, il the laet^ 

chnbm imtioB , » aiiowe it fo 
pjeoeeea to foSgtHmU he cannot then 


present a petition invoking his rights. 
— Sbouibb e. DumasssNR (1922), Q* H. 
00 S. O. 526.--CAN. 

PART XX. SECT. 18, SUB-SECT. 6. 

78181. In what cases — Ttva^e eleet- 
ing not to take.] — The order for posses- 
sipn under Bkpt. Sc lasolvent Act, 
1857 (|r.), 8. 871, is oonsequential upon 
the <^er to assignees to elect, 9c 
though the ludge has a discretion, yet 
upon the assignees electing not to foke 
the pvmnwee, there is a nrif?td fade 
duty upon the ludge to make the order 
for possession unless good reason is 
shown to the contrary* the oblect of 
the sect, being to proTeot the landlord 
from being loft with a bkpt. tenant. 

“ «*AWia93»h37I.l4.T.5.— m. 

BART XX. SECT. 17* SUB-SECT. 8, 

eZafotsd bn 

m iWDbibittea 

(O. 19), •• 8, 


for rent not applicable to above pro- 
perty, the estate having no benefloial 
interest therein. — Re Hamilton Sc, 
Oakes, [1928] 2 D. L. R. 619: (1925) 
1 W. W. R. 172 ; 5 C. B. R. 466.— 
CAN. 

PART XX. SECT. 17, SUB-SECT* 4. 

r 1. -- — A sheriff who has seised 
Sc is in possession under a landlord's 
distress warrant prior to the tenant 
making an autisortsed assignment 
under Bkpcy. Act, is bound to hand over 
the goods to trustee in bkjM^. on 
demand.— Rs Womc Sc Day Estate, 
[19211 3 W. W. R. 94; 68 D, L. R. 
377 ; I 0. B. R. 563.— CAN. 

PART XX. SECT. 17, SUB-SECT. 5. 

4 L — Ogods eeieed by landlord-^ 
Z4ao0Uy for costs of seizure.) — Held: 
the trustee was entltlod to the possM- 
rioh of the goods without paying the 
costs of the teisure. — G abo^wbb «. 
Guy Jrmnrr Gasaob (1983), 78 
D, L. & iT^AN. 



Oases 7867a—8088. English and Empibe Digest SHPPUiMENT 


7867a. One year’s rent due before registration of 
composition deed.] — W illiams v. Cajobury 
(1867), L. R. 2 C. P. 463 ; 86 L. J. C. P. 233 ; 
16 L. T. 354 ; 16 W. R. 905. 

AnnotcUionfi : — Distd. Selby e. Oreayes (1868), L. R. 8 O. P« 
594. Folld. iU JDoufflas, Ex p, Ryder (1871>« 6 App. 
413. 

7870. Add. Annotaiion : — Mentd. Richmond v. 
SavUl, 11926] 2 K. B. 630. 

7878. Add, AnnotcUion : — Apld* Ite Johns, Worrell 
V, Johns, [1928] Oh. 737. 

7918. Add, CUaiion -12 L. T. 26. 

7949. Add. Annotaiions ; — ^Apld. Farey v. Cooper, 


[1927] 2 K, B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch 667. 

7950. Add, Annotations : — ^Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. ^ 

7950a. .] — If btet. join with his frustee 

in selling the goodwill & business previously 
carried on by bkpt., &; agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him. — Buxton dc High Peak 
Publishing & General Printing Co. v. 
Mitchell (1886), 1 Cab. & £1. 627. 

7951* Add, Annotation : — ^Mentd. Pirie v, Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7971. Add. Annotation : — Mentd. Prosperity v. 

Lloyds Bank (1923). 89 T. L. R. 372. 

7974. Delete the words “ the damage suffered, 
if any • . . claim should be made.” 

7984. Add. Annotation : — Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

7987. Add, Annotation : — Mentd. Ford v. Radford 
(1920), 36 T. L. R. 658, 

7992. Add, Annotations: — As to {\) Refd. Ellis 
Torrington (1919), 89 L. J. K. B. 369. 
Generally^ Mentd. Re Harrington Motor Co., 
Ex p, Chaplin, [1928] Ch. 105. 


8002. After this case add ” 6ee^ now. Order of the 
Lord Chancellor, dated Aug. 16, 1921 [1921] 
W. N. 862.” 

8025a. Sale of goods — ^After making of vesting 

order.] — Ford v. Dabbs (1843), 6 Man. & G. 
309 ; 6 Scott, N. R. 192 ; 12 L. J. C. P. 134 ; 
134 E. R. 683. 

Annotations : — ^Reld. VP'ilHams v. Chambers (1847), 10 Q. B. 
337 ; Jackson v. Bnmham (1852), 8 Exch. 173. 

8033. Add. Annotation : — Refd. Anglo^Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 


7868 ii. .] — Jde Williamson 

(1927), 88 B. C. R. 479.— CAN. 

PART XX. SECT. 18, SUB-SECT. 2. 

h i. Nature of truatee^s title ..] — 

Doe d. Rankin v, Andiiews (1883), 
22 N. B. R. 426.— CAN. 

sf. Interference by court,] — Re Gold- 
BERO (Ont.), C1927I 4 D. L. K. 776 ; 
8 C. B. R. 463.— CAN. 


PART XXL SECT. 3, SUB-SECT. 1, 


k (p. 977) i. 


Production o. 


power of aUorney .] — A traetee re«lden1 
In Ontaiio wa* replaced by a trustee 
resident in Quebec, who was authorised 
to proooed with the action of the formei 
trustee but failed to produce anj 
power of attorney : — IJela: produotioi 
not nenesAary. — Morris tj. Kune, 
Demers. Garnishee (1922), 66 D. L. R 
330.— CAN. 

»ar. Hvty to sue in official name,p- 
PltL, in his ofheial capacity os trustei 
in bkpey., used bis own name instead 
ot his official title In an action : — Held. 
to avoid any difficulty the aetioi] 
should be treated as an issue directed 
under Bkpoy. Rule 120, as the form 
of action only aHec^ed the question 
of costs. It was of no real oonse- 
^euTO as Bkpoy. Act, s* 16, providing 
that the tnistoe may sue in bis own 
l^me, la permissive. — ('itzorrald v, 
MoMorrow, (19231 4 D. L. R. 619; 
62 O. L. U. 383 ; 3 0. B. B, 29.— CAN, 

^7998 tt. ,] — Except in those 

0SM6 where a creditor is authorise 
under Bkpey, Act, s. 35, to take pro- 
oeedinEB. any proceeding to be taiien 
for the benent of bkpt.'s or authorlMd 
assignor Is estate inurt bo taken by 
we trustee Or authorised asBigneo.— 
HocrLDiNQ e. Canadian Credit Men's 
Trust AseocN.. Ltd., (1921 ) 2 w. W. R, 
899 ; 14 Bask, h, R. 366.— CAN. 

8000 111. — Proceedings begun in 
wroM cavrir^Tranafer of proceedings.] 
— ^Where proceedings had oom- 


hienced In the wrong ct. : — Held : tho 
pioceedings should be continued under 
Bkpoy. Act, r. 120; & an order trans- 
ferring the proceedings^ to tho bkpey. 
side should be made If necessary. — 
Salter & Arnold, Ltd. v. Dominion 
Bank, [19221 3 W. W. R. 209 ; 68 
D. L, R, 762.— CAN. 

8000 iv, Application at chambers 

for declaratirm — Malter within juris- 
diction of BarUcruptcy Court,] — Wheio 
there was no question in the action 
that could not be fully & effectually 
dealt with by the Judge in bkpey. in 
the summary way provided by r 120 : 
-—■Held : the application must be 
referred to the Judge In bkpoy. to bo 
dealt with by him, an interim injuno- 
tlon to stand in the meantime. — 
Eastern Trust Co. t?. Lloyd Manu- 
PACTURiNO Co., [1923J 2 D. L. R. 852 ; 
66 N. B. R. 246 ; 3 C. B. R. 710.— 
CAN. 

8000 v. Action to set aside 

settlement made by banferupt ,] — ‘A 
trustee in bkpey. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpey. Act, s, 29 : — 
Held : the action was improperly 
taken : the trustee should have pro- 
ceeded under r. 120, wbloh provides 
a summary method of disposing of 
matters of this kind by a motion In 
chambers, which may afterwards take 
the form of an issue or trial : tho ct. 
should discountenance costly pro- 
ceedings when summary & inexpensive 
proceedlngif are open to the trustee. — 
Stillwater Lumber Sl Shingle Co. 
V. Canada Lumber & Timber <>)., 
(192S1 2 D. L. R. 900 ; 32 B. C. R. 81 ; 
119231 1 W. W. R. 1333.— CAN. 

8000 Vi. Proceedingslc set aside 

sale .or transfer by bankrupt ,] — -An 
action by a trustee in bkpoy. to set 
aside a conveyance by debtor must be 
oommenoed as prescribed by r. 120, 
by summary ap^oation to the bkpey. 
Judge in ohambers. Sc, not by a wiit of 
summons in tbe Ct. of E. Be 
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Viscount Grain Growers Co-opera 
T ivE Assoon.’b Trustee v. Bbumwell 
& Royal Bank, (19241 3 D. L. R. 803 ; 
[1924] 3 W. W. R. 64 ; 6 0. B. R. 94.— 
CAN. 

8000 vii, Appellate court — Ap- 

peal against judgment in favour of 
bankrupt — Judgment assigned by bank- 
rupt to third party.] — Held: the trustee 
in bkpoy. had a right to resume the 
action in tho interest of the estate. — 
Freedman v. Hart, Re Baittle 
(1922). 68 D L. R. 288 ; 2 C. B. R. 
636.— CAN. 

sj. Assent of inspectors — Whether 
necessary — Motion tor direHions,] — Re 
Jacobson, Ex p. Goldberg (N. B.), 
(1927] 2 D. L. R. 363 ; 8 O. B. R. 258.— 

CAN. 

sk. Application for interirn in- 
junction — Undertaking as to damages, ] — 
Held : should be made binding on a 
trustee in bkpoy. personally, when 
suing in his official capacity, unlesfi the 
ot. is satisfied that f.he estate in his 
hands will be sufficient to answer 
damages, A trustee Is under no obliga- 
tion to take such a proceeding without 
proper indemnity from the creditors. — • 
Brenner's Trustee v. Brenner* 
[1923] 3 D. L. R. 1097 ; 62 O. L. R. 
374 ; 8 C. B. H. 84.— CAN. 

PART XXL SECT. 3* SUB-SECT. 2. 

fl. Against holder of lien note on 
chattels-— Description of chattels alleged 
imnifficient,] — Held : the trustee had 
no status to attack the lien note Sc 
it was valid . as against him. The 
holder of the note must, on demand by 
the trustee, identify the chattels 
within ten days. — Re Gaudreau, 
Ex p. Carbuthers (1922), 68 D, L. R. 
783.-~OAN. 

8028 11. r— A ction already brought by 
bankrupt, \—Held : Jt might be contmued 
by the trusted. — Brenner v, American 
Metal OOm 11920] 19 O. W. N. 289 ; 
66 D. L. ill 702 ; 1 O. B. R. 376.— 
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8084* Add* Annotatim: — ^Rientd. Ord i;. Ord, 
[1923] 2 K* B. 482. 

8040* Add. Anmiation : — Mentd. Bobinson v. 
Midland Bank (1926), 41 T. L. B. 402. 

8051* Add. Annotaii(m : — ^Mentd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

8064. Add. Annotaiion : — ^Refd. Ord v, Ord, [1928] 
2 K. B. 482. 

8069. Add. Annotation : — ^Mentd* Howell v. Evans 
(1926), 134 L. T. 670. 

8081* Add. Annotation : — ^Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

8092. Add. Annotations : — ^Mentd. Bradford v. 
Price (1923), 92 L. J. K. B. 871 ; Jones 
(Holloway) Woodhouse, [1923] 2 K. B. 117. 
8097. Add. Annotation : — Consd. Knight v. Pon- 
Bonby, [1925] 1 K. B. 646. 

8104a. Costs of carrying out order of court.] — 

Upon a motion by a trustee in bkpcy. to 
wmch bkpt.’s wife was reap, a declaration 
was made that certain fumitiire which was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt, divisible 
among the creditors, & the ct. ordei‘ed the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration &> order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 

8034 li. Unpaid purchase price 

of shares — Sold by ftro/eer,]-— Where a 
trustee In bkpcy. gave shares bolonsringr 
to bkpt. *8 estate to a broker to be 
sold by him & the broker became 
bkpt. : — Held ; the trustee was en- 
titled to sue the purchaser for the price 
of the shares. — Finlayson v. Bau^our, 

White & Co., Re Thornton Davidson 
& Oo. (1922;, 70 D. L. R. 66.— CAN. 

■m. Action to recover money paid by 
bankrupt in breach of trust.] — The 
trustee in bkpcy. has no rt&rht of action, 
at least without authority from the 
cestuis Que trust, to recover trust 
money whioh was held by bkpt. &; 
paid by him in breach of trust to 
others. — Salter & Arnold, Ltd. v. 

Dominion Bani^ [1922] 2 W. W. R. 

280 ; 68 D. L. R. 757.— CAN. 

k i. Proceedings to recover land 
acquired coUusively by third party .] — 

Trustee, etc. v, Pabuk (1921), 42 
N. L. R. 1.— S. AF. 

1 i. Proceedings to set aside writ — 

Issued by inortgage.e to enforce seewriiy.] 

— An assignment under Bkpcy. Act 
does not prevent the holder of a 
upon a vessel from enforcing his 
security before the Bxch. Ct. In 
Admlty., & a motion by the assignee to 
set aside the writ of summons & 
warrant of arrest Issued in the ct. by 
the mtgee. against the ship should be 
dismissed with costs. Tho only right 
of the assignee under Bkpoy. Act is 
to defend the action & he cann ot 
otherwise interfere therein. — White & 

Co. V. The Ionia (1922), 69 D. L. R. 

94 ; 20 Bxch. 0. R. 327.— CAN. 

sn. Proceedings to impeach sale of 
goods under Bwk Sales Act, 1917.] — 


valuation. Upon the taxation of the true* 
tee*B solrs.* bul of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Beld : the taxation must be 
reviewed So the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
port of the costs of carrying out the order So 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included. — lie Lavey, Ex h. '»hbn So Cohen, 
[19201 3 K. B. 626; 9#s^^L. J. K. B. 31 ; 
[1920] B. So 0. B. 182 ; siibaeqnent proceedings, 
[1921] 1 K. B. 344. 

8104b. Costs of transcript of shorthand notes 
of evidence.] — The trustee by motion applied 
against resp. to impeach certain transactions 
So gave formal notice by letter that be would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as iiTclevant 
to the motion & reduced counsel’s fees 
accordingly. On motion for a review of 
taxation : — Held : having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of So consequential upon so 
doing. — Re Marks, Ex p. Vann, [1923] B. So 
G. B. 92. 


Re Vacizjhi. [1927] 3 D. L. R. 330 ; 60 
O. L. R. 402.— CAN. 

PART XXI. SECT. 8, SUB-SECT. 6. 

-.1— Burns 


8099 V. - — 

tj. Graham, [1923] 4 D. L. iR. 1111 ; 
53 O. L. R. 226 ; 4 C. B. R. 190.— 
CAN. 


8099 Vi. 


Action 


commenced toilhout obtaining indemnity 
from creditors.] — Held : If It were 
tieoessary under Bkpoy. Act, s. 68 (2), 
& r. 54, that a special reason for award- 
ing oo«it8 against the trustee personally 
should be assigned, It was the failure 
bo arrange an indemnity before in- 
lulging in speculative litigation know- 
ing that he had no assets. — Thorne v. 
Canadian Stebrino Wheel Co., 
[1923] 4 D. L. R. 1127 ; 62 O. L. R. 
160 ; 2 C. B. R. 445.— CAN. 

8009 vU. .] — Reid: 

Bkpoy. Act, 8. 68 (2), provides that 
* subject to the provisions of this Act 
to to (lenera] Rules, the costs of & 
iioidentol to any proceeding in ct. . . . 
}haU be In tho dlsoretion of tho pt.** 
rho word ot. ** has Impliedly a wider 
meaning than that given in the intor- 
3 retation clause, & the sect, applies to 
:he Ot. of Appeal. In tho present case 
ihe dlause making the trustee person- 
illy liable should not be struck out. — 
Kwong Tai Ohono CJo.*s Assign- 
kfENT (1922), 66 D. L. R. 132 ; [1922] 
8 W. W. R. 229, stib nom. Canadian 
3rbdit Men’s Trust Assoon., Ltd. 
». Jang Bow Kbe & Yin Sheb, 
1922), 31 B. O. R. 40.— CAN. 

PART XXI. SECT. 4. 

6106 iv. .3 — If a creditor desires 
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to proceed against the trustee in 
another province he must apply to the 
ct. having original jurisdiction for an 
order under Bkpcy. Act, s. 71 (2), Sc 
the judge possosaing discretionary 
powers would be entitled to consider 
whether in all the circumstances It was 
advisable to ask for the assistance of 
a bkpcy. ct. in another province. When 
the ots, of any one provinc*e are seised 
with the administration of an insolvent 
estate, they should not permit any 
other ct, to interfere except with its 
leave or concurrence. — Re Bryant, 
IsaRD & Co., [19241 1 D. L. R. 217; 

4 C. B. R, 317.— CAN. 

to. Action to recover possession'^ 
Of partly built ship— For purpose of 
completion,}^ A jud^ of the Bkpoy. Ct. ‘ 
may grant an application for rorovory 
from the trust<^e in bkpcy. of possession 
of ships partly built & materials in 
oonneotion therewith, & the necessary 
portion of bkpt.’8 building yards 
Maimed by appot. under a lien to 
secure the completion So delivery of 
ships in accordance with bkpt,’b con- 
tract & which prior to the order 
d^aring the bkpoy. had been taken 
possession of by impot.. Sc Bubsequently 
by the trustee. Suoh appot., although 
not a ** creditor ** or “ secured 
creditor ” under Bkpcy. Act. comes 
within the words “ any other person 
aggrieved by any act or deoieion of the 
trustee ** in seci. 89. — R. v, Hodg^, 
[1921] 2 W. W. R. 888 ; 1 O. B. R. 
530.— CAN. 

fp. Action for goods sold 
livered.y—Held : may be brought in 
tho name of the original creditor, not- 
withstanding that he has made an 
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8114* Add* Annotixtion : — Reftt* Eb Wait^ [1926] 
Oh. 062. 

8115. Add. AnnoUUidn : — Mantd. Me Blyth Ship- 
building & DrV Docks Oo., Forstei^ v. Blyth 
Shipbufiding & Dry Docks Oo., [1926] Oh. 
494. 

8138a. After-aequlred propcorty.] — ^An 

undischarged bkpt. can maintam an action 
in relation to after-acquired property subject 
to the right of his trustee to int^ene 
claim it. — Dysteb v. Randaix & Sons, [1926] 
Oh. 932 ; 96 L. J. Oh. 604 ; 136 L. T. 696 ; 
70 Sol. Jo. 797 ; [1926] B. & 0. R. 113, 0. A. 

8167. Add, Annotation: — Mentd. Manton v, 
Brocklebank, [1923] 1 K. B. 406. 

8168a. S. P, Matthews v, Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, O, P. 104 ; 129 E. R. 
160. 

AnnoUUion : — Conad. Whitworth v. Hall (1881), 2 B. Sc Ad. 

695. 

8172a. .] — Owen v. Lavery (1900), 16 T. L. R. 

376, 0. A. 

8195. Add, Annotcdions : — ^Dlstd. lie Lee, Ex p, 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
jBuddersOeld Fine Worsteds v, Todd (1925), 
134 L. T. 82. Mentd. Edwards v. Motor 
Union Insco., [1922 ] 2 K. B. 249. 

8200. Add, Annotations : — Consd. Knight v. Pon- 
Bonby. [1925] 1 K. B. 545. Retd. Maatschap- 

? ij voor Fondsenbezit v. Shell Transport & 
'rading Co., [1923] 2 K. B. 166. 

8276a. Action for specific performance of 

agreement — ^Time for disclaiming agreement 


unex|dfed.V-^FiTiTOOS: v* <1894), 

38 Sol. Jo. 273. 

8281a* To apply for ladgment In default of 
defenee^Draft minutes to be shown to ofifieial 
jreoelver*] — ^Where after action brought 8 
receiving order in bkpoy. was made against 
deft., on a motion for judgment on minutes 
in d^ault of defence the made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft mkiutes 
shoiild be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit. — 
Hatton v, Denison (1926), 70 Sol. Jo. 666. 

8290a. Defendant making siibstantlal counter- 

claim.] — ^An action against a deft* who makes 
a substantial counterclaim, A against whom a 
receiving order has been made after writ 
issued, will bo stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v, Dutto, [1923] W. N. 40. 

8304. Annotations —For ** Be Somes, Stewart v, 
Somes (1895), 73 L. J. 859 read Be Somes, 
Stewart v, l^mea (1895), 73 L. T. 369.** 

8306. Add. Citations : — previous proceedings^ sub 
nom. Be Sobies, Stewart v. Somes (1895), 73 
L. T. 859, 0. A. 

8331. Annotation : —For Mentd. Re Bagley, 
[1911] 1 K. B. 817, 0. A.,*’ read “ N.F. Be 
Bagley, [1911] 1 K. B. 817.** 

8332. For “ Held : it was necessary,** etc., read 
** Held : it was not necessary,** etc. 

Add, AnnoiaMon : — Mentd. Be A Bank- 
ruptcy Notice, £1924] 2 Oh. 76. 


Part XXII. The Debtors Acts and Bankruptcy Offences 

Generally. 

8346. Add. AnnoiaMon : — Mentd. Kutier v. Butter 8436. Add, AnnoiaMon : — Consd. Be Whaley, Etc p, 
(1921), 124 L. T. 796. Official Beceiver, [1921] 2 K. B. 623. 

84S5a. Motion to eommlt by offlolal receiver 
[1928] 2 K. B. 501. acting as trustee — Necessity lor affidavit.] — 

8410. Add. Annotation : — Mentd. Jordy t;. Vander- Bkpts. were musical artists, & on Sept. 16, 

pump (1920), 64 Sol. Jo. 824. 1920, the registrar made orders for each of 


assignment far the general benefit of 
his creditors. — K bisnke v. Schafteh, 
11919J 1 W. W. R- 990.— CAN. 

PART XXL SECT/5. SUB-SECT. 1.— 0. 

h 1. .] — Held: bkpt. bad 

no right of aotion, such right being 
Tested solely in the offlolal assignee. — 
Tn^iNOB V Trbadqolo, [1923] N. 8. 

L. Xti 73*~ 'bi«SSii 


PART XXI. SECT. 6, SUB-SECT. 1. 


1 . 


For debt due from one 


member of bankrupt firm. h-^Beld : after 
an authorised assignment no mob 
aotion could be brought against bkpt. 
without leaTe. — Re TaTlob v, Lbvbvs. 
[1923] 3 D. L. R. 1134 ; 52 O. L. R. 
201 ; 2 O. B. R. 390.— CAN. 


11. Bankruptcy Act Amendment 

Ad, 1923 it, .31). s. lO.I— ite Canadian 
Hart products, [10271 2 D« L. H, 

: 60 O. li. R. 219.~^AN. 


f II, Oamttdian creditor in 

foreion oouH,)— HsW ; the Superior 
Ot. of Queb^ in blmoT, had 

power to star proceedings instituted 


in the United States hr a Canadian 
creditor. — Re Mount Royal Lumber So 
Flooring Co.. Morgan Lumber Co. 
e. Scott. (19271 2 D. L. R. 866 ; Q. ^ 
42 K. B. 277.— CAN. 


PART XXL SECT. 7, SUB-SECT. 1.— A. 

8287 vii. .J — trustee to whom 

an assignment has been made under 
Bkpey. Act may, with the permission 
of the inspectors, tmder sect. 20 (1), 
proceed with an aotion begun by 
debtor before the assignmenti without 
any leave to proceed, so far as bkpey. 
prooeedings are concerned. But the 
trustee cannot proceed with the aotion 
in the name of the insolvent, nor in his 
own name, but <m]y in the offlcial name 
Of the trustee.-^ Bbrnner (N.) Sc 
Oo.. Ltd., f 19211 49 O. L. R. 71 ; 58 
0. L. B. 640 ; 18 O. W. N. 44£.-^AN. 

PART XXI. 8BCT. 8. 

n 1. Order gMng eredUor rtghi 

to bring prooeedinmh^Appeal from. — A 
judge sitting In bkpey. having granted 
a i>^itlon by reap., under Bkpey. Act, 
8. 35; to be autboriaea to take osrtain 
ptooee^Uags in the name of the troetee. 


but at resp.'s own expense 8c risk, the 
Ot. of K. B* held it was a mere pre- 
paratory judgment 8c one not subject 
to the control of that ct . : — Betd : 
speciai leave to appeal to the Supreme 
Ct. of Canada should not ho granted. — 
Mbrchantb Bank of Canada e. 
Angrrs (1921). 67 P. L. R. 604 ; 62 
B. a R. S54.~-GAN, 

'■ — — To set aside preferential 
tranaactiono^Rights of creditors not 
joining in oeNon.l— Refd .* oredltois 
attacking transaotloDs, Sc taking aU 
the rick, oannot be qompeUed. in the 
event of snooess, to shore the fruits of 
their suooess with those creditors who 
declined to share the risk. — Re Long* 
MOBS (1922), 52 O. L. R. 570 ; 3 
O. B. E. 200.— CAN. 


^ I, — ^ — — jTo proceed wUh appeal 
----To Privy C7<mnctt.>--Whepe one 
creditor api^ed for Sc obtained an 
order under Bkpey. Act, a. 85, allowing 
him to prooeod, in the name of the 
troetee. but at his own expense & for hli 
own benefit *^Hetd : an appeal to the 
Privy Ooumfi did not lie*-^/^ Andrew 

wff < o. if 
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them to ptky ii m week, wt of thttb fespeoUvB 
selades ttikdet 1914 Act> 51 (9). On 
Jan. 1921, upon the applloatidn of the 
ofitcial receiver ba trustee, u^er sect. 53 (1) 
of the Act, no tamstee having been appointed, 
&> it appearing to th^ ct. that bkpte., as 
pinners, were then in receipt of at least 
a week under a ocmtract mth the A. Oq^ 
the above orders were varied, k orders were 
Piado that durhig tbe continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the t^pcy., the first payment 
to be made on Jan. 15, 1^1, with liberty to 
bkpts. to apply in the ev5nt of the employ- 
ment with the A. being determined. 
Appeals froip these orders were dismissed by 
the Ot. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. lor contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit k not by a report of 
the official receiver : — Held : the * official 
receiver’s report was sufficient evidence in 
support of the application in each case, k an 
order for committal must be made. — Re 
Whaley, Ex p: Official Receiver, [1921] 
2 K. B. 623 ; 125 L. T. 511 ; sub nom. R^e 
Whaley, Ex p. Official Receiver, Re 
Scott, Ex p. Official Receiver, 90 
L. J. K. B. 892 ; 37 T. L. R. 645 ; [1921] 
B. k C. R. 1. 

3447. Add, Annotation : — Retd* Smythe v. Wiles, 
[1921] 2 K. B. 66. 

8448a. Summonses against co-respondent — For 
damages & for costs — Priority.] — Where dam- 
ages k costs are awarded against a co-resp. 
k petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs k the other in respect of the damages, 
an order will go in respect of the payment of 
costs first. — Be Winter. Ex p. Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 

8459. Add, Annotation : — ^Mentd, Campbell v, 
Campbell, [1922] P. 187. 

8463. Add. Annotations : — Refd. Edwards v. Porter 
(1924), 41 T. L, R. 57. Mentd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 

8471, Add, Annotation : — ^Reld. iNesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8475* Add, AnnoiaH^ ^Raid* Neeom v, Metcalfe, 
[1921] 1 K. B. 400. 

8479. Add, Annotation Raid, Neiom v, Metcalfe, 
[1921] 1 K. B. 400. 

8480, Add. Annotation .’-^Rafd. Kesom V, Metcalfe, 
[1921] 1 &. B. 400. 

8484. Add, Annotation : — Cousd* Nesom v* Met- 
calfe, [1921] 1 K. B. 400. 

8485* Add* Annotation : — Consd. Kesom v. Met- 
calfe» [1921] 1 K. B. 400. 

8486* Add, Annotation : — ^Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8496a* Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a jud^ent summons for 
payment of the judgmeii^ >bt by instal- 
ments,' &: a subsequent apjdicat..on is made for 
a committal order for iBb-payment of the 
instalments, the elective “ order or judg- 
ment ” is the instalment order k not the 
original judgment, k on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, k is not entitled to rely on the evidence 
previously given on the bearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order. — Nesom v. Metcalfe, [1921] 

1 K. B. 400 ; 90 L. J. K. B. 273 ; 124 L. T. 
600 ; 37 T. L. R. Ill, D. C. 

8499a. Sufficiency of evidence of 

debtor’s means.l — Prohibition lefused. — 
Edward v, Wy^ll (1885), 2 T. L. R. 210, 
0. A. 

8501. Add, Annotation : — ^Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8506. Add. Annotation : — Mentd. Freeborn v, 
Leeming (1925), 89 J. P. 179, 

8511. Add, Annot-ation : — Mentd. Gilbert v. Gil- 
bert & Boucher, [1928] P. 1. 

8513. Add. Annotation : — Consd* Nesom v, Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add. Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 

2 K. B. 43. 

8534a. Intent to defraud — Burden of proof,] — 

On the hearing of a charge against bkpt. 


PART XXII. SECT. 2. 

Ii J — Fraudulent Debtors 

Arrest Act, R. O*. 1914 (o. 63), euaots 
that before a writ of ca. so. will be 
issued. It must be shown that debtor 
ha^ been ffuilty of an Intent to defraud 
his oreditors. Where debtor had 
assigned all his property for the boueht 
of his oroditors & then left Ontario & 
had subteQuently returned with the 
objeot ot settilufc pttf.*e claim Sl had 
tesMed unmolested in Ontario for 
some time : — Reid : no fraudulent 
Intent shown.— Canada Luid®EB Co. 
e. GaSYNSY, 11928] 4 D. L. R. 694,— 

It iL Vnder Absconding Debtors* 

Ad, R. 8, 0„ 1877 <c. 66>— Dedi mud 
be due when xsmedA — v, 

Babkbs (1868), 10 P. R. 20. — CAN. 

PART ICXIf. SBCT. 8, 8UB-SB0T. 1, 

8584 iv. PTosec\Uimr--In 

emirl.)— ^pon a motion to quash the 
orders of a police magistrate on the 
ground that only a fudge in bkpoy had 
poYfer to aot in smih a wxo v^HelA: 
sinoe tlm oflanoe was an indictable 
oflienoe it ou^t to be proseouted k 


oarriod on under the Olminal Code 
like any other offence of a criminal 
nature, & motion disnUssed. — H. v, 
Roy, 119231 2 D. L. R. 1182 ; 39 Can. 
Grim. C^. 847 : 4 a B. R. 80.— CAN. 

t 1. .J — To justify a 

committal of a judgment debtor under 
Arrest 8c Imprisoumeut for Debt Act 
nor oonoeaUng or making away with his 
property ** in order to defeat, delay 
or defraud his orsdltors or any of them, " 
a fraudulent intent must be shown. 
Neither due & reasonable appropriaUon 
of property or income to the mainte- 
nanoe 8c health of himself his family, 
aooording to otroumstanoes. nor, of 
themsolyes, improvidenoe or ** great 
carelessness ’• In expenditure. Import a 
fraudulent intent. Continuous wilful 
k 'extravagant souandering of debtor's 
income In eelf-mdulgenoe might ^ 
carried to snob a degree as would 
manifest a fraudulent intention to 
oontravene the statute* — CJutusr v, 
CHiFFgY, (19213 I W, W. E. 685.— 
CAN* 

i li. _ .]— Affidavits 

used on an applicatfoD fof ^ 

" " ‘ unm Abaoonding Debtors 
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Act, R. 8. S., 1620 (o. 58 )> s. 3, alleging 
that defts. were “ badly Involved " 8c 
** financially embarrassed," setting out 
a newspaper advertisement bv defts. of 
certain chattels for sale Bc giving 
deponents' opinions from their ** ex- 
perience ** in dealing with defts. that 
boy word attempting to sell with 
ntout to defraud creditors : — Held : 
usuffioleut to justify granting the 
application. — C anadian Bank or Oom- 
&1KBCU V. ElaNZiEj [1923] 2 W. W. Ki 
993.— CAN. 


t Hi. — .] — Held ; the 

affidavit of pltf. stating merely that be 
had good reason to beUeve 8c did verily 
believe that deft. ** has assigned, trans- 
ferred 8c disposed of his personal 
property k effleots by a bill of sale 
with intent k design to defraud his 
oreditors ** Woa itist^oient. I'he affi- 
davit must show ** such facts 8c clr- 
oumstances as form the grounds of 
such beliefs/* as required by the 
KTB, DlV. Rules.— Dow v. Dayaient, 
H923J 1 D. L. R. 772 ; 32 Man. L. R. 
403 ; (19221 3 W. W. R- 1119.— CAN. 

I iv. — — .1 — On a prosecution 

under the Criminal Code, s* 417, the 



Oases 868to— 864fia. Ekoush and Emfibs Digbst Supplbmbnt. 


imder 1919 Act, b* 164 (4) (6), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before tne pre- 
sentation of the petition ; but proof that 
during that period deft, has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud. — 
B. r. Brixton P^rison (Governor), Ex »• 
Shore, [1926] J K. B. 127 ; 96 L. J. K. B. 
361 ; 134 L. T. 317 ; 28 Cox, 0. 0. 126; 
[1926] B. &0. R. 1, D. 0. 

8562. Add. AnnotcUion : — Mentd. R. v. Manchester 
Local Profiteering Oomniittee, Ex n. L. & Y. 
By. 1920), 89 L. J. K. B. 1089. 

8565a. .] — R. V. Dorrington 

(1927), 20 Or. App. Rep. 1, C. 0. A. 

8671. Add. AnnotcUion : — Mentd. B. v. Manchester 
Local Profiteering Committee, Ex p. L. & Y. 
By. (1920), 89 L. J. K. B. 1089. 


8576. Add. AnnoMion : — ^Mentd. B. v. Manchester 
Local Profiteering Committee, Ex p. L, Y. 
By. (1920), 89 L. J. K. B. 1089. 

8583. Add. AnnotcUion: — Mentd. B. v. Pickering 
(1921), 16 Cr. App. Bep, 175. 

8587a. Obligation to disclose bankruptcy abso- 

lute.] — The obligation imposed by 1914 Act, 
8. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.-^B. v. Leinster (Duke), 
[1924] I K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 318 ; 87 J. P. 191 ; 40 T. L. R. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. C. 574 ; 17 Cr. App. 
Rep. 176 ; [1924] B. & C. B. 78, C. C. A. 

8683a. Bankrupt guilty of gambling — Severity of 
sentence.] — B. v. Brbwin (1926), 19 Cr. App. 
Rep. 164, C. C. A. 


Part XXIII. Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Annotatiom : — Apld. Be Ellis, [1925] 
Ch. 664. Refd. Huddersfield Fine Worsteds 
V. Todd (1925), 42 T. L. R. 52. Mentd. Be 
Lee, Ex p. Grunwaldt, [1920] 2 K. B. 200 ; 
Be A Bankruptcy Notice, [1924] 2 Oh. 76. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent h^ a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of , the third 
part, & “ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the^ schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called * the creditors * “ of the fourth 
part. Applt., who refused to consent to the 


deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share ^ interest, with the exception of 
chattels, of debtor in his business, tic for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal: — Held: (1) the 
object of the sect, was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the (5h. Div. under B. 8. C. 
Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
BO entitled were those defined as such by the 
deed, applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. *8 claim was not for the enforcement 


intent & not the efieot la to be looked 
at, &, where the effect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer not being 
an intent to defraud, there ia no offence. 
— K. V. Crew, ri»26] 4 D. L. R. 841 ; 
46 Can. Crim. Caa. 123 ; 60 O. L. R. 
201.— CAN. 

0 I. Oivino undue preference .} — 

A., convicted of a contravention of 
Inaolvency Act, 32 of 1916, &. 139 (3). 
had shortly before he aurrendorod his 
estate mode payments to two creditora, 
& there was no proof to rebut the in- 
ference tliat be intended to prefer these 
creditors : — Held : the conviction should 
be BUBtainod.— R. u. Ismail (1920), 

App. D. 316*.— S. AF. 

/■* 

PART XXll. SECT. 3, SUB-SECT. 2. 
8544 ii. Insolvency Act, 32 of 


1916, s. 136 (3).j — The offence oreated 
by this Boot, con^ats in the diapoaal by 
Inaolveot otherwise than tu tbe ordinary 
course of bualDeaa of property which he 
has obtained on credit. & the jury 
should be diieoted to confine their 
attention to tbe mode of disposal of 
the property purchased on credit. — 
R. V. Abrahamson (1920), App. D. 
283.— S. AF. 

PART XXII. SECT. 8, SUB-SECT. 8 


I prosecution must be oommenoed & 
carried on uuuer Criminal Code, St a 
Justice of the peace or police magistrate 
has Jurisdiction to receive tbe imorma- 
tion, hold the proliminary investiga- 
tion St commit for trial. Upon a com- 
mittal if the Judge who made the order 
presides at the trial, he acts not as a 
Judge in bkpcy., but as a judge of the 
Supreme Ot.— It. (Emery) v, Roy, 
[19231 2 W. W. R. 400.-~CAN. 


8565 U. .1— Pabak V. B. (1919) 

40 N. L. R. 328.— S. AF. 


PART XXII. SECT. 2, SUB-SECT. 6. 

•t. Procedure for commencing it 
carrying on prosecufiow.)— Where bkpt. 
is charfl^d with indictable oflonoes 
under Bkpoy. Act, s. 89, St orders to 
prosecute are made under sect. 93, the 


PART XXllI. SECT. 8, SUB-SECT. 1. 

8w. Meetinq duly summoned not held 
— Meeting held on following day — No 
proper adjoummem of first meeting,] 
— Held: the meetmg was uregular ft all 
businesA done void, because the nrsc 
proposed meeting was not adjourned 
according to the rules. — He Wholxsaub 
Qrooeb^ Ltd., [1923] 2 D« L. R. 491 ; 
3 O. B. R. 660.— CAN. 
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of tbe trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the d^ed. — 
lie Ellis, [1926] Ch. 664 ; 41 T. L. B. 474 ; 
814b nom. Be Ellis, Ex p. Myttbnaere, 94 
L. J. Ch. 239 ; [1926] B. & C. B. 81 ; sub now. 
Be A Deed of Arrangement (No. 9 of 
1924), 183 L. T, 806, C. A. 

8666 , Add. Annotation : — ^Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

^768. Add. Annotations ;-^Refd, Be Ellis, [1926] 
Ch. 664 ; Huddersfield Pine Worsteds v. 
Todd (1926), 42 T. L. B. 62. Mentd. iJoLee, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; Be A 
Bankruptcy Notice, [1924] 2 Ch. 76. 

8771a. Unstamped deed — Admissibility in evidence 
—To prove non-registration.] — Be Shaw, Exp, 
Official Beceiveb, No. 434a, ante. 

8778a. ~ -.] — In 1904 debtor who was 

heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed So to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appet. assented 
to the instrument, which was never registered 
under the Act. The anangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appet. receiving pro rata 
amounts on his debt between Aug. 1905 So 
July 1917. The debt carried interest at 
4 per cent. So the payments under the arrange- 
ment to appet. were not sufficient to cover 


the interest so that an amount exceeding the 
original debt was still owi^ to appet. In 
Feb. 1919, an administration order under 
1914 Act, 8. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent. So the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 Ss. 3d. which the official receiver 
claimed on the groimd that it formed part 
of the genera] estate of debtor. So the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appet. for a decl ition that the 
£465 8s. 3d. was held by t^ trustee on behalf 
of the assenting creditors, including appet., 
was divisible amongst them, So that appet. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement ; 
— Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally So also upon the ground 
that it was an agi^ement for a composition ; 
(2) not having been registered it was void 
under sect. 6 of the Act ; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, So the trustee under 
the instrument held the £465 8s. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, So was bound to repay it to 
him ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew So 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the ofiicial receiver as his repre- 


PART XXIII. SECT. 3, SUB-SECT. 2. 

m i. Wife of bankrupt.] — The 

wife of bkpt. ia not barred by her 
status as wfte from voting on a resolu- 
tion to wind up her husband’s estate 
under a deed of arraufponient, although 
the elfect of the resolution is to prevent 
the election of a tiiisf oe. — M aon aught 
V. SiEVWBiGHT, 11927] S. C. 285. — 
SCOT. 

8677 ij. Proxy for 

company.] — A proxy need not be under 
the 00 . ’s seal, unless expressly required 
by the Act of inoorporation, or by the 
artlolos of assocn. : if it is so required 
the burden of establishing its neoessity 
is on the pei'son alleging it. 

A proxy which purports to bo signed 
by the co., under which is subscribed 
the name of the person who affixes the 
signature of the oo. & who so describes 
himself that the chairman can conclude 
ho is an officer or employee of the co., 
is primd facie evidence of authority, & 
the chairman should receive it iSc permit 
the person named therein to vote. — 
Re McOouBRBT, Re Stratton So 
Qrbbnsuielos, Ltd., [19241 4 D. L. K. 
1227 ; [19241 3 W. W. II. 587.— CAN. 

$682 i. In respect of what debts 

— Unliquidated damages.] — Whore there 
is a claim for unliquidated damans, 
they must bo assessed before the 
claimant oan have any right to vote. — 
Re Andrew Motherwell Estate, 
[19231 4 D. L. R. 986 ; affd. 25 O. W. N. 
^9.— CAN. 

8682 ii. .]— HeW; 

valuation by the ot. a condition pre- 
cedent. — Re Arthur Fuel Co. (Man.), 
[1927] 1 U. L. H. 646; [1927] 1 

J.S. 


Vi. W. R. 158.— CAN. 

8684 iv. .J — Since Bkpcy. Act, 

1921 (c. 17). 8. 12, Bkpcy. Act, 1919 
(c. 3G), 8. 13 (3) must be coustruod os 
meaning that in the oaJoulation of 
proved debts, the two-thirds in value 
may bo composed partly of debts less 
thou 625, but as regards voting, 
creditors whoso claims are less than 
625 arc to be excluded. Under 
Bkpcy. Act, 1919, s. 42, no one whose 
claim is for less than 625 may vote. — 
Re Bluebird Fashion Shops, Ltd. 
[1921] 69 D. L. R. 649.— CAN, 

sa. Appeal from decision of chair- 
man — Rights of creditor who has not 
filed proof at time of meeting.] — A 
creditor is entitled to exercise his rights 
provided he has duly proven his claim 
in accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ct. may adjourn the 
hearing of the appeal to permit of 
such proof, provided that the creditor 
has not delayod imreasonably in 
making It. — Re McCJoubrey, Re Strat- 
ton & Qrrenshiklds, Ltd., [1924] 
4 D. L. R. 1227 ; [1924] 3 W. W. R. 
687.— CAN. 

•b. On technical grounds — 

Necessity to raise objection before 
decision given — Discretion of court .] — 
Re MoCoubrey, Re Stratton & 
OREENSinELDS, Ltd., [1924] 4 D. L. R. 
1227 ; [1924J 3 W. W. R. 587.— CAN. 

go. ■ — Application by creditor to be 
added of substituted as appellani .] — 
Not allowed, since the latter creditor 
had a right of appeal, & the rights 
of the creditor applying to be added 
would not be aSeotod by the non- 
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joinder or non-substltutlon. — Re 
MoCoubrey, Re Stratton & Green* 
SHIELDS, Ltd., [19241 4 D. L. R. 1227 ; 
1924] 3 W. W. R. 587.— CAN. 

sd That creditor entitled to vote — 

Objection at meeting. }-^IIeld : not a 
condition precedent — Re Arthur 
Fuel Co. (Man.), [1927] 1 D. L. R. 
646 ; [1927] 1 W. W. K. 158.— CAN. 


PART XXlll. SECT. 5, SUB-SECT. 1. 

Bk. Effect of,] — A composition or 
scheme of en’rangement, though ap- 
proved by the ot. Sc by statute binding 
on all the oreditbrs, is at bottom only 
a contract between the parties. 
Creditors* rights aro only suspended . 
during the composition period. There 
is no obligat ion, legal or moral, which 
oan debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the assets of 
the estate pari passu with the creditors 
whose olaJms nave arisen since the 
oonemosition . — Re Lipson, [1924] 3 
D. L. K. 761 ; 65 O. L. R. 215 ; 24 
O. W. N. 382.— CAN. 


sm. .] — Held : a judicial hypo- 

thec upon real assets of debtor, re- 
suiting from registration, was post- 
poned to an authorised assignment 
subseonentlv made by debtor for the 
benefit of his oreditors. — Royal Bank 
OF Canada v . Larue, [1928] A. O. 
187 ; 97 L. J. P. C. 49 ; 138 L. T. 
662 ; 44 T. L; R. 267.— CAN. 

sp. Authorised assignment by part- 
ner on behalf of firm — No authority by 
other pariner.y^Ueld : invalid . — Re 
Squires Brothers, [19221 3 W. W. R, 
30 ; 68 D. L. R. 571.— CAN. 

16 



OosM SJ 79 nr - Si 9 ». English and Empiki! Digest 


sentative, estopped from settmg up its in- 
validity & claiming from tho trustee any 
money still in bis hands $ (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the mstru- 
ment & proving in the administration for 
the balance due to him from debtor ; (C) as 
the instrument was void the release of the 
debts it contained was of no eftect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the ‘ balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the b^ance 
due to him was therefore barred . — Be Lee, 
p. GRtTNWADDT, [1920] 2 K, B. 200 ; 89 
L. J. K. B. 364; 123 L. T, 31; [1919] 

B. & 0. E. 287. 

Annotations: — As to (3), (4), (5) & <6) Consd. Re A Bank- 
ruptcy Notice, [1924] 2 On. 76. ]Mld. Huddersfield Fine 
Worsteds e. Todd (1925), 42 T. L. R. 52. 

8779. .Add. Annotation: — ^Mentd. Eepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

8781* Add, Annotation : — Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

8782a. Assignment of property to trustees for 
benefit of creditors — Assignment not to be 
registered .] — Be A Bankrtjptot Notice, No. 
797a, ante, 

8782b. Authority to realise trader’s estate & 
to apply proceeds in payment of creditors.] 

A letter signed by debtor in the following 
form ; ** I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, So all other assets So to apply 
the proceeds first in payment of the costs, 
charges, So preferential claims, etc.. So 
secondly to pay the balance to my creditors 
pro rata ” : — Held : (1) not an “ assignment 
of property ” within sect. 1 (2) {a) of the 
above Act ; (2) not a deed of arrangement 
within sub-sect, 1. — Lipton (B.), Ltd. v. 
Bell, [1924] 1 K. B. 701 ; 40 T. L. R, 163 ; 
ftub noni, Iapton (B.), Ltd. v. Bell, Hayes v. 
Bell, 93 L. J. K. B. 663 ; 130 L. T, 749 ; 
68 Sol. Jo. 621 ; [1924] B. So C, R. 82, 

C. A. 

8782c. Document discharging debtor — Con- 

stituting assignment for benefit of creditors 
generally.] — PltE.’s claim was for £148, the 
amount of two bUls of exchange drawn by 
pltf., accepted by deft. So dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
^ of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft, accepted the following terms 
for the settlement of aD debts owing by deft, 
to them : “ (1 ) all the goods which have been 
removed from M.’s office So ^ven to M, So Co,, 
in trust on behalf of creditors, should be 
handed over to the creditors ... (2) M. 


undertakes to pay^to the above tmisfcee for 
the creditors £80 j^yaHe • . . (8) M. also 
imdertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from the list of the general 
creditors. I agree to these terms ” . — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, So was a deed of arrangement 
within sect. 1 of the above Act, So was void 
owing to non-registration. — ^Landsbeeg v, 
Mendel, [1924] W. N. 46. 

8782d. Deed of arrangement made by insolvent 

debtor.] — ^A debtor, who was insolvent, under 
a scheme for the composition his debts, 
which amounted to about £150,900, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1026, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount ot his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not renter 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business So entered 
mto another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties. So they sued for the original debt 
owing to them, less the amount which they 
had received under the composition ; — Held : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47h B. 1 (1) (6), So, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (8) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released frem bis original liability, So 
therefore pltfs. were relegate to their original 
lights So were entitled to succeed on their 
claim. The authorities on the doctrine ot 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddersfield Pine 
Worsteds, Ltd. v, Todd (1926), 134 L. T. 
82 ; 42 T, L. R. 62. 

8787. Add, Annotations : — Reid. Be Bills, [1925] 
Ch. 664 ; Huddersfield Fine Worsteds v, 
Todd (1926), 42 T. L. R. 62. Mentd. Be Lee, 
Ex p, Grunwaldt, [1920] 2 K. B. 200 ; Be A 
Bankruptcy Notice, [1924] 2 Ch* 76. 

8788. Add, Annotatwm : — Refd. Huddersfield Fine 
Worsteds v, Todd (1926), 134 L. T. 82. 
Mentd. Be Lee, Ex p, Grunwaldt, [1920] 2 
K. B. 200. 

8789. Add, Annotation Refd. Be A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


PART XXlll. SECT. 6, SUB-SECT. 8.^ 

Al, 

It. Under Bankruptcy Adr^Deed of 
a99ianmeni ,\ — The title ot an ai>8lgnee 
ii not complete as against third persons 
until registration. — Towers v. Solo- 
mon. [19291 1 W. W. R. 1077 ; 2 
O. B. R. 579^— CAN. 


PART XXni. SECT. 6, SUB-SECT. 2.— 

B. 

la. Neee$eUv /or.]— An assignment 


under Bkpey. Act must be accepted 
for registration though ndt accom- 
panied by the affidavit provided for 
by Homesteads Act, 1920, s. 7. A by 
Assignment Act, s. 7a.— jRe Land’ 
Titles Act, Re Citt Gahaob St 
Machine CJo., Ltd,, [1921] 1 W. W. R. 
871; 59 B. L. R. 419; 1C. B. R, 
".—OAK. 

PART xxni. SECT. S. SUB-mOT. 1.— 

Non^aseenting credUors 


not oppoaino,] — Re Hows, [1921] 
O. ^ N. 244 ; 69 D. L. R. 457 ; 
O. B. B. 482.— CAN. 


20 

1 


8810 i. — Reaaondble security pro* 
t.)— In a composition scheme, if 
one of tbs otedtters obtains an . ad- 
vantage over the others the ct. wiU 
eorutiniso the scheme very closely. 
Where iffider a scheme all the creditoTS 
would receive more than 50 per oent. 

it waa reasonable St provided for 
immediate payment of au but one of 
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VoL V. — ^&U)knq>t(gr« Gases 8872 — 9181a. 


8872. Add* AfmotcdUm : — ^Refd* Be Grifi^tbs, Jorne 
V, Jenkins, [1926] Ch. 1UU7. 

8882a. J — Flowbr v* hnm Bbq|8 Corpn., 

No. 1775a, ante. 

8928« Add* Annotation : — ^Refd. Re Griffiths, Jones 
V. Jenkins, [1026] Ch. 1U07. 

8920a. Debtor expecting execution — ^Deed 

valid.] — Bowen v. Bbamidoe (18S3), 6 
C. Sc P. 140. 

8929b. Execution paid out by debtor — ^Money 

not recoverable by trustee.] — ^Boyle v. Black- 
STOCK (1863), 8 L. T. 641. 

8983a. & sale’ of effects thereunder by trustees 

— Property protected — ^Although purchaser 
allowing debtor to retain possession.] — Leon- 
ard V. Baker (1813), 1 M. A; S. 251 ; 105 
E. E. 94. 

AnnotcUion: — ^Betd. Latimer v. Batson (1825), 4 B. & O. 
652. 

8983b. Although balance unsold, 

remaining in debtor’s possession.] — ^Wood- 
ERMAN V. Baldock (1819), 8 Taunt. 676 ; 
129 B. R. 547 ; nom. WooDHAM v. 

Baldock, 3 Moore, C. P. 11. 

Annotations Befd. Aldred v. CJonatablo (1844), 3 L. T. O.S. 
299 ; Hiokmau u. Cox (1858), 30 L. T. O. S. 279 ; Barker 
V. Fiirlong. [18911 2 Ch. 172. 

89330. — — .] — Held : from the date of the deed of 
assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was cifectual, so that there was no 


property of debtor which the sheriff could 
seize. — North Eastern By. Co. v. Spark 
(1877), 37 L. T. 143. 

9023. Add* Annotation Mentd* Kimber Coal Co. 
V. Stone & Rdfe, [1926] A. C. 414. 

9926a. Putting up property for sale.] — 

Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for s^e, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v* Warne (1830), 4 
C. Sc P. 191 ; Mood & M. 479, N. P. 

Annotations: — OollSd. How r. Kennet (1835), 3 Ad. & El. 

669 ; White v. Hunt (1870), L. JX. 6 Exoh. 32. 

9029. Add* Annotation : — Mentd. Sun Bldg. Soc. 
V. Western Suburban Bldgi Hoc., [1921] 2 
Ch. 83. . 

9032a. — -.]— Be Lee, Ex p* OTiunwaldt, No. 
8778a, ante* 

9074. Add, Annotation : — Refd. Goldfarb v, Bart* 
lett & Kremer, [1920] 1 K. B. 639. 

9081. Add* Annotation : — Mentd. Conquer v* Boot, 
[1928] 2 K. B. 330. 

9094. Add* Annotation : — Refd. Be Lee, Ex p* 
Orunwaldt, [1920] 2 K. B. 200. 

9109a. -.]— Be Lee, Ex p . Gbunwaldt, 

No. 8778a, ante* 

9181a. Assent by assignor of debt — Not sufficient 
assent.] — Pinder v, Coqut (1866), 15 W. R.22. 


the creditors, but the creditor who 
financed the scheme would he entitled 
to bo paid in full, the ot, ratified the 
oomposition as the most advantageous 
that could be proposed . — Re Gabdnkr, 
Ex p, Cropt & ^Ns, Ltd., [1921] 19 
O. W. N. 25; 59 D. L. R. 555 ; 1 
C. B. R. 424.— CAN. 

8811 i. WheUier bound to refuse to 
at)prove — Fraudulent condvx't. ] — The ct. 
will approve ot a oompromise betwoeu 
debtor & his creditors which is in the 
best interests of the credit^) rs, even 
where dontor has obtained credit by 
false &, fraudulent repre><eri tat ions, 
where debtor by his discharge is not 
relieved fi*om liability for tho full 
claim of a creditor from whom he 
obtained credit by false & fraudulent 
representations, & he Is still liable to 
pro'^ecution.— Re Cumblnitsky, [19221 
3 W. W. R. 114 ; 68 D. L. R. 492,— 
CAN. 


sf. Absence of information dt under’- 
valualionA — Held: the proposal was not 
“ reasonable & proper — Re Gaston, 
2 1. R. 179.— IR. 

PART XXin. SECT. 6. SUB-SECT. 6. 

8860 ii. A— Re C., No. 

8825 il, ante.—m* 

8885 i. — Enhanced value of 
assets .] — An offer of a composition was 
passed by the requisite majority of 
creditors, & confirmed by the ot. 
Later, the property was sold for a 
price which considerably increased the 
An opposing creditor thou 
applied for an order setting aside the 
arrangement : — Held: a composition 
passed by the i^^quisito majority of 
creditors & confirmed by the ct. cannot 
be upscit except for fraud . — Re Q., An 
Arranoinq Debtor, U923J 2 1. R. 
89.— IR. 


rarnisbing creditor under Bkpey. Act, 
I. 11 n), so 86 to prevent a suboequent 
luthorised assignment taking pre- 
sedence over tne garnishment.— 
kVESTERN Canada Fi-odr Mjll8 Co., 
:^TD, V, WnrTE Bakery, 1 

N. W. H. 828 ; 69 D. L, R. 621 { 


PART XXIII. SECT. 9, SUB-SECT. 1.— 

c» 

sp. To fix date of creditors* meeU 
When an authorised trustee 
takes over the cstatti of bkpt. as tbouub 
he welt setjutstratur, he iia.- authority 
to tlx the date ot the citdiTois Uie«^tmg 
Sc may change the date where it is 
impossible to give proper notice, & any 
meeting held on a date not so finally 
fixed by the trustee is Illegal . — 
Lefaivrr & Gao.von v. Db Lisle 
(1922), 66 D. L. K. 264.— CAN. 


PART XXin. SECT. 6, SUB-SECT. 1.— 

B. 

8825 ii. .] — WhoTO the 

Judge refused to sanction an arrange- 
ment on the ground that there was 
evidence of ruclkless. not to say dis- 
honest, trading on debtor's part for 
some years previously, & he adjudged 
debtor bkpt . : — Held : on the facts, 
there was no suflloiont ground for 
overruling the wishes of tho majority 
of tho creditors ocoeptlug debtor’s 
proposal for an arrangement, & tho 
order of adjudloation must bo dis- 
charged. Principles which should 
guide the ct. In dealing with arraiige- 
ments under Irish Bkpt. & Insolvent 
Act, 1857 (c. 60), oonsidered . — Re 
O.. [19261 I. B. 14.— IR. 


PART XXIIl. SECT. 6, SUB-SECT. 2 

8843 iv. — .] — In special oiroum- 
stanoes Tinder Bkpey. Rule, 68 (2), the 
ot. may sot aside a composition, 
although It has been ratified, &. may 
order bkpt. to make another which 
will provide gieater seonrity for the 
creditors. But whore a composition 
has been ratified, & Is a reasonable & 
fair attempt to pay creditors os rounh 
as possible, there can he no grounds 
for setting It aside.— R osenthal u, 
Hope & Hart (1022), 67 D. L. R. 628 ; 
‘ Q. P. E, 120.— CAN. 


PART XXIII. SECT. 8, SUB-SECT. 8.— 

A. 

k (p. 1090) i. .J — Re Cobodro 

Pklt Co., Ex p. Weaver. [1925] 2 
D. L. R. 997 ; 5 C. B. R. 622.— CAN. 

sl. Jodp/aenf.J— Under an assign- 
ment in trust for tho benefit of creditors 
of all the assignor’s property tho 
assignee Is entitled to an assignment 
of a bond which a purchaser under an 
agreement of sale with the assignor 
has entered into to protect tho a.sslguor 
against his (the purchaser's) default 
under the agreement, &. If before such 
assignment of the bond the aasignor 
has obtained Judgment on It, the trustee 
has a right to an assignment of the 
judgment . — Re Htrscb v. Alton, 
Interior Trust Oo. v. Mackenzie, 

^ 4 D. L. R. 695 ; 11925] 1 W. W. 

I ; 34 Man. L. R. 650 : 6 C. B. IL 
645.— CAN, 

10. Assumed propertv — CoUedinn Act, 
R. S.N. S., 1923 (c. 232 ).) — Re PoiAON, 
Trustee a. Thompson & Sutherland, 
Ltd,, 11926] 1 D. L. R. 330 ; 68 
N. S. R. 345.— CAN, 

* 

PART XXIIL SECT. 8, SUB-SECT. 8.— 

B. 

8948 ii. .] — Payment into 

ct. under a garnishee summons, under 
Alberta practice, is not payxnent to the 
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sq. To apply to court — For approval 
of composition arrangement.} — Rt Shaw 
(1920), 59 D. L. R. 619 ; I C. IS. R. 3«8. 
—CAN. 

jPor directions.] — A trus- 
tee has the right to apply to ct. 
for directions In connection with tho 
administration of tne esrate, > tint is 
not entitled, prior lo an authoiiseo 
assignment or rec.<*lviiig orcier, ty oring 
Into ct. pci-sons who may he en- 
titled to certain assets, in order to 
determine their legal rights.— Re 
LEB Brothers, 

54 O. L. R. 283 ; 4 0. B. R. 108 —CAN. 

gw. To attack chattel mortgage — For 
no 7 i-compHance uHth Chattel Mortgage 
Act. ]— An authorised assignee or trustee 
In hkpey, can maintain an action to 
set aside a transaction for want of 
compliance with the provisions of Bills 
of Sole & Chattel Mtgo Act, even 
although the tmusHCiion was complete 
before Bkpey. Act came Irito foioe. — 
Houldino V. Canadian Credit Men s 
Trust AeaooN., Ltd., 2 

W. W. R. 899 ; 14 Saak. L. U. 356.— 

CAN. 

•X. .1 — Re Hamer, Ex p. 

Royal Bank of Canada 1 

W W. R. 1241 , 66 D. L. R. 800 ; 16 
Saak. L. R. 166 ^CAN. 



Cases 9198a— 9619. English and Empire Digest Supplement. 


9198a. ). Gbunwaujt, 

No. 8778a, ante. 

9198b. .] — Huddersfield Fine Wor- 

steds, Ltd. V. Todd, No. 8782d, ante. 
Compare No. 797a, ante, original volume, 
p. 160, No. 1498. 

9229a. .] — Huddersfield Fine Wor- 

steds, Ltd. V. Todd, No. 8782d, ante. 

9253a. 8. P. Cecil v. Plaistow (1794), 1 Anst. 
202; 146E. R. 844. 

^Annotation : — Apld. Britten v. Hughes (1829), 6 Bing. 480. 

9276. Add. Annotation : — Mentd. Camillo Tank 
8.8. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

811a. Bight to take proceedings under 1914 

(Deeds) Act, s. 23 — Claim to enforce right 
adverse to deed.] — Re Eijlis, No. 8646a, ante. 
9486. Add. Annotation : — Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

9543. Add. Annotation 8 : — Befd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 766. 
Mentd. Re Cohen, Exp. Trustee, [1924] 2 Ch. 
616 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. K. 22. 


9575. Add. Annotaiions : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add, Annotations: — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576a. •.] — A debtor, who has assigned his 

business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — Farey v. Cooper, [1927] 
2 K. B. 384 ; 96 L. J. K. B. 1046 ; 37 L. T. 
720 ; 43 T. L. R. 803, C. A. 

9619. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


PART XXIII. SECT. 10, SUB>SEGT 2. 

— C (a). 

■ (p. 1133) 1. As regards priority 

of subsequent creditors.] — He Thoun, 
[1926] 4 D. L. R. 242.--CAN. 


PART XXIII. SECT. 12, SUB-SECT. 1. 

9612 iii. ^.1 — Whore conveyances 

made by the €isHierncc for the benefit 
of creditors to pltfs. were made & 
aocopted in satisfaction of pltfs.* claim 


against debtor : — Held : deft, was 
thereby freed from liability as surety. — 
U.vioN Bank of Canada v. Makepeace 
(1919), 44 O. L. R. 202 ; 16 O. W. N. 
179; 46 D. L. R. 193.— CAN. 
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VoL VI.— Cases 10—805. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 

NEGOTIABLE INSTRUMENTS. 

Part I. — In General. 


10. Add, Annotations : — ^Refd* Kobinson v. Marsh, 
[1021] 2 K. B. 640. Mentd* McDonald v, 
Nash, [1924] A. 0. 626. 

13. Add, Annotations : — Refd. Robinson v. Marsh, 
[1921 j 2 K. B. 640 ; Sutters v, Brig^^s. [1922] 
1 A. 0. 1. Mentd. Re Farrow’s Baxik, [1923] 
1 Ch. 41. 

14. Add, Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley, [1926] Ch. 38. 

14a. .] — ^A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 
the cheque could be again presented : — 
Held : the cheque not having been paid, 
there was no v^id & effectual gift of the 
money to the donee. — Re Swinburne, Sut- 
ton V, Featherley, [1926J 1 Ch. 38 ; 95 


L. J. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 64, 
C. A. 

15. Add, Annotation : — ^Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 025. 

22. Add, Annotation : — Mentd. Scott v, Barclays 
Bank, p923) 2 K. B. 1. 

23. Add, Annotations : — Mentd* ’ Gooch, Ex p, 
Judd, [1921] 2 K. B. 5A3; McDonald v. 
Nash, [1 924 ] A. C. 625. 

28. Add, Annotation : — Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 

37. Add, Annotations : — ^Refd. McDonald v, Nash, 
[1924J A. C. 625 ; Ouellette v, Canadian 
PaciOc Ry., [1925] A. C. 569; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Despatie v. Tremblay, [1921] I A. O. 702 ; 
Samuel v, Dumas, [19211 A. O. 431 ; Gilbert 
V. Gilbert & Bougher (1927), 96 J. P. 137 ; 
Tilling-Stevens Motors v, Kent County Council 
& Transport Minister (1928), 139 L. T. 265. 


Part II. — Requirements of Form. 


81. Add, Annotation : — Refd. Ix>ndon & Montrose 
Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 31 Com, Ca.s. 67. 

82. Add, Annotations : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 31 Com. Cas. 67. Mentd. Brown 
V, Swan (1921), 37 T. L. R. 787 ; Sutters v, 
Briggs, [1022] 1 A. 0. 1 ; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Underwood v. Bank of Liver- 
pool, Underwood v Barclays Bank, [1921] 1 
K. B. 775; Importers Co. v, Westminster 
Bank, [1927] 2 K. B. 297. 


95. Add, Annotation : — ^Refd. McDonald v, Nash, 
[1924] A. C. 625. 

161. Add, Annoiaiions : — Mentd. Re Chesterman’s 
Trusts, Mott V, Browning, [1923] 2 Ch. 466 ; 
Uliendahl v, Pankhurst Wright (1923), 39 
T. L. R. 628; Peyrae v, Wilkinson, [1924] 
2 K. B. 166. 

191. Add, Annotation : — Refd. McDonald v, Nash, 
[1931] A. C. 625. 

205. Add, Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 


PART I. SECT. 1. 

14 I. Revocable mandate — Re- 

voked by death .] — The authority of a 
bank to pay a cheque ceases on notice 
of the drawer‘8 death. — Ourlky v. 
Brioob (Admixistrator op Drury 
Estate), 11920) 2 W. W. II. 1026 ; 
53 D. L. R. 361.— CAN. 

14 H. S. P. Kendrick v. Dominion 
Bank Sc Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N, 138.— CAN. 

0 I, ——,) — Its nature Sc negotla- 
billty diaoiipaed. — C iiampaklal Gopal- 
DASt7. KESHRICHAND NA<MNMAL(192d), 
I. L, H. 60 Bom. 765.— IND. 

PART II. SECT. 1, SUB-SECT. 1. 

la. .Vote made by married axman — 
Rh^ri oi reHruint uptm atUicipation .] — 
Where a promlaHory note was made 
by a married woman : — Held : the 
promlesory note wae in foot, a;* well 
as in form, a valid unoondit tonal 
promise on the part of the makei to 
pay a sum certain in money. Effect 
of Married Women's l*i*oporty Act. 
R. 8. O.. 1914 (c. 149), ss. 4 (2\ 5 (2), 
discussed. — Ani>rrson v. McLaren, 
[192414 D. L. R. 1076; 66 O. L. H. 
26.— CAN. 

r i. — — .) — An Instrument Is 

not a negotiable promissory note where 


there is not an unconditional promise, 
os roquUvd by Bills of Exchange Act, 
s. 176. — He MiTcnKU. & Union Bank 
OF Canada, {19231 4 D. L. R. 1132; 
62 O. L. R. .623, revsg. eub nom. Re 
Stevens & Mitcbkix, 21 O. W. N. 
331.— CAN. 

r li. .1 — Where a cheque 

was drawn & given imder the con- 
dition that it was not to become 
elTootjyo unless a loan was granted by 
aoertalu bank : — the cheque could 
not be detached from the condition, 8c, 
the condition not having been fulfilled, 
the cheque could not be recovered on. 
— Jones v. Thomas & Norman (1922), 
66 D. L. R. 491.— CAN. 

79 i. Ja per memorandum of agree- 
ment — Memorandum meaniTiglesa. 1 — 
Held : there was a good promissory 
note. — Canadian Bank of Com- 
merce V, LmNosTON (P. E. I.) (1909), 
6 E. L. R. 469.'— ~CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

h 1. AVeged maker denying 

aignat^are .,] — Whore an expert on hand- 
writing said deft.*s sl^atiires were 
genuine, but the Judge btdd. after seeing 
enlargements of them, that they were 
forged : — Held : the absence of any 
evtdenoe by pltf. & the uncertain 
nature of the other evidenoe Justifiedl 
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the Judge In dismissing the action. — ► 
Rasters Townships iNWi^TMEN'ra Co. 
V. McLennan (1919). 29 B. C. R. 1. — 

CAN. 


PART II. SECT. 1, SUB-SECT. 8. 

sb. ** Sixty ftuyM after tnuM'*—-Sum 
certain with interest for indefinite period,] 
— Htld : the dociinienl was not a biil 
of exchange. — Roskviimn & Co. 
Commonwealth Bank of Aitstraua, 
[19221 V. L. R. 787 ; 31 C. L. R. 46.— 
AUS. 

to. Cheque payable to ** Ministre de la 
Voirie '* — So time for payment stated,] 
— An instnimenl In the form of a 
cheque drawn upon B. by A. payable 
to the Older of the “ Ministre de la 
Voirie *' : — Held : not “ payable on 
demand Sc not a ** cheque ** within 
Bills of Exchange Act. s. 165. — Leduo 
t>. La Basque D’Hoohblaoa. [19261 1 
D. L. R. 433 ; [1926] S, C. R. 76.— 
CAN. 


PART 11. SECT. 1, SUB-SECT. 4, 

k (p. 26) 1. At suited 

ate for uncertain time- 1 — Held : the 
lociimcnt was not a bill of exchange. 
-Rosenhain & Co. V, Common 
vbalth Bank of Australia, 11922 
^ L. K. 787 ; 31 C. L. R. 46.- 
iVS, 



OnwB MMtEUu English and Digest 


Despatie v. Tremblay, [1921] 1 A. 0. 702; 
HcDonaJd v. Nash, [1024] A. C*-625 ; Samuel 
V, Dumas, 41 ^*^4] A. C. 431 ; Ouellette 
Canadian Paciiic By., [1025] A, C. 5b9; Gil- 
bert V. Gilbert & ^uaher (1927), 96 L. J, P. 
137; Tilling' Stevens Motors i\ Kent County 
Council & Transport Minister (1928), 139 
L. T. 265. 

207. Add. AnnoUUion: — ^Retd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 

208. Add. Armoiafion : — Apld. Goldman v. Cox 
(1924), 40 T. L. R. 744. 

209a. J — Pltf., who was a Pole* 

& could not read English uzdess it was printt^d* 
bought goods from one A. Cohen, A certain 
cheques were made out in favour of A. 
Cohen ** by a clerk in the employment of 
pltf. & were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting “ 8 *’ before “ A. Cohen ** ^ forged 
the indopsement A got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. : — Held : 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover. — Gold- 
man f). Cox (1924), 40 T. L. R. 744 ; 69 
Sol Jo. 10, C. A. 

215. Add. Annotations : — Refd. Robinson v. Marsh, 


[1921] 2 K* B. 640 ; McDonald v. Naalh [1924] 

A. 0. 625. 

241. Add. Annntatifms : — Consd. London' A Mont- 
rose Shipbuilding A Repairing Co. u. Barclays 
Bank (1926), 81 Com. Cas. 67; Mentd. 
Brown v. Swan (1921), 37 T. L. R. 787 ; 
Sutters V. Briggs, [19J^] 1 A. C. 1 ; Be 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
V. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776; Importers Co. v. 
Westminster Bank, [1927J 2 K. B. 297. 

242. Add. Annotaiimte Consd. Lloyds Bank v. 
Chartered Bank of India, Australia A China 
(1928), 97 L. J. K. B. 609. Mentd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

275. Add. Annotaiion : — ^Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

292. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1923), 4l T. L. R. 625. 

292a. Memorandum tor purchase of goods.] — 

Held : an agreement, & Pot a promissory 
note. — E lus v. Elub (1820), Gow, 216, N. P. 

295a. Statement of sum borrowed & received — 
“ Which I promise never to repay.”] — Held : 
pltf. was well entitled upon the lending on 
one side, k the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note. — A non, (etrra 1716), cited in 
2 Atk. at p. 32 ; 26 E. R. 416, N. P, 
Annotation: — Refd* Simpson p. Vaughan (1789), 2 Atk. 31. 


Part ill. — Classification of Instruments. 

841. Add. Annotations: — Refd Sutters v. Briggs, 347. Add. Annotation: — Mentd. McDonald e. 
[1922] 1 A. 0. 1. Mentd. The Joannis Vatis Nash, [1924] A. C. 625. 

G92li, 91 L. J. P. 182. 868. Add. Annoiaiion : — Mentd. Jones v. Waring 

k GiUow, [1926] A. 0. 670. 


Part IV. — Date of Instrument. 

883. Add. Annotaiion : — ^Mentd. Maskell v. Hill, [1921] 3 K. B. 157. 


Part V. — Computation 

422. Add. Annotation : — ^Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

441a. .] — Where a promis- 

sory note, repayable by instalments, provides 
that if anv instalment should not be paid 
** punctually ” the whole of the balance is 


of Time of Payment. 

immediately to become payable, the use of 
the word “ punctually ” does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, ” in every case 
where the bill itself does not otherwise 
provide.” — Bchavshikk v, Morris (1921), 87 
T. L. B. 866. 


PART III. SECT. 1. 

fd. Chmiejmable to ** cash or ofder.**h^Htld : payable to bearer.— JimMAUBB v. Btjosdamd Bank or Canada (Alta.), 
11927 J I W. VT. R. 270*'““OAN. ^ 



Eieluuiga; 


Part VI.— Acceptance. 

-r, . • 


RcW. Be Qoochi Ex n I fin'i a;ij a a ,■ 

euao, iiojii a M\. B. 5ft3; McDonald v \ ’ ‘ — ownes ». National 

Nash. A. 0. 625. v. \ I rovmoial Bank (mi), 66 L. 3. K. B. 801. 

490 . Add. Annotation j—Mentd. Mo’nn n.i;! « rir jjj . ... 

Naob, ll«24] A. 0. 626. «• 546. A^. Annploiion .-—Reid. Sassoon v. Inter. 

I national Banking Corpn,, [10271 A. C. 711. 


655. Add* AnnolaHon 
[19241 A. C. 626. 

56S. Ad^t AfinotctMon .* — ^Rcld. Smitli 
(1928), 139 L. T. 250. 

565. Add^ Annoiati<tna: — Coiisd. McDonald v. 
Naah, [1924] A. C. 625. Held. Lickbarrow 
V. Mason (1793), 6 Ea 45 t, 20, n. 

667a. — — Re Gooch, JEx j). Judd, No, 2096a, 

post 

567b. .] — McDonald (Gerald) & Oo. v. Nash 

& Co., No. 2096b, post, 

c. 

677a. — i- .] — ^Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled In when presented to the 
drawer for signature. — Dunn (M.), Ltd. v, 
Jefferson (1925), 69 Sol. Jo. 695, 726. 

584. Add, AnvotcUion: — Refd. Guildford Trust v. 
Goss (1927), 130 L. T. 726. 

686. Add, Annotation : — ^Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 


Add, Annotation : — ^Dbtd. Jones v, Warinc & 
Gillow, [1926] A. C. 670. 

. Particular purpose — ^Prau lent use tor 

another purpose.] — A cheque was signed 
in blank by one of the^ partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loon from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalment 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, &. 
the money-lenders then sued the drawer & 
the indorser : — Held : the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated os a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v, Goss (1927), 136 
L, T. 725 ; 43 T. L. R. 167. 


Part Vii. — Inchoate Instruments 

; — Oonsd. McDonald v. Nash, i 587. 


Part VIII. 

595. Add, Annotation : — ^Refd. McDonald v. Nash, 
[1924] A. C. 626. 

596. Add, Annotation : — ^Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. B. 166. 

685. Add, Annotation ,* — ^Mentd. Marb4 v, George 
Edwardes (Daly's Theatre) (1927), 96 L. J. 
K. B. 980. 

639. Add. AnnoiaUona : — ^Mentd. Re Chestermon’s 


-Delivery. 

Trusts, Mott V, Browning, [1923] 2 Ch. 466 ; 
Dliendahl v. Pankhuist Wright (1923), 39 
T, L. R. 628 ; Peyrae v. Wfikinson, [1924] 
2 K. B. 166. 

643. Add. Annotation : — ^Expld & Dl^td. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

663. Add. Annotation: — Mentd. Saunders v. 
Young’s Brewery (1925), 42 T. L. R. 136. 


PART VI. SECT. 8. 

tm« Acceptance bv wife,] — Hdd: 
not binding on husband.-- -Eocijss p, 
Micbchants Bank op Canada, [1B28I 
8 D. L. B. 1103 ; 52 0. L. R. 188.— 
CAN. 

PART VI. SECT. 8, SUB-SECT, i, 

•p. Indorcetmefd ** accept on 
amnal of flwoAi.*’]— ; the wordi 
when appued to a bill on demand 
meant ** will pay,'* (k no fnrt.lier 
aooeptanoe was necessary. — 
PHBSTS V. TatlOR, [1021] N. Z. h. B. 
3434— M«Z>. 

PART V1L SECT. 1. 

566 fi. place of paymetU ,] — 

Whwe instead of handing over a note, 
applL's sob. dUed in a ^aoe for 
ment, 8c dlaooimted it with resp. dc 


kept the moneyi & resp. filled In his own 
name as payee, 8C the note was not paid 
at matunty & no notice of dishonour 
was given to appit. ; — HeW ; the sob. 
had no authority to neF Mate tlw note, 
8c reap, had no auth^ to fill In his 
name as paye^& h oould not recover 
from implt. — KkObt v. Abbot, [1828] 
N. Z. L. B. 10r2.~B.Z. 

PART VIII. SECT. 4, SUB-SECT. 1.— A. 

611 viU. .]— Orai evidence is not 

adndiiBlble to show an agreement con- 
temporaneous with the making of a 
note that the liability of the maker is 
oonting^t on the happening of ^me 
event.— EtmncNiAN faejusrs^ Eta- 
VATOR Co. V. QKIASGDOBKI, [1922] 3 
W. W. B. 19 : 68 D. L. R. 066 J 32 
Man. L. B. 822.— OAK. 

686 I. " ■■■ — Until death of woljcf*.]— 
Bonsam V. Bonbah (1920). 48 0. L. E. 
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484 : 57 D. L. K. 469 ; 19 O. W. N. 
268.— CAN. 

637 Iv. — .] — Evidence of alleged 
conditions attached to the payment of 
a promissory note, e.p. payment out of 
a particular fund, is not admissible, as 
it would vary the terms of the written 
document. — GuoaiSBEBO v. Wkber, 
[1924] 1 D. L. R. 336 ; 1 W. W. li. 
187 ; 18 Sask. L. B. 6.— CAN. 

698 I. Epctuding HabUUy if goods 
r<de^d.]— An aotton by payee ai^net 
the maker of a^ promissory note given 
for the pnoo of goods- was dismissed, 
on the ground that deft, had exercised. 
M under a contemporaneous oral 
agreement be was entitled to do, the 
right of rejecting 8c returning the 
goods.— National Manupaotorino 
OoTe. STEPA. [1922] } W. W. R. 8U; 
65 D h, R. 284 ; 17 Alta. L. R. 398.— 
CAN. 
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Part IX. — Capacity and Authority of Parties. 


687* Add. Annoiation : — Refd. Kreditbank Oassel 
G.m.b. H. V. Schenkers, [1926] 2 K. B. 460. 

691a. ,] — Re Adansonia Fibre Co., 

Miles* Claim (1874), 9 Ch. App. 635 ; 43 
L. J. Ch. 732 ; 31 L. T. 9 ; 22 W. B. 889, 
L. JJ. 

AnnotaHon : — Consd. Yorkshire Banklne: Co. v. Beatson 
(1880), 6 C. P. D. 109. 

691b. .] — Fleming v. McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. B. 1048, H. L. 

Annotationfi : — Consd. Davison v. Robertson (1816), 3 Dow. 
218. NJF. Yorkshire Banking Co. v. Beatson (1880), 
6 C. P, D. 109. 

692. Add. Annotation : — Mentd. Bye v. Purcell, 
[1926] 1 K. B. 446. 

692a. — In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, di*awn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the ttae he received them, 
that the transaction was a private contract 
not within the scope of the partnership. — 
Bunarbee Dass V, Gholam Ho.sbein (1870), 
13 Moo. Ind. App. 368 ; 20 B. B. 585, P. O. 

693a. .] — Sutton v. Gregory (1797), 

Peake, Add. Cas. 150 ; 170 E. B. 226, N. P. 


694a. 


-.] — If one partner draw or 


indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority, 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt. — Bidley v. Taylor 
(1810), 13 East, 175 ; 104 E. B. 336. 

Annotations : — Consd. Frankland v, M'Giisty (1830), 1 
Knapp. 274 ; Re Acraman, Ex p. BusheU (1844), 3 Mont. 
D. & De G. 615. Distd. Loverson v. Lane (1862), 13 
O. B. N. S. 278. Refd. Lloyd v. Ashby (1825), 2 C. & P. 
138 ; Wintlo v. Orowther (1831), 1 Cr. & J. 316 ; Re 
Klches, Ex p. Darlington District Joint 8tock B anking Co. 
(1865), 34 L. J. Bey. 10. — 

694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — ^Frankland v. 
M‘Gusty (1830), 1 Knapp, 274; 12 E. B. 
324, P. 0. 

: — Consd. Re Wardley & Hodson, Ex p. Thorpe 
(183G), 2 Deac. 16. Refd. Leverson v. Lane (1862), 13 
C. B. N. S. 278. 

694c. Note made for self & partner — Partner 

bound.] — Lane v. Williams (1692), 2 Vem. 
277 ; 23 B. B. 779 ; avhaequent proceedings 
(1693), 2 Vern. 292. 

Deyaynes v. Noble, Sleech’s Case 
1 ^39. Refd. Bank of Australasia v. BrolUat 

(1847), 6 Moo. P. C. C. 152. 

694d. .] — Smith v. Jbrves & 

Baily (1727), 2 Ld. Baym. 1484 ; 92 E. B. 


464 ; sub nom. Smith v. Baily, 11 Mod. Bep. 
401. 

695a. With addition of partnership 

name — ^Firm bound.] — Galway (Lord) v. 
Matthew & Smithson (1808), 1 Camp. 403 ; 
170 E. B. 1000, N. P. ; svbaequent proceed- 
ingSi avb nom. Gallway (Lord) v. Mathew 
& Smithson, 10 East, 264. 

Annotations : — Consd. Booth v. Quin 8c Janney (1819), 
7 Price, 193. Apld. Re Clarke, p. Buckler (1844), 3 
L. T. O. S. 284. 

696a. : — ^.] — In an action against partners, 

on a bii] of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in liis own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing. — 
South Carolina Bank v. Case (1828), 8 
B. & C. 427 ; 2 Man. & By. K. B. 459 ; 108 
E. B. 1101 ; avh nom. South Carolina Bank 
V. Case, Beckett v. Same, Dan. & LI. 103 ; 
6 L. J. O. S. K. B. 364. 

Annotations : — Expld. Smith v. Craven (1831), 1 Cr. & J. 
500. Dbtd. Nicholson v. Ricketts (1860), 2 E. & E. 497. 
Consd. Re Adansonia PMbre Co., Milos* Claim (1874h 9 
9 Ch. App. 635 ; Yorkshire Banking Co. v. Beatson (1880), 
5 O. P. D. 109. Refd. Vere i\ Ashby (1829), 10 B. & C. 
288 ; Beckham v. Knlgbt (1838), 4 Bing. N, C. 213 ; 
Trueman v. Loder (1840), 11 Ad. & El. 689. 

698a. After dlsolution.] — A bill drawn 

& accepted after dissolution of partnership, 
though dated before, docs not bind the 
retiring partner. — W right v. Pulham (1816), 
2 Chit. 121 ; avb nom. Wrightson v. Pullan, 
1 Stark. 376 ; 171 E. B. 501. 

701a. .] — A bill, though drawn on 

a partnership, & accepted by one of the 
partners, if for a sc])arate debt of one of them, 
shall not bind the partnership, if the party 
know the consideration of the bill. Aliter, 
if in the hands of a bond fide indorsee without 
notice. — W ells v. Masterman (1790), 2 
Esp. 731 ; 170 E. B. 512, N. P. 

Annotations : — Refd. Loverson v. Lauo (1862), 13 C. B. N. S. 
278 ; EUston v. Deacon (1866), L. R. 2 C. P. 20. 

701b. .] — A partnership accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge &: assent of the other 
partner. — He O’Neill, Ex p. Goulding 
( 1829), 8 L. J. O. S. Ch. 19, L. 0. 

Annotaiions : — Refd. Leverson v. Lane (186^, 13 0. B. N. S. 
278 ; Re Riches & Marshall’s Trust Deed, Ear 2 >. Darlington, 
etc., Betnkiug Co. (1865), 4 Do G. J. 8c am. 581. 

702a. Bill not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosie^ trade in partner- 
ship with C., but in his own name. C. 


PART IX. SECT. 2. 

-.h-PoPB r. Fbasbr, 119231 3 W. W. R, 764.- -CAN. 
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accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & which was addressed to deft, 
at A. ; — Held : the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 
was carried on.— S tephens v. Reynolds 
(1860), 6 H. & N. 613 ; 29 L. J. Ex. 278 ; 
2 L. T. 222 ; 167 B. R. 1283 ; »iibaeqtient 
proceedings^ 2 F. & F. 147. 

Annot^ions : — Comid. Yorkshire Banking Co. v. Beataon (1), 
Leeds & County Banking Co. v. Same (1879), 4 C. P. D, 
204. Befd. Yorkshire Banking Co. v. Beatson (1880), 5 
C. P. 1). 109. 

709a. Not for partnership purposes — 

Firm not bound.] — Sheppard v . Dry (1840), 
cited in Byles on Bills, 18th ed., p. 66, n. (1), 

713a. For private debt — Firm not 

bound.] — ^Arden v. Sharpe & Gilson (1797), 
2 Bsp. 524 ; 170 E. R. 442, N. P. 

713b. .] — Ridley v , Taylor, No. 

604a, ante, 

713c. Bill or note indorsed by partner in own 

name.] — South Caroiana Bank v , Oaspi, 
No. 696a, ante. 

715. Add, Annotation : — Mentd. Brocklebank v, R., 
[1925] 1 K. B. 62. 

722. Add, Annotation : — Refd. Underwood v. Bank 
of Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775. 

726. Add, Annotation : — ^Mentd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

734. Add. Annotations : — Distd. Goldman v, Cox 
(1924), 40 T. L. R, 744. Refd. Jones v. 
Waring & GUlow, [1926] A. 0. 670. 

737. Add, Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

738. Add, AnnotcUion : — Mentd. Tjondon & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

740. Add. Annotations : — Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [1921] 1 K. B. 775; 

Australian Bank of Commerce v. Perel, [1926] 
A. 0. 737 ; Jones v. Waring & Gillow, [1926] 
A, O. 670; Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. K. B. 
609. 

755. Add. A7inotatio7i8 : — Consd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v, Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 

757. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank, [1927] 137 L. T. 443 ; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 

759. Add. Annotation : — ^Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


763a. ** Directors ** , added after signa- 

tures — Acceptance by company — Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to a limited co. was 
accepted in thq following form ; “ Accepted 
payable at the W. Bank — A.B. O.D., 

directors — Fashions Fair Exhibition, Ltd.*^ 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
“ Fashions Fair Exhibition, Ltd. A.B. & 
C.D., directors,” & one of them when return- 
ing the accepted bill drew ttention in his 
letter to the fact that it q||.s duly indorsed 
by two directors of the co. as requested by 
you.” In an action agfiinst A.B. & O.D. 
as indorsers of the bili ; — Held: (1) they 
were personally liable, upon the ground that 
if the indorsement was t<> be treated as that 
of the co. it gave no greater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
s. 26 (2), the construction that it was the 
personal indorsement of defts. was to bo 
adopted ; (2) even if the indorsement stood 
by itself, as defts.* signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
” directors ” must be treated as a word oi 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
W{is to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill. — Elliott v , Bax-Ironsit>e, [1925] 2 
K. B. 301 ; 91 L. J. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 631, C. A. 

Annotaiicm : — As to (1) Consd. Kettle «. Dunster & Wakofleld 
(1927), 43 T. L. R. 770. 

763b. “ Receiver ** added after signa- 

ture.] — Pltf., who hixd been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ” R., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
“clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves** : — 
Held: (1) the above were not “ surrounding 
circumstances ” from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words ” Receiver, R Ltd ’’ 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 


PART IX. SECT. 6. 

768 va. “ President ** dt 

** Mgr,** added after signatures,] — Held : 
the individual defts. were pers ona lly 
liable on the note. — Loczka v, Huthb- 

NIAN FaRIVIBRS* 0)-OPERATIVB CO., 

Ltd., 11922] 2 W. W. R. 782 : 68 
D. L. R. 535 ; 82 Man. L. R. 137.~ 
CAN. 

768 vb. •*Pre3,** 

** 8eey,** added after signainres ,] — 
Whether thotse signing a promissory 


note signed it as officials of a limited co. 
or as tndirldnals, is a question of Intent, 
& the intent must be gathered from 
the face of the dooument Itself, Sc, 
where, on a series of notes made to 
the same person at one time, a 
rubber stamp containing the name of 
the CO. Sc two lines was impressed on 
the notes Sc the signers signed on the 
two lines Sc added the words Pres,*' 
Sc ** Secy.** after their signatures & 
were in fact the president & secretary 
of the oo. respectively Held ; the 
notes were made by the co. — Sqraffbb 
V. Tubby, Smith Si. Co., Ltu., [1924] 
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1 D. L. R. 468 ; 1 W. W. R. 213.— 
GAN. 

763 VO. Director** 

** Secretary ** added after signatures .] — A 

i )romissory note was granted in the fol- 
owlng terms : “ Pour months after date 
we promise to pay. . . {C. D.] Director, 
[E, F.] Seorotanr. The FraHerbiirgh 
Empire Ltd.** The body of the note 
& the words appended to the signatures 
had all been w^tten by the same per- 
son, not one of the signatories, before 
signature : — Held : the two signatories 
were personally liable.— Bbebner v, 
Hbndbbson, [1925] S. C. 643. — SCOT. 
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the CO. ; (3) pltf. was entitled ta recover Dxtnsteb Wakbfoxd (1927), 138 L* Ti 

against defts. upon the bills. — Kettle v. 168; 43 T. L. R. 770^ 


Part X. — Consideration. 


772. Add, Annotaiion :-^A8 to (1) Reid* Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

778. Add* Annotations .'-—Reid. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Re Farrow’s Bank, [1923] 1 CK 41. 

786. Add, Annotation : — Mentd. AUen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

801. Add. Annotation : — Reid. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

803. Add. Annotations : — ^Distd. Burrell r. Leven 
(1926), 42 T. L. R, 407; Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. Reid. Robinson 
V, Marsh, [1921] 2 K. B. 640 ; Sutters v, 
Briggs, [1922] 1 A. C. 1. Mentd. Jeffrey v. 
Bamford, [1921] 2 K. B. 3.51 ; Greenhalgh v. 
Union Ba^ of Manchester, [1924] 2 K. B. 
153. 

823. Add, Annotation : — ^Refd. Stott v, Shaw & 
liCe, [1928] 2 K. B. 26. 

826. Add. Annotation : — ^Mentd. Fottes v, Robert- 
son (1921), 37 T. L. R. 681. 

886. Add. Annotation : — Mentd. Holt v. 

(1922), 128 L. T. 719. 

837. Add. Annotation : — ^Refd. Sutters v. Briggs. 
[1922] 1 A. C. 1. ’ 

868. Add. Annotation Consd. Jones v. Waring & 
GiUow, [1926] A. 0. 670. 

895. Add. Annotation : — Reid. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

896a. Under 1882 Act, s. 21 (2)— Payee.] — 
The original payee of a cheque is not a 
“ holder indue course ” within the above sect. 
— Jones (R. E.), lyro. v. Waring & Gillow, 
Ltd., [1926] A. C. 670 ; 96 L. J. K. B. 913 ; 


136 L. T. 648 ; 42 T. L. R. 644 ; 70 Sol. Jo. 
756; 32 Com. Cas. 8, H. L. 

Annotation : — ^Reld. Lloyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J« K. B. 699. 

897. Add. Annottition : — ^Apprvd* Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

899. Add. Annotation : — Reid. Jones v. Waring dc 
GUlow, [1926] A. C. 670. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

902. Add. Annotations : — Consd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Reid. Brown v. Swan 
(1921), 87 T. L. R. 787 ; i^binson v. Marsh, 
[1921] 2 K. B. 040. Mentd. Jeffrey v, Bam- 
ford, [1921] 2 K. B. 351 ; Maskell v. Hill, 
[1921] 3 K. B. 157; Cohen v. Hall, J[1922] 
2 K. B. 37 ; Ford v. Blurton, Ford v. Sauber 
(1922), 38 i\ L. R. 801 ; Scranton’s Trustee 
V. Pearse, [1922] 2 Ch. 87. 

917. Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V. Barnett, Pembroke &; Slater, [1928] 2 
K. B. 244. 

922, Add. Annotations : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244, 
Mentd. Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

936. Add. Annotation : — Retd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

942. Add. Annotation : — ^Reld* Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

943. Add. Annotations : — ^Dlstd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927)^ 96 L. J. K. B, 789. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 K. B. 632 ; Robin- 
son V, Marsh, [1921] 2 K. B. 640. 

945. Add, Annotation : — ^Refd. Maskell v. Hill, 
[1921] 3 K. B. 157. 


PART X. SECT. 1, SUB-SECT. 3. 

795 i. Forbearance to sue — Suretj/. 
Reid : the giving of a note to avoid shit 
contltuted deft, a principal debtor, & 
his equities as a surety were gone. — 
Allianck Tbitst Co. v. Johnson, 
[1920J 2 W, W. R. 800 ; 16 Alta. L. R. 
479. — CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

st. Extension of eredtt .\ — Fuller & 
go. V. Holland (N. S.) (1910), 9 
IS. L. K. IIO.— CAN. 


PART X. SECT, 1, SUB-SECT. 5. 
•X, Sale of improvements by qnH' 

Mornkaum 
‘ ^ 

PART X. SECT. 2. 

S44 il. .J — Canadian Biioc or 

S?tT847.tioSSr;”"“' « 

PART X. 8E0T. 8. 

_ X* acenmnuiOaUno 

party — Not mUaed to nofice of dU» 
Ap»^r.l---OoDTiix« Co, V. Jordan, 
W, R. 1980 ; 63 D. L. K 

856 vi. ■ Subsegv^ 

indorser not^entUled to benefit of ool^ 


swun’fj/.]— S mith v. Fralxok 
(1860), 6 Gr. 612.— CAN. 

sa. RiyJU of accommodating party — 
To sue — On VHirehouse receipt indorsed 
by ^ommodatcd party.] — Held : pltf. 
®^^d not recover, for there was no 
debt contracted at the time of the 
— CocKBxmN V. Sylvestbr 
(1877). 1 A. R. 471.— CAN. 


896 iv. 


I-AHT X. SECT. 5. 


-.3 — Union Ban 


Sff Antoiodo, 11921] 

L. A. 838 ! « 

S. O. R. 253."““0AN. 

896 V. — — .J— Weicker < 

Mortimer. a922) 2 W. W. R. 726 
15 Saak. L. R. 436.— CAN. 

896 vi. — ,j — A llahaba 

Bank, Lto,, Lahore v. Rattan Chan: 
^WLA (1927), I. L. R. 8 Lah. 702.- 

IND. 

5S7 rrr 45 unnii, lti 

5; 1 . 5 

N, B. R. 292.-^AN. 

897 vli. «■ ■■ - ■vl — IfAiraAXX I 

Rooers, (19241 1 D. L. R. 888. — CAS 

^ T* ramtar on fac 

^ ^In^rumetU signedln ^nk,h 

A party who knows that a note m 
^ n jtigned in blank 8r negotiated t 
him hmm ^ing filled ow is not i 
hoJaer in due oourbe.— B ayaiu) t 
T^BLAT (1922), Q. B. 84 K. B. 46£ 
—CAN. 


918 ill. ,1 — Pltf. purchased 

a 1916 model motor-truck from G. A 
cash payment was made on account & 
promissory notes given for the halanoe. 
Q. assigned the agreement Sl notes 
to defts. for valuable oonsidoratlun, of 
which bltf. had due notice. Later pltf. 
found the truck wcbs a 1913 model but 
continued to use it. He then brought 
an action for cancellation of the notes : 
— Held: defts. were holders of the 
notes in due course 6t had discharged 
any onus for the fraudulent conduct 
of G. of which they hckd no notice. — 
Fraser v. MoQrbuoil Johnston Sc. 
Thomas, Ltd. (1982), 81 B. O. R. 806. 
—GAN. 

918 iv. .] — ^Bank of 

Australasia v. Oubtib, £1927] N. Z, 
L. R, 247.— N.2. 


PART X. SECT. 6, SUB-SECT. 2.— A. 

940 i, SmugglinQ .] — ^Wallbbidgb v, 
Follett (1846), 2 U. O. R. 280.— CAN, 


942 i. Oanting — OambUno in grain 
/idtercs.j— PromiMory note unenxoroe- 
able. — ^BANX OF Toronto v, SwMNitY, 
Bank of Toronto v. Coobbane, Bank 
OF Toronto v. Borts, U05ff3 2 
W. W. B. 597 ; 21 Saak. L. k. 670.— 
CAN. 



048 ...^...«.,}.^pj;Q 2 hi 80 ory note nn- 



iL VL— Bills of EBohange. Cases 946 ar-llB 8 . 


2 E*!* C'ae- A.br. 160 ; 6 Vin. 
Abr. 408, pi. 20 ; 22 E. R. 186, L. O. 

BflaekeU v. Hill, 

LAViSiJ o tL» jp, 157, 


9e0. Add, AntiQiationa : — Retd. Bobinson v. Marah, 
[1921] 2 K, B, 640 ; Sutters v. Briggs, [19221 

1 A. C. 1, Meiitd« Maakell v. Hill, [1921] 
8 K. B. 167. » t j 


964. Add. Annotation : — ^Apld. Greenberg v. 

Cooperstein, [1926] Oh. 667. 

971. Add. Annotation : — Retd. Sutters v. Briggs. 
[1922] 1 A. 0. 1. 


995. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, 11926] A. C. 670; 

1033. Add. Annotation : — ^Refd. Bernard v. 

Williams' (1928), 139 L. T. 22, 

1037. Annotations : — Delete “ Barwick v. S. E. & 
0. Ry. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Co. v. MacLay, 
[1920] 3 K. B. 402 j Markwald v. A.-G., 
[1920] 1 Ch. 348.” 

Add. Annotations : — Retd. Maclaine v. Eccott 
(1924), 132 L. T. 173, Mentd. Buerger v. 


New York Lite Assce. (1927), 96 L. J. K, B. 
930 ; Jaeger v. Jaeger Co. (1927), 44 R. P. O. 
437 ; Sewsoon v. International BanMng Oorpn., 
[1927] A. O. 711. 

1038. Add. Annotations : — ^Retd. The Penelope, 
[1928] P.^ 180. Mentd. French Marine v. 
Compagnie Napolitaine d’Eclairage et - de 
■ Chaudage par le Gaz, [1921] 2 A. 0. 494. 

1052. Add. Annotation : — ^Retd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1053. Add. Annotation : — ^Distd. Gtiildford Trust 
V, Pohl &; Maritch (1928), 72 Sol. Jo. 171. 

1054. Add. Annotation : — Retd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

1054a. ^ Trust, 

I^D. V, Pom & MARiTC^(i >8), 72 Sol. Jo. 

1093. Add. Annotation : — Retd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 
1096. Add. Annotation : — Mentd. R. v. Jenkins, 
R. V. Evans- Jones (1923), 87 J. P. 116. 
1123. Add. Annotation : — ^Mentd. Masked v. Hill, 
[1921] 3 K. B. 167. 

1132. Add. Annotation : — ^Retd. Robinson v. Marsh> 
[1921] 2 K. B. 640. 


Part XL — Negotiation and Transfer. 


1161. Add. Annotations : — Retd. Sutters v. Briggs, 
[1922] 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P, 182. 

1163. Add. Annotation : — Retd. McDonald v. Nash. 
[1924] A. C. 625. 


1178. Add. Annotation : — ^Refd* Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1188. Add Annotation : — ^Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


enfoTooablc. The fact that the niagis*- 
trate consented to the withdrawal of 
the charge is iramaterial. — B eokeb v 
Bachman (Alta.), (19271 2 D. L. R. 
1144 ; (1927 J 2 W, W. R. 32,— CAN. 

m. Road now “ 946a i.** 

n i. Transaction in breach of licensing 
laws.] — Held : pltfs. could not recover 
on billB of exchange given in payment 
for intoxicating liquors sold by their 
a^nt in a locwil option district. — 
WitSON Co. V. MAYFLOWIUa Bottunq 
C o. (N. S.) (1913), 13 E. L. R. 489 ; 
14 D. L. R. 711.— CAN. 

n ii. .] — 'Held : there was no 

legal consideration for tho cheque on 
which pltf. sued, & he could not 
recover. — S kale v. Hkceer, (19201 
1D.L.R.723 ; 59 O.L. R.5dl.— CAN. 

PART X. SECT, 7. 

998 V. — ^ Assignment by 

vendor of rights under contract to third 
party — Property in goods never passing 
to purchaser ,] — ^MontioblU) State 
Bank v. Rilloban, [1920] S W. W* H. 
542.— CAN. 

PART X. SECT. 8, SUB-SECT. 1. 

ii. Verbal agreement that note 

to be operative only on happening oj 
specified event.] — Dennis v. Ivey x 
Boype, [1920] 3 W. W. R. 744.- CAN. 

ii. ATote given to show fietiti^ms 

assetih^JSstqppel of maker.] — Hat v. 
Allbs, (19211 1 W. W. R. 33,— CAN. 

I Hi. Klotz V. JOUAN, [1925] 

8 D. Li. R. 105.— CAN. 

t iv — — Dbtun V. Moose's 
M iuja Creamery, Ltd. (N. B.), [1927] 

8 D. L. E. 479.— CAN. 

PART X. SECT. 8, SUBJECT. S. 

104011. ^ .1— The 

xoAkm of a post-dated oheaue the con- 


sideration for which has faiJod & pay- 
ment of whibh he has stopped, Is liable 
thereon to a bank which in good faith 
'& without knowledge of tho faults 
has before its date received It by in- 
dorsemout from the payee & ^ven 
credit therefor to the payee. — Union 
Bank of Canada v. Tatteesall, 
(19201 2 W. W. R. 497 ; 62 D. L. R. 
407 ; 16 Alta. L. R. 350.— CAN. 

PART X. SECT. 9, SUB-SECT. 1. 

1059 XV. .J — Where notes were 

nullities for fiRud, & the signer was not 
estopped by any negligeuoo on her 
part : — Held : the third party, al- 
though a holder in due oourse, had no 
right to recover from her. — D unsitka 
V. Kestbven. (19221 N. Z. L. R. 1032. 
— N.Z. 

1069 xvi. . 3— Where there was 

a defect in the payee's title, of which 
the indorsee had notice : — Held : he 
was not entitled to recover. — D ar- 
BOOK V. Burns (1927), 48 N. L. R. 
320. — ;S, AP. ' 


PART X. SECT. 9, SUB-SECT. 2. 

1073 i. Huwand & tcife.] — 

Fryers & Oo„ Ltd. v. Steevbs (N. B.), 
119271 4 D. L. R, 1077.— CAN. 

PART X. SECT. 10, SUBJECT. 1. 

1098 i. Add •• varied, (1917 1 W. W. 
R. 1177." 

PART X. SECT. 10, SUB-SECT. 2.— 

B <a). 

1096 I*, f— .3 — Fraud is no 

defence • where an action on a note is 
brought by a holder in due oourse. lt‘ 
merely shiru the burden to pltf. to show 
that he took the note before maturity. In 
good faith, lor value ft with uo ootioe 
of the fraud.— Oanadian Bank op 
QoH^mcm V. PmWiUath [1984] 1 D* L. 


PART XI. SECT. 4. 

g(p. 185) i. .1— To be tho 

bolder of a promissory note ft entitled 
to sue on ft in hie own name, pltf. 
must be either the payee or tho 
indorsee in posoesHion of the note. — 
Babnev V. Lauzon, [1923J 2 W. W. R. 
19,-rCAN. 


ment to evade counterclaim.] — Deft, 
made a note in favour of O., who lost 
it. O. made an assi^mont of it to J. 
in order that J. might bring an action 
thereon ft so prevent deft, bringing a 
oounterclaim against C. Just before 
trial the note was found & indorsed 
to J. : — Held: C. must bo Joined os pltf., 
ft deft, allowed ot bring in bis counter- 
claim. — Jones & Colquhoun v. Finor 
(1922), 66 D. L. R. 822.— CAN. 

m (p. 1881 ii. Indorse^ 

ment in consideration of advances^ 
Advances repaid.] — Held: an action 
might be brought either in the nsune ot 
the Indorser or holder. — Clow \ 

[19201 I W. W. R, 1060.— CAN. 


m (p. On account 

of** ^p«5.h~An Indorsement was not 
struck out ft action was brought on the 
note in the name of the payee. At tho 
trial the Judge allowed pltf. to amend 
by adding the indorsee as co-pltf., deft, 
having objected that pltf. had no right 
of action ; ft Judgment was given 
for the indorsee, but costs were given 
deft, against the payee, the original 
pltf. Deft. appeaiM on the grounds' 
that no ameimment should have been 
€dlowed, ft pltf. was not entitled to 
Judgment. Appeal dismissed. — Jack- 
son Machines, Ltd. v. MirHALUOK, 
(19281 2 W. W. R. 672 ; 07 D. L. B. 
182 ; 16 Sask. L. R. 467 .— CAN, 


d (p, 139 )l h-^Payee of 
Bbicbeb V. Dixon, [1928] N, Z, L. R. 
273.— N.Z. 
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ENaLisH AND Empiee Digest Supplement. 


1190. AM, Annoiaiion : — ^Reld. Bobinson v. Marsh, 
[1921] 2 K. B. 040. 

1196. Add, Annotation : — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
069. 

1248. AM, Annotations : — Consd. Re Gk)och, Ex p, 
Judd. [1921] 2 K. B. 593. Refd. McDonald 
V. Nash, [1924] A. C. 625. 

1250* AM. Annotations : — Apld. Re Gooch, Ex p, 
Judd, [1 92 1 ] 2 K. B. 593. Apprvd. McDonald 
V. Nash, [1924] A. 0. 625. 

1306. AM. Annotation : — Refd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 


1312. AM. Annotation : — Consd. Importers Co* 
V. Westminster Bank, [1927] 1 K. B. 869. 

1318. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

}819. AM. Annotation : — Refd. Bobinson v. Mid- 
land Bank (1925), 41 T. L. B. 402. 

1324. AM. Annotations : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1334. Add. Annotaiion : — Consd. McDonald e* 
Nash, [1924] A. 0. 625. 


Part XII. — General Duties of Holder. 


1388. Add. Annoiaiion : — Mentd. The St. George, 
[1926] P. 217. 

1397. AM. Annotations : — Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. 0. 437 ; Sassoon v. 
International Banking Corpn., [1927] A. C. 
711. Mentd. Maclaine v Eccott (1924), 132 
L. T. 173 ; Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

1407. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 

1418. AM. Annotation : — Mentd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


1459. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1461. AM. Annotation: — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1463. AM. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B, 801. 

1477. After this case add “ Bill accepted payable 
at bank — Presentment over counter — Validity.] 

— See Bankbbs, No. 600a, ante.^' 

1488. Add, Annoiaiion: — Mentd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K, B. 801. 


PART XI. SECT. 9. 

el. Bank selling assets to 

another bank.] — Where one bank sellB 
its aesete to auotlier bank under Bank 
Act. 88. 99 to HI. & the asrreoment for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own name in respect of a 
promissory note, part of the asHcts 
acquired, notwithstanding that the 
note has not been indorHod by the 
selling bank as required by BiUs of 
Exchange Act^ — Bank of Montreal 
V. Irvine & Feinhtein, fl924J 3 

I). L. R. 762 ; 2 W. W. R. 1047.~CAN. 

• 

PART XI. SECT. 16, SUB-SECT. 1. 

■g. Indorsed written opposite 
signatyre.] — A promisBory note was 
signed by W. & M. on the face of the 
note Sl oppoHito M.’s signature the 
word “ iodoreed ’* was written by a 
salesman In the Horvice of pJtf. oo., to 
which the note was made payo ble : — 
Held : M did not sign the note with 
the intention of indorsing it. but as 
maker, though as between him & W. 
only as a surety, & the word *' iu* 
dorsed ** was merely a memorandum 
intended to show that M. was a 
surety. — G orrte (A. D.) Co., Ltd. v. 
Whitpield & MicmAUD (1920), 48 
O. L. R. 605 ; 58 D. L. R. 326 ; 19 
O. W. N. 336.— CAN. 

PART XI. SECT. 15, SUB-SECT. 2. 

. eompang.] — If a co. 
authorises that its bank may accept for 
deposit cheques ** purporting to be 
indorsed by any one director or the 
secretary or treasurer,** an Indorse- 
ment Is good which is made bv one 
who Is a director & secretary though 
he does not purport to sign us director 
or secretary. — union Bank of Canada 
V. TaTTBRSALL, 11920 J 2 W. W. R. 
497 ; 52 D. L. R. 407 ; 15 Alta. L. R. 
360.— CAN. 

jiU, — — Brecht v, Hbf- 

PEL, 11923) 3 D. L. R. 40 ; 2 W. W. R. 
1135.— CAN. 

k iii. .) — Imperial Bane 


OF Canada v. Dennis. 119251 3 D. L. R. 
488 ; 57 O. L. R. 203.— CAN. 

l£ iv. .] — Fidelity Trust 

Co. V. Terminal Land & Investment 
Co. (Out.), [1927] 4 D. L. R. 532.— CAN. 

sj. Member of syndicate.}— ^ An In* 
dorHoment by one of the members of a 
syndicate, carrying on tiie business of 
travelling a stallion. In thb syndicate’s 
name of a promissory note made pay- 
able to the syndicate or Its order : — 
Held: to be a valid Indorsomeut. — 
Riley V. Reed, [19251 2 D. L. R. 737 ; 
[1925] 2 W. W. R. 286 ; 19 Saak. L. R. 
366.— CAN. 

PART XI. SECT. 15, SUB-SECT. 3.— A. 

1311 i. Must be written on instrument 
— Writing on face of note,] — Where tho 
intention of all parties is that a signa- 
ture ib for the purpose of indorsement, 
it makes no dillerence wheio tho 
signature is placed. — Simon in v, 
Philion, [19221 2 W. W. R. 1280 ; 66 
D. L. R. 673.— CAN. 

Allonge ,] — Before finding 

that a sheet of paper ia an allonge to a 
promissory note, the ot. should 
scrutiniso the eYidenoe & material 
with the greatest care, Sc the evidence 
in favour of such a finding should be 
of the strongest ebaraoter. — Barney 
V. Lauzon, [1923] 3 D. L. R. 140 ; 
2 W. W. R. 19.— CAN. 

1313 i. Must be signed — Name mis* 
spelt — In cheque — Name properly spelt 
in indorsement.] — Although the word 
*• limited ** be omitted from a payee 
co.’r name in a cheque, there being no 
doubt of the oo. being tho intended 
payee, an Indorsement of the oheque is 
effective by the proper slrauture of 
the payee on the back of It. — Union 
Bask of Canada v. Tatters all, 
[19201 2 W. W. R, 497 ; 62 D. L. R. 
407 ; 16 Alta. L. R. 350.— CAN. 

PART XI. SECT. 15, SUB-SECT. 8.— B. 

tl. After advance made — Relation 
back. J — Held : the indorsement related 
back to the time when the note was 
given Sc the money paid. — C anadian 


Bank of Commerce c. Colwell (1923), 
66 N. S. R. 347.— CAN. 

PART XI. SECT. 15, SUB-SECT. 4. 

1356 i. ** Pay to order of M, 

Bank to credit of *' payee.] — Held : a 
restrictive Indorsement, & the indorsoe 
Sc bolder Is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee. — 
MERCHANT'S BaNK OF CANADA V. 

Brett, tl923J 2 D. L. R. 264 : 32 Man. 
L. R. 629 ; [1923] 1 W. W. R. 607.— 

CAN. 

r I. .1 — O’Donoghub 

V. Hembroff (1871), 19 Qr. 95 — CAN. 

PART XI. SECT. 17. 

1867 iii. Apjiarerd cancellation 

of indorsement,] — Held: it is for the 
bolder to prove in order to establish 
his title by reason of Bills of Exchange 
Act. s8. 143, 144, that the apparent 
oanm^llatioD was not intended to be one. 
— Royal Bank of Canada v, Allen, 
[19191 3 W. W. R. 10G3 ; 49 D. L. R. 
672 ; 15 Alto. L. R. 171.— CAN, 

PART XII. SECT 2, SUB-SECT. 1. 

1405 xiri. .] — Ram Sarup v. 

Harduo Prasad (1927), I. L. R. 60 
AH. 309.— IND. 

PART XII. SECT. 2, SUB-SECT, 2.— 

A. (b). 

1432 iii. ,1 — Cheque In circula- 
tion six months : — Held : an un- 
reasonable time Sc. not recoverable. — 
Ballem V. Fried, [1923] 4 D. L. R. 
1203.— CAN. 

1484 ii. Cheque mislaid — DHay 

not causing damage. ] — Held : the 
drawer was not discharged by the 
cheque not baviug been prcisented 
within a reasouable time. — Kino Sc 
Boyd e. Porter, [1925] N. 107.— IR. 

PART XII. SECT. 2, SUB-SECT. 7.— 

B. (a). 

1630 XXV, Acceleration 

of date of payment.] — (1) A promissory 
note in ^e body of it maaO payable 
at a partioular plaoe must be presented 
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1628. Add, Annoiaiion Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1629. Add, Annotaiion : — ^Mentd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. 

1637. Add, Annotation : — Mentd. Joachimson v, 
Swiss Bank Corpn., [1921] 8 £.« B. 110. 

1638. Add, Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 


1664. Add. Annotation: — ^Mentd. Robinson v. 
Midland Bank (1925), 41 T. L. R. 402. 

1688. Add, Annotations : — Mentd. Goldman v, Cox 
(1924), 40 T. L. R. 744; Jones v. Waring & 
GUlow, [1920] A. C. 670. 

1715. Add, Annotation : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1751. Add, Annotation: — Mentd. Baines v. 

National Provincial Bank (1927), 90 L. J. 
K, B. 801. 


Part XIII. — Liability of Parties 


1983. Add, Annotations: — Refd. Re Wait, [1927] 
1 (^h. 606. Mentd. Ratner v, I^ndon Joint 
City & Midland Bank (1922);38 T. L. R. 253. 

1991. Add. Annotaiion : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

1993. Add. Annoiaiion: — Reid. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110- 

1994. Add, Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

2004. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 633. 

2040a. .] — Dunn (M.), Ltd. v. Jeffer- 

son, No. 677a, ante. 

2049a. On bills drawn against confirmed credit — 
Bills not presented to bank.] — Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 


applts. drew on the buyajrs bills payable to 
resps., who negotiated them with notice that 
they Were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, i.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills : — Held : reaps, were entitled So 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the B. 
Bank for presentation. — Sassoon (M. A.) 


for payment there, before an action 
thereon Is brought against the maker. 
(2) The fact that the date of payment 
has been acoeleratod by virtue of a 
collatciul agreement does not render 
presentment unnecessary. — Morgan v. 
Shaw. [192CJ 1 D. L. H. 828 ; (1926] 
1 W. W. R. 483 ; 36 B. 0. R. 454.— 
CAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

16ft3 il. Specified place having 

ceased to exist.] — Sparks v. Hamilton 
(1920), 47 O. L. R. 65 ; 17 O. W. N. 
427.— CAN. 

w i. Agreement for extensiori of 

time.] — Newman v. Browne (W. R.) 
& Son, [1925] 1 D. L. R. 076 ; 60 
O. L. R. 148.— CAN. 

sm. Payee without funds.] — Held : 

non •presentment of a cheque did not 
affect the holder's right to recover, there 
being evidence that the maker had not 
funds to meet it & no ovidenoe of 
damage to him through non -present- 
ment. — CiX)W V, DouLi., 11920] 1 

W. W. R. 1060.— CAN. 

PART XII. SECT. 2, SUB-SECT. 10. 

g 1 . .] — Qunsolly V. Enqstrom, 

[1924] 2 W. W. R. 382.— CAN. 

PART XII. SECT. 2, SUB-SECT. 11. 

p i. . ] — Owing to the long period 

of time before presenting a note for 
payment, & in the absence of evidenoo 
of the oircumstances under which it 
was given & indorsed : — Held : the in- 
dorser was discharged. — Bank of 
Montreal v, McNeill & McNeill, 
[1924] 2 W. W. R. 105 ; 33 B. C. R. 
W3.— CAN. 

PART Xn. SECT. 4, SUB-SECT. 1. 

sn. To accommodation maker — Of 
promissory note.] — Held : he is not 
entitled to notice of dishonour, even 


though it be known to the payee that 
he Is such a maker. — Codville Co. v, 
Jordan, [1922] 1 W. W. R. 1280 ; 63 
D. L. R. 694.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— C. 

d i, .] — A letter in the 

following terms : •* Wc humbly demand 
from you £560, being amount owing 
on a promissory note mode by F. & 
indorsed by you to the C. Co., & of 
which we are the holders ** : — Held : 
a sufficient notice of dishonour. — 
Nees V. Botttno, [1928] N. Z. L. R. 
209.— N.Z. 

1807 i. Name of indorser 

wrongly stated.] — Held : under Bills 
of Exchange Act, s. 106, neiice of dis- 
honour was dispensed with. — Brock & 
Patterson, Ltd. v. Crockett, [1923J 
4 D. L. R. 1204 ; 56 N. 8. R. 132.— 
CAN. 

PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 ill. Express promise.] 

— An express promise to pay with full 
knowledge of the facts & when the 
indorser is aware that he bos bad 
no notice of dishonour is a waiver of 
his right to notice.— Canadian Bank 

OF COMMEBOB t>. BROOKDALB COL- 
LIERIES, Ltd., [1923] 1 D. L. R, 138 ; 
1 W. W. R. 877.— CAN. 

18741. — Coupled with 

request for time.] — Held : suiffeiont to 
hold him liable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts Sc Gua- 
rantee Co., [1921] 1 W, W. R. 801 ; 
67 D. L. R. 693 ; 16 AlU. L. B. 343.— 
CAN. 

■ 1. .) — If there is no 

express promise, yet there may be 
such an admission of liability os to 
warrant the ot. in inferring that notice 
was actually received. Sc tor this 
purpose It is not enough to show 
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merely that the indorser did not 
repudiate his liability. — Canadian 
Bank op Commerce v. Brookdalb 
Collieries, Ltd., [1923] 1 D. L. R. 
138 ; 1 W. W. R. 877.— CAN, 

1884 i. Agreement postponing 

time of payment — Between maker <S: in- 
dorsrr.J— N ewman v. Browne (W. R.) 
& Son, [1926] 1 D. L. R. 676 ; 66 
O. L. R. 148.— CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On liability of — Indorser .] — 
If no notice of dishonour is irfven to 
the indorsor, he is discharged from his 
liability as against the payee. — 
SiMONiN V. Philion, [1922] 2 w. W. R. 
1280 ; 66 D. L. R. 673.— CAN. 

1937 ii. .] — Armstbong- 

Looan Agency, Ltd. r. Kumann, 
[1923] 3 W. W. R. 806.— CAN. 

PART XII. SECT. 5. SUB-SECT. 1.— A. 

1946 i. General rule.] — Whore the. 
notes aie foreign bills '* under Bills 
of Exchange Act, s. 25, protest upon 
non-payment is necessary to hold the 
Indorser. — Sparics v. Hamilton (1920), 
47 O. L. R. 65 ; 17 O. W. N. 427.— 
CAN. 

PART XII. SECT. 5, SUB-SECT. 1.— B. 

o i. .] — Bank of 

Toronto v, Bennett (1925), 57 

O. L. R. 326.— CAN. 

PART XIII. SECT. 1. 

1994 i. Cheque — Not eg-uitable assign- 
mtni.] — Rowlatt v. Garment (J. Sc 
G.) Manufacturing Co. (1921), 64 
D. L. R. 88 ; 49 O. L. R. 166. — CAN. 

PART XIII. SECT. 2, SUB-SECT. 1. 

1996 V. .] — Clarkson v. Lawson 

(1866), 14 U. C. R. 67.— CAN. 
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^ SoKe» Ltd. v. Iktbrnateokal Banking 
OoRPN., [1927] A. C. 711 ; 96 L. J. P. O. 
163 ; 137 L. T. 601, P. 0, 

2060. Annoiaiion : — ^RefO. McD<mald v. Nash, 

[1924] A. O. 626, 

2070. Add. AnnoMion : — ^Refd. McDonald v* Naah, 
[1924] A. C. 625. 

2088. Add. Annotaiion : — Consd* McDonald v. 
Nash, [1924] A. O. 626. 

2002. Add. Annotations : — Distd. McDonald v. 
Nash, [1924] A. 0. 626. Refd, Be Gooch, 
Ex p. Judd, [1921] 2 K. B. 693. 

2095. A^ Annotaiion : — Consd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 693. 

2006. Add. Annotations : — Distd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 693; McDonald v. 
Nash, [1924] A. C. 626. 

2096a* — J. sold certa.in goods to 

0., Ltd., of which G. was managing director 
& in which he was largely inter^ted. In 
payment for these goods J« drew a bill of 
exchange to his own order at three months 
for £450 upon O., Ltd., who accepted it, &> 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank A was not met at 
maturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued O., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpey. in the county 
ct. against G., founded on the judgment debt, 
upon wMch a receiving order was made 
against him. On appeal : — Held : (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill ; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s debt & the receiving order was 
rightly made. — Be Gooch, Ex p. Judd, 


[1921] 2 K. B. 699 ; 90 L. J. K. B. 932 ; 126 
L. T. 683 ; [1921] B. & 0. R. 100, 0. A. 

Anntdation : — As to (1) A^UI. McDonald v. Nash, [1924] 
A. a G25. 

2096b. .] — May, 1920, applts. 

sold to A. & Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 76 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. & A. & Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each dc one for 
£117 odd, to be drawn bv applts. on A. & Co. 
pavable six months after date to applts.* 
order, Sn that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. expressed to be pay- 
able to applts.* order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.* signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour Sc claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against reaps, as indorsers : — Held : ( 1 ) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above tiie signature of resps.. Sc applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when 80 filled up, the bills became retrospec- 
tively enforceable. — McDonald (Gerald) Sc 
Co. V. Nash Sc Co., [1924] A. 0. 625; 93 
L. J. K. B. 610 ; 131 L. T. 428 ; 40 T. L. R. 
530 ; 68 Sol. Jo. 594 ; 29 Com. Oas. 313, 
H. L. 

Annotations : — Asia (2) Bold. Elliott v, Bax -Ironside, [1925] 
2 K. D. .^01 : Kredltbonk Cassel G. m. b. H. v, Schenkers, 
'1926i 2 K. B. 450. 

2097. Add. Annotations : — Apld. Be Gooch, Ex p. 
Judd, [192 1 ] 2 K. B. 593. Apprvd. McDonald 
V. Nash, [1924] A. C. 625. 

that be baa signed as iudorser only, 
will be bold to be a maker unless there 
Is competent evidenoe to prove that 
he was not. — Trigos v. English, f]924] 
4 D. L. R. 937 ; 3 W. W. R. 666.— 
CAN. 

2101 »ii. 

son who has placed bis signature on 
the back of a proinlsnory note, before 
delivery to or indorsement by the 
payee, Is liable as surety under an 
aval. 8c Is not In the position of an 
ordlnery Jndoi>»<T. — Won 8c Co. v, 
Cabsim’S Trustkb, 11924] App. D. 
720.— S. AF. 

2101 xxlii. — — — .1 — per- 
son who indorses his name on a pro- 
missory note before negotiation thereof 


PART XIII. SECT. 3, SUB-SECT. 1. 

2062 ii, .1 — Lee v, Blake, 

[19241 4 D. L. R. 369; 66 O. L. B. 
3iO.*~CAN. 

PART XIII. SECT. 4, SUB-SECT. 1.— A. 

2068 V. .) — An ind^n^ment does 

not couclufiivplv establish a liability 
to pay, but Indorsement Is primd 
feteU evidence uf an aK^^ment to pav. 
— Lew V. Blake, ri»24] 4 D. L. R. 
639 I 66 O. L. K. 310.— CAN. 

PART XIII. SfeCT. 4. SUB-SECT. 2. 

2086 vi. — JndtyrMmtni obtained by 
misfepresenkditm of drawer — Neatigence 
of indorser .] — Hancock Sc Co., Ltd. v. 
Johnstone, [1923 }N. 2L L. R. 639. — ^N.Z. 


PART XIII. SECT. 6. 

2098 ▼. .) — Parker Wood 

Sc Co., Ltd. e. Richards (1925), 46 
N. L. R. 277.— S. AF. 

2098 vL .1 — H. signed 

promissory notes in favour of H. 8. 
also signed the notes below R.’e 
signature os ** surety Sc co^princlpal 
debtor in soHdum** — Held: S.’s 
liability was that of a surety & not of 
a Joint maker with R.— Shutrr v. 
Ridoway (1926), 47 N. L. R. 149. — 
S. AF. 

yi. . .) — person who has 

placed his siguature on a promissory 
note below that of the maker in the 
place where the maker usually signs, 
without adding anything to indioate 
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MOS. Add. Afmotalion : — ^Rtld. McDonald v.N«>b> 
[1624] A. 0. 626. 

2111. Add, Annoiation :--^eneTally, Mentd. Sas- 
soon V, International Banking Cornn,, [1927] 
A. 0. 711. 

2116. Add. AnnataHon Mentd. Be Wait, [1926] 
Oh. 962. 

2118. Add, Atmoiaiiona f — ^Refd. The Elronprin- 
sessan Margareta, The Parana, etc., [1921] 
1 A. 0. 486. Mentd. Folkes v. King, [1923] 
1 K. B. 282; Laurie 4^ Morewood v, Dudin 
(1926), 184 L. T. 809. 

2186. Add, Anneiaiion : — Mentd. Brown v. Swan 
(1921), 87 T. L. R. 787. 

2145. Add, AnnoUUion : — Mentd. Bowling v. Camp 
(1922). 128 L, T. 342. 

2161. Add, Afmotutiona : — N.F.'XJliendahl v, Pank- 
hurst Wright (1923), 89 T. L. R. 628 ; Peyrae 
V. Wilkinson, [1924] 2 K. B. 166. Reid. Re 
Ohesterman^s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 

2169. Add, Annotation : — ^Refd. Robinson e* Marsh 
[192112 K. B. 640. 

2176. Add, Annoiation : — ^Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 629. 

2205a. Illegality of payment 

during war.] — ^Bills of exchange which were 


accepted before the war, Sc which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, k was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
mterest from the dates when the bills re- 
spectively matured i-^Held : as there was 
no breach of duty in not paying the bills as 
long as the war continued, Sc as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date. — Biedeh- 
MANN r. Allhausbn Sc Co. (1921), 37 T. L. B. 
662. 

2214. Add, Annotation: — Mei:^. Soc. Anon, des 
Grands Etablissements de ^ouquet Paris- 
Plage V, Baumgait (192% 96 L. J. K. B. 
789. 

2225. Add, Annotation : — Folld. Dresdner Bank v, 
Russo- Asiatic Bank, [1923] 1 Ch. 209. 

2229. Add, Annoiation : — Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. C. 711. 

2249. Add, Annotation : — Retd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 533, 

2256. Add, Annotation : — Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A, 0. 711. 


Part XIV.- 

2269. Add, Annotation : — Mentd. Robinson v, 
Marsh, [1921] 2 K. B. 640. 

2280. Add, Annotation : — Refd. Soci<^t4 des Hotels 
Le Touquet Paris-Plage v, Cummings, [1922] 
1 K. B. 461. 

2286. Add, Annotation : — ^Mentd. Soci4t4 des 
H6te]s Le Touquet Paris-Plage v, Cummings, 
[1922] 1 K. B. 461. 

2308. Add. Annotation : — Refd. Soci6t4 des Hotels 
Le Touquet Paris-Plage v, Cummings, [1922] 
1 K. B. 461. 

2314. Add. Annotation : — ^Refd. Soci6t4 des Hdtels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2318a. Agreement to pay money — Consideration 
uncertain.] — A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, Sc had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained: — Reid: (1) 


-Discharge. 

there was a presumption of law that the 
promissory note had been discharged by 
accord Sc satisfaction on the -entrance into 
the later agreement: (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator. — 
Woodcock v, Bames (1925), 69 Sol. Jo. 444. 

2362. Add, AnnMation : — Refd. J ones v. Waring 
& GUlow, [1926] A. C. 670. 

2864. Add. Annotations: — Distd. Gk>ldman v, Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

2868* Add. Annotations : — Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. Mentd, Holt v. 
Markham (1922), 128 L. T. 719. 

2370. Add, AnnoicUions : — Refd. Jones v. Waring 
Sc GiJlow, [1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. 

2391. Add. Annotation : — Consd. Jenkins v. 

Jenkins, [1928] 2 K. B. 601. 

2393. Add, Annotation : — ^Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 


is not an indorser, but an cti?o7 or 
surety for tbe maker.— Cassimjbe v, 
Mahakaj (1926). 46 N. L. R. 151.— 

8. AF. 

* PART XIH, SECT. 10. 

1 1, iVofe signed by surety 

before principal — Liable os maker , \ — 

FBASKB V, OtTMMlNOS & LBOPOU) 

(1991), 67 D. L. R. 767.— CAN. 

PART Xin. SECT. 11. SUB-SECT. 2.— 

2176 m. — . 1 — Ganpat T^a- 

RAM Mali v. Sopana T^aram Mali 

(1927), 1. L. R, 52 Bom. 88.— IN0. 

2177 li. ,j — P ublic Tbus- 

e. Oladstonb, [1021] N. Z. L. B. 


PART XIU, SECT. 11, SUB-SECT. 3. 
2227 ill. as deft8«, 


tbe mBiken of tbe note, were bound 
without protest, tbe notarial fees could 
not be recovered from them. — Q owans 
V . Crooreb Press Co. (1920). 46 
O. h. R. 24 2 60 O. L. R. 68.— CAN. 

PART Xlll. SECT. 11. SUB-SECT. 6. 

b. Add ** Reved, on other grounds. 
66 8. O. R. 166.** 


PART XIV. SECrr. 2. SUB-SECT. 4. 

J i. Mortgage to secure present dr 
future advances-^Oiven during currency 
of note.h-Ueld : the mtge. not being 
Btriotly ooextcnalve with the note, the 
remedy on the note was not merged 
in the mtge., & deft, was liable. — 
O’Neill e. Ltb, [1928] N. Z. L. R. 
1089.— N.Z. 

ip. Payment under gcrrnishinetU pro- 
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ceedings by judgment creditor of payee, 
— Held : in the oircumstancee no answer 
to the indoieoo’s claim. — C?Low v, 
Doull, [1920] 1 W, W. R. 1060.— 

CAN. 

•r. Notes given to secure advances 
— Made in prepayment of purchase- 
money — Delivery of goods.] — Held : 
the payees were entitled to recover the 
balance due on the first note given 
prior to the contract, but as n^gardn the 
notes given subsequently the goods 
delivered must be credited againnt the 
advances made, ft the plea of payment 
must prevail. — T yreb Co. v, Eurkka 
Lumber Co. (1922), 66 N. S. R. 441. — 
CAN. 

St. Note due to deceased — Not sale of 
goods to executor personally.] — McKen- 
zie V, McDonald (P. E. I.). [1927 2 
D. L. R. 67.— CAN. 
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2393a. Joint maker appointed holder’s executor.] — 

During the lifetime of testator the exor. 
named in his will & three other persons made 
a joint & several promissory note payable 
to liim. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof : — Held : the action 
was not maintainable, inasmuch as the 
effect of pltf.*s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action. — Jenkins v. Jenkins, [1928] 2 K. B. 
501 ; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. L. R. 483 ; 72 Sol. Jo. 319, D. 0. 

2306. Add. Annoiation : — ^Mentd. Pettes v. Robert- 
son (1921), 37 T. L. R. 681. 

2416a. Verbal agreement for acceptance 

of composition.] — Pltf. was the holder of a 
bill of exchange accepted by deft, for goods 
supplied. Before the bill became due deft, 
had made a verbal offer to his creditors to 

S ay a composition in discharge of his 
abilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, biit not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill : — Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his lights under the bill in writing, . nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — Rim alt v. Cartwright 
(1924), 93 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803 ; 68 Sol. Jo. 788 ; [1924] 
B. & C. R. 239, C. A. 

2446. Add. Annoiniion : — ^Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

2473. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 025. 


2484. Add. Annotation: — ^Dlstd. BEong Kong & 
Shanghai Bank v. Loo Lee Shi, [1928] A. 0. 
181. 

2485. Add. Annotation Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2485a. ^.] — ^A banknote issued by applt. bank, 

payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features : — Held : as 
the identity of the document as a note of the, 
bank was established, & it contained ail the 
elements necessaiy to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — Hong 
Kong & Shanghai Bank v. Lo Lee Shi, 
[1928] A. C. 181 ; 97 L. J. P. 0. 35 ; 138 L. T. 
529 ; 44 T. L. R. 233 ; 72 Sol. Jo. 68, P. O. 

Sub-sect. 4. — ^Whether apparent (Vol. VI., 

p. 383). 

After “ See 1882 Act, s. 64 (1) ” add the following 
case : — 

2513a. General rule.] — ^An alteration is “ apparent ’ ’ 
within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care. — Woollatt v. Stanley 
(1928), 138 L. T. 620. 

2518. Add. Annotations : — Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Oorpn., [1921] 3 
K. B. 110. 

2552. Add. Annotations : — Mentd. New York Life 
Insce. V. Public Trustee, [1924] 1 Ch. 15 ; Re- 
publica de Guatemalan. Nunez, [1927] 1 K. B. 
669. 

2553, Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2555. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2556. Add. Annotation : — ^Mentd. Soci^td des 
Hotels Le Touquet Paris- Plage v, Cummings, 
[1922] 1 K. B. 451. 

2559. Add. Annotation : — As to (2) Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

2666. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


PART XIV. SECT. 4. 

240 li. At what time — Before maturity 
— ~A'o necessity for evidence of discharge 
to be in writing.] — Lyons v. Smith, 
[1922] 3 W. W. R. 684 ; 70 D. L. 11. 
101.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

2458 ii. Decreased.] — Held : 

a materiul alteration. — Bellamy v. 
Porter (1913), 13 D. L. R. 278 ; 4 
O. W. N. 1171 ; 28 O. L. R. 572.— CAN. 

PART XIV. SECT. 9. 

2558 i. Release of one.] — ^In an 

action on a promispory note by tho 
original payee against two joint 
makers, it is no defence for one of tho 
makers, in the absence of any writing 
or delivery up of the note, to allege 
that ho has been verbally released by 
tho payee. — Goodm.\n v. Armstrono 
(1920), 47 N. L. R. 452.— S. AP. 

2559 111. .1— Buec- 

KERT V. Friesbk, [1927] 2 D. L. R. 
873 ; [1927] 1 W. W. R. 825 ; 36 
Man. L. R. 462.— CAN. 


PART XIV. SECT. 10, SUB-SECT. 2.— 

A. 

2600 viii. .]— If tho holder 

of a promissory note has, without the 
knowledge or consent of an indorsor 
of tlie note, agreed to give an extension 
of time for payment to the maker while 
tho note is still current, tho indorsor 
is thereupon discharged from liability. 
— Liebbnberg Estate v. Standard 
Bane of South Africa, Ltd., [1927] 
App. D. 502. — S. AP. 

PART XIV. SECT. 11. 

oi. First note destroyed .] — 

Held: the orlginaJ indebtedness was 
dischamd & the second note was not a 
renewal but a satisfaction. — Cristal 
V. SiMOviTOH (1922), 70 D. L. R. 801. — 
CAN. 

PART XIV. SECT. 12, SUB-SECT. 1. 

2689 i a. .] — The relation 

of principal & surety Is created by 
indorsement of a bill for accommoda- 
tion, & if a creditor discharges the 
principal debtor, the surety is also dls- 
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charged. — H arris v. Lrrner, [1924] 2 
D. L. R. 518; 30 R. L. N. S. 63.— CAN. 


PART XIV. SECT. 12, SUB-SECT. 8. 

8V. Deposit with cr^itor of securi’ 
ties as collateral to noies — Securities 
entrusted to principal debtor for coUec- 
tion. ) — Premium -notes, indorsed by 
Q. & F., wore deposited with pltf. 
as security ooUateral to two notes mode 
by G. & indorsed by F. Pltf, entrusted 
some of these notes to Q. for colleo- 
tlon, & G. failed to pay over all that 
ho collected : — Held: both Q. & F. were 
liable; — Routlby v, Gorman Sc Coran 
(1920), 47 O. L. R. 420; 18 O. W. N. 
173.— CAN. 


PART XVI. SECT. 8. 

sw* Instrument' taken in good faith.] 
— Pltf. bought stolen bearer bonds in 
good faith : — Held : pltf. had acquired 
a good title. — Gajrby v. Dominion 
Manufacturers, Ltd., [1925} 1 

D. L. R. 99; 56 0. L. R. 159.-- 
CAN. 



Vol. VI.— Bills of Exdumge. Cases 


2677. Add. Annotation :—ReU. Smith v. Wood 
(1928), 139 L. T. 260. 


2Q86. Add, Annotation : — Refd* McDonald v. Nash, 
[1924] A. 0. 626. 


Part XVIII. — Conflict of Laws. 

2775. Add, Annotaiiono : — Generally^ Mentd. Mac* ) it was indorsed by E. in his own name, on 

laine v, Eccott (1924), 132 L. T. 173 ; Buerger behalf, & with the authority, of M., to applts. 


V, JNew York I.iie Assce. (1927), 90 L. J . K. B. 
930 ; Jaeger v, Jaeger Co. (1927), 44 B. P. G. 
437 ; Sassoon r. International Banking Corpn., 
[1927J A. C. 711. 

2779. Add, Annotation : — Refd. Soc. Anon, des 
Grands Etablisscments de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789.' 

2781. Add, Annotations : — Distd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. Aksionaimoye Obschestvo A. M. Lu- 
ther V, Sagor, [1921] 8 K. B. 532; Bobinson 
V, Marsh, [1021 ) 2 K. B. 640. 

2783. Add, Annotations : — Apld. Soc. Anon, des 
Grands Etablissemenhs de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. Aksionaimoye Obschestvo A. M. Lu- 
ther v. Sagor, [1921] 3 K. B. 632. 

2784. Add, Annotations: — Apld. Soc. Anon, des 
Grands Eiabli'';sements de Touquet Paris* 
Plage 1 ?. Baumgart (1927), 9f^ L. J. K. B. 789. 
Mentd. Sutters v, Briggs, [1922] 1 A. C. 1. 

2789. Add, Annotations : — Refd. Koechlin v, Kes- 
tenbaum, [1927] 1 K. B. 889; Republica do 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

2790. Add, Annotation: — Refd. Koechlin v, Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of indorsement — Liability of 

acceptor in England.] — A bill of exchange 
was drawn in France by E. upon resps. in 
London to the order of M. It was sent to 
London, wfws accepted by resps. payable at a 
London bank, & returned to France, where 


Part XIX.- 

2841. Add. Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & Cliina 
(1928), 97 L. J. K. B. 609. 

2846. Add. Annotation : — Mentd. Sutters v, Briggs, 
. [1922] 1 A. C. 1. 

2847* Add, Annotations : — Generally, Refd. Sutters 
V, Biiggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Inmorters Co. v, Westminster 
Bank, [1927] 2 K. B. 207. Mentd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 02. 

2849. Add. Annotations : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v, Barclays 
Bank (1925), 81 Com. Oas. 67. Refd. IJoyds 
Bank v. Chartered Bank of India, Australia Sc 
China (1928), 97 L. J. K. B. 609. 

2850. Add, Annotation : — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
♦Bank, [1924] 1 K, B. 776. 


On presentation for payment, resps. refused 
to meet it on the gi'ound that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E, In an action on the 
bill against resps. as accepto’^ e\ddence was 
given that by French 1^ . ' indorsement 
might be validly made b^^ duly authorised 
agent signing his own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, Sc were entitled 
to recover the amount thereof from resps. 
as acceptors. — Koechtjn et Cie. v, KestEn- 
BAUM BROTinsRS, [1927] 1 K. B. 889 ; 96 
L. J. K. B. 675 ; 187 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add, Annotation : — As to (2) Consd. Repub- 
lica de Guatemala v, Nunez, [1927] 1 K. B. 
609. 

2794. Add, Annotations : — Apld. Koechlin v, Kes- 
tenbaum, [1927] 1 K. B. 889 ; Refd. Repub- 
lica de Guatemala v, Nunez, [1927] 1 K. B. 
669. 

2800. Add, Annotation : — Mentd. McDonald v, 
Nash, [1924] A. 0. 625. 

2812. Add, Annoiaiiofis : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v, 
Deen, [1924] 1 K. B. 111. 

2814. Add, Annotation : — Mentd. The Colorado, 
[1923] P. 102. 

2824. Add, Annotations: — Expld. Re Visscr, Hol- 
land V, Drukker, [1928] t’h. 877. Refd. Re- 
publica de Guatemala v, Nunoz, [1927] 1 
K. B. 669. 


-Cheques. 

2851. Add, Annotations: — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1928), 97 L. .1 . K. B. 6^9 ; Reckitt v. Barnett, ’ 
Pembroke & Slater, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Uverpool, Underwood 
V, Barclays Bank, [1921] 1 K. B. 775. Mentd. 
Goldman v, Cox (1924), 40 T. L. R. 423; 
Australian Bank of Commerce v, Perel, [1926] 
A. C. 737 ; Jones v. Waring & Gillow, [1926] 
A. C. 670. 

2852, Add, Annotations : — Apprvd. Sutters v, 
Briggs, [1922] 1 A. 0. 1. Refd. Brown v. 
Swan (1921), 37 T. L. R. 787. Mentd. 
Jeffrey v, Bamford, [1921] 2 K. B. 351 ; 
Maskell v. Hill, [1921 ] 3 K. B. 167 ; Robinson 
V, Marsh, [1921] 2 K. B. 640 ; Cohen v. Ball, 
[1922] 2 K. B. 37 ; Ford v, Blurton, Ford v. 
Sauber (1922), 38 T. L. R. 801 ; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87^ 
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Caw> 286e^81£0 . English and Emfibb Digbbt Sdppubmbnt. 


Part XX. — Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2862. Add, Annotation : — ^Mentd. Underwood v. 
Bank of Liverpool, Underwood Barctays 
Bank, [1924] 1 K. B. 776. 

2866. Add, Annotation : — Mentd. New York life 
Insce. V, Public Trustee, [1924] 2 Ch. 101. 

2873. Add, Annotations : — Consd. Auchteroni v, 
Jilidland Bank, [1928] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke &; Slater, [1928] 2 
K. B. 244. 

2887. Add, Annotation : — ^Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1028), 97 L. J. K. B. 609. 

2891. Add, Annotations: — As to (1) Refd. Be* 
publica de Guatemala v.'’ Nunez^ [1027] 1 


Part XXI.- 

2924. Add, Annoiatinna : — Apld. Soc. Anon, des 
Grands Etablissemonts de Touquet Paris* 
Plage V, Baumgart (1927), 96 I-.. J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v, Sagor, [192*1] 3 K. B. 532. 

2928. Add, Annotation : — Mentd. Camillo Tank 


K. B. 669. As to (2) Refd. R^ublica de 
Guatemala v, Ntmez, [1927] 1 K, B. 669. 

2898. Add, Annotation : — Mentd. Be Hichards, 
Jones V. Hebbeck, [1921] 1 Oh. 618. 

2902. Add, Annotation ; — ^Mentd. Lowther i;. Har- 
ris, [1927] 1 K. B. 393. 

2908. Add,^ Annotation : — Mentd. Allen i;. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

2911. Add, AnnotaUona : — Refd. Commonwealth 
Trust V, Akotey (1925), 94 L. J. P« C. 167. 
Mentd. Diamond Alkali Export Corpn. v» 
Bourgeois, [1921] 3 K, B. 443 ; McDonald v, 
* Nash, [1924] A. C. 625; Jones v. Waring & 
Gillow, [1926] A. 0. 670. 


I.O.U.’s. 

S.S. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 

2929. Add, Annotation : — ^Mentd. Camillo Tank 
S.S. Co. V, Alexandria Engineering Works 
(1021), 38 T. L. R. 134. 


Part XXII. Actions on and In Connection with Negotiable 

Instruments. 


2976. Add, Annotation: — Consd. Jenkins v, 

Jenkins, [1928] 2 K. B. 501. 

2976a. One joint maker appointed holder’s executor 
— Action by executor against one of other 
makers.] — Jenkijts v, Jenkins, No. 2393a, 
ante, 

2978. Add, Annotation : — ^Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640. 


• Add. Annotation : — ^Mentd. Robinson t*. 
Marsh, [19211 2 K. B. 640. 

3053. Add. Annotation : — ^Mentd. Jones v. Waring 
& GiUow, [1925] 2 K. B. 612. 

8056. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776. 


Part XXIII. — Securities for 

3120. Add. Annotations : — As to {2) Refd. Aman 
V, Southern Ry. (1925), 42 T. L. R. 31. 


Negotiable instruments. 

Oenerally^ Mentd. Ellis’ Trustee v, Dixon, 
Johnson, [1924] 2 Ch. 451. 


PART XX. SECT. 2, SUB-SECT. 7. 

bX. Lien Tuttf. | — Held : not a pro- 
mljwory not^. — C anadian Bank or 
CoMftfKiiTE V. Johnson, [1925] 4 

D. L. R. 511 ; [1926] 3 W. W. R. 328.— 
CAN. 

•y. — ^.] — Held ; not a promissory 
noto. — ^K btoalfb v . Adair (Man.), 
[1927] 1 U. L. R. 982 ; [1927] 1 

W. W. R. 8$1; 36 Man. L. B. 256.-i- 

CAN. 

PART XXIL t, 

2961 vi m. 


SON V. Richardson, [1922] 3 W. W. R. 
453.— 'CAN. 

PART XXII. SECT. 7. 

i». PJmdin0--Strmn0 (ndr-^Wh&ti 
I—Nkbdlbs v. Slotar]^ 

2 W. W. R. 649 ; 86 D. L. R. 273 ; 
15 Sask. h. R. 448.— CAN. 

•d. Disowerv — SxaniinaHsn for-^ 
AcHbn indoraee.h^KMPW4 
oiRM Ltd. V. Nano*. [1920^1 1 
WTW. B, 894; 61 J), h, R. 23X.— CAN. 
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PART XXII. SECT. 11, SUB-SECT. 4. 

d i. * df to prove coUaterat agree- 

ment — For “ working out ** of note ,] — 
Mallouor V, Dick, [1927] 2 D. L. R. 
870 : [19271 1- W. W. R. 644; 22 
Alta. L. R. 426.—CAN. 


d li. To show that note signed as 
trustee <m^.!H~£videDoe not adjxdaslble. 
— Canadtan Okbdit Men’s Trust As- 
SOON. V. Andebson (1917), 87 P.'L. R. 
806,— CAN. - i 



Vol. VI.— Bills of Bxohaiige. Oases 81S5-S&40. 


Part XXV.— -Stamp Duties 


3125, AM. AnnoUxlion .---Refd. Midland Bank v. 
L B, Oomrs., [1927] 2 K. B. 466. 

3126, AM. Annotation : — ^Midland Bank v. 1. B. 
€Jomrs., [1927] 2 K. B. 465. 

8127, AM. AnnotaUon : — ^Mdntd. Garrard v. I 
James, [1925] Ch. 616. 

3146a, ** Chequelet.’*] — A bank issued dociunents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s accoimt therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, 
the object being to avoid the stamp duty on 
cheques: — Held: the documents were bills 
of exchange within Stamp Act, 1891 (c. 89), 


s. 82. — ^Midland Bank, Ltd. v. Inland 
Revenue Comes., [1927] 2 K. B. 466 ; 96 
L. J. K. B. 1006 ; 137 L. T. 817 ; 43 T. L. R. 
764 ; 71 Sol. Jo. 622. 

317b, Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3172, AM. Annoiaiion : — Refd, Lemon v, Austin 
Friars Investment Trust (1926), 133 L. T. 
790. 

3173. AM. Annotation : — Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 

3175. AM. Annotation: — Mentd, J* ues v. Waring 
& Gillow, [1920] A. C. 670^ 

8209, AM. Annotaiione : — Refd? Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 8 
K. B. 110. 

3240. Add. Annotation : — Mentd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 


PART XXV. SECT. 2, SUB-SECT. 1. 

sk. Tiyne for stamping — Whether 
after acceptance tfe* ,indoraeanent .\ — 
Butlkb V. Evans (1873), 9 N. S. R. 
(3 G. & O.) 171. -CAN. 

PART XXV. SECT. 2, SUB-SECT. 2. 

sm. Time for stamping.] — Hender- 
son V. Gesneb (1866), 25 U. O. H. 184. 

—CAN. 


sn. .] — /feld : a promissory 

note before being negotiated conld be 
stamped by the maker on the day of 
the making thereof, though after it had 
been signed & Indorsed by the payee. — 
Bank of Ottawa v. McLaughlin 
(1883), 8 A. R. 543.— CAN. 

PART XXV. SECT^ 4* SUB-SECT. 8. 
3263 V. • ] — An unstamped cheque 


is admissible In evidence 9c may amount 
to an earnest or part payment. — S ykes 
V. Geok, [1920] 1 W. W. R. 741.— CAN. 

PART XXV. SECT. 6, SUB-SECT. 1. 

j — — - — ~ Travis 

V. Glasieb (1870), 2 Han. 215. — CAN. 

f li. .] — Bank op 

Nova Scotia r. Cushing (1882), 21 
N. B. R.498.— CAN. 
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Oases 6— 93ft. 


English and Empire Digest Supplement. 


BILLS OF SALE. 

Part I. — Objects and Application of Bills of Sale Acts. 

6. Add’, Annotation : — Refd* National Provincial 7. Add, Annotation : — ^Mentd. French v, <3l-ethingi 
& Union Bank of England v, liindsell (1921), [1922] 1 K. B. 236. 

91 L. J. K. B. 196. 


Part II. What Transactions are Bills of Sale and require 

Registration. 


11. Add. Annotaiion : — Refd. French v. Gething, 

[1922] 1 K. B. 236. 

12. Add, Annotation : — Montd. National Pro- 
vincial Union Bank of England v, Ldndsell 
(1921), 91 L. J. K. B. 196. 

15a. Sale — Re-letting to seller.] — BninsH, 

Railway Traffic & Electric Co. v, Kahn, 
[1921] W. N. 62. 

35, Add. Annotation : — Refd. Be Wait, [1927] 

1 Ch. 600. 

41. Add. Annotation: — Refd. National Pro- 
vincial Sn Union Bank of England v, LindseU 
(1921), 91 L. J. K. B. 190. 

42, Add, Annotation : — ^Mentd. French v. Gething, 
[1922] 1 K. B. 236. 

44. Add, Annotations : — Expld. & Apld. French 
v. Gething, [1922] 1 K. B. 236. Mentd. 
Canvey Island CJomrs. v. Preedy, [1922] 1 Oh. 
179. 

52. Add. Annotation : — ^Mentd. Stephenson v. 

Thompson, [1924] 2 K. B. 240. 

82. Add, Annotations : — As to (1) Consd. Wright- 
Bon V, McArthur & Hutchisons, [1921] 2 
K. B. 807. As to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add, Annotations : — ^Apld. Be Allestor, [1922] 

2 Ch. 211. Mentd. Wrightson v. McArthur 
& Hutchisons, [1921] 2 K. B. 807. 

93. Add. Annotation : — Refd. Wrightson v. 
McArthur &: Hutchisons, [1921] 2 K. B. 
807, 

93a. Room on borrower’s premises.] 

Deft. CO., in order to secure pltf. against loss 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain speciOed goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words : “ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same os desired.*’ The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), 8.' 93 (1) (c), os bei^ a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them : — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.* premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods. — Wrightson v. McArthur Ss 
Hutchisons, [1921] 2 K. B, 807 ; 90 L. J. 
K. B. 842 ; 126 L. T. 383 ; 37 T. L. R. 676 ; 
65 Sol. Jo. 553 ; [1921] B. & C. B. 136. 


PART 1. 

sa. Bills of Sale d* Chatty Mori^aae 
Act, 11. 8, M.. 1913 (c. 17>— ATot 
appli rattle to wortpagc of equity in 
nwriaaged goods.^ — The above Act does 
not apply to a chattel mtge. which 
expressly coven not the iifoods them- 
selves referred to therein but any 
interest or equity which mtgor. may 
have in thorn after the claim of a 
prior named mtgee. shall have been 
satipfled. — Banqur t>*HocnBLAaA v, 
Bbownstone, 11926) 3 D. L. 11. 176 ; 
119261 2 W. W. R. 348 ; 35 Man. L. R. 
62.— CAN. 

sb. Crop Payments Act, 1924 (c, 147), 
ss, 2, 3 — Effect of — Alienation by Tana- 
lord, vendor or mortgageje,\ — Be Crop 
Payments Act, lit Bii.ls or Sale & 
CiiArrsL Mortgage Act (1926), 36 
Man. L. R. 34 ; [1926] 2 W. W. K. 
844.— CAN. 

sd* Contract made ovJtside jtirisdiction 
— Provincial Act ' not a^icable.h-- 
National Cass Bboistbb Co. v. 


Lovett, Moore v. Na'pional Cash 
Register Co. (1906), 1 E. L. R. 321. — 
CAN. 

PART 11. SECT. 1. 

10 U. Add “ revad., [192013 W, W. B. 
421.” 

PART 11. SECT. 2. 

sm. Declarcdion reserving to maker 
powers of manageme/nt db disposition — 
No power in cestui que trust to seise 
or take posaession ,\ — Purcell v. 
Deputy Federal Taxation Comb. 
(1920), 28 C. L. R. 77.— AUS. 

PART II. 6E0T. 8, SUB-SECT. 2. 

28 i. Add ” recsd,, [19221 3 W. W. R. 
421 ” 

PART II. SECT. 4. 

t I. — Ooods paid for but not de* 
iivered,] — Held: ra^stration not re- 
quired under Bills ox Sale Act in order 
to protect purohamsr^B right to goods 
subsequently manufactured 8c paid for 
under the agreement, the property In 
which had passed to him bu4 which 
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were still on vendor’s proraises. — 
Allen-Stoltzb Lumber Co., Ltd. v. 
Summit Lake Lumber Co., Ltd., 
[19201 3 W. W. R. 896.— CAN. 

sp. ” Customer*s agreement ” — 

” trust receipts,**] — Re Dominion Ship- 
building 8c Repair Co„ Ltd. (1023), 
68 O. L, R. 486 ; 24 O. W. N. 30.— 
CAN. 

PART II. SECT. 6, SUB-SECT. 4. 

SO i. Following alleged sale to vendor.] 
— C. purchased an automobile, paying 
partly in cash 8c partly by post-dated 
cheque. Later requiring money to 
finance his business, ho borrowed 
81,400 from pltf.. giving in return a 
hire-purchase agreement as to the 
automobile. C. continued In pos- 
sossion of the car : — Held : the docu- 
ment waa an assurance & came within 
Bills of Sale Act. — Rithet (H. P.) 8c 
Co. V. SOARPF (1920), 29 B. C. R. 70. 
—CAN. 



95* Add. Annotation Be Kaufman 

0 P* The Trustee, 119231 


97 . Add. Annotation Consd. French v. Gethinc . 

22] 1 K. B. 236, ^ 

98. Add. Annotaiion Held. National Provincial 
& Umon Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

98a. Letter assigning ohattel in hands ol third 
party — Or proceeds ol sale — As security lor 
overdraft.] — ^The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, &; wWch 
he had instructed deft, to sell on his behalf 
when repaired, had an account at pltfs.* 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “ to hold the car to the order of ** the 
bank “ or the proceeds when sold,’* & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 
charge upon the car &i the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself ; the letter 


Vol. Vn.— Bills ot Sale. Cases 95— 144a. 


was consequently a bill of sale void for 
want of registration Sn for non-compliance 
with the statutory form. — Nationai. Pho- 
viNoiAi, & Union Bank op ENGiJk.Ni> v. 
Lindstsix, 11922] 1 K. B. 21 ; 91 1-. J. K. B. 
196 ; 126 L. T. 319 ; 60 Sol. Jo. (W. B.) 11 ; 
[1921] B. & 0. B. 209. 

■^nno^ion Re North Wales Produce & Supply 8oc., 

101. Add. Annotation : — ^Mentd. Re ^ Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104. Add. Annotation : — ^Expld. & Apld. Shears 
V. Jones, [1922] 2 Ch. 802. 


107. Add. Annotation : — Mentd. Be Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

108. Add. Annotation : — Consd. Be -^hns, Worrell 
V. Johns, [1928] Ch. 737. 

110a. ,] — ^An agreement w execute a bill of 

sale, to secure pa 3 ment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, Ltd. v. Jones, [1922] 2 Oh. 802 ; 92 
L. J. Ch. 28 ; 128 L. T. 218 ; 66 Sol. Jo. 
682 ; [1922] B. & 0. R. 211. 

112. Add. Annotation : — ^Refd. Re Wethered, Ex p. 
Trustee (1926), 134 L. T. 264. 


Part Hi. Instruments not within the Expression “ Bill 

of Sale.” 




127. Add. Annotation : — ^Mentd. Re Debtor (1928), 
72 Sol. Jo. 860. 

128. Add. Annotations : — Folld. French v. Qething, 
[1922] 1 K. B. 230. Refd. Canvey Island 
Comrs. V. Preedy, [1922] 1 Ch. 179. 

132. Add. Annotation : — Mentd. The James W. 
Elwell, [1921] P. 361. 

183. Add. Annotations: — Refd. The Harlow, [1922] 
P. 176 ; Merchants* Marine Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 

138. Add. Annotaiion : — Refd. Be Allester, [1922] 
2 Ob, 211. 

138a. Letter of trust on redelivery for realisation of 
pledged bills ol lading.] — A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co, to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account ^ undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised i—rHeld : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
SeTnble : if it had been so, it would on the 
evidence have been a document ** used in the 
ordinary course of business ” within the 


exception in that definition. — Be Allestbr 
(D.), Ijrn., [1022] 2 Oh. 211 ; 91 L. J. Ch. 
im ; 127 L. T. 434 ; 38 T. L. R. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & 0. R. 190. 

138b. Agreement for sale of growing crop.] — An 

agreement for the sale of a growing crop is a 
transfer of “ goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of bill of sale ” in that sect, as being a 
“ transfer of goods in the ordinary course of 
business of any trade or calling.” — Stephen- 
son V, Thompson, [1924] 2 1C. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 613 ; 68 Sol. Jo. 636 ; 22 
L. G. R. 369 ; [1921] B. & C. R. 170, C. A. 

144a. Society incorporated under In- 

dustrial & Provident Societies Act, 1893 
(o. 39).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured , 
creditor, the question arose whether the 
debenture, by which the property of the 
society present &, future was charged to 
secure the repayment of the principm sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged: — Held: (1) the 
society was not an incorporated co. \dthin 
the exception from 1882 Act, mentioned in 
sect, 17 of that Act ; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 


PART II. SECT. 6. 

•t. To give security — BegistraHon 
neceasetry,] — Re McInttbe, Tbustkb 
OanalDa Metal Co., liTD. (Ont.), 
[ 1926 ] 2 D. Jj. R. 889 ; 6 C. B. R. 029 . 
-—CAN. • 


PART III. SECT. 5. 

•w. Lien note — No collateral contract 
to transfer property in goods back to 
setter.h^Heta : not a oliattel mtge.-— 
O'BXUBN V, STEBBINS & MtJLLEK, 
[1927\8 D, L. R, 274 ; [1927] 2 


W. W. R. 176 ; 21 Sosk. L. R. 478.— 

CAN. 


142 


PART 
iv. 


III. 


SECT. 


6 . 


Gordon 


MaoKat &Oo.. hTD . V . Capital 
Co., Ltd.. [1927] 2 D. L. R.,1160 
S. C. R. 374 ; 8 O. B. R. 210.— CAN. 




Caaei 14!te>-'8i8a. English Am) Emfibb Bigbst 


the debenture waa a valid char^ upon auch 
of the assets of the society as did not consist 
of personal chattels within 1878 Acti s. 4. — 
Re North Walks Produce & Supply 
S onETY, [1922] 2 Ch. 840 ; 91 L. J. Oh. 416 ; 
127 L. T. 288 ; 88 T* L. R. 618 ; 66 Sol. Jo. 
439 ; [1922] B. C. R. 12. 

148. Add, Afmoiatione : — ^Refd. Re North Wales 
Produce & Suj^ply Soc.» [1922] 2 Ch. 840 ; 
National Provincial Bank of Ragland v, 
Caiamley (1923), 98 L. J. K. B. 241. 

149, Add, Annotdtiona : — Refd« Be North Wales 
Produce & Supply Soc., [1922] 2 Oh. 840 ; 


National Provincial Bank of Eni^and » 
Chamley (1923), 03 L. J. K, B. 24U 

151. Add. Annoiation : — Apld. Re North Wales 
]^duce 4^ Supply Soc., [1922] 2 Oh. 840. 

155. Add, Annotaiion: — Apld. Lemon v, Austin 
Friars Investment Trust (1925), 188 L. T. 
790, 

156. Add, Atmotcdions : — Consd# Lemon v, Austin 
Friars Investment Trust, [1926] Oh. 1. Refi}t 
Dey V, Rubber & Mercantile Oorpn.^ [1928] 
2 Oh. 528. 

158. Add, Annotation: — Held. Be North? Wales 
Produce & Supply Soc., [1922] 2 Ch. 840. 


Part IV. — Subject-Matter of Bills of Sale “ Personal 

Chattels.” 


160, Add, Annoiation : — ^Refd. Herbert’s Trustee 
V, Higgins, [1926] Oh. 794. 

168. Add. Annoiation : — Refd.‘ Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

176. Add. Annotaiion : — Mentd. Vaudeville Elec- 
tric Cinema v. Muriset, [1923] 2 Cb. 74. 

190. Add. Annotation : — Distd. Stephenson v, 
Thompson, [1924] 2 K. B. 240. 


181. Add. Annotation : — Mentd. Be MeUor, Alvaresg 
V. Dodgson, [1922] 1 Ch. 812. 

106a. Growing crops.] — Stefhsnsok v, Thompson, 
No. 188b, ante. 

200. Add, Annoiation : — Generally , Mentd. Re 
Chaplin dc Staffordshire Potteries Water- 
works Co.’s Contract, [1922] 2 Ch. 824. 


Part V. — Statutory Requirements. 


207. Add, Annotation : — Mentd. Gordon v. Gold- Credit Co. of Canada v. Fulton, [1928] A. 0. 

stein, [1924] 2 K. B. 779. 798. 

209, Add. Annoiation : — ^Mentd. Commercial 218a. Substantial accuracy — ^Payment of loan 


PART IV. SECT. 2. 

a i. Goods in possession of third 

poriu — Claiming possession on his own 
^half .] — HcW .* BiUe of ^le Act did 
not apply. — Pbetr r. Lauzon & Fen* 
SOM, [19231 3 D. L. R. 1152; 62 
O. L. R. 334.— CAN. 

PART IV. SECT. 4, SUB-SECT. 8. 


o i. 


*.] — When a mtgee. enters 


into possaseion, ho becomes entitled 
to ony crops growing on tbe land as 
against a mtgee. of tbe crops under a 
chattel mtge. executed after his mtge. 
8c before possession taken ; but. if 
the crops are out at the time of 
possession taken, tbe bolder of the 
chattel mtge. would have priority.— 
Harrison v. Oarbebry Elevator Oo. 
(Man.) (1908). 7 W. L. R. 635.— CAN. 


a i. Chattel mortgage includinu 

cut grain — Amount of cut grain not 
specified.] — HeldT: mtge, not valid 
even In part. — N orth Ahericam 
Lttmbeb Co. f>. Bank of Montreal, 
[19221 1 W. W. R. 1205 ; 65 D. h, R. 
348 ; 15 Sask. L. R. 375.— CAN. ^ 

a ii. Lease by mortgagee in 

possession to guarantor of fnortgagor*s 
debt to bank — ProfUs from crop to be 
applied in reduction of debUy^Reld i 
the above arrangement did not violate 
Chattel Mtge. Act. R. 8. C., 1920 
(o, SOOk a. 20. as an attempt to create 
a seonnty on a (powing crop, since it 
did net oome within any Instriunenl 
mentioned therein. — B urns 8c Brown 
V. ZULAUF 8c Dobsr (Bask.). [1926] 
1 Vr. IV. R, '943.*— CAN. 


197 E. 
glvep to a bank 



ty on grain 
1921, in respeot 


to advances made in the spring of 

1920 : — Held : invalid in re<»peot to 

1921 crop as there was oo proof that 
1921 crop was intended os the security. 
8l if there was such an agreement made 
in 1920 as to 1921 crop it was bad as 
covering property not then in exist- 
ence. — North American Lumukb Co. 
e. Bank of Montreal. [1922] 1 
W. W. R, 1265 ; 65 dTL. R. 348 ; 
15 Saak. L. R. 375.— CAN. 

197 xl. .1— HeW .* an agreement 

only intended to operate as security 
for payment, payable when tbe eroh 
was narvested, was void under R. 6. M., 
1913 (o. 17). 8. 83 . — Harcall V. Rotal 
Bank of Canada. [1923] 2 W. W. R. 
604 ; 83 Man. L. R. 230.— CAN. 

197 xli. .1 — Held : a seonrity on 

crops to be jmvm in. futuro waa 
invalid under R. S. S.. 1920 (o. 200). 
s, 20. — Richland Far^ Ltd. v. 
Vhrmbttb, [19231 3 W. W. R. 74.— 
CAN. 

197 giii. Dalton v. Eaton, 

fl924J 1 D. L, R. 498 ; 1 W. W. R. 
246 : 18 Saak. L. R. 92.— CAN. 

.3 — Proctor v, Ander- 
son 8c Nobthbbn Elevator Co., Ltd., 
Erman 8c Proctor & Mallert, [1921] 
3 W. W. R. 89.— CAN. 

Ill, Transaction not bond fide ,} — 

Pitt claimed the right to take certain 
wheat In A. *8 possession. A. wanted 
some of it for seed. It wss agreed that 
pltf. would purchase tbe Wheat from A. 
at a price which was equal to the 
amount of A. *8 indebtedn^ to pltf., 
8c pltl. would immediately re-seli It 
to A. at a ptioe per bosbei which made 
the total prtoe at about the same as on 


pltf.'s purchase. This was carried out, 
& to secure tbe purchase price pltf. 
took from A. a seed grain mtge. on the 
crop to be grown : — Held : as A. did 
not require the whole of the wheat for 
seed. Sc as the price fixed bad no re- 
lation to the value of the wheat but 
was fixed with reference to the debt 
owing by A. to pltf., the actual value 
being much less than the price agreed 
on, the transaction could not be con- 
sidered a bond fide sale to A.. 8c pitf.'s 
mtge. was invalid. — Lynch v. Turney 
(BAttK.), [1923] 3 D. L. R. 7 : [1928] 2 
W. W. R. 876 J reesg., [19231 1 D. L. R. 
1198.— CAN. 

sa. Binder twine chattel mortgage — 
To secure price of twine used in precious 
year, 'p-H eld : may be validly granted 
in the following year over the crops 
of that ytsar. 6c is entitled to priority.— 
Fennell v. Union Bank of Canada, 
[19231 3 W. W. R. 79.— CAN. 


PART V. SECT. SUBrSBCT. 8.— A. 

b I. — — Hot amount eeeured.)^ 
Hrnton V. International Harvester 
Co« [19261 2 D. L. R. 963: [19263 
2 W. W, R. 1X8 ; 22 Alta. L. R. 102,— 
CAN. 


PART V. SECT. 1. SUB-SECT. 2.— B. 

Ill, Misstatement as to currency. ) 

— ^The foot that a Mil of sale states that 
the consideration was paid in ** lawful, 
money of Canada,** whereas it waa in 
fact paid in United States oumnoy, 
does not invalidate the Mil of sale.— 
First National Bank of Mm- 

3 D. L. R 6iS; 119251 2 W. W. B. 
695 ; 19 &dk. Ij,Jl 54e.--<lAM. 
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bynheqiit*] — granted a bill of dale over 
certain furniture to a money-lender, as she 
was unable to p^y him the first instieJment 
when it became due, defts. agreed to advance 
to her £1,000 on another b^ of sale for the 
purpose of paying him off dc of having her 
luniiture sefeased from the first bill of sale. 
Pltf. accordingly received a cheque for £1 ,000 
from defts., & after receiviz^ it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to reirt^rain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act. 
8. 8, A she contended that the real considera- 
tion was the payment off of the money- 
lender Sl the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, fSc as a cheque was a good pajrment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed. — D’Usbz v. Traffics A 
Biscovbries, Ltd. (1924), 40 T. L. R. 441. 

220* Add, Annotation : — Consd. Stott v, Shaw So 
Lee, [1928] 2 K. B. 20. 

228a. Sl grantor’s creditors paid by 

grantee.! — (1) On June 24, 1925, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, So that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that “ in consideration of £1,600 
paid to ** the grantor “ by ” the grantee “ on 
June 24, 1925,** the grantor assigned the 
chattels to the grantee : — Held : the new bill 
of sale truly set forth the consideration for 
which it was given, as requir^ by 1882 Act, 
s. 8. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due “ on 
Dec. 24, 1925.** A contemporaneous mtge. 
of other property, given as part of the same 
transaction &; as a collateral security for the 
principal sum, provided as follows ; “ The 
mtgor.** (the grantor of the bill of sale) 
“ hereby covenants with the mtgee.** (the 
grantee) “ to pay to him on Dec. 24 next 
£1,600 with interest thereon, A it is hereby 
agreed So declared that (subject to the right 
of the mtgee, to require repayment of the 
principal on Deo* 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be. repaid by instalments of not 
less than £20 ” on specified dates ; these 
providons not being contained in the bOl 
of sale : — Held : the bill of sale by being 
made contemporaneously with, So as part of 
the same transaction as, the mtge. containing 


that clause for repayment of the principal 
by instalments, Was not made or given subject 
to a defeasance or condition ’* witliin 
1878 Act, s. 10 (8), So the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoia the 
re^tration of the bill of sale under that 
sub-sect. — S tott v, Shaw So Lee, L^d., 
[1928] 2 K. B. 20 ; 97 L. J. K. B. 556 ; 139 
L. T. 302 ; 44 T. L. E. 493 ; [1928] B. So 
0. R. 24, 0. A. 

230. Add, Anfioiaiion : — Mentd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

287. Add, Annotation Dlstd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

237a. — .] — Pltf., H., Jhn had a number 

of betting transactions wwkt dett., W., a book- 
maker, since 1918. Pltf. lost various bets 
So paid his losses by cheques. He won other 
bets for which he was paid by variotis cheques. 
BventuaUy, pltf. obtained judgment against 
deft, for £092 lOa.^ Execution was levied at 
the instance of thf judgment creditor where- 
upon deft. *8 wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, bad given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 wliich she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ** In consideration of a sum of 
£600 now paid . . . ** So the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale. So therefore 
was not “ now paid,** as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ** now paid ** was untrue. Accord- 
ing to the evidence, deft-’s wife had borrowed 
the £600 . from her mother to help her 
husband. So she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale waa executed : — 
Held : there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was “ now paid ** within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time; 
the bill was therefore valid So the appeal 
must be dismissed. — Henshall v, Widdisox 
(1923), 130 L. T. 007. D. C. 

240. Add, Annotaiion : — Mentd. Herbert’s Trustee 
V, Higgins, [1926] Ch. 794. 

278. Add, Annotation : — Refd. Commercial Credit 
Co. of (^mada v. Pulton,. [1923] A. C. .798. 

279. Add, Annotations : — Refd. Westen v. Fair 
bridge, [1923] 1 K. B. 667 ; Gordon v, 
Goldstein, [1924] 2 K, B. 779, 

232., Add, Annotaiion : — Consd. Wilkins New 


part V. 8B0T. 1, SUB-SECT. 2.- 

0. (a). 


t i« AW 

(1886). 8 Man. L. E. 686.— CAN. 

' m VlL^— UAUDRICAU, 

Eaep, EOT At Bank or Canada. J 18221 
8 W. W, R. 78 ; 66 D. L. R. 831.-^ 

f I, . cP noteB vnder diacotem 

— Hotea aubaegumUly taken np 


MowAt V, CXmmtT 


fframtee,] — Held: the chattel mtge. 
was valid. — P ish v, Higgins (1884), 2 
hfsn. li* B* 66.— —CAN. 

PART V. SECT. 2. SUB-SECT. 1. 

flb, SHuation of ehaiUle not prnpfrly 
d^fdpnattd^ T>fefripli4m by pre* 

mises generally knawn.}r^Betd : puffl- 
eieat^'U not likely to mislead A ohatt^s 


capable of bring IdratUird. — Re Com- 
PomitR & Ci^SHiON hlANUPArrviuNa 
Co., Et p. HRKDftKSON U. B.) & CO. 
(Ont.), [1826] 1 D. L. R. 30.-^AN, 

ed. One mortgage form attached to 
pari of anotftcr mortgage form.] — Held : 
void for nncertainty. — -Hbnton v , 
iNTXBNATtONAL HARVESTER CO., [1826] 
2 D. L. R. 862 ; [19261 2 W. W. R. 
118 ; 82 Alta. L. R. 102.— CAN. 



Cases 28S— 


English and Empike Digest Sotplescent. 


Saville Securities & Hawkings (1922), 39 
T. L. E. 85. 

283a. Rights under precedfnjg oral 

agreement.] — VViiere, after oral negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest. & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
Wilkins v. New Saville Securities, Ltd. 
& Hawkings (G. F.) &; Bon (1922), 80 
T. L. R. 85. 

Annofaiion : — FoUd. Bradford Advanoe Co. v. Ayers, [1924] 
W. N. 162. 

283b. -.] — When a bill of sale is void 

under 1 882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan hajs been negotiated purporting 
to be imder a bill of sole which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate. — 
Bradford Advance Co., I/td. v. Ayers, 
[1924] W. N. 162. 

288. Add. Anyiotalion : — Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

288a. Joint parties — Joint assignment — Of pro- 
perty owned by one party.] — By a bill of sale 
a husband & vafe, who were therein together 
called “the grantor**, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone ; — TJeld : inasmuch as “ the 
gi'antor *’ was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 6. — 
Gordon v. Goldstein, [1924] 2 K. B. 779 ; 
94 L. J. K. B, 21; 132 L. T. 155; [1924] 
B. & C. E. 246. 

Annotation: — ^Expld. Gamago v. Payno (1025), 42 T. L. B. 
138. 

289. Add, Annotafiona : — Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 637 ; Distd. Gordon 
V. Goldstein, [1924] 2 K. B. 779. 

291. Add. Annotation : — ^Mentd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

292. Add. Annotation : — Mentd. Commercial 


Credit Co. of Canada v. Fulton, [1923] A. 0. 
798. 

297. Add. Annotation. : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. 0. 798. 

299. Add, Annotation : — Retd. Rc North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. . 

301. Add. Annotation ;-^Expld. & Apld. Re JSorth 
Woles Produce & Supply l^c., [1922] 2 Ch. 
340. 

802. Add. Annotation : — Expld. Re North Wales 
Produce & Supply, Soc., [1922] 2 Ch. 340. 

302a. Other property of Industrial 

society — Charged by debenture.] — Re North 
WAIJ58 Produce & Supply Society, No. 
144a, ante. 

329. Add. Annotations : — ^Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249 ; Re 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Esconmte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
field Fine Worsteds v. Todd (1925), 42 
T L. R. 62. 

352. Add. Annotation : — Mentd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

372. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

409. Add. Annotation : — Mentd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

417. Add. Annofaiion : — Consd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

418. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

420. Add. Annotation : — Apld. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

420a. ** Cows, nineteen short-horns & one 

Jersey oow.’'l — Held: farm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, s. 4. — 
Herbert’s Trustee v. Higgins, [1926] Ch. 
794 ; 95 L. J. Ch. 303 ; 135 L. T. 321 ; 42 
T. L. R. 625; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 26. 

423. Add. Annotation Apld. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

427. Add. Annotation : — Mentd. Ijowther v. Harris, 
[1927] 1 K. B. 393. 


PART V. SECT. 2, SUB>SECT. 8. 

Bg Svfflciency of — Small present 
paymeni^iJt eAeneion of time for pay^ 
ment.y—Held : siiffidont. — I mI'ERIAI, 
Lttmbrb Yards, Ltd. v. F’kbouso.v, 
CocKSHUTT Plow Co., Claimant, {lU22j 
2 W. W. B. 133 ; 65 D. L. B. 758.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

293 V. Inference to deecrip- 

tion in another inslramemi.] — Held : 
goods Sc chattels must be so set out on 
the face of the iustrnment as to be 
easily idenUhable, & a reference to 
another instnimcnt cannot suffice ; & 
as to subsequently acquired goods the 
mtge. was null & void . — Re Hinn, 
[1923] 3 D. L. R. 980 : 33 Man. L. B. 
153: [1923J 1 W. W. R. 1190; 3 
O. B. R. S28.— CAN. 

q I, .] — ^Wheu a mtge. of a oar 

was made by H., he was owner of only 
. one undivklod half "share in the car ; — 
Held: notwithstanding the consent of his 

g artnor to the mtge., it was valid only 
» the extent of H,*s half share : the 
fact that shortly after giving the 
security H. became the sole owner did 


not operate retroB];>ectlvoly under 
Chattoip Transfer Act, s. 21. — Bowden 
V. R,, 11921] N. Z. L. B; 249.— N.Z. 

PART V. SECT. 2, SUB-SECT. 6.— G. 

p i. Righia of grantor.] — The 

covenant implied In instruments by 
wav of security over stock which, while 
fonblddlug the removal of stock without 
the groutee’s consent, permits a sale by 
the grantor in the ordinary course of 
business, provided that the number of 
stock is not thereby reduced below the 
number stated in the security, does not 
require as a condition of a valid sale 
that the proceeds be pedd to the 
grantee. — National Bank of New 
Zealand v. Dalgety Sc Go., [1925] 
N. Z. L. R. 260.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8.— B. 

416 xl. .] — Banqcb 

d'Hocbklaga V. Hayden Sc Gillespie 
Elevator Oo., [1922] 1 W. W. R. 
1054 ; 6.3 D. L. B. 614 ; 17 Alta. L. B. 
277.— CAN. 

m (p^ 73) L •* Bight pure bred 

red poll eow$."} — A bill of sale of oaUle 


described thorn as ** eight pure bred 
red poll cows named as follows, giving 
the names, in the possession of W. R. 
& pasturing ou a named timber 
reserve ** : — Held: (1) the descHplion 
was BUffioiont, in the absence of evidence 
that claimaut had red poll cows other 
than those covered by the bill of sale 
so as to make those covered thereby 
difficult of identification : (2) tbo onus 
was on the party attacking the bill of 
sale to show that the cows described 
were Incapable of identification even 
on making proper inquiries. — Robil- 
LARD V. McCullough, [1926] 3 D. L. R. 
178; [19261 2 W. W. R. 350 ; 20 
Sask. L. R. 559, — CAN. 

n (p. 73) i. *• Issue of** named 

** animal.**] — It Is not a sufficient de- 
scription to desoribe an animal as the 
issue of another animal when the 
animal has at the date of the mtge. 
ceased to follow its dam for nurture. — 
Beser V. Bbwley, [1922] 1 W. W. R. 
1134 ; 65 D. L. B. 68 ; 17 Alto. L. B. 
548.— CAN. 

k (p. 74) I. — — -J— Kino 

V. Doignion.Bank. [1920] 8 W. W. R. 
205.— CAN* 



VoL Vn, — ^Bills ol Sale. Cases 434- 57S* 


484. Add, Annotation : — ^Mentd. Gk>rdon v, Gold- 
stein, [19241 2 K. B. 779. 

435. Add, Annotation : — ^Refd. Stott v. Shaw &; 
Lee, [1928] 2 K. B. 26. 

439. Add, Annotation : — Consd. Stott v, Shaw & ' 
Lee, [1928] 2 K. B. 20. 

439a. .] — Stott v. Shaw & 

Lee, Ltd., No.. 228a, ante, 

444. Add, Annotation : — Reid. Wilkins v. New 
Savillo Securities & Hawkings (1922), 39 
T. L. R. 85. 

450. Add, Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 20. 

452. Add, Annotation : — Mentd. Herbert’s Trustee 
V, Higgins, [1926] Oh. 794. 


453. Add, Annotation i — Consd. Stott v, Shaw & 
Lee, [1928] 2 K. B. 26. 

495. Add, Annotation : — Reid. Commercial Credit 
Co. of Canada v, Fulton, [1923] A. C. 798. 

498. Add, Annotation : — Consd. Commercial Credit 
Co. ol Canada u. Fulton, [1923] A. O. 798. 

552 . Add, Annotaiion : — Expid. Gordon v, Gold- 
stein, [1924] 2 K. B. 770. 

563. Add, Annotation : — Mentd. Herbert’s Trustee 
V, Higgins, [1926] Ch. 794. 

574. Add, Annotaiion : — Mentd. Commercial 
Credit Co. of Canada v, Fulton, £1923] A. C. 
798. 

575. Add, Annotaiion : — Mentd. Harrods v, 
Stanton, [1923] 1 K. B. 516. 


PART V. SECT. 8. 

pi, Reference in schedule to 

earlier mortgaoc .] — Otago Farmers 
Co-operative Assocn. op New Zea- 
land. Ltd. V. MoQowan, U925] 
N. Z. L. R. 482.-— N.Z. 


PART V. SECT. 4, SUB-SECT. 1. 

466 i. Non-cnmjjliance with statutory 
requirements — How far mortgage valid.\ 
— BlllH of Sale Act. N. B. ia03 (c. 142), 
B. 6, affords no protection for a 
not executed & atteHted In accordance 
with 3 , 3 subMequent to dnothcr mtge. 
alBo not in aeoordanoe with s. 3. Snoh 
prior mttfe. is good between the 

E artfes those who are not protected 

y 8. 6. — Meade t*. Desohenk, [1923] 
2 D. L. R. 332.-~CAN. 


m (p. 86) i. Omission 

of statement as to knowledge,] — Craig 
(W. Q.) & Co., Ltd. V, Gillespie 
(1920), 47 O. L. R. 529 ; 54 D. L. R. 
614.— CAN. 

q (p. 87) i. Bank taking mort- 

gage — Local manager — Without written 
authority,] — Held : sufficient.' — Re 
Gaudreau, Ex p. Royal Bank of 
Canada, [19221 3 W. W. R. 79; 66 
D, L. R. 831.— CAN. 

606 va. .1— While it 

l8 very desirable, the absence of date 
is not fatal, as the Ordinance does not 
nrosoilbe any form of affidavit. — 
Banque d'Hochklaga V Hayden & 
Gillespie Elevator Co., [19221 1 
W. W. R. 1054 ; 63 D. L. R. 614 ; 17 
Alta. L. R. 277.— CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

0 i. .1 — Chattel mtgos. unregis- 
tered under Huoh an agreement: — Held: 
void OH against a mtgoe. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
— MoDougall & Seoord, Ltd,®. Mer- 
chants Bank of Canada, [1920] 1 
W. W. R. 364 ; 61 1), h, R. 309.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

e i. Declaration as to hona fides 

Sianm six days before execution, \—-Held : 
mtge. null & void as against the trustee 
In bkpoy. of the mtgor. — Re Gibbons, 
[1924J 3 D. L. R. 019 ; 6 0\ B, R. 16.— 
CAN. 

PART V. SECT. 6, SUB-SECT, 8. 

492 li. ,) — Held ; a docu- 

ment not a ** true copy ** was null & 
void against purchasers. — Commercial 
Credit Co. of Canada, Ltd. v, Fulton 
Brothers, [19231 A. O. 798 ; 93 

L. J. P. C. 12 : 130 L. T. 72 ; 39 
T. L. R. 684 ; [1923] B. & O. R. 102. 
— CAN. 


PART V. SECT. 5, SUB-SECT. 4.— A. 

o (p. 86) i. BiU for future ad- 

mneta,] — Robinson v, Peters (1919), 
47 N. B. R. 1.— can. 

o (p, 86) ii. — Effect of omission — 
Part of goods delivered, 1 — Held : bill valid 
where theie was an immediate de- 
livery followed by an actual & con- 
tinued ohaugo Qf possession, & where 
goods had been sold & tho proceeds were 
lying In the sheriff's hands. — K ippan 
e. MoCaw, [19241 1 D. L. R. 601: 1 
W. W. R. 65 ; 34 Man. L. R. 64.— 
CAN. 


M&o^oh 
36; 7 0. B. 


86) !. .1— JRe 

(Ont.), [1926] 3 D. L. R. 
R. 680.— CAN. 


PART V. SECT. 5, SUB-SECT. 4.— B. 

8h. Presumption of accurate — Absence 
of evuience to rebut,] — Re Gaudreau, 
Ex p. Royal Bank op Canada, [1922] 
3 VV. W. R. 79 ; 66 D. L. R. 831.— CAN. 

g (p. 88) i. Necessity for affidavit 

— Bill executed under corporate seal of 
company.] — IjIverqood v, T4.YLOB, 
[19201 3 W. W, R. 62.— CAN. 

g (p. 88) ii. S, P. Livergood v. 
Home, [1920] 3 W. W. R. 67.— CAN. 

k (p. 88) I. .1 — 

Tho absence of the date of execution 
of a chattel mtge. from the affidavit of 
the witness renders the mtge. invalid. — 
North American Lumber Co., Ltd. 

V, Bank op Montreai., [1922] 1 

W. W. R. 1265 ; 66 D. L. R. 348 ; 
15 Saak. L. R. 375.— CAN. 

k (p. 88) ii. .] — He 

Lawson, Ex p. Shankey, [1925] 1 
D, L. R. 1100.— can. 

n (p. 88) i. .1 — The 

affidavit must strictly comply with the 
form in the statute, or the mtge. is 
void against creditors of mtgor. — Re 
Raper, Ex p, Jamieson, [1924] 4 
D. L. R. 789 ; 6 O. 3. R. 184.— CAN. 

p (p. 89) i. Omission 

of material /ocf, J-*P roctob v, Ander- 
son 3c Northern Elevator Co„ Ltd., 
Ek^lan 3c Prootor Sc Mallert, [1921] 
3 W. W. R. 39.— CAN. 

d (p. 90) i. Misstatement — 

Whether bUl vitiated ,] — Blair, Ex p. 
Maple Leaf Mllg. Co. (Ont.), [1927] 
3 D. L. R. 477 ; 8 O. B. R. 329,— CAN. 

r (p, 91) 1. —— .] — 

Keough V. Fbioe (1877), 27 C. P. 300. 

-—CAN. 

p (p. 91) ii. Not filled 

in,] — Held : the affidavit of bona 
fides was insuffloient. — McIntyre v. 
Union Bank (1885), 2 Man. L. R. 305. 

—CAN. 


PART V. SECT. 4^ SUB-SECT, 6.— D. 

596 iii. Not stated in mortgage — 

Slated in affidavit.] — Tho htatoment of 
the address of tho agent of mtgee. in 
tho affidavit of hona fides is sufficient 
to satisfy the statutory requirements, 
although mtgoe. 's address is not stated 
in the mtge. itself. — Imperial Ll^iber 
Yards, Ltd. v. Ferguson, Cookbhutt 
Plow Oo., CIuAUIAnt, [1022)2 W. W. R. 
133 ; 65 D. L. H. 758.— CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

1 (p. lOl) 1. .] — If the 

mtgee., during the currency of a 
mtge. 3c before renewal becomes 
necessary, takes actual possession of 
the goods & makes 00 aaXe or change 
of title, the Uitge. remains valid 3c 
effective without renewal, — MctCabe v, 
CosTK, 11922] 3 W. W. R. 465 ; 70 
D. L. R. 25 .— can. 

1 (p. 101) ii. S,P. — Be Blackburn, 
Kx p. Moffatt. [1925] 2 D. L. R. 1206 ; 
5 C. B. R. 698.— can. 

n(p. 102)i, .] — He Nathan 

CJrystal, Ex p. Hawthorne, [1925] 4 
D. L. R. 1078.— CAN. 

o (p. 102) i, — — - ,1— He Herr, 

Ex p, Martin (Ont.), [1920] 4 D. L. R. 
705 ; 7 C. B. R. 605.— CAN, 

t (p. 102) i. Statement filed after 

proper time.] — Held : the chattel mtge. 
was void. — Re Nathan (Crystal, Ex p. 
Hawthorne, 11925] 4 D. L. R. 1078.— 

CAN. 

616 ill. ,] — McCabe 

V. C08TE, [1922] 3 W. W. R. 465 ; 70 
3. L. R. 25 —CAN. 

616 iv. — .] — McDon- 

ald V. Carry, [1923] 3 D. L. R. 1018 ; 
2 W. W. R. 972.— CAN. 

616 V. .1 — When an 

order permitting tho filing of a icuewal 
statement Is obtained on an ex parte 
application while the question of tho 
rights of the chattel mtgt'C. are coram 
fudicr In other proceedings, the mtgee. *8 

E osition should not bo taken' to have 
een bettered in any way thereby, — - 
He Bill’s Estato, [1924] 4 D. L. R. 
876 ; 3 W. W. R. 475.— CAN. 

616 vi, From what date 

time for aubsegyeni renewals fixed,}— 
McCabe v, Coste, [1922] 3 W. W, R. 
465 ; 70 D. L. R. 26.— CAN. 

618 viii. .1— Whore deft. 

purc^haHed goods from mtgor.. paying 
fud value 8 c knew of the mtge., but con- 
sidered ho was entitled as a matter of 
law to rely upon mtgee\8 failure to 
tile renowaJ : — Held : deft, was uot a 

S urchaser In good faith. — Canadian 
iANK OP Commerce v, Munrob, 11925] 
1 D. L. R. 368 ; [1925] 1 W. W. R. 1.— 
CAN, 
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Part VI. — ^Avoidance. 


648* Add. Annotation : — €oiisd. Sheaici v. Jones* 
[1922] 2 Oh. 802. 

663. Add. Annotation: — ^Mentd. Steplienson v. 
Thompson, [1924] 2 K. B. 240. 

672. Add. Annoiatione : — ^Expld* Sc Apld. French 
V. Gething, [1922] 1 K. B. 286* Mentd. 
Canvey Island Comrs. v. Preedy, [1922] 1 
Ch. 179. 

678* Add. Annotation : — Gonsd. French v. Gething, 
[1922] 1 K. B. 236. 

678a* .] — By a post-nuptial deed in 

May* 1914, a husband gave his wife certain 
household furniture in the hoiise in which the 
husband & wife lived together. The furni- 
ture remained in the house, which continued 
to be occupied by the husband Sc wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the fumitiire. 

In an interpleader issue between the wife & 
the execution creditor^ : — Held : the furni- 
ture was not in the possession or appcirent 
possession of the husoand within 1878 Act, 
s. 8, nor in his order disposition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 76), s. 10. — French v. Gethino, 
[1922] 1 K. B. 236 ; 91 h. J. K. B. 276 ; 126 
L T. 394 ; 38 T. L. R. 77 ; 06 Sol. Jo. 140 ; 
[1922] B. & C. R. 30, C. A. 

678. Add. Annotation : — Consd. French v. Gething, 
(1921), 91 L* J. K. B. 276. 

689* Add. Annotation : — ConSd* National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431. 

695. Add. Annotations: — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 ; Re Wait, [1926] Ch. 962. 

Refd. Performing Right ^c. v. London 
Theatre of Varieties, [1924] A. 0. 1. 

704. Add. Annotation : — Refd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431. 

706. Add. Annotations: — Consd. Kursell v. Timber 
Opera*tors Sc Contractors (1926), 95 L. J. K. B. 

569. Refd. Performing Bight Soc. v. London 
Theatre of Varieties, [1924] A. 0. l\ Be 71B 


Wait, [1927] 1 Ch. 606. Mantd. I2a Sinith, 
f^nklin v. Smith, [1928] Ch. 10. 

708a. .] — The grantor of a hill of 

sale described the goo& in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft.. Sc at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goo^ ; 
— Held : she was estopped from den 3 dng 
that the goods were those of her husband, « 
thus showing that the bill of sale was void 
as against deft, under 1882 Act, s. 5.— 
Westkn V. Fmrbridor, [1923] 1 K. B. 667 ; 
92 L. J. K. B. 577 ; 129 L. T. 221 ; 67 Sol. Jo. 
403 ; [1923] B. Sc C. R. 86. 

709. Add. Anywiation : — ^Mentd. Wallers. Thomas, 
[1921], 1 K. B. 541. 

710a. Voluntary deed of gift by husband 

— ^Declared void after date of biU.1— j-A man 

who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift w^ declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, 8. 5, on the grotind that the grantor 
was not the “ true owner ” of the furniture 
at the time of the execution of the bill of 
sale : — Held : untfi the deed of gift was set 
aside the donee thereunder was the ** true , 
owner ” of the furniture, Sc as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — H ari\od8, Ltd. v. Stanton, 
[1923] 1 K. B. 616 02 L. J. K. B. 403 ; 128 

L. T. 685 ; [1923] B. Sc C. R. 70, D. 0. 

Add. Annotation : — ^Refd. Wilkins v. New 


PART VI. SECT. 2. 

r (p. 1 07 ) 1. , } — Liveboood 

V. Home,C1920J 3 W.W. K, 07.-~CAN. 


r (p, 107) II. — - .1— The 

creditors entitled to the protection n/ 
Chattel Mt«6. Act, R. S. S., 1«20 
(c. 200), are al) creditors of the seller, 
ec not merely those whose claims ha%'e 
teen proseented to jndfrment. — FiSsT 
National Bank op Minkisapolis v. 
Mann Sc Conway, 11926) 3 D. L. E. 
548 ; [19261 2 W. W. R, 625; 19 
Sank. L. E. 546.— CAN. 


r (p. 107) 

'•Credfior'* In 
E. S. A., 


iii. 
liills 




of Sale Act, 

, ' to. 161), 8. 12, includei 
a s^plc contract creditor. — liAFixRRE 
V. Twin City Qravbl A CoNriwBTB 
^ TotwiLLBOER (Alta.), 
[1926] 3 W. W. R. 776.— -CAN. 


a (p. ^107) 1. — Obtaining 

tud0nent tuJbseqiiently to sale.yr-Held : 
"creditors.** — M ickeison v, Nash* 
SiMiNQTON Co., 11923J 3 W. W. R. 843. 
— CAN. 


t (p. 109) I. — Before judg- 

ment recovered by credttor.j-^Hetd : 
mtgee. waa entitled to maintain her 


right as such. — H enry r. SEXSMira 
0921), 64 D.L. R. 378; 60 O. L. R. 
278.— CAN. 

t (p. 109) U. Stibaeouent eetcwre 

d? disposal of qoQds by gfamee.) — Held ; 
a defective blQ of sale oonld not be per- 
fected by a seizure Sc disposai of the 
goods thereunder as amlnst creditors 
who had already seized the goods under 
execution.— /te SoRAaa, [3925] 1 

D. L. R. 240 ; (1924J 8 W. W. R. 006.— 
CAN. 

t (p. 109) iii. Oremtor remaining 

In possession — Whether biU anoided.}-^ 
ShEbipf V. MoKeen (1883), 23 N. B. R. 
184.— CAN. 

4 (p. 109) I. ^.3 — Sloan e. 

Ottawa Cab MANWAortmiNO Co. 
(1921), 64 D. L. R. 383; 60 0. L. R 
235.— CAN. 

eiwure under 
Mds- 
R. 922; 4 

W. N. 613. 


•k. Against .windipettr^Aoent grantr: 
ing biU Hdfhotd cndaoriip,)— AXLEN e. 


o (p. 109) U 8 

tUn subseguently obtained. 
TABD, £1928] 2 , D. h. 

0. B. R. 140 ; affd., 24 O. 
—CAN. 


NORPOLE CSO-OPERATIVE “DAIRY Oo., 

Ltd., [1923] N. Z. L. H. 716.— N.Z. 

PART VI. SECT. 8. SUB^^CT. 1.— A. 

h (p. UO) i. Chattels sttbsegueMly 
taken by bargainee .} — A bill of sale 
void under the statute cannot be made 
valid by any subsequent posresaiun 
taken by the bargalnee.r-KippAN v. 
McCaw, [1924] 1 D. L. R. 601 ; 1 
W, W. R. 66 ; 84 61an. h. R. 64.— 
CAN. 

b (p. 114) I. r -r— Y ouno V 

Maobe, [1924] 8 D.. U R. 420 : 8 
W. W. R, 816 ; 20 Alta. L. R. 43lv— 
CAN. 


PART VI. SECT. 8. SUB-SEOT. l.-B. 

1 (p, 116) U „ .] — The 

* change of poasession ** required by 
Bills of Sale Onlmance, C. 0., 1898 
d 43], 8. ^ must be open. — Dominion 
Lumber Co. v. alrbbta Fish Co., 
1921J 8 W. W. R. 619.— CAN. 


PART VI* SECT. 8, SUB-SECT. S.— A. 

ggS .]— LdotUD OAsaoNto 

Oo. e. Rouktbee, [i924i I B. L* "" 
1092 ; 64 O. L. R. 76.-^AK, . 



Saville SeeoritiMi 

T. L. B. 



Walt & Supply Soc., 119221 2 Oh. 

Otbw* 

722. Aid. Atmototions : — Comd. Be A Baxkk< 
mptCT 118241 a Ch. 18 ; Huddemfidd 

Ftoa ^oratedB v, Todd (1926), 42 T. li. B. 52. 


VAt ITOL— ttBi ol Sate. fSasw 

Rjrfd. SdwMds i>..Motor TJiaon Insce., [1922] 2 
. K. B. 240 ; Busnaa Oommerckl & Industrial 
Bank «. Gcouptotr d’Bscompte de Mulhouse, 
Banque Intematioxkale de Commerce de 
Petiograd ». Goukatnow (1924), 40 T. 1* B. 
837. 

183a. OwBer->4tatatory decUrattoii that goods 
hdonged to grantor.] — Westbn v. Paib- 
lAo* 708a, ante* 


Part YU. — Rights and 

797 • Add* Anfudaiion : — Mentd. Re Mellor, Alvarez \ 
V* Bodgson, [1922] 1 Ch, 312. 

809. Add* Annotation : — Reid. Re Wait, [19271 
1 Ch. 600. 

880a. .]*-In June, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 per cent, per 
annum.^ An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £460 then owing thereon & to lend 
to the grantor a further sum of £650 upon 
having the payment of these sums, making 
together £1,00() with interest thereon, secured 


Liabilities of Parties 

by a transfer of the £450 owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov., 1921, a de^d was 
made between the partied to the bill of sale & 
claimant, by which, in pursuance of the a^ee- 
ment &, in consideration of £450 then paid to 
the 'grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of s^e &> all 
securities therefor, &> the ^antee also at the 
request of the grantor assigned to claimant 
the goods comprised in the biU of sale free 
from all equity of redemption under the biU 
of sale, but subject to a proviso for redemp- 


PART VI. SECT. 6, SUB-SECT. 2. 

740 i. Sfonnd biU to cure invalidUv — 
Second bill valid.) — Where orooda have 
been sold bond fide Sl a bill of sale 
(riven which is invalid beoanse It was 
not duly registered, the seller gives 
the buyer a new bill of sale, even after 
the period tor registration dating from 
the execution of the first, which is 
registered before the seller's creditors 
are in a position to proceed against the 

f oods. It will entitle the buyer to hold 
hem as aifelnst the creditors. — First 
Kattonal Bank of Minneapolis v* 
Mann & Conway, 11926] 3 D. L, R. 
648 ; 119261 2 W. W. R. 625; 19 
Saak. L. R. 546 : revea*, [1926] 1 
W. W. R. 899.-^AN. 

PART VII. SECT. 1, SUB-SECT. 2. 

0 1. .] — Tuixt V. Andrews 

(1921), 69 D. L. R. 687,— CAN. 

PART VII, SECT. 1, SUB-SECT. 8. 

766 X. .] — Dorman v. 

Crappbr <1914), 27 W. L. R. 699 ; 6 
W. W. R. 551 ; 17 D. L. R. 121 ; 7 
Sask. L. R. 229.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2.— B, 

d j, Proceedinffs to cancel prin- 

cipal security,] — Where It was the 
intention that a broach of agreement 
to purchase land should give a right of 
distress under a collateral chattel mtge. : 
— Held : the right to seise under the 
mtgo. was not curtafied by reason of 

S rooeedlngs tD cancel the agreement.— 
OOK e. Obr, [19241 1 D. L. R. 920; 
1 W, W. R. 1027.— CAN, 

» V.. 

PART VIL SECT. S, SUB-SECT. 8. 

y I, .1 — Knight v, 

T. S. Pathllo Oo.. [1927] 3 D. L. R. 
13; 69 N. S. R. 367.— CAN. 

•1. Necessity to obtain leave of oouH 
— Jurisdiofihn of court on apptioaiion*] 
—Rudder v* Lundin. He Extra- 
JUDfOlAL SEfgUBBS ACT, 119821 2 
W. W. E. 974 ; 67 D, L. E. 667.— 
CAN. 

PART Vli. SECT. 8. StJB-SEOT. 4,— 
A. (b). 

808 iU. — — .]— King v, 

KuBN (1887), 4 Man. L. R. 413. — 0^. 
808 iv. ^.Jr-Where a trader 


f ives a chattel mtge. upon his ntook •in- 
rad*' & It la shown either by the ^‘xpress 
terms of the mtge., or by necessary 
implication, that the intention of the 

E artles Is that the mtgor. shall renaaln 
i poBsoasion of the 8took-in*trade 
mortgaged, & carry on business there- 
with In the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide, & in the 
ordinary course of business, will obtain 
title to suen goods freed from the 
mtgo . ; but if the mtge. on Its true 
construction does not coutem plate 
that the mtgor. is to be at liberty to 
di!<pose of the mortgaged goods in the 
ordinary course of his trade, a pur- 
chaser of such mortgaged goods will 
hold the same subject to the mt^. — 
Saskatchewan (Jo-operative elf,- 
vator Co.. Ltd. v, Canadian Pacific 
Ry. Orj., [1924] 3 D. L. R. 625 ; 2 
W. W. R. 910.— CAN. 

r i. Prior mortgage.) — The pur- 

chaser from a mtgor. in good faith 
of movables mortgaged without 
possession takes them free from the 
mtgeo.'s lien. — Backeil Klobabancb 
V, Ahmed Esmail jamal (1927), 
I. L. R. 5 Ran. 633.— IND. 

807 ii a. .] — second 

chattel mtge. made In good faith, & 
for valuable consideration, takes 
priority over a prior unfiled chattel 
mtge., even if the second mtgoe. has 
actual notice of the prior mtge. — 
ROFF V. Kreqkeb (1892), 8 Man. L. R. 
230.— CAN. 


, 81D i a. By bill of sale.}— D. 

executed a bill of sale, duly registered, 
assigning to the Crown {inter alia) all 
atter-aoq aired ohattois. D. snbfie- 
quently executed in favour of deft, 
another bill of sale over certain farm 
Implements acquired since the first 
bill of sale. Upon the sale of these 
implements the Crown oiaimed the 
proceeds on the ground that upon 
their aoqnlBltion they became subjeot 
to the seourlty of the Crown. Deft, 
was aware that the (Jrown held a 
Mattel security, but believed it oom- 

E i other chattels than those eon- 
d to his seourilT Hrid .• the 
acquired by the Crown was 
equitable only, 8c einoe deft, aoqairea 
a good title at law tot value & without 
notice of the special provision to the 

267 


Crown’s security, the legal title pre- 
vailed over the equitable title : Sc 
deft.*s knowledge of the existence of 
the former bill of sole did not amount 
to ooustmotive notice of its contents. — 
K. V. Canterbury Farmers Co- 
operative As8ocN« Ltd., [1924] 
N. Z. L. R. 613.— N.Z. 

PART VII. SECT. 2, SUB-SECT. 4.— B. 

r 1. Tille of chaMel mortgagees 

not derived from ** tenant ’* within 
Distress Act, R. S. A., 1922 (c. 97), 
8. 5 — Mortgagees protected from dis- 
tresa.'h-CsnsTKhL v. Olsen (Alta.), 
[192713 D.L.R.86; [1927] 2 W. W. R. 

814 ii. After removal of goods by 

grantor.] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf. 
& received from him a lease of the 
goods for two years. Before a quarter's 
rent came due, P. moved the goods oft 
the premises ; deft, followed them & 
distrained for the rent ; pltf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sold 
the goods under the distress : — Held : 
deft, was liable. — Pidobon v. Milligan 
(1871), N. B. Dig. 282.— CAN. 


PART Vil. SECT. S. 


-.] — In order for on 


a i. — 

kssignee of a chattel mtge. to recover 
he debt secured thereby in an action 
>y him alone against mtgor., his 
issignment must be absolute Sc to 
rriUng Sc notice, thereof to writing 
nust have been given to mtror. — 
3ELLEMABE V. QAMACHB, [1921] 2 
V. W. R. 664.— CAN, 

h I. .] — The ass^ee of a bill of . 

tale Sc Uen notes, wniofi are in effect a 
ihattel mtge., can stand in no better 
msition than the original bolder 
;hereof. Sc must hold the same subject 
o existing equities, A he is liable in 
lamageamr any unwarranted sale by 
of the chattels covered by the bill 
it sate St Uen notes.— Soott v. Moose 
lAW Motors, Ltd. Sc J* Hanna, Ltd., 
:1924] 4 dTl. R. 279 ; 2 W. W. 11. 
1234.— CAN. 

h u, .] — Traders Trust Co. 

dRAWFOBD, [19261 1 D. L. B. 1167 ; 68 * 
0. L. R. 881.— CAN. 
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tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent* 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts : — Held : the deed was not a “ transfer 
or assignment ” of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Marshall & Snklgrove, Ltd. v. 
Gower, [1928] 1 K. B. 356 ; 92 L. J. K. B. 


499; 128 L. T. 829 ; [1928] B. So 0. B. 81, 

D. 0. 

831, Add. Annotation : — Consd. Marshall So Snel* 
grove V. Gower, [1928] 1 K. B. 866. 

834. Add. Annotation : — ^Mentd. French v. Getbing 
(1921), 91 L. J. K. B. 276. 

836. Add. Annotation : — Mentd. Waller v. Thomas, 
[1921] 1 K. B. 641. 

846. Add. Annoiaiiona : — Retd. Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1 Re Wait, [1927] 1 C^i. 606. 


PART VII. SECT. 4. 

ChaUtla taken hymorigagM .] — Tinantv. Simon (1922), 67 D, L. R. 773, — CAN 



VoL Vn.— Cases 118a~6()l. 


BONDS. 


Part III.- 

119a. Warden of fleet — Pleading.] — Huggins 

V. Bambriuge (1740), WiUes, 241 ; 126 B. R. 
1152. 

155a. .] — If a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 


Validity. 

several yea'Ts, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject. — H aslam v. Higgles (1824), 1 

0. & P. 398 ; 171 B. R. 1247, N. P. 


Part VI. — Operation and Incidents. 


317. Add, Annotaiion : — Apld. Lawrence v. is, 

[1927] 2 K. B. 111. 


Part VII. — Performance 

413. Add, Citation : — avh nom, Moobwood v, 
Dickens, 3 Bulst. 148. 

456. Add, Citation : — nom. Forewood v, 
Dioton, 1 Roll. Rep. 290. 

536. Citations : — For “ Brown’s Case (1650), Beni. 


355. Add, Annotaiion : — ^Mentd. Putsman v, Tay- 
lor, [1927] 1 K. B. 637. 


or Breach of Condition. 

8; Bon. & D. 35 ; 73 E. R. 937, road 
“ Brown’s Case (1500), cited Beni. 8 ; Ben. 
& D. 35 ; 73 B. R. 937.” 

5417. Add, Annotation: — Refd. Cantiere Navale 
Triestina v, Russian Soviet Naptha Export 
Agency, [1926] 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 

569. Add. Annotation : — Refd. Campbell v. Poliak, 677. Add. Annotation : — ^Mentd. Re Eyre- Williams, 
[1927] A. 0. 732. Williams v. Wflliams, [1923] 2 Oh. 633. 


Part IX. — Assignment. 

680. Add, Annotation : — Apld. Re City Life Assce., 691. Add, Annotation: — Refd. Republica de Guate- 
[1920] Ch. 191. mala v, Nunez, [1927] 1 K. B. 069. 


PART in. SECT. 3, SUB-SECT. 13. 

sa. Penatty bond — Omiasion of pennl 
sum in obligatory clause.] — Held: this 
omission did not render the bond 
imoertain & ineffectual. — Great West 
Life Assurance Co. v. Campbell 
(Man.), fl927] 3 W. W. B. 615.— 
CAN. 


PART vn. SECT. 1, SUB-SECT. 1. 

866 ii. On both obligors,] — Held : 

n6t necessary. — F ortune v. Cockburn 
(1863), 22 U. 0. R. 359.— CAN. 


PART vn. SECT. 2, SUB-SECT. 5. 

t 1. Selection of land during 

Hfetime of obligor dt obligee .] — Burn- 


ham V. Ramsay (1872), 32 U. C 11. 

—CAN. 

PART Vni. SECT. 3. 

q f. Conveyance of land — Failure 

to obtain title.} — Held : the damages 
were not confined to the purchase- 
money paid & interest. — Plumeb v. 
SiMONTON (1858), 16 U. 0. R. 220. — 
CAN. 
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Part X. — Discharge 


700. Add. Citation : — Cited 6 Co. Bep. 44 b. 

Add. Annotation: — ^Refd« Bnes Caae (1627), 
Litt. 58. 

701a. 8. P. Enk*s Case (1627), litt. 58 ; 124 
B. R. 136. 

712. Add. Annotation: — ^Refd. Allen t^. KoyaJ 
Bank of Canada (1925), 41 T. L. E. 625. 

749. Add. Annotation : — Metttd. Ee A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


796a. Payment by one — Whether co«»obllgor 
released.J'-^Assignment of bond to co-obligor, 
who pays it, is of no use. — Wofptkgton v. 
Spares (1754), 2 Ves. Sen. 569 ; 28 E, E. 363. 

803. Add. Annotation : — ^Mentd. The Koursk, 
[1924] P. 140. 

814. Add. Annotation : — Mentd. Be Eyre-Williams, 
Waiiams v. Williams, [1923] 2 Ch. 588. 


Part XII. — Actions on Bonds. 


828. Add. Annotation : — Consd. Way v. Bishop, 
[1928] Ch. 647. 

947a. .] — CAimEL V. Bucjkle (1724), 2 

P. Wms. 243 ; 2 Eq, Cas. Abr. 23 ; 24 B. B. 
716, L. C. 

Annotations: — Befd. Harvey c. Ashley (1748), 3 Aik. 607 ; 
Drury v, Drury (1761), 2 Eden, 39 ; Wright v. Cadogan 
(1764), 2 Eden, 239 ; Dumfordr. Lane (1781), 1 Bro. C. C. 
106 ; Caruthers v. (^JanitheM (1794), 4 Bro. C. C. 500 ; Field 
V, Moore, Field v. Brown U866), 7 Do G. M. & G- 691. 


950a. — — ^Watkyns v. Watkyns (1740), 2 

Atk. 06 ; 26 E. E. 460. 

Annotations: — Retd. Sleech v. Thoringtou (1754), 2 Vos. 
Sen. 560. Mentd. Beckot v. Becket (1760), 1 Dlok. 
340 ; Wright v. Moriey, Morloy v, St. Alban (1805), 11 
Vee. 12 ; Duncan v. Duncan (1815), 19 Vos. 394, 


968. Add. Annotation : — Refd. Davey v. Eobinson, 
[1923] 1 K. B. 663. 


PART XIl. SECT. 2. 

860 ill. Bond in penal SKm.] — 

Summary Judgment cannot be ob> 
tained in an action on a bond in a 
penal smn guaranteeing the payment 
of a smaller sum. — Westkrn Do- 
MrmoN Investment Co. o, McMilian, 
119251 1 W. W. K. 666.— CAN. 

PART Xll. SECT. 8, SUB-SECT. 8. 

sm. Extension of time for payment in 
consideration of higher rate of interest.}—" 


Held : the proper time for applying to 
amend in order to raise the above 
defence was at the trial. Sc not on 
appeal. — W estern Do.\ttNiON Invest- 
ment Co. V. MacMillanv [1925] 4 
D. L. R. 562,— CAN. 

PART XII. SECT. 6. 

il i. AUemative pleas of payment 

denial of exeeatUm.] — The ploa of 
payment ^1 not amount to au 
admission of the bond. Sc will not 
relieve pltf. from the necessity of 


proving the alleged loss of the bond. — 
MOHAMMAD ZaFAR V. ZAHUR H US AIN 
(1926), I. L, R. 49 All. 78.— IND. 

PART Xn. SECT. 8. 

i, At instance of oUigee of 

earlier bond — Obligor^s property iyi- 
suMdont to satisfy both bonds.] — Held : 
there was no equity to restrain pro- 
oeedingB on the Judgment obtained by 
the obligee of the second bond. — 
Newbnham V. Mountcashbl (1872), 
19 Gr. 630.— CAN. 



Vol. Vn.— Cases S-lTla, 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part I. — Boundaries 

8* Add. CiMwn 109 L. T. 820. 


10. Add. Annotationa : — Generally^ Refd. Re Boun- 
dary between Canada &> Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187. 
Mentd. British Controlled Oilfields v. Stagg ‘ 
(1922), 127 L. T. 209, 

20. Add. Annotation : — Mentd. H. v. Electricity 

Comrs., Ex p. London Electricity Joint 94 
Committee^ [1924] 1 K. B. 171, 

89. Add. Annotationa : — Refd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 


Peninsula (1927), 137 L. T. 187. Mentd. 
British Controlled Oilfields v. Stagg (1922)9 
127 L. T. 209. 

Add. Annotation : — Mentd. Brighton So Hove 
General Gas Co. v. Hove Bungalows (1923), 
93 L. J. Ch. 197. 

Add. Annotationa : — Consd . ^ *1^ ton Sc Hove 
General Gas Co. v. Hove HA^alows, [1924] 
1 Ch. 372. Mentd. Barwick v. S. E. Sc C. By., 
[1921] 1 K. B. 187. 


Part II.- 

181. Add. Annotations : — ^Mentd. Michael v. Phil- 
lips (1923), 130 L. T. 142 ; Jacobs v. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Ch. 620. 

188. Add. Annotation : — ^Gonsd. Beigate Oorpn. v. 
Surrey County Council, [1928] Ch. 359, 

139. Add. Annotationa : — Mentd. Brotnley v. Mer 
cer, [1922] 2 K, B. 126 ; Fairman v. Per- 
petual Investment Bldg, Soc., [1923] A. C. 74 

145. Add. Annotations : — Aa to (1) Apld. Noble v. 
Harrison, [1926] 2 K. B. 332; St. Anne’s 
Well Brewery Co. v. Roberts (1928), 92 .1. P. 
180. Refd. Ilford U. 0. v. Beal, [1925] 1 K, B. 
671. Generally, Mentd. Edwards v. Birming- 
ham Navigations, [1924] 1 K. B. 341; Smith 
V. G. W. By. (1926), 135 L. T. 112. 

146. Add. Annotation : — Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44, 

148. Add. Annotation : — DfStd. Sack v. Jones, 
[1925] Ch. 236. 

154a. Spiked Iron fence — On bank.] — Held : not 
a nuisance. — G ibson v. Plumstbad Burial 
Board (1897), 13 T. L. B. 273, C. A. 

155. Add. Annotationa : — Consd. Bromley v. Mer- 
cer, [1 922] 2 K. B, 126. Refd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44. Mentd. Edwards 
V. Birmingham Navigations, [1924] 1 K. B. 
341. 

157. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776, 

158. Add. Annotation : — ^Refd. Coleshill v. Man- 
chester Corpn,, [1928] 1 K. B. 776, 

159. Add. Annotation : — Refd. Coleshill v. Man- 
ohester Corpn., [1928] 1 K. B, 776. 


-Fences. 

188. Add. Annotations : — Consd. Hardy v. C, L. 
By. (1920), 124 L. T. 136 ; Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44 ; Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Mersey Docks Sc Harbour Board v. Procter, 
[1 923 1 A. C. 263, Mentd. Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74 ; 
Sutcliffe V. Clients Investments Co., [1924] 
2 K. B. 746; Harnett v, Fisher (1926), 136 
L. T. 724; De FreviUe v. DiU (1927), 96 
L. J. K. B. 1056. 

168. Add. Annotationa: — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe V. Clients Investment Co., [1924] 2 
K. B. 746. Mentd. Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A. 0. 74. 

169. Add. Annotation : — ^Refd. Ilford U. C. v. Beal, 
[1026] 1 K. B, 671. 

171. Add. Annoiaiiona : — Folld. Canvey Island 
Comrs. V. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton Sc Hove Gas Co. v. Hove Bimgalows 
(1923), 88 J. P. 61. 

171a. .] — Pltfs. were incorporated, 

under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1792 
(32 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built. Sc £150 given as conmensation to the 
owner of the land taken, under the Act of 
1883 the property Sc rights of the former 


PART I. 8E0T. 1, SUB-SBOT. 2.— A. 

m (p. SS4) I. .i—PiBBs V. Whit- 

ing, [1928} 8 D. L. R. 879.— CAN. 

6 (p. 264) 1 . ,J— Kingston 

IQHLAND U920), 47 N. B. 324, — 

CAN. 

p (p, 264) II. 8. F. Kannbn «. Mrl- 
a»22), 70 D, I*. R. 827.— can. ^ 

b (p. 264) L — ,) — A.-0, 

FOB ONT4BIO p. Booth (1028), 53 
O. L. K. d74.-M)AN, 

PART 1. BBOT. 1; SUB4B0T. 8. 

r (p. 207)1. Where motmd 

V. Korsaz, [1922] 


3 W. W. n. 102 ; 68 D. L. E. 793.— 
GAN. 


r.(P. 267) 11. 




BeJd: evidence of tbe eNistenoe Sc 
location at one time of a certain mound, 
according to the rales governing sur- 
veys, was a proper way of estabnshing 
the boundary line. — C ain v. Oopblind, 
fl922J 2 W. W. E. 1026 ; 67 D, I*. E 
681 ; 16 Sask. L. E 629.— CAN. 

r (p. 267) Ui. Where posts 

deaUnyed by Are.]— B abbt v. Dbs- 
BOBIXRS (1908), 14 B. O* E« 126; 0 
W. L. E. 688.— CAN* 


i (p. 267) 


%}— Aktlhv 


V. CURIIY (1823-1900), 3 Ont. Dig. 
5823.— CAN. 

r (p. 267) V. — Point of com- 

mencement.] — HOOvbh V. Saboubin 
(1874), 21 Or. 833.— CAN. 

w (p. 269) i. — — Survey not con- 
clusive.] — R. V. Obosbt (1892), 21 
O. R. 691.— CAN. 

. * 

PART n. SECT. 2, SUB-SECT. 1.— A. 

sd. Park^ adjoining railway — No 
obligation on municipal corporation to 
construct fence.h-BicBAXPBOft v. Cana- 
dian National Ry. Co., {1027] 2 
D. L. B. 8011 32 Can. Ry. Cas. 411 ; 
60 0, L, R. 296.— CAN. 
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comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.*s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, & from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. .were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 


their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, ^ had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, & must be re-, 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
on same. — Canvby Island Combs, v. Freed y, 
[1922] 1 Ch. 179 ; 91 L. J. Ch. 203 ; 126 L. T. 
446 ; 86 J. P. 21 ; 60 Sol. Jo. 182 ; 20 L. G. K. 
125. 

203. After this case add, “ Power of commis 
sioners to direct repair of fences, see CoMSiONS, 
No. 939a.** 

204. Add» Annotation : — Refd. Mersey Docks & 

^ Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — Dlstd. Sack v. Jones, 
[1925] Ch. 235. 


Part III. — Party-Walls. 


240. Add. Annotations : — As to (2) Refd. Sack v. 
Jones, [1926] Ch, 235; Brooke v. Bool, [1928] 
2 K. B. 678. 

240. Add.. Annotations : — Refd. Sack v, Jones, 
[1926] Ch. 235 ; St. Anne’s WeU Brewery Co. 
V. Roberts (1928), 92 J. P. 95. 

250. Add. Annotation Apld. Sack V. Jones, 
[1926] Ch. 235. 

251. Add. Annotations : — Apld. Sack v. Jones, 
[1925] Ch. 235 ; Simpson v. Weber (1925), 
183 L. T. 46. Mentd. Hansford v. Jago, 
[1921] 1 Ch. 322. 

251a. Right of support — By adjoining house.] — 
Pltf. &, deft, were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 


the party-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Semble : even if they had been substantiated 
pltf. would have had no cause of action. — 
Sack v. Jones, [1925] Ch. 235 ; 94 L. J. Ch, 
229 ; 133 L. T. 129. 

257. Add. Annotation : — Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671. 

271a. No agreement for lease.] — Taylor v. 

Reed (1815), 6 Taunt. 249 ; 128 E. R. 1030. 

Annotation : — Reid. Collins v, Wilson (1828), 1 Moo. & P. 
454. 

309. Add. Annotation : — ^Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

310. Add. Annotations : — As to (2) Refd. Sack v. 
•Tones, [1925] Ch. 236; Brooke v. Bool, [1928] 
2 K. B. 578. 


Part IV. — Evidence of Boundaries. 

318. Add. Annotation : — Mentd. Falcon v. Famous 1 K. B. 466. Mentd. Duff Development Co. 

Players Film Co. (1926), 42 T. L. R. 91. v. Kelantan Government, [1924] A. C. 797 ; 

320. Add. Annotation .--—Mentd. Belton v. Bass, The Fagernes, [1927] P. 311. 

Ratcliffe & Gretton, [1922] 2 Ch. 449. 382, Add. Annotation : — Refd. British Thomson- 

323. Add. Annotations : — Refd. Aksionairuoye Houston Co. v. British Insidated & Helsby 

. Obschestvo A. M. Luther v. Sagor, [1921] Cables, [1924] 2 Ch. 160. 


PART II. SECT. 2. SUB-SECT. 4. 
•n. Forest reserve,] — It iB no de- 
fence to an action for recovery of a 
penalty from the owner of stock graring 
on a forest lescrve without a permit, 
that the rcHcrvo was not enclosed by 
a “ lawful fence ** as definod in the 
Fence Ordinance.— Mi Nit?TKR of In- 
terior FOR Canada t*. Nelson, [1920] 
1 W. W. R. 129.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— 

C. (b). 

e i, WaU buiU dt used only hy 


adjoining oymer.] — Held : deft, was 
answerable, as the injury was the direct 
result of negJi^nce in the original oon- 
struotion or the wall. — McQuillan v. 
Ryan (1921), 64 D. L. R. 482; 50 
O. L. R. 337.— CAN. 


• il. Party wall undermined — 

Extant of liabUUy.l — Jeffrey (F. W.) 
& Sons, Ltd. v. Copeland Flour 
Miua, Finlatson V. Copeland Flour 
Mills. [1023] 4 D. L. R. 1140; 52 
O. L. R. 617.— OAK. 
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.PART IV. SECT. 1. 

h 1. Surveyors giving conflicting 

evidence^ Duty of court to accept ew- 
dence of surveyor makinp first examina- 
Mon.l— S hupe V. Langenburq Rural 
MUNiniTAlJTT, [1020] 3 W. W. R, 706. 
—CAN. 

sp, Subsegtunt conveyances — Ads 
of poMeasiost.]— M atthews v. Goode 
(1923), 56 K a R. 543.— CAN. 



Vol. V1L<— Boundaries. Cases 339—417. 


839* Add* Annotaiion : — ^Mentd. British Thomson- 
Houston Co. V. British Insulated & Hclsby 
Cables, [1024] 2 Ch. 160. 

343. Add* Annoiation : — As id (3) ConsiL Stoney 
V, Eastbourne B. 0. & Devonshire (1026), 96 
L. J. Ch. 312. 

355. Add, Anrtotaiion : — Mentd. British Thomson- 
Houston Co. V, Briiish Insulated & Helsby 
Cables, [1024] 2 Ch. 160. 

359. Add, Annotation .•’^Apld. Stoney v, East- 


bourne B. 0. So Devonshire (1026), 96 L. J, Oh, 
312. 

402. Add, Annoiation : — Consd. Stoney v, East- 
bourne B. 0. & Devonshire (1926), 135 L. T. 
281. 

416* Add, Annotation : — ^Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. B. 91. 

417. Add, Annotation : — Mentd. Hodgson v, Mc- 
Oreagh (1923), 02 L. J. Oh. 426. 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — ^The Contract. 


18* Add. Annotation : — ^Refd. Boot (London) t^. 
Uttoxeter U. D. 0. (1924), 88 J. P, 118. 

20. Add, Annoiationo : — Consd. Be Meyrick’s 
Settlmt., Meyrick v, Mevrick, [1921] 1 Oh. 
dll. Refd. Oohen v, S^ar, [1926] 1 K. B. 
636. 

21* Add, AnnoUUion : — ^Retd. United States Ship- 
ping Board v, Burrell, [1923] 2 K. B. 
739. 

84* Add. Annotation : — Refd. Kelantan Gk>vem- 
ment v, Buf^ Bevelopment Co., [1923] A. O. 
395. 

38. Add. Annotation: — ^Refd. Bean v. Flaxton 
R. D. 0. (1928), 139 L. T. 320. 

89. Add. Annotations : — Distd. A.-G. v. Benby, 
[1925] Oh. 596. Apld. Bean v. Flaxton 
R. B. C. (1928), 139 L. T. 320. 

47. Add. Annotaiion : — Refd. British & Foreign 
Marine Insce. v. Gaunt, [1021] 2 A. 0. 41. 

49. Add. Annotation : — Mentd. British A Bening- 
tons V. North Western Oachar Tea Co., [1923] 
A. 0. 48. 

51. Add. Annotation : — Consd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739. 

66. Add, Annotation : — Refd. United States Ship- 
ping Board v. Burrell, [1923] 2 K. B. 739. 

59. Add. Annotaiion : — Refd. United States Ship- 
ping Board v. Burrell, [1923] 2 K. B. 739. 

65a. .] — ^By a contract in writing dated 

Feb. 21, 1912, defts. agreed to build a steamer 
for, & deliver her to, pltf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause : — “ If the steamer is not 
delivered entirely ready to the purcliaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 


damages, & not by way of penalty, the sum 
of^ £10 sterling for each day of delay ^ in 
deduction of the price stipulated m this 
contract, being excepted only the pause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contreictor.** Ab a 
result of the universal coal strike of 1912 the 
^ works from which defts, obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.*s occupied the berth that was 
intended to be occupied by pltf.’s much longer 
than otherwise she should have done, & con- 
sequently pltf. *8 steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages: — Held: (1) the general 
dislocation of Qb^e business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by i-he exception of force 
majeure. — ^M atsoukis v. IhUBSTiHAN & Co., 
[1915] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 ; 13 Asp. M. L. 0. 08 ; 20 Com. 
Gas. 252. 

Annotation : — Refd. Lubcaupln v. Crispin, [1920] 2 K. B. 
714. 

70. Add. Annotations : — Consd. Alexander v. Web- 
ber. [1922] 1 K. B. 642. Refd. Be A Bebtor, 
[1927] 2 Oh. 367. 


Part Hi. — Certificates. 

76. Add. Annotation : — ^Mentd. Charles v, Cardiff 

Collieries (1928), 44 T. L. R. 448. gy. Add. Annotation -: — ^Mentd. Putsman v. Tay 

88. Add. Annotation : — ^Mentd. Hirji Mulji v. lor, [1927] 1 K. B. 637. 

Cheong Yue S.S. Co., [1926] A. C. 497. 


PART II. SECT. 1. 

1 i. Forfeiture ofdcposU.] — • 

BATIOSS & HORIE V. VANCOUVER 

Board School Trustees (B. C,), 
[1927 1 2 D. L. R. 698.— CAN. 

PART 11. SECT. 2, SUB-SECT. 1. 

■a. Repugnant provisions.] — A pro- 
vlaioTi for pairment on tlte basis of 
cost plus a percentage if the actual cost 
is more or less than the contract price 
is repugnaant where the contractor has 
mode an absolute covenant to do the 
work Sc furnish the material for a 
definite sum. — Grr v. Forbes (1921), 
62 S. C. R. 1 ; 69 D. L. R. 165.— CAN. 

PART II. SECT. 2, SUB-SECT. 8. 

•h. Contraei to put old houses ** in 
first class idMpe.**h—IIeld : the phrase 
must have nnerence to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted. — H ouse Repair & Service 
Co., Ltd. v. Miller <1921 ). 64 X). L* R. 
115 ; 49 O. L. R. 206. — CAN.- 


PART II. SECT. 8. SUB-SECT. 2.— 0. 

62 fii. ,1 — Where the 

architect ordered addiiional work. Sc 
at that time it was apparent that the 
work originally contracted for could 
not he completed within • the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
datm for damages for delay: — Held: 
the contract should not be construed 
so as to impose upon the contractor 
the obligation of completing the work, 
including .additions, within the time 
fixed. — OiUER V. Qsoroas (1923), 54 
O. L. R. 580.— CAN. 

PART IIL SECT. 1. 

78 xxvii. ,1 — pixoN V, South 

Australian Railways Combs. (1923), 
34 C. L. R. 71.— AUS. 

S4 I. ’ — - Certifier improperly in- 
fiueneed.'Jr-Hetd : the Issue of the 
certifier's certificate was not a con- 
dition precedent to the right of the 
contractor to recover payment.— 
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Northern Construction Co. v. R., 
[1925] 2 B. L. R. 682.— CAN. 

■q. Alteration of contract in 

many details.] — Held .* a final certificate 
was not a condition precedent to the 
bringing of an action by the contractor 
for the balance due. — MoManus v. 
Oravelbouro, [1925] 1 B. L. R. 995. — 
GAN. 

PART III. SECT. 8, SUB-SECT. 2.— A. 

102 Iv. .] — B’Amours V. 

Trois-Pistoleb, [1924] 4 B. L. R. 501. 
—CAN. 

PART III. SECT. 8, SUB-SECT. 2.— C. 

108 II, .] — Betd : as soon as a 

dispute, arose Sc was tictified by either 
party the architect’s certifioata was 
eliminated as determining, or as part 
of the machinery for determining, the 
amount due to the oontraotor. — 
PioaoTT V. Townsend (19 27 8. R. 
N. W. 25 ; 44 N. S. W. W. N. 26.— 
AUS. 



70L VH—BoOffiDg CNmtraets. CaMS 129^222. 


Part IV. — Price. 


129» Add, Annotations Rafd. Larrinaga v, Soc. 
!Franco*Americaine des Phoaphates de 
Madulla (1923), 92 L. J, K. B. 455. Mentd. 
Isaacs V. McAllum, [1921] 8 K. B. 577* 

129a* Work abandoned.] — Shall & 

Sons, Ltd. v, Middlesex Beal Estates, 
Ltd., [1921] W. N. 246. 


182* Add, Annotation : — Retd. OoUey o. Overseas 
Exporters, [1921] 3 K. B, 302. 

144. Armokdion! — ^For “ [1910] ** read “ [1919].*^ 

145* Add, Annotation : — Refd. Moriarty v, JElegeat’s 
Garage Oo., [1921] 1 K. B. 423. 

147a. .]-^— Smalt. Sons, Ltd. v, Mid- 

dlesex Beal Estates, Ltd., [1921] W. N. 
245. 


Part V. — Payment. 

171. Add, Annotation : — Consd. Re Mahmoud &, Ispahaul, [1921] 2 K, B. 716. 


Part VI. — ^Alterations, Additions and Omissions. 

218* Add, Annotation : — Mentd. British & Foreign j 215. Add, Annotation : — Refd. Wisbech B. 0. v. 
Marine Insce. v, Gaimt, [1921] 2 A. C. 41. Ward, [1927] 2 K, B. 666. 


Part VII. — Maintenance and Defect Clauses. 

222* Add, Annoiaiion : — Consd. Murphy v. Burly, [1922] 1 A. C. 369. 


PART IV. sect. 1. 

• 1 . — ■■ ■■■. 1 — 

Construction Co. v, Sraw, ri»23] 
8 D. L. R. 893 ; 3 W, W. R. 301. --CAN. 

r i. .] — Toronto 

Radiator Manufacturing Co. v. 
Alexander (1895), 2 Torr. L. R, 120. — 
CAN. 

st. Percentage on cost — I2ow cah 
culated.] — A contract entered into 
between pitta. & detts. for tho oon- 
struOtion of a yeasel by pltfs. for defta. 
provided that defts. were to pay 
pltffi. an aerroed snni for the nae of 
their plant, consistincp of yard, sheds, 
machinery, etc., Sc, in addition ten per 
cent, above the ooat of aU labour & 
material which entered into the 
oonatruetlon of the veaael : — field : 
the ten per cent, must be restricted 
to labour & material eupplied by 

£ ltfs. ^ should not be e-vtonded to 
lolnde engines, tanks. Sc other articles 
which were provided by defts. Sc with 
the supplying of ^hlch pltfs. bod 
nothing to do. — B oehner v. Backman 
(1922). 55 N. S. R. 325.-~OAN. 

PART rv. SECT. 2. 

185 I. Oenetal rule.] — Fisrbb e. Oox 
54 N. S. R. 226 ; 57 D. L. R. 
667.— CAN. 

186 li. .1 — La Croix Brotricrs 

& Co. e. Cook (Sask.), [1926] 4 D. L. R. 
747 ; il926J 8 W. W. R. 885.~^AN. 

186 Iv, .1 — Webster v, McIn- 

tosh (Sask.), [1987] 3 D. L. R. lid* 
[1927] 2 W. W. R. 838.— CAN. 

Igg V. .] — Evans v. Draper 

(8a^.), [1927] 4 D. L. R. 1079 ; £1927] 
3 W. W. R. 507 CAN. 


h (p. 367) i. 

Speirs, Ltd. v, Petersen, [1924] 
S. C. 428.— SCOT. 

146 lii. .] — ^WiTLiAMS r. 

Stewart & Cameron, Ltd., [1923] 
4 D. L. R. 865, 3 W. W. R. 1024 — 
CAN. 

iz. How calculated,) — ^Tho amount to 
which a contractor is entitled on a 

? >^u<mtum meruit is the value of the work 
rom the point of view of the value of 
the servloos rendered by him, not the 
benefit to the person for whom tho 
work is done. Meaning of ** cost ** 
disouHsed. — Jamieson CoNSTRuemoN 
Co., Ltd. v, Lacombb & North 
Western Ry., [19261 2 D. L. R. 653 ; 
[1926] I W. W. R. 628 ; 22 Alta. L. R. 
165.— CAN. 

PART V. 

g (p. 373) !. Ascertained by in^ 

fention of parties,] — Hanson v. Parks, 
[1925] 3 D. L. R. 1103.^AN. 

r I. — ’ — — — .] — Held; to make 
the 20 per cent, xetainod by the owner 
a valid security for completion of the 
work, the architect in certifying 80 per 
cent, due should base* bis estimate 
on the proportion that the value of 
the work done bore* to the cost of 
the entire undertaking. — B opoood v, 
Fern^ (1921), 62 D. L. R. 419 ; 62 
8. O. R. 534.— CAN. 

h (p. 374) I. — Ovmer gising 
promiseorv notes in default of 
Notes discounted wWh bank interest 
poW.h* Smith i». MrCurcHEON, [19221 
1 W. W. R. 306 ; 67 D. L. R. 654 ; 
31 Man. L. R. 413.— CAN. 

•b. Vnder cost plus percentage agrees 


ment — Part of material supplied by 
owner-^highi of contractor to percentage 
on cost of such material ,} — ^mith v, 
McCutcheon, [1922] 1 W. W. R. 306 ; 
67 D. L. R. 554 ; 31 Man. L. R. 413. 
—CAN. 

PART VII. 

t i. — Defect due to unsuitability 
of subject-matter of contrart — Method of 
repair A — HeJd : tb** ohUfration of the 
contractor was not aiTccted bv the 
alleged fact that tho material wan not 
suitable to the cllmatio coculitioris. 
If a method of repair as satisfactory 
but less OKponsive than that called 
for by the contract ooiild be secured 
by tho owner, be should be bound to 
accept it. — B i^mb v, Rkoina (City), 
[1920] 1 W. W, R. 311 ; 50 D. L. R. 
93 ; 13 AJta. L. R. 94.— CAN. 

fd. Liability of contractor for defeats — 
Materials supplied by contractor .] — 
Webster v, aIcIntiwh (Sask.), [19271 
3 D. L. R- 115 ; [19271 2 W. W, R. 
838.— CAN. 

222 I. Notice to remedy defects — 
Failure U) comply with — Liability of 
contractor, ] — Where a contractor was 
notified of defects by the owner & 
wrongly insisted that they were trifling 
& could bo fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work ; — Held : tho 
contractor had all the notice & oppor- 
tunity to repair properly which ho 
could have olaimod, even if the con- 
tract had expressly provided for such 
notice. — WEB8TBRe. McIntosh (bsask.), 
[19271 3 D. L. R. 115; [1927] 2 

W. W. R. 838.— CAN. 
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Part VIII. — Breach of the Contract. 


230, Add, Annotaiion : — Mentd. Britannia Hy- 
gienic Laundry Co. v, Thomycroft (1926), 136 
L. T. 83. 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1616, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft, should begin the works im- 
mediatelv after’ possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf, by his architect 
should have power to give notice to deft, 
requinng him to proceed, & on failure of deft, 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 
possession of the works site Sl employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munit ions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft*, applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On St^pt. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 


of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages lor breach 
of contract : — Held : deft, could not take 
advantai^ of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended &; in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft, by pltf., 
had deft, completed the house to the roodng- 
in at the time agreed by the terms of his 
contract. — Mbrtens v. Home Freeholds 
Co., [1921] 2 K. B. 626^5 90 L. J. K. B. 707 ; 
125 L. T. 366, O. A. 

238. Add, Annotation : — Mentd. Admiralty Comrs. 
V, S.S. Chekiang, [1926J A. C. 637, 

266a, .] — A bill will not lie to compel the 

performance of an agreement to build an 
house. — Errington v, Aynesly (1788), 2 
Bro. C. C. 841 ; 2 Dick. 692 ; 21 E. R. 440. 

Annotation : — Mentd. Flint v, Brandon (1803), 8 Ves. 159. 

270, Add, Annotation : — Mentd. Abrahams v, 
Beiach, [1922] 1 K. B. 477. 

273a. Non-compliance with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan io be approved by pltfs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works ; — 
Held : deft, must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works. — CuBrrr v. Smith (1801), 11 

L. T. 298 ; 28 J. P. 820 ; lO^Tur. N. S. 1123. 

Annotaiion : — Befd. Wolverhampton Corpn. v, Emmona, 
[1901] 1 K. B. 615. 


Part IX. — Excuses for Non-Performance. 


279, Add, Annotations : — ^Refd. T^arrinaga v, Soc. 
Franco- Am ericaine des Phosphates de Medulla 
(1023), 92 L. J. K. B. 455. Mentd. Isaacs 
V, McAllum, [1921] 3 K. B. 377. 

282. Add, Annotations : — As to (2) Refd. Mertens 
V, Home Freeholds Co., [1921] 2 K. B. 626 ; 


Dominion Coal Co. v, Maskinonge S.S. Co., 
[1922] 2 K. B. 132 ; Larrinaga v. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
V, Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1025), 94 L. J. K. B. 679; 


PART VIII. SECT. 1. 

k i. Different contractors for 

building dt joiner vork ,] — A builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a house, & another con- 
tractor undertook to cany out the 
Joiner work. The builder iinlBhed his 
work, & the owner aooeptod possession 
of the house & paid two instalments 
of the ocooimt. Afterwards the out- 
side walls began to crack, &; it was dis- 
covered that the walls were off the 
plumb. In an action by the build(ir 
for the balance of his account, the 
owner averred that the defect in the 
walls was occasioned by the use of 
faulty materials In the oonstniotlon 
of the concrete floors by the builder. 
The builder averred that the damage 
to the walls was caused hy the use of 


unseasoned timber in the ebnstruoton 
of the roof by the other contractor. 
Neither of these averments was 
established at the proof, but cither of 
them might have been the cause of 
the cracking of the walls : — Held : 
breach of contract hod not boon 
established against pursuer, & ho was 
entitled to decree for the balance of 
the contract price. — OAHRUTHBRa r. 
^UoGregok, [1927] S. C. 816.— SCOT. 

PART Vni. SECT. 2 SUB-SECT. 1. 

(p. 389) i. 

Where no time had been set for the 
oompletion of a roof, which deft. 
fAgreod to build on pltf.'s hotel. Sc at 
the expiration of a reasonable time the 
contractor left It unfinished. Sc the 
owner agreed to the contractor imder- 
taklng to complete It within a further 

276 . 


period : — Held : the contractor was 
not liable in damages whore, within 
that period, the unfinished condition 
of the roof resulted In Its destruction 
by a storm Sc consequentual damage by 
rain to the hotel. — Dumont v. Landry 
(Sask.), [19271 3 D. L. R. 605 ; [1927] 
2 W. W. R. 869. — CAN. 

6 (ir. 389) L Right to general 

damages — No< where no evidence of 
loss beyond specific damage,} — Evans t. 
Draper (Saak.), [1927] 4 DC L. R. 
1079 ; [1927] 3 W. W. R. 607.— CAN. 

PART Vni. SECT. 3, SUB-SECT. 1. 

243 1. — — • Deduction of value of in* 
computed work with fifty per cent, 
thereon Penalty , ) — M aCDon ald v. 
North West Bisourr Co., [1024] 1 
D. L. R.*987 ; 1 W. W. R. 796.— CAN. 



VoL VIL—Building Ckmtracts. Cases 282—3458. 


Kursell v. Timber Operators & Contractors, 
[1927] 1 K. B. 298; Hyman v, Hyman, 
Hughes v. Hughes“(1928), 189 L. T. 416; The 
Penelope, [1928] P. 180. 


285a. Brought about by contractor’s 

own act.] — ^Mebtens v. Home Freeholds 
Co., No. 230a, ante* 


Part X. — Forfeiture. 

293. Add* Annotation : — Ref d. United States Ship* 295. Add* Annoiaiio7i Bhagchand Dag- 
ping Board v, Darrell, [1923] 2 K. B. 739. dusa Gujrathi r. Secretary of State for India 

in Council (1927), 43 T. L. It. 617. 


Part XI.- 

312. Add, AnnoMvbn : — jIs to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v, 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 494. 

315. Add, Annotation: — Mentd. Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

316. Add, Annotation Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
ShipbuSding & Dry Docks Co., [1926] Chi 
494. 

318. Add, Annotation : — Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
Shipbuilding & Dry Docks Co., [1926] Oh. 
494. 

319. Add, Annotation : — Dlstd. Re Blyth Ship- 
building & Dry Docks Co., Forster v, Blyth 
ShipbuSding & Dry Docks Co., [1926] Ch. 
494, 

319 a, ,] — shipbuilding contract pro- 

vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed \mder the inspection 
of the purchasers' surveyor, to whose 


Materials. 

approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
pr6vided that from & after payment by the 
purchasers to the builders of the fii*st instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money liad been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com 
menced by debenture-holders of the ship- 
building CO. for enforcing their security : — 
Held : certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers* 
surveyor, had not been “ appropriated for 
her ** within the above clause so as to become 
the property of the purchasers.— jRe Blyth 

' Shipbuilding & Dry Docks Co., Forster 
V. Blyth Shipbuilding & Dry Docks Co., 
[1926] Ch. 494; 95 L. J. Ch. 350 ; 134 
L. T. 043, C. A. 

Annotation: — Refd. Behnke r. Bede Shipping Oo., [19271 
1 K.B. 649. 


Part XII. Assignment and Devolution of Rights and 

Liabilities. 


840. Add, Annjotation : — Refd. Earle v, Hemsworth 
K. D. 0. (1928), 44 T. L. R'. 758. 

841* Add, Annotations: — As to (1) Gonsd. Be 
National Benefit Assce., [1924] 2 Ch. 839. 
As to (3) Apld. Re City Life Assce., [1926] Oh. 
191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 

842. Add, Annotation: — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K« B. 730. 

842a. •] — Held : retention money, although 

not becoming payable until a later date than 
the assignment, constituted a debt or legal 
thing in action which could be assigned, & 

PART XL SECT. 2, SUB-SECT. 1. 

^ j, .] — ^ unpaid builder as 


could be sued for in an action without joining 
the assignors as parties. — G. & T, Earle, 
Ltd. V, Hemswobth Rural District 
Council (1928), 44 T. L. R. 758, 0. A. 

344. Add. Annotations: — Refd. Cottage Club 
Estates v, Woodside Estate Co. ( Amersham) 
(1927), 97 L. J. K, B. 72; Be Wait, [1927) 1 
Ch. 606 ; Earle v. Hemsworth R. D. 0. (1928), 
44 T. L. R. 758. 

346. Add, Annotations: — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. Ill; Earle v. Hemsworth 
R. D. C. (1928), 44 T. L. R. 605. 

345a. Effect of — On contractor’s rights under 


such has no lien upon the building in structlon. — N. P. A. CHErrLiAB Firm 
his possession for the balance due to v, Sharma (1927), I. L. H. 6 Kan. 87. — 
him, unless under the contract for con- IND. 

277 



0*868 84iBa — 4 86 *. . English and Empire Digest 


arbitration clause.] — ^Building contractors as- 
signed to a bank aD money due Sc to be- 
come due to them under a building pohtmct, 
which contained an arbn, clause, Sc the proper 
notice of the assignment was served on the 
building owners^ Disputes having arisen 
regarding a claim by the contractors for 
compensation Sc extra payment, recourse was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a ** legal *’ or ** other remedy 
for the debt within Law of I^perty Act, 
1925 (c. 20), 8. 186 (1), Sc were not passed 


& transferred to the bank by the assign- 
ment ; (2) the lurbltrator had to consider not 
merely the terms of the contract within the 
limits of the document, hut also the applica- 
tion Sc enforcement of those terzns, having 
regard to the whole legal position which the 
parties had created, including the relinquish’* 
ment by the contractors themselves by the 
assignment of their right to jclaim the debt, 
& he must make his aw^d in favour of the 
building owners, — Cottagbi CIiUb Estates 
u, WooDsiDE Estates Co. (AwebshamI. [192^ 
2 K. B. 463; 97 L. J. K. B. 72; 189 L. 
358; 44 T. L. B. 20; 83 Com* Cas. 97. 


Part XV. — ^Arbitration Clauses. 


886. Add» Annotation : — Refd. Charles i?. Cardiff 
Collieries (1928), 44 T. L. B. 448. 

887. Add. Annotation : — Consd. Czamikow v* Both, 
Schmidt, [1922] 2 K. B. 478. 

888. Add. Annotation : — Befd. Czamikow v. Both, 
Schmidt, [1922 ] 2 K. B. 478. 

888a» Clause restricting time for opening reference 
— “ Until after completion of works ** — Mean- 
ing of.] — The form of building contract Issued 
by the Boyal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
build ingbwner paj^ent for all work executed. 
Condition 82 provides that in case any differ- 
ence shall arise betw'een the building owner 
Sc the builder as, to the construction of the 
contract or as to any matter arising there- 
xmder, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 895 
the works.” During the progress of certain 


works which were being carried out imder a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, Sc the arbitrator made an award in 
his favour for the money due to him under 
the contract : — Held : the words ” until 
after the completion of the works ” in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
Sc not merely until after completion of so 
much of the works as the buUder was imder 
the circumstances bound to perform ; con- 
sequently the arbn. was i>rematxzre Sc the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily, — Smith 
v. Mabtin, [1925] I K. B. 746 ; 94 L, J. K. B» 
645 t 133 L. T. 196, O. A. 

Add. Arinolation : — Mentd. Hirji Mulji v. 
Oheong Yue S.S. Oo., [1926] A. 0. 497. 


Part XVI. — ^Architects and Engineers. 

426. Add. Annotations: — Folld. Boynton v. 425a. Interim certificates.] — ^Fltfs., a 

Bichardson (1024), 69 Sol. Jo. 107, Consd. local authority, made a contract with 

Wisbech B. D. C. v. Ward (1927), 91 J. P. 200. builders under which deft, was the architect. 


PART XIII. SECT. 2, SUB-SECT. 2 . 

372 ii. Mechanie*$ lien action 

pendi ng againM sub^paniraiHar — I/iaMitty 
for sales lax .\ — Hope (Hevrt) & Sons, 
I^TD. V. Sheehy (Richard) & Sons 
(1922), 52 O. L. R. 237.— CAN. 


•.] — Oontractom 


o 1. — 

Heid : ontitled to daroagen for breach 
of contract by flub-ooutractora by 
reason of materials not being delivered 
In time. — H ope (Henry) Sc Sons, 
Ltd. V. Sheehy (Richard) Sc Sons, 
(1922), 52 O. L. R. 237,— CAN, 


PART XV. SECT. 1. 

h f. -. ] — 'A contract for the oon- 

straotion of a covered way trotn the 
main land to a lighthouse coot^ned 
an arbn. clause, the firnt part of which 
referred all disputes, whenever arising, 
as to the contract. Sc Its execution to 
the employers* engineer, while the 
second part rotetrea any dispute or 
claim arising after, or oonsequent on. 


the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payable for the 
removal of certain rock, the coutraotors 
refused to continue the work. Sc the 
employers took the work out of their 
bauds. An action having been brought 
by the contractors for payment of sums 
alleged to be due under the contract Sc 
for-damages ; — Held : as the work was 
still in progress, the first part of the 
arbn. clause applied. It being Im- 
materieJ that the work had been taJsen 
out of the hands of the pursuers. Sc 
action sisted to allow the arbn. to 

E rooeed. — CJrawpord v. Northern 
iiOHTHOUSSB Combs., [1925] 3. 0. 
(H. L.) 22.— SCOT. 

PART XV. SECT. 4 . 

0 1 — J — ^A building odntroot 

oont^ned a clause referring^ disputes 
arising under the contract to the arbn. 
of the employers* engineer, who lu fact 
superintended St directed the work 
Held: as the oontraCtors had agreed 
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to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested party with a bias. — Craw- 
ford V. Northern Liqhthodses 
COMRS., [1925] 3. C. <H. L.) 22.— 
SCOT. 

PART XVI. SECT. 1. 

el. — Vnmtalifled person .} — 

Held: a person illegally employed 
could not {hereby found a claim tor 
admission to the Association of Vro^ 
fessional Engineers as belim a person 
** practising as a professional engineer ** 
under Enginoenng ProfosRlpn Act, 
Mon. 1920 Te. 38), s. 7,— i2« SnCinbiir- 
iNO Profession Act, He Johnson, 
[1922] 3 W. W. R. 424 : 70 O. L. R. 
161.— CAN. 

•t. Terminatkm of appointment — Hy 
verbal cancelkUion given to archUetit*s 
oss/iMani — Regard of oaneelXedion mads 
by aroh4leti.\-^Hrld : effective.— Row- 
LBT tr.^00CBL [i920] 2 W. W. R. 331 ; 
62 P. L.<R, 700,-^AN. 
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The Minlfitry of Health had the ri^ht to re- 
require the xtse of materials which the Dis- 
posals Board had for sale« While the hoiises 
were in course of erection deft, gave interim 
certidcates, & he also gave documents under 
which pltfs, paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders 8c the Board for the same material. 
In an action by pltfs. tp recover the amount 
from deft, on the jpound of negligence 
Held : as the certincatesi were only interim 
certidcates, 8c as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 


negligence, 8c the action failed — ^Wisbech 
Bubal District Council v. Ward, [1928] 2 
K. B. 1 ; 07 L. .T. K. B. 66 ; 138 L. T. 308 : 91 
J. P.200; 44T.L.B.62; 26L.a.B. 10,0. A. 

428, Add, Annotation : — Consd. Wisbech B. 0« v. 
Ward, {1927] 2 K. B. 656. 

434. Add. Annotation : — Dlstd„ Nixon v, Erith 
U.D.O., [1924] 1 K. B. 87. 

486. Add. Annotaiion : — ^Retd. Nixon v, Erith 
U. D. 0., [1924] 1 K. B. 819. 

452a. General Housing Memorandum 

No. 4.] — Elkington V. Wandsworth Corpn. 
(1924), 41 T. L. B. 76 ; 88 J. P. Jo. 702. 

468. Add. Annotaiion : — ^Apld. Higgins v. North- 
ampton County Borougte.(1926), 90 J. P. 82. 


PART XVI. SECT. 2, SUB-SECT. 2. 

k i. In giving decUnone .] — 

Where the owner's eni^eor is made 
arbitrator, he must guard against 
being unduly iufluenoed by his em- 
ployers ; & if it appears that he is so 
biased as to be likely not to decide 
fairly, then the contraotor wiU not be 
bound by his docision. — Dlomb v. 
Rboina (OiTir), [19201 1 W. W. R. 
311 ; 60 D. L. H. 93 ; 18 AiU. L. R. 
94.— CAN. 


PART XVI. SECT. S. SUB-SECT. 1. 

dl. Pltf. i—mid: en- 

titled to payment for plans adopted & 
used, although there was no express 
contract to that effect. — SiNOLAra v. 
Land Settlement Board (B.O.), 
[1925J 2 1). L. R. 1050.— CAN. 
g i, Work done hefore registra- 


tion as architect ,] — ^A person employed 
as . an arcdiitect ysho is not registered, 
Sl whose employment is discontinued 
before he becomes registered, cannot 
recover for his services. — R owley v. 
Cook, [1920J 2 W. W. B. 331 ; 62 
D. L. R. 709.— CAN. 

PART XVI. SECT. SUB-SECT. 2. 

k i.. Plans approved try etnploj/er — 
To be used at future date.]— HeW ; 
employer bound to pay, even though 
the building coiftexigplated was never 
erected. — Q uirk v. Town ok Sydney 
Mines (1923), 66 N. S. R. 281.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 3. 

‘ 445 ii . . ] — A n architect employed 

to prepai'o plans is entitled to bo paid 
a fair remimeratiou for his work, 
notwithstanding that the employer 
does not benefit by the work & does 


not erect th^^lmildiiigs contemplated 
by the plans .— hutohinson v , Zive 
(1027), ft N. L. R. 4oX.— S. AF. 

PART XVI. SECT. 8, SUB-SECT. 4. 

0 (p. 445) i. — Pltf., an 

architect, prepared plana for & superin- 
tended the erection of a buUding esti- 
mated to cost $175,000. After $50,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 34 per cent., amotmting 
to $6,125, intimating that the fuU 
charge for Mb services would be 6 per 
cent, of the estimated cost. Deft, con- 
sidered the claim excessive, Sc dispensed 
with pltf. *8 further services: — Held: 
pltf. should be awarded for his services 
lip t o the time of his dismissal, including 
damages for dismissal, the sum of 
$8,000.— Cobb v, Roy, [10211 64 
N. S. R. 135 ; 57 D. L, R. 23 2.— CAN. 
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BUILDING SOCIETIES. 

Part III.— Rules. 

17. Add* Annotaticm : — Apld. Re Quinn & 20* Add* Annotation : — Consd* Be & 

Na4>ional Catholic Benefit & Thrift Soc.’s National Catholic Benefit & Thrift Soc. s 

Arbitration, [1921] 2 Ch. 818. Arbitration, [1921] 2 Ch, 318. 


Part IV.- 

36. Add* Annotation : — ^Refd. Beuchar v* Gas 
' Light & Coke Co., [1924] 2 Ch. 426. 

37. Add* Annotation: — Refd. Sun' Permanent 
Benefit Bldg. Soc. v* Western Suburban & 
Harrow lioad Permanent Bldg. Soc., [1921] 

• 2 Ch. 438. 

41. Add, Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v* Western Suburban & 
Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


-Officers. 

54. Add. Annotation : — ^Mentd. Sun Permanent 
Benefit Bldg. Soc, v* Western Suburban & 
Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Oh. 83. 

65a. 8. P* B. v.'Hastte (1863), Le & Ca. 269; 
1 New Bep. 335 ; 32 L. J. M. 0. 63 ; 7 L. T» 
695; 27 J. P. 85 ; 9 Jur. N. S. 235; 9 
Cox, O* C. 264 ; 169 E. B. 1391 ; sub worn. 
B. V* Hartie, 11 W. B. 293, 0. 0. B. 


Part VII.- 

109. Add* Annotation : — ^Mentd. Sun Permanent 
Benefit Bldg, Soc. v* Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Ch. 74. 

• 

110. Add. Citation: — subsequent proceedings^ 
[1921 ] 2 Ch. 438, 0. A. 

110a. Rights & benefits under — Whether 

transferable.] —rSuN Building Society v* 
Western suburban & Harrow ’ Road 
Building Society, No. 230a, post* 

111. Add. Annotation : — Generally^ Mentd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Bo^ Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

112. Add. Annotations: — As to (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. v. Western 
Suburban ^ Harrow Road Permanent Bldg. 
Soc.,J1921] 2 Ch. 4.38. As to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


-Advances. 

Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg, Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

119. Add. Ciiaiion : — subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 

143. Add. Annotation : — Mentd. Campbell v, Pol- 
iak, [1927] A. C. 732. 

144. Add. Annotation: — ^Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 

146. Add. Annotation :--netd* Sun Permanent 
Benefit Bldg. Soc. v* Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Ch. 71. 

184. Add. A nnofof tons Refd. Sweet v. Mac- 

diarmid (or Henderson) (1920), 7 Tax Oas. 
640 ; Inland Revenue Oomrs. v. Hay (1924), 
8 Tax Cas. 636. 


Part VIII. — Borrowing and Loans. 

187a. Fop purchase of mortgages — Whether pur- Harrow Road Permanent Bldg. Soc., [1921] 

pose of society.] — Sun Building Society v* 2 Ch, 83. 

Western Suburban Harrow Road igg. Add* Annotations : — As to (2) Reid. Bowling 
Building Society, No, 230a, post* v* Cox, [1926J A, 0, 761. Generally, Mentd. 

190« Add. Annotation : — ^Refd. Sun Permanent Dominion Coal Co. v* Ma^inonge S.S. Co., 

Benefit Bldg. Soc. v* Western Suburban dc [1922] 2 K. B. 132 ; Boston Oorpn. v 


PART Vn. SECT. 2. 

n i. — — ' Rifihi to partial release 

of mortgaoed property,] — Almon v. 
Fairbanks (1876), lO N. S. R. (i 
R. & C.) 407.-~CAN. 


PART VII. SECT. 8. 

id. Assumption of mortgage by pur' 
chaser — MorUhly initcUmeTUa — 


UigUs of purchaser.]— v.' SHEP- 
HERD (1881), 29 Gr. 310.— CAN. 

PART VII. SECT. 4. 


losBOB Inotured In the mnnagoincnt of 
tho Booloty.— L ee t>* Canadian Mutoal 
Loan Co. (1?02).^2? O.JL. JT. 105 ; 5 
O. L. R. 471 \ 2 0. W. R. 370.— CAN. 


124 i. DelermifuUion of amount pay- 
able — Liability fpr losses incurred in 
vnanagenvimt of — Held : under 

tho mtge. In question & the bye-laws 
& rules of tho society, the society could 
not chaxue against the xntge. a share of 
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PART VII. SECT. 6, SUB-SECT. 2. 

t. For the existing ” Held paragraph 
read ** Held : pltf. was entitled to 
foreclose lor the whole amount due, 
to be computed acoording to tho rules," 



Vol. Vn.— Building Societies. Oases 198-370. 


Fenwick (1923), 129 L* T, 766; Holt v. 
Markham, [1923] 1 K. B. 504 ; Oantiore San 
Booco S. ,A. V. Clyde Shipbuilding & En- 
gineering Co., [1924] A. C. 226; Anchor 
Donaldson V. Crossland (1928), 45 T. L. B. 97. 

199. Add, Annotations : — Mentd. Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 
Austraha & dxina (1928), 97 L. J. K. B. 609. 
202. Add. Annotation : — Refd. Joachimson v. 

Swiss Bank Corpn.J [1921] 3 K. B. 110. 

204. Add. Annotation : — ^Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban So 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 83, 

214. Add, Annotations : — Mentd. Liggett (Liver- 


Part IX. — Investment or Other 

228. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban So 
Harrow Road Permanent Bldg. Soc., [1921] 

2 Ch. 438. 

230. Add. Citation : — subsequent proceedings^ 
[1921] 2 Ch. 438, C. A. 

230a. Insufficient surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can bo drawn is that it agrees to transfei; 
such benefits as it itself enjoys, So that it 
cannot do. Pltf. society w«as in liquidation, 
So in May, 1919, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of tliirty-seven of the freehold 
So leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete, 
pltf. society issued a writ for specific per- 
foraiance. Subsequently tl)e parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ultra vires deft, society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, So whether pltf. society ccruld transfer 
the mtges. without, the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society : — Held : (1) although 


Part X.— 

242. Add. Citation .*-^7 J, P. 468. 

251. Add. Annotation : — ^Refd. Northwood v. 


pool) V. Barclays Bank (1927), 137 L. T. 443 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia So China (1928), 97 L. J. K. B. 609. 

220. Add. Annotations : — Refd. Bowling Cox, 
[1926] A. C. 751. Mentd. Dominion Coal 
Co. V. Mackinonge S.S. Co., [1922] 2 K. B. 
132 ; Boston Corpn. v. Fenwick (1923), 129 
L. T. 766 ; Holt v. Markham, [1923] 1 K. B. 
604 ; Cantiare San Bocco S. A, v. Clyde Ship- 
building So Engineering Co., [1924] A. C. 226; 
Anchor Donaldson v. Crossland 11928), 45 
T. L. R. 97. 

223. Add. Annotation : — ^Mentd. Sim Permanent 
Benefit Bldg. Soc. v. Western Suburban So 
Harrow Ro^ Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


Application of Surplus Funds. 

the^ contract might be intra viresi in its incep- 
tion, notwithstanding that deft, society h^ 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, So as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore rio order for 
specific performance ought in the circum- 
stances to bo made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf society was not 
in a position to transfer to deft, society all 
the rights So benefits to wliich under them it 
was itself entitled, pltf. society was not 
ready So willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v. 
-Westehn Suburban & Harrow Road 
Building Society, [19211 2 Ch. 438; 91 
L. J. Ch. 74 ; 125 L. T. 782 ; 37 T. L. R. 
.844 ; 05 Sol. Jo. 734, 0. A. 


Disputes. 

L. C. O. (1927), 137 L. T. 49. 
277. Add, Cilaiion : — 37 J. P. 468. 


Part XIII.- 

307, Add, Citation : — subsequent proceedings, [1921 ] 
2 Ch. 438, C. A. 

370, Add, Annotations: — As to (2) Refd. Bowling 
t;. Cox, [1926] A. 0. 751. . Oenerdlly^ Mentd. 
Domixfion Coal Co. v. Mackinonge S.S. Co., 


Dissolution. 

[192212 K. B. 132 ; Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766 ; Holt v. Markham, 
[1923] 1 K. B. 604 ; Cantiare San Rocco 
S. A. V. Clyde Shipbuilding & Engineering 
Co., [1924] A. C. 226 ; Anchor Donaldson v, 
Orossland (1928), 45 T. L. R. 97. 
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BURIAL AND CREMATION. 


Part I.— Rights and Duties of Executors and Others as to 

Burial. 


20a« Not freehold estate— No personal estate- 
3 & 4 WIU. 4, c. 104,]— CAitTER V. Beard 
(1889)^ 10 Sim. 7 ; 8 Jur. 632 ; 69 B. B. 614. 

AwnokOiona : — Be^ Re Rliodes, Hhodes 
44 Ch. D. 94. flientd. Wentwortli i?. Tubb (1841). 1 Y. & 
a Ch, Coe. 171, 

45* Add, Annoiaiion : — As to (2) Retd. Kent v, 
Atkinson, [1923] P. 142, 


47# Add, AnnoiaHon : — ^Refd# Barnett v, Ooheny 
[1921] 2 K# B. 401. 

50 a. Verbal Instructions by .deceased for 

elaborate funeraLl — Re Bead, Galloway v. 
Harris (1892), 30 Sol. Jo. 620. 


Part III. — Burial in Churches and Churchyards. 


121. Add. Annotation : — Reid. B. v. North, Ex p. 
Oakey (1926), 43 T. L. B. 60. 


138. Add. Annotation: — Reid. Capel St. Mary, 
Suffolk ». Packard, [1927] P. 289. 


Part V. — Fees on Burial in Churchyard or Cemetery 

165e Add, Citation : — sub nom. Anon., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

« 

201. Add, Annotation: — Generally t Refd. R. v. North, Ex p, Oakey (l'920), 43 T. L. B. 00. 


Part VIII. — Provision of Burial Grounds under Burial Acts. 


204* Add, Annotation : — Gbnsd. Nicholl v. Uant- 
wit Major Parish Council, [1924] 2 Oh. 214. 
22S. Add, Annotation : — Refd. Rotunda Hospital> 
Dublin V, Ooman (1920), 7 Tax. Cas. 617. 

228a. Power to acquire land by exchange.] — 

Nicholl v, Ijlantwit Major Parish Coon* 
on., No. 291a, post, 

231. Add, Annotation: — As to (1) Apld. Hoskyns- 
Abrahall v, Paignton U. D. C., [1928] Ch. 671. 

262a. .] — The rights of tlie grantee of a grave 

or vault in a cemetery, imder Cemeteries 
Clauses Acts, are righ^ of interment of the 
dead therein, of erecting or constructing a 


monument or vault, & of keeping such monu- 
ment or vault in reasonably good repair, 
subject to the regulations of the bunal 
authority, & with its consent. The grantee 
has no freehold interest in the grave or vault, 
& no right to use same for the purpose of 
performing private rites or ceremonies, or 
bo open & enter the vault or tDOib for the 
purpose of depositing any articles therein, 
without the consent of the burial authority. — 
Hoskyns-Abrahall V, Paignton Urb^ 
Council, [1928] Ch. 671 ; 97 L. J. Ch. 225 ; 
139 L. T. 116 ; 92 J. P. 103 ; 26 L. G. B. 
131 ; affd„ 92 J. P, Jo. 848, C. A. 


PART III. SECT. 6, SUB-SECT. 2. 

186 i. Removal — To another part of 
churchyard,] — Where a proposed 
exteasion of the fabric of a SootttBb 
jSplsoopal church entailed encroach* 
ment on part of the graveyard surround- 
ing the church, the ct., in the exeroise 
of the notdle oMcium, authorised the 
removal, subject to certain conditions, 
of the gravestones, & their re-ereotlon 
upon or near the fabric of the new 

1192618. O. 780*-*iOOT. 


PART'Vni. SECT. 5. 

260 i. Extent of fight — To A, hU 
leira A: aaaign8,**H-Vndor Cemetery 
lot, R. S. A., 1922 (o. 166), the 
mrobaser of a lot cannot get by a 
lonveyanoe, even when expressed to 
>e to his heirs Sc assigns, a title in fee 
impie without restnotion or Jlmita- 
ion. The title wfaloh he obtains may 
>roperly be described as an easement. 
-Stbathcjona ObmjbtfAy Co^e.^TxY- 
X)a, [192418 D. L. R. 625 ; 2 W. W. E, 
170 J 20 Alta, L. E. 459.--OAN. 

260 U. To whom right of 
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huruing passes. 1 — ^Tbe right of buryl^ 
in the lot suooeo^, speaKhig genpr^y, 
to ’ Uie next-of-kin of dooeased,— - 
Strathoona Obmbtbry Co. v. 

U9241 8 D. L. R. 626 ; 2 W. W. E. 
970 ; 26 Alta. L. E. 469.--CAN. 

PART IX. WOT. 1. 

sd. ProMbtHng emplogment ofhir^ 
labour to improve Intndl niofs.]— -ffoa .* 
zeaabnable 9c within me aireotOTS* 
p 0 Wei»v--"STOAtHC 01 IA Oo. 

W. W. E* 910 ; 20 Alta. L. E#469^AN. 



VdL Vn.— Burial and Oxemation. Oases 274— 87S. 


Part X. — Position of Burial Grounds. 

274* Add, Annaiaiion : — Mentd* Ghraigala Merthyr | 277. Add, AnnoitUion : — Refd* A,*Qr* v, Hodgson, 
Ck). V , Swansea Oorpn., [1928] Oh. 235. 1 [1922] 2 Oh. 429. 


Part XI. — Closed and 

284. Add, AnrudaHon : — ^Refd. Swift v. Board of 
Trade, [1926J A. 0. 520. 

291. Add, Annotation : — Consd. Nicholl v, liant- 
wit Major Parish Council, [1924] 2 Oh. 214. 

291a. ^ -.] — parish council being the duly 

constituted buri^ authority for the parish 
took from pltf., in consideration of a covenant 
to red^m the tithe rentcharges charged on 
the ^nd being conveyed & on adjoining land 
retained by pltf., a conveyance of land “ to 
^ hold the sarne . . . according to the true 
intent & meaning ** of the Burial Acts. The 
land proved uz&t & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground : — Held : (1 ) the land 
first acquired by the council had never been 
“ set apart for the purposes of interment ** 
& was not therefore a “ disused burial 
ground,** so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2 ) the councD 
had power to effect the exchange by virtue 
of the powers to seU land hot required for 
mterments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, S8. 28 & 26, as extended by 1853 Act, 
8. 7. — Nichoix V, Llantwit Major Parish 
Council, [1924] 2 Ch. 214 ; 93 L. J. Oh. 
602 ; 131L. T. 634; 68 Sol. Jo. 718. 

292. Add, Annotation : — Consd. Nicholl v, Uan- 
twit Major Parish Ootxncil, [1924] 2 Ch. 214. 

800. Add, AnnotaiionB : — Consd. St. Nicholas 
Aeons V, L. C. 0., [1928] A. C. 469. Mentd. 
Hui*ley V, Stepney B. 0. (1923), 67 Sol. Jo. 
767. 

300a. Urinal.] — ^A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been whoUy 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed : — Held: (1) the proposed urinals 
were ** buildings ” within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 


Disused Burial Grounds. 

ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, ^ was 
not a “ budding ** withiij^ the above Acts ; 
(3) the facts proved justiff^ t e authorisation 
of games in the convermi ciAurchyard, but 
organised games, such as cHcket &> football, 
the laying out of tennis courts Sl the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
untU the council had made bye-laws embody- 
ing'the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the \ occupants^ of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council V. Mortimer, [1926] P. 87. 

300b. Toolshed.j—BERMONDSEY Borough Coun- 
cil V. Mortimer, No. 300a, ante , 

800c. Underground chamber.] — St. Nicholas 
Acons (Rector & Churchwardens) v, 
London County Council, No, 309a, post, 

309. Add, Annotfdion : — ^Dlstd. St. Nicholas Acons 
v. L. C. C., [1928] A. C. 469. 

309a. .] — ^A brick built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders tk reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Coimcil, would constitute a ** build- 
ing *’ erected “ upon a disused burial ground ** 
within 1884 Act, s. 3, <fc an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
& Churchwardens) v, London County 
Council, [1928] A. 0. 469 ; 97 L. J. P. C. 
113; 139 L. T. 530; 92 J. P. 185; 44 
T. L. B. 656 ; 26 L. G. R. 583, P. C. 

315. Add, Annotation : — Generally^ Refd. Ber- 
mondsey B. 0. V . Mortimer, [1926] P. 87. 

323a. * Playground for chfldrea — ^Tennis courts 

& swings.] — ^Bermondsey Borough Council 
V , Mortimer, No. 300a, ante , 

830. Add, Annotation : — Consd. St. Nicholas Acons, 
London V. L. 0. C., [1928] P. 102. 


Part XVI. — Registration of Burials. 

875. Add, AnnotaiionB : — As to (1) Consd. Gla- 879. Refd. Brocklebank v. B., [1925] 1 K. B. 

morgan County Counoli v GlaSbrook, [1924] 62. As to (3) Refd. Marshal Shipping Co. 

1 B. 879. As to (2) Consd. Glamorgan v. Board of Trade, [1928] 2 K. B. 843. 

County Council v, Glasbh>ok, [1924] 1 K, B. 


PAPT XI. dSCT. 1, SUB-SfiOT. 2.— A. 

2841. CkmjmlBory sale — Basis of 
90ffipeiiiai<on.>-^Oxi expropriation of 


a oemetorv, tbe trujstees can only 
clalis vaJno as cemetery A cannot have 
the value of sand Sc gravel deposlta 
beneath it, that not be^ part of 
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value to the owners. — R. v, Middlet^ 
Orubob Tbustbss (1920), 66 D. h, R. 
60.— OAN, 



Cacws 88S— 889. 


English anp Empire Digest Supplement. 


Part XIX. — Taxation and Rating of Burial Grounds and 

Burial Fees. 

388. Add, Annotation! — Mentd. Durham County 889. Add. Annotations: — Refd. Poplar* Assmt. 
Council V. Tanfield Overseers, [1923] 2 K. B. Com. v, Koberts, [19221 2 A. C. 93 ; Harper 

333. V. Hedges, [1923] 2 K. B. 314. 


PART XIX. 

Bm. Taxes — Whether land in use for 
purposes of cemetery, \ — Bubnaby Dis- 


TitioT CoRPN. V. Ocean View Devetx>p- 
MENT. Ltd., [19231 3 D. L. R. 1073 ; 
32 B. C. R. 413.~^AN. 
m i. Method of 


valuation,] — Falribk Parish Council 
V, Stirlinoshire Assessor, [1928] 
S. 0. 406.-H5COT. 
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Vol. vm.— Cases 4a— 47. 


CARRIERS. 


Part I. — Who is a Common Carrier. 


4»a. >De£tsi, furniture removers 

& warehousemen, contracted to carry pltf.’s 
furmture from L. to H., the contract being 
subject to a condition that the contractors 
woiild not be responsible for loss or dam^e 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts-* 
servants, the remaining portion being damaged 
by the fire. Pltf, sued defts. for the value of 
the goods damaged & destroyed ; — Held : 
defts. wei^e not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire. — ^Turner v. Civil Service 
Supply Assocn., Ltd., [1926J 1 K. B. 50; 
95 L. J. K. B. Ill ; 134 L. T. 189. 

Annotation : — Folld. Fagan v. Qroen & Edwards (1925), 70 
Sol. Jo. 185. 

4b. .] — Defts., furniture removers & 

warehousemen, contracted to cany pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed whOe 
in transit by fire, which was occasioned by the 
negligence of defts.* servants. Pltf. sued 
defts. for the value of the goods : — Held : 
as defts. were bailees only & not common 
carriei's, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Fagan v. Green & Edwards, Ltd., [1926] 

1 K. B. 102 ; 95 L. J. K. B. 363; 134 L. T. 
191 ; 70 Sol. Jo. 185. 

5a. Upon terms limiting liability.] — Great 

Northern By. -Co. v. L. E. P. Transport & 
Depository, Ltd., No. 234a, post, 

6. Add, Annotation ; — As io (3) Refd. G. N. By. 

V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 

12a. .] — ^Turner v. Civil Ser- 

vice Supply Assocn., I/td., No. 4a, ante. 


12b. ^ — ^Fagan V, Green 

Edwards, Ltd., No. 4b, ante. 

14a. Of goods accompanied by passenger.] — 

By London County Council (Tramways Sd 
Improvements), Act, 1911, s. 42 : “ Every 
• passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ” under certain con- 
ditions. In respect to Inggage which did 
not fulfil these conditioi^ 1 i council were 
entitled to make such chaj^ as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 lbs. to a customer, instructed 
his servant to convey it by one of defts.* 
tramcars. The servant did so, Sd in addition 
to^jaying his ovm fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In ^an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London Ooimty Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68). — Bosenthali?. London County 
Council (1921), 131 L. T. 563; 88 J. P. 
157 ; 22 L. G. B. 527. 

16. Add, Annotation : — Consd. G. N. By. v, 
Ij. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

17. Add, Annotation : — Refd. G. N. - By. v, 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 


18. Add, Annotation : — Refd. G. N. By. v, 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

31. Add, Annotations: — Refd. G. N. By. 

L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50. 


Part II. — Private Carriers and Forwarding Agents. 


43. Add, Annotation : — As to (1) Refd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

44, Add, Annotation : — Generally, Refd. Pratt v. 
Patrick, [1^24] 1 K. B. 488. 

46. Add, Annotation : — Refd. Troy v. Eastern 


Co. of Warehouses Insce. & Transport of 
Goods, etc. (Petrograd) (1921), 91 L. J. K, B. 
632. 

46. Add, Citation : — 1 5 Asp. M. L. C. 208, 

47. Add, Citations: — 91 L. J. K, B. 632; 15 
Asp. M. L. C. 387, 


PART I. SECT. 1. 

4 i. Carryinij on business as carHer-^ 
FvrnUuTe removed. } — Doft., a carriop 
& forwarding agent, tendered for the 
removal of pltf.*B fumltur© in the 
following terms : ** We beg to quote 
£120. This price Includes idl transit 
charges. Including delivery to house Sc 
unpacking, also risk of breakage, the 
value of any one package not to 
exceed £10,** This tender was ac- 


cepted : — Held : doft. was not in this 
transaotloii a common carrier, & Mer- 
oantile Law Act, 1918, s. 19, did not 
apply. — Wilson t?. New Zealand 
Express Oo., Ltd., [1923] N. Z. L. R. 
201.-~N.Z. 

51. Carrier of gooda^Of all person 8^ 
For A£re.>— Mathewbon v, Mjtchklt-^ 
PooLKY V, MrrcifELL, [1926] i D. L. H. 
384— CAN. 
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PART J. SECT. 2. 

151. Haulage contractor — Person tow- 
ing damaged motor cars ,] — Persons 
engaged in the business of towing 
damaged motor care are common 
oorriere, & as such ore entitled to 
retain the thing transported until 
payxxient for services rendered. — 
Terry v, Automobile Owners 
Assocn. (1927), Q. R. 65 S. O. 300.— 
CAN. 



Enousr asstd Emfies: Diobst Stjpflbmbkt. 


omm 


Part III. — ^The Contract at Common Law. 


61. Add. Annotation : — Refd. G. N. By. v. 
L. E. P. Transport ^ Depository, [1922] 2 

K. B. 742. 

58. Add. AnnotoHona :~Ae to (1) Apld. Canadian 
Pacific By. v. Kelvin Shipping Co. (1927), 138 

L. T. 869« Aa to (2) Held. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646. 

61. Add. Annotation : — ^Mentd. G. N. By. v. 
L. £. P. Transport Depository, [1922] 2 

K. B. 742. 

66. Add. Annotations : — Aa to (1) Held. G. N. By. 
V. h. E. P. Transport & Depository, [1922] 
2 K. B. 742 Aa to (2) Refd. G. N. By. v. 
L E. P Transport Sn Depository, [1922] 
2 K. B. 742. 

82. Add. A^inotaiion : — ^Refd. G. N. By. v. 

L. E. P. Transport Depository, [1922] 2 

K. B. 742. 

85. Add, Annofaiiona : — Mentd. The Empress 
(1923), 92 L. J. P. 42 ; Ellis* Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451 ; Pratt v. Patrick, 
[1924] 1 K. B. 488. 

90a. -J — Great Northern By. Co. t?. 

L. E. P. Transport & Depository, Ltd., 
No. 234a, post. 

92a. .] — Chests of tea of reaps, were 

delivered to a railway co. for conveyance 
from A. to C. The railway broke down, Sd 
by an arrangement between the railway co. 
& applts., who were common carriers by water. 


96. 


97. 

98. 


applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railwtCy again ; — Held : in so 
doing, applts. had. not so far departed from 
their usual course of busmess as to take these 
journey^ out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire while ' on 
board one of their boats.— -India General 
Navigation & By. Co. v. Drehari Tea Co. 
(1923), 93 L. J. P. C. 108 ; 130 L. T. 554; 
16 Asp. M. L. C. 286, P. C. 


Add AnnotaHona : — Refd. Pratt v, Patrick, 
[1924] J K. B. 488. Mentd. G. N. By. v. 
L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

Add. Annotation : — ^Mentd. G. N. By. v. 

L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 


Add. Annotation: — ^Mentd. G. N. By. v. 
L. E. P. Ti‘ansport & Depository, [1922] 2 
K. B. 742. 


114. Add. Annofaiiona : — Aa to (1 ) Refd. United 
States Shipping Board v, Bunge & Bom 
(1924), 41 T, L. R. 73. Aa to (2) Refd. Buerger 
V. Cunard S.S. Co., [1926] 2 K. B. 646. 

149. Annotations: — ^After “ Aa to (2)*’ add 
“ Refd.** 


151. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp A Heacock, [1924] 1 R. B. 566. 


PART III. SECT. 8, SUB-SECT. 1.— A. 

t J, ,j — The <mu9 ia on the 

carrier to prove that the loss is not 
duo wholly or in part to his negligence, 
& that he took all known means a 
reasonably prudent carrier should take 
to preserve goods from damage. — 
OANAPiAN Northern Quebec Hy, 

00. V. Fleet, (19231 4 D. L. R. 1112 ; 
26 Can, Ry. Cas, 238. — CAN, 

t iJ. — In accordance with 

a rule of the Canadian freight classidea- 
tion approved by Railway Board, goods 
were loaded by the owners, pltis., & 
undet the standard bill of lading, carriers 
are not liable for any lose or dama^ 
caused by the act or default of the 
shipper or owner. An accident hap- 
pened through the Cooring of a oar 
giving way on account of the weight 
plao^ on it by pltts. The defective 
flooring was known to both parties, 
bnt pu&. alone knew the use the ears 
were to be put to : — Held : the acci- 
dent should bo attributed to pltfs.* 
method of loading rather than to' any 
breach of duty on part of defts. — 
Canadian Wksttnohottsk Co., Ltd. 
r. Canadian Pacific Ry. Co. <1923), 
64 O. L. R. 238.— CAN. 

t iii. Default of conaignee.' 

Hatfield & Co. v. Canadian PAcmo 
Rt. (N. B.), [19261 2 D. L. R. 93.— 

CAN. 

t fv. Position of Indian rail- 

teai/s.] — A railway co. In India under 
Indian Railways Act, 1890, is not 
an insurer, but Is under the duty of 
taking a certain measure of reasonable 
care. — G reat Indian Peninsula Ry. 
Co., Ltd. v. Jesuaj Patwarx (1927), 

1. L. R. 66 Calc. 132.— IND. 

77 iia. — i.1 — Northern 

Grain Co. v. Canadian National 
Ry«. Sc grand Trunk Pacific Ry„ 
[1922] S W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 

77 V. — Through sub-con- 

iractnr*8 negligence.] — When a carrier 
undertakes for reward to carry goods 
Sc entrusts the carriage of them to a 


sub-contractor, & the goods aro subse- 
quently lost through the sub -con- 
tractor*8 negligence or that of his 
servants, the carrier is liable, because 
there has been a breach of his under- 
taking that ordinary care will be 
exercised in the carriage of the goods. 
— Wilson e. New Zealand Express 
Co., Ltd. (No. 2), (1924J N. Z. L. R. 
46.6.— N.Z. 

77 Vi, <5. P, WiiRON V, New Zea- 
land Express C3o., Ltd. (No. 3), 
[1924] N. Z. L. R. 890.— N.Z. 

85 iii. .1 — Goods were dam- 

aged : — Held : defts. were not excused 


from liability by any special *00011001 
In the bills of lading issued after delivery 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were liable. 
— Edoett, Ltd. v. Pacific Great 
Eastern Ry. CJo., [1923] 1 W. W. E, 
684 ; 32 B. O R. 37.— CAN. 

91 i, Goods destroyed — No writ- 

ten contract limiting liability.y—Held : 
applts. were oommon carriers Sc were 
liable to owners for goods d^troyed 
by fire without proof of negligence. — 
India General Navioation Sc Ry. 
Co. V. Dbkhari Tea Co.. Ltd. (1923), 
L, R. 61 Ind. App. 29. — IND. 


PART III. SECT. 3. SUB-SECT. 1.— B 

100 i. . Goods stolen from ear 

rier*s warehouse at destination — Carrie 
making no warehouse charge. 1 — H^ , 
bolcling the goods at owner's 
defts. Qould not be found liable tor tb< 
loss unless they wore gruilty of wlUu 
ncgleot or misoonduot. — B rown v 
Dominion Express Co. (1921), 6' 
D. L. R. 826 ; 61 O. L. R. 369.— CAN 


100 U. — — Consignee with 

notice of arrival— Ponded goods — Car- 
rier lia62e.}— G eorge v. Canadian 
Northern Ry. Co., (1922) 63 O. L. R. 
94.— CAN. 


too ill. 


Carrier not 


liable — Failure of vonsignee to remove 
goods within reasonable Dta- 

MKNT Sc PZADKAWOLSKI V. CANADIAN 
Excess Co., [1923] 8 D. L. R. 1122 ; 
62 O. L. R. 114.— CAN. 
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part 111. SECT. 3, SUB-SECT. 1.— D. 

105 i. IlUgalUy as defence.] — Pltf. 
shipped by deft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincial statute Sc of 
Dominion legislation. Pltf. in the 
shipping bill declared “ that this ship- 
ment is of a class & shipped under 
conditions permitted by law.*’ Part 
of the goods were stolen from defts.* 
oar at destination : — Bold : pltf. could 
not roonrer. os the cause of action was 
founded upon an Illegal contract.— 
Major v. Canadian Pacific Ry. Co., 
[1922J 3 W. W. R. 612.— CAN. 

PART III. SECT. 8, SUB-SECT. 2.— B. 

sf. Who are .] — While there was in 
Ireland an internal rebellion, with an 
army employed to support it, armed 
raidors took goods from a ry. 00 . who 
W’ere common cai’riers : — Held : the 
raiders were “ King’s Enemies,” & tho 
00 . was not boimd to reimburse < tho 
owner. — Secretary of State for 
War V. Midland Great Wkstern 
Rt. Co. of Ireland, [1923] 2 I. R* 
102.— IR. 


PART III. SECT. 4. 

155 I. Effect of delay — Consignee may 
refuse goods — Measure of damages.}— 
Leolfro r. R. (1920), 62 D. L. R. 324 
20 Bxoh. C. R. 236.--CAN. 


PART III. SECT. 5. 


h 1. -.] — Devlin v. 

Grand Trunk Rt, Co. of Canada 
(1870), 30 U. C. R. 6374— CAN. 


159 ix. 




ORTAGE Milling Sc Transfer Co. v. 
RAND Trunk Paoifio X^t. Co„ 

.023] 3 D. L. R» 84j 33 Man. L. R. 
I . MdOQi o xsr xo ri as ._IriAM 


169 X. Delay in 

delivery.] — HatfIkld Sc Scott, Ltd. 
V. Canadian Pacific Ry. Co. (198X), 
67 D. h. R. 468.— *UAN. 


159 xl. ^IimiA 

General Navigation Sc Ry. Co„ 
Ltd. V. GmiDHABlLAL GOBBRDHONB 



Vfli vm—canien. Cases 201— sate. 


201t Afmctatiim i — RitU, Fneer v. filatepiel, 

Staiap Heacocfc, [1824] 1 K. B. 666. 

808* ^4d. AnnotoHOfis ;-^Retd. TcaiUMJceanica Soc* 


Italiazia di Kavigaziono v. Sbipton, [1923] 
1 K. B. 31 ; Prager r. Blatepiel, Btaxap &; 
Heacock, [1924] IK, B. 560. 


Part IV.—^Modifications of the Common Law Contract 


232» Add» AnnotaUon : — As to (1) Hefd. G. N. Ry, 
V. L. B. P. TraxiBpoit & Depository* [1923] 
2 !Kr~B. 742. 

.] — carrlep who regularly receives 
for carriage upon terms limiting his 
liability^ may be under the obligations A 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his UabUity 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
conamon carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carriage or whether they are a rail- 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 


Forwarding agents delivered to a railway 
CO. for carriage certain carboys containing' 
a corrosive fluid & also certain bales of felt 
goods on the terms of consi^punei^t notes 
tempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods^except on special 
conditions. The cariboys insufficient to 
contain the fluid, which 4l|caped injured 
the felt goods. . The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 
Held : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods ; (2 ) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to i*ecover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 


Das (1927), I. L. R. 6i CJalo. 430.— 

IND. 


166 it Goods 

damaged.] — Whoie goods are damaged 
In transit &haYe been in the handft of 
a number of carriers, the vendor must 

g rove the damaro took plaoo while In 
16 custody of the carrier ho is suinff. 
— Ross: & Laflammb, Ltd. v. Camp- 
BBbL, WuaoN & Strathdee, Ltd. & 
Grand Trunk Pacific Rt, C5o., 
[1923] 1 D. L. R. 397.— CAN. 

166 iii. Short delivery, ] 

— Held : defts. hod discharged the 
onus of showing that they haid trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for oonveyanoo or delivery, & 
they thoreimon ceased to be liable. — 
Harris v, Dublin &; South Eastern 
Rt. 00., [19271 I. R. 137.— IR. 


sg. IV hat consignee must prove — Thai 
goods in good condition when shipped — 
TImI goods actually passed over hue of 
defendants .] — ^Nova Sales Co. v, Cana- 
dian Pacipio Rt., [1926] 3 D. L. R, 
919.— CAN. 


PART UJ. SECT. 6. 

Goods sent to specified wharf. ] 
e'videnoe of a oonstmotivo 
delivery, which imposed on the ofiorler 
the duty of takli^ the goods on board. 
— ^Morrison v. Thompson (1677), 11 
N. S. R. (2 R. Sc O.) 411.— CAN. 

PART HI. SECT. 7, SHB-8ECT, 1. 

d i, .J — Goods carried by defts. 

for pHf. ; — Held : at bwner^ risk 
while in defts.* warehouse at point of 
destination. — Brown e. Dominion 
Express Co* (1921), 67 D. L. R. 326 ; 
61 O* L. R. 369.'— OAkN. 

d U. — •.] — When goods entrusted 
to a shipowner, trading as a common 

r fier, nave reached tnelr destination 
been stored pending removal by 
the oonsiguee, the oarrter ceases to be 
liable . as an Insurer. — Oakley v. 
WHTTBBotnBUB Sc Oo. (1921), 17 Tas. 
L. R. 126.— Am. 


e I. S, P. O^NEiixt?. Great Western 
Ry. Co. (1867), 7 C. P. 203.— CAN. 

f ii. .] — Secretary of State v, 

Har Kishan Das-Kura Mal (1925), 
I. L. R. 7 Lah. 370.— IND. 


PART III. SECT. 7, SUB-SECT. 2. 

182 ii. .]— Premier Lum- 

ber Co. V , Grand Trunk Pacific Rt. 
Co., [1923] 1 D. L. R. 649; [1923] 
S, C. R. 84 ; 1 W. W. U. 473.— CAN. 

182 iii, .] — Northern 

Elrctrio CJo., Ltd. v. Canadian 
Pacific Ry. Co. Sc Fillmore Rural 
Telephone Co., Ltd. Sc Wibebo, 
[1923] 3 D. L. R. 781 ; 3 W. W. R. 
^8.— CAN. 

PART III. SECT. 7, SUB-SECT. 3. 

p i. Delivery withoui reQuiri7hg 

surrender of bills of lading — Delivery 
after indorsement of bills of lading as 
security, eld : tiie carriers wore 
liable. — ^Hickman Grain Co. v. 
Canadian Paoifto Ry. Co., [19271 
1 D. L. R. 861 ; 1 W. W. R. 317 ; 32 
O. R.C. 333 ; 36 Man. L. R. 322.— CAN. 

p Ii. .] — Campbell v, Canadian 

Pacipio & Canadian National Ry. 
Coe. (1924), 30 Can. Ry. (jfeks. 380. — 
CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

■ i. .] — Held: a consignee by 

delay in Rooepting delivery cannot 
extend the period of the contractor’s 
liability as such, — P obtaob Milling 
Sc I'RANBFEB Co. V. GBAND 1’RUNK 
Pacific Ry. Co., tl923] 2 W. W. R. 

--CAN. 

ik. Bights of carrier — To sell — 
Mufl be exercised with reamnaM.e 
diliffertcs.]— D avis v, Elliot (1924), 
66 O. L. R. 683.— CAN. " 

PART IIL SECT. 7, SUB-SECT. 6. 

199 1. When iustifUd — liefusdl of 
consignee to pay charges ,] — Patel e. 
Kkelsr Sc Co., [1928] App. D. 60S. — 
S. AF, 
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PART III. SECT. 7, SUB-SECT. 7. 

201 i. Whether agent for sale of 
necessity — Perishable goods — Sale with- 
out communicating with oumer,] — Where 

g oods -carried by a railway oo. aro 
able to perish while in. its possession 
because of the consignbo's delay in 
taking delivery, the oo. has the right 
to advertise Sc soil the goods without 
any notice to the cousin or, whether 
or not there aro any tolls payable. — 
Alberta Potato Sc Vegetable Co. 
V. Canadian Pacific Ry. Co. (Alta.), 
[1927] 2 D. L. R. 813; [1927] 2 

W. W. R. 06 ; 32 Can. Ry. Oas. 356.— 
CAN. 

PART HI. SECT. 8. 

0 . Add “ revsd, (1921), 64 D. L. R. 
316 ; 60 O. L. R. 228.** 

0 i. .] — Nazzareno v. Al- 

QOMA Eastern Ry. Co. (1922), 70 
D. L. R. 268.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

■1. Condition requiring notice of loss — 
A bsentx of notice mr to right of etdion, J — 
Premier Lumber Co. v. Grand Trunk 
Pacific Ry. Co,. [1923J 1 D. L. R. 649 ; 
[1923] S. O. B, 84 ; 1 W. W. R. 473.— 
CAN. 

sm« S, P, Northern Electric Co., 
Ltd. V, Canadian Pacific By. Co. & 
Fillmore Rural Telb3>hons Co., Ltd. 
Sc WiBEEG, [192^ 3 D. L. R. 781 ; 3 
W. W. R. 378.-^AN. 

tn. UnUed States freight classifica- 
tion,] — A contract of cfurrtage of goods 
from the United States to Canada 
made ecoording to a freight olasslflca- 
tion in use in the United States, 
whereby the carrier’s liability was 
limited to a certain amount : — Held : 
to be authorised by Railway Act, 
1919 (o. 68), 8. 322 (4), Sc such classifica- 
tion Sc limitation were binding on the 
shipper. — Sporle v. Great Northern 
Ry. Co.,11926] 8 D. L. R. 302 ; [1925] 
2 W. W. R. 386 ; 30 Can. Ry. Cas. 186 ; 
35 B. O. R. 232.— CAN. 
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for the damage done to Ids goods. — Obeat 
Northern By, Co. v. L. B. P. Transport 
Depository, Ltd., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 064 ; 38 T. L. B. 
7J1, 0. A. 

244. Add, Annotation : — Refd. Dew v. United 
British S.S. Go. (1928), 139 L. T. 0?8. 

262. Add, Annotations : — Refd. The Christel Vin- 
nen, [1924] P. 61 ; Elder, Dempster v, 
Paterson, ^ochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 

265. Add. Annotations : — Consd. Turner' v. Civil 
Service Supply Assocn*, [1026] 1 K. B. 60 ; 
Forbes, Abbott & Lennard v. G. W. By. 
(1927), 44 T. L. B. 97. Refd. Fagan v. Green 
& Edwards, [1926] 1 K. B. 102. 

266. Add. Annotations: — As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marino, American Can Co. v. Same, [1927] 
2 K. B. 432. {See [1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Refd. Rutter 
V. Palmer, [1922] 2 K. B. 87 ; Fagan ik Green 
& Edwards (1926), 70 Sol. Jo. 186. Generally, 
Mentd. Wasserman v. Blackburn (1926), 43 
T. L. R. 95. 

267. Add, AnnoiaHohis : — Refd. Ambatielos v* 
Anton Jurgens Margarine Works, [1922] 2i 

K. B. 185 ; Butter v. Palmer, [1922] 2 K. B. 
87. 

271. Add. Annotations: — As to (1) Apprvd. & 
Apld. L. & N. W. By. v, Neilson, [1922] 2 
A. C. 263. As to (2) Apprvd. & Apld. 

L. & N. W. By. V. NeUson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard S.S. Co., 
[1925] 2 K. B. 040. 

300. Add, Annotation: — As to (2) Consd. Ehinger 
V. 8. E. & C. By. & Pullman Oar Co. (1922), 
38 T. L. R. 678. 

302. A dd. Annotation : — Refd. Rosenthal v. L. 0. C. 
(1924), 131 L. T. 563. 

342. Add. Annotations : — As to (1 ) Refd. Rosenthal 
V. Lf. C. C. (1924), 131 L. T. 663. As to (2) 
Consd. Rosenthal v. L. 0. C. (1924), 131 L. T. 
663. 

347. Add. Annotations : — As to (2) Apld. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 

2 K. B. 742. As to (3) Apld. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 

2 K. B. 742. 


351. Add. Annotations : — Refd., 'G. 1^. Ry. v, 
L. E. P, Transport' & Depository, [1922] 
2 K. B. 742 ; Forbes, Abbott & liennard v. 
G. W. Ry. (1927), 44 T. L. R. 97. 

362. Add. Annotation: — As fo (1) Refd. Brown v* 
Harrison (1927), 96 L. J. K. B. 1026. 

376. Add. Annotation : — As to (4) Refd. Nunan v* 
Southern By., [1924] 1 K. B. 223. 

381. Add. Annotation: — As to (1) Consd. G. N. 
Ry. V. L. E. P. Transput & Depository, 
[1922] 2 K. B. 742. 

408. Add. Annotation — As fo (1 ) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

411. Add, Annotation : — As to (1) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

416. Add, Annotation : — Generally, Mentd. G. N. 
Ry. V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

426. Add. Annotations : — As to (2) Apld. He City 
Equitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Boai^d v. L. & N. E. Ry. 
(1924), 131 L. T. 123. 

436. Add. Annotation : — As to (1 ) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
licwis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. O. 522. 

442. Add. Annotations : — As to (2) Consd. B<e City 
Equitable Fire Insce. (1924), 40 T. L. B. 863 ; 
Metropolitan Water Board v, L. & N. E. Ry, 
(1924), 131 L. T. 123. 

452. Add. Annotations : — Overd. L. & N. W. Ry. 
V. Neilson, [1922] 2 A. 0. 263. Consd. Buerger 
V. Cunard S.S. Co., [1925] 2 K. B. 646. 

463. Add. Annotation : — Consd. Neilson v, L. & 
N. W. Ry., [1922] 1 K. B. 192. 

454. Add. Citations: — [1922] 1 K. B. 192; affd. 
sub nom. London & North Western Ry. 
Co. V. Neilson, [1922] 2 A. 0. 263 ; 91 
L. J. K. B. 680 ; 38 T. L. R. 653 ; 66 Sol. Jo. 
502, n. L. 

Add. Annotations : — Apld. Buerger v. Chinard 
S.S. Co., [1925] 2 K. B. 646. Refd. Turner 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

480. Add. Citations : — ajfd., [1922] 1 A. C. 178 ; 
91 L. J. K. B. 423 ; 127 L. T. 1 ; 38 T. L. R. 
359 ; 27 Com. Cas. 247, H. L. 


PART IV. SECT. 1, SUB-SECT. 4.— A. 

o i, Ooods lost — No proof of 

misconduct of carripr*8 Bervants — Car- 
rier not liable .] — South African Rys. 
V. OoNRADiE, [1922] App. D. 137. — 
S. AF. 


PART IV. SECT. 1, SUB-SECT. 7. 

t i, ** Value at place 6^ time of 

ehivm&rd.**] — field : the value muBt 
not be calculated at the cost price to 
the owner at the place where he bought 
the goods, but at t be market value of the 
goods at the place & time of shipment. 
— ^Thompson v. Canadian pacihc 


By. Co. (1922), 62 O. L. R. 306.— CAN. 

so. Goods excc^ing declared value — 
Shipper bound by declared vedue .] — 
Sporlr V, Great Northern Ry. Co., 
[1925] 3 D. L. R. 302 ; [1926] 2 W. W. 
R. 385 ; 30 Can. Ry. Cas. 186 ; 35 
B. C. R. 232.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— B. 

P, .) — TAMBOLI 

V. Great Indian Peninsula Ry. Oo. 
(1927), 65 L. R. Ind. App. 67. — IND. 

e (p. 69) i. Must be approved 


by liailway Commissioners Board- 
Onus of proof of approval on comer, 
Sporlb V. Great Northern Ry. Ck)., 
[1924] 4 D. L. R. 184 ; 3 W. W. R. 
136 ; 3<B. C. R. 140.— CAN. 

1 (p. 69) I. .]— 

PuRAN Das V. East Indian Ry. Co. 
(1927), I. L. R. 6 Pot. 718.— IND. 

1 (p. 69) II. ' 

Sheo Narain V. East Indian Ry. 
(1927), I. Jj. R. 60 All. 246.— IND. 

n (p, 69) i. — — — " .]— 

Mason & Risen P^ano Co. v, Canadian 
Pacific Ry. Co. (1908), 8 W. L. K. 
951 ; 1 Sask. L. R. 213 ; 8 Can. Ry. 
Cas. 369.— CAN. 
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VoL Vm.— Carriers. Cases 480-678a. 


Part V. — Carriage of Persons 


480. Add, AnnotcUion : — Retd. Phillips v, Britannia 
Hygenic Laxmdry Co., [1923] 1 K. B. 639. 

516. Add, Annoicdions : — Consd. Brandon v, 
Osborne Garrett, [1924] 1’ K, B. 648 ; The 
Paludina, [1926] P. 40. Refd. Singleton Abbey 
(Owners) v, Paludina (Owners), The Paludina 
(1926), 96 L. J. P. 135. 

636. Add, Annotation : — ^Reld. Singleton Abbey 
(Owners) v, Paludina (Owners), The Paludina 
(1926), 96 L. J. P. 135. 

560. Add, Annotation : — As to (2) Refd. Sharpe v- 
Southern Ry. (1925), 133 L. T. 693. 

660a. Warning not heard by passenger — 

Passenger asleep.]^ — ^Pltf. was a passenger on 
defts,* railway to G. by a train which arrived 
at that station while it was stUl daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf. realised that he was at G. station, £ 


fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. Tliere being a drop of five 
feet from the carriage floor to the gipund, he 
fell & was injured : — Held : even if til the 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.*s 
act in getting out without looking wliere he 
was going was contributory negligence, Sc 
defts. were not responsible. — Suaupe v. 
Southern Ry. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, C. A. 

571. Add, Annotation -Distd. Sha^ v. Southern 

Ry., [1926] 2 K. . 311. ^ 

572. Add, Annotation : — Refd. Sharpe v. Southern 
Ry. (1925), 133 L. T. 693. 

573. Add, Annotation: — As to (1) Consd. Shaipe 
V, Southern Ry., [1925] 2 K. B. 311. 

578. Addn Annotation : — Apld. Broome v. Agar 
(1928), 138 Lr. T. 698. 

579a. /S^. Whitehouse v. Midland Ry. Co. 
(1866), 30 J. P. 760. 


PART V. SECT. 2. SUB-SECT. 1. 

483 i. Not liable for mere accident — 
Apart from neoUacnce or misconduct .] — 
Mills v, Canadian Pacific Steam- 
ships. Ltd. (1926), Q. ll, 65 S. 0. 14S. 

—CAN. 

483 ii. Marciiksseault 

V, Canadian National Rys. (1926), 
Q. K. 42 K. B. 355.— CAN. 

4 S 8 1 , Caused by act of stranger . ] — 

If an accident is due to the train leaving 
the metals, primA facie the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly -disposed 
ersous over whom the railway co. 
ad no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector in which the 
accident occurred, the railway co. will 
not bo liable for negligence or for 
damages. — Jbwan Ram Khettry v. 
East Indian Ry. Co. (1924), I. L. R. 
51 Calc. 861.— IND. 

490 ii. Opening carriage 

door.] — While a street oar was backing 
up to a platform which it had overrun, 
a passenger opened one of the rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was inside the 
car collecting faros, & had left the door 
unlocked Sc unguarded, although the 
motorman had informed liim that ho 
was going to back up : — Held : defts. 
were liable. — Odegaakd v, Winnipeg 
Eleotbio Co., [1927] 4 D. L. R. 387 ; 
[1927] 2 W. W. R. 589 ; 36 Man. L. R. 
592.— CAN. 

497 ii. Driver of omnibus stoop- 

ing down to recover tickets on floor ,] — 
Bradley v, Bell Bus Co., [1928] 
N. Z. L. R. 204.— N.Z, 

512 i. Act done in course of 

employment,] — Pltf., a passenger upon 
a south-bound car of an electric street 
ry. CO., got off at a stopping place, & 
crossing behind the car, attempted to 
ass over the rails used by the north - 
ound cars, & was struck by a oar Sc 
injured. She had followed the direc- 
tions given her by the conductor of 
the Bouth-boimd oar ; — Held : pltf. 
was entitled to recover. The way 
pltf. was directed to take was daugoroui^ 
Sc this was known to the conductor. — 
Forster v, Toronto Ry. <3o. (1921), 
67 D. L. R. 441 ; 51 0. L. R. 136.— 
CAN. 

J.S. 


PART V. SECT. 2, SUB-SECT. 3. 

k i. Bye-law prohibiting 

passengers from riding on car plat- 
forms. 1 — Where it was proved that 
pltf. could not, by exercise of reason- 
able cai'o, have avoided the accident, 
that there was standing room Inside 
the car, but standing passengers 
prevented bin) from going in : — Held : 
pltf. was entitled to recover. — K imb 
V. Hamilton Radial Kleotrto Ry. 
Co. (1921), 50 C). L. R. 113; 64 

p. L. R. 191.— CAN. 

PART V. SECT. 2, SUB-SECT. 5. 

p. Add ** revsd. (1920), 48 O. L. R. 
386 ; 19 O. W. N. 221." 

p i. Train stopping before reaching 
station — No duty to warn passengers .] — 
(iBAND Trunk Ry. Co. of Canada v. 
MItrphy, 11924] 1 D. L. R. 450 ; 11924] 
S. C. R. 101 ; 29 Can. Ry. Cas. 398.— 
CAN. 

q i. .] As 

as the entrance doors of a street oaf 
ai*o open while the car is standing at 
a passenger landing place there is an 
implied invitation extended to in- 
tending passenger to enter the car, 
& it is the duty of the conductor in 
charge of the car to afford thorn a 
reasonable opportunity to do so in 
safety. Ho Is therefore negligent It. 
giving the signal to staii^the car before 
the entrance doors aro^ closed & all 
persons attempting to board the car 
are safely on. — Wilson v, Winnipeg 
Electric Ry. Co., (19221 2 W. W. R. 
610 ; 68 D. L. R. 817.— CAN. 

B i. Conductor not on plat- 

form.] — A tramway conductor, as the 
car was approaching a " stop if 
required " station, wont on to the top 
of the car to change the screens which 
showed the destination of the car, 
having satisfied himself that there was 
no one who wished to board the car, 
& that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who tnought she had given 
a signal to stop, stopped on to the 
footboard & was Jolted off after the 
car had passed the station, & was 
injured : — Held : no blame attached 
to the conductor, & the aocident was 
duo to the fault of tho passenger. — 
Gray v. Glasgow Corpn., [1926] S. C. 
967.— SCOT. 

584 V. — Passenger thrown down,] 
— Held: there was negligenoo on the 
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e art of defts.* servants, & deft, liable 
I damages. — Guild ay r. Winnipeg 
Elecithc Hy. Co.. [1922] 3 W. W. R. 
498 ; 70 I). L. U. .517.— CAN. 

t i. Passenger stepping from moving 
car — Accident avoidable by cjncrcdse of 
reasonable care by carHir.] — Grji<"Fin 
V. Cape Breton Electric Co. (1921), 
63 D. L. R. 251 ; 55 N. 8. R. 19.— 
CAN. 

t ii. — In contravention of bye- 
law. V— Held : a contravention of an 
absolute statutory provision precluded 
a claim for damages. — Hill v. Grand 
Trunk Ry. Co. (1922), 62 O. L. R. 
508.— CAN. 

u i. Whiii is dangerous condition.] 

— Ellto'it V. Toroni’o Transporta- 
tion OoMmssiON, [1927] 1 D. L R. 
259 ; 32 Can. Ry. Cas. 200 ; fA) 

O. L. R. 609.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

586 ii. .] — Deft. co. gratuitously, 

& for her own convenience, carried 
pltf. some four hundii^d yards past a 
station, where she was allowed to 
alight. At this place tho groimd was 
not level, & a person living along the 
line had been permitted for his own 
convenience to lay down on tho right 
of way a platform, one end <»f which 
rested on a plank. Pltf. do,st?ondiMl 
safely to the ulatfonn, but in passing 
from it she fell & was Injured, owing, 
as alleged, to some defect in tho con- 
dition of the plank supporting it : — 
Held : the co. was not liable.— ^URiCFi 
V. British Columbia Electric Ry. 
Co., Ltd. (1900), 7 B. C. R. 85.— CAN. 

592 ii. •] — Where a 

passenger, arriving at a station at 
night, walked along a platform, not. 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded, &, after leaving tho 
platform, fell into an excavation In 
tho railway co.’s gioimds & was 
injured : — Held : the oo. were liable. — 
(Jldright V. Grand Trunk Rt. Co. 
OF Canada (1895), 22 A. R. 286. — CAN. 

sa. Waiting room — Passage leading 
to " Ladies Toilet " — Unlighted d- un- 
locked door opening on to stairs to 
basement.] — Pltf.'s wife entered a 
passage leading from a waiting room, 
above the entrance to which were the 
words *• Ladies Toilet.*’ Tho passage 
had three doors loading off it on tho 
loft. The first was apparently that 
of a private oflBioo, tho second was 
marked "Ladles Toilet'* but was 
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Cases 697>-685b. English and Empibe! Dighst Supplement 


597# Add. Annotodion : — Apprvd. & Apld. Letang 
V. Ottawa Electric Ry., [1026] A. 0. 726.* 

598a. .] — ^Applt." met with an 

accident on respB.* propei'ty by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Besps. contended that applt. nad been guilty 
of contributory negligence, & that the maxim 
** Volenti non fit injuria applied to prevent 
her from receiving compensal^on :->—Held : 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of “ Voleriii non fit injuria 
failed. — Letano v, Ottawa Electric By. 
Co., [1026] A. C. 725 ; 06 L. J. P. C. 163 ; 
135 L. T. 421 ; 42 T. L. B. 606, P. C. 

598b. Whether escalator dangerous.]- 

Alexander V. City & South London By. 
Co. (1028), 44 T. L. B. 460, D. C. 

603. Add. Annotaiion : — As to (3) Refd. Montreal 
City V. Watt & Scott (1022), 128 L. T. 147. 

606. Add. Annotation : — Refd. Nunan v. Southern 
By.. [10231 2 K. B. 703. 

609. Add. Annotation : — As to (2) Consd. Sharpe v. 
Southern By., [1025] 2 K. B. 311. 

620. Add. Annotation : — As to (1 ) Retd. Phillips v. 
Britannia Hygienic Laimdry Co., [1023] 1 
K. B. 630. 

629. Add. Annotation : — Refd. Gayler & Pope v. 
Davies, [1024] 2 K. B. 75. 

688. Add. Annotation : — Refd. Pratt v. Patrick, 
[1024] 1 K. B. 488. 

646. Add. Annotaiion. : — Refd. Mersey Docks & 
Harbour Board v. Procter, [1023] A. C. 263. 

652. Add, Annotation : — Refd. Buft'y-Amell, etc. 
Co. V. B., [1022] 1 K. B. 600. 

683a. Necessity for submission to Rates 

Tribunal of schedule for standard season 
tickets.] — Be Standard Charges Schedules, 
No. 1323a, post, 

683b. Season ticket rates — Continuation of — 

1921 Act, 8. 84.] — Southend Corpn. v. 
liONDON Midland & Scottish By. Co. 
(1927), 19 By. & Can. Tr. Cas. 216. 

884. Add. Annotations ;-^Consd. Fagan v. Green 
A Edwards (1026), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern By., [1924] 1 K. B. 223. 


686a. Railway company — Whether api^c* 
able — Action under Fatal Accidents Act, 
1846 (c. 93).] — ^Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoveralde 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v. Southern By. Co., [1924] 1 K. B. 
223 ; 03 L. J. K. B. 140 ; 130 L. T. 181 ; 40 

'T. L. B. 21 ; 08 Sol. Jo. 130, C. A. 

Annotation: — Meiitd. Venn v. Tedeaoo, 11926] 2 K. B. 227. 

685b. Injury on journey by special 

train.] — ^Pltf. was engag^ as a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf . & other 
men from 0. to H., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words : ** On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to H. 
by any ordinary workman's train without 
payment. This voucher is only available 
by workman's train." The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
on it {inter alia) the words : * ‘ See back. Work- 
men. By special cheap train for the ‘ working 
classes.' " On the other side were {inter alia) 
the words ; " This ticket is issued subject to 
the bye-laws, rules A regulations of the Man- 
aging Committee," & " This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 & 63 Viet, 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100." ^ ^e 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
London, ’& limited the co.’s liability to £100, 
subject to certain conditions. Pltf. ^ was 
injui'ed by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves & pltf. whereby 
their liability was limited to £100. The ct, found 


looked, & the third, a few feet beyond, 
was standing open. There was no 
artificial light in the passage, & the 
daylight was waning. I^ltf.’s wife 
passed through the open doorway & 
Immediately roll down a flight of stairs 
into the basement below, & was 
severely Injured : — HeM : the third 
doorway was a trap or concealed place 
of danger. & was a place to which pltf.'s 
wife might reasonably have been 
expected to go in the belief, reasonably 
entertained, that she was entitled or 
Invited to do so. — Knowlton v, 
Hmao EI.ECTRIO Power Commission 
OP Ontario, [19261 1 D. Ij. K. 217 ; 58 
O. L. H. bO.—CAN. 

Doors leading front- 

of carrier .] — The public cannot assume 
that access is allowed through all the 
doors dpenlng into or leading Into or 
leadtog out or a waiting room. When 
the doors intehded for public use are 
fndloated, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
negligence ; on the contrary, the 
absence of any notice should put the 


public upon iaqulry whether it should 
attempt to open these doors & to 
iroceod further into a place where it 
las no business. But, even if fallur© 
>o keep such doors locked may amount 
n m^ligence, the carrier will not be 
liable for an accident to a passenger 
where the cause of the accident was 
the passenger's own wont of caution in 
proceeding beyond such a door in the 
dark Sc in a strange place. — Canadian 
National Ryb. Co. v. Lepage, 11927] 
3 D. L. R. 1030 ; [1927] 8. C. R. 675.— 
CAN. 


PART V. SECT. 2, SUB-BECT. 11. 

p i. — .J— The form of 

contract or shipping order used by a 
ry, 00 . In oonneotion with the trans- 
portation of live stock provided that 
an attendant should, aooomnany the 
shipment, but should not nave the 
rignt to .travel free or at a rate loss 
than f^e ordinary fare, unless he had 
signed the special form of contract 
printed on the back of the shipping 
bill, which oontalnod limitations as to 
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3 laims for personal injuries sustained 
ivhUe tiaveUing. Jn on action to 
recover damages for Inluries during 
brausportatiou, due to the negil^noe of 
the ry, oo.’s servants : — Held : the fact 
bhat the attendant had not paid any 
Fare was due to the fact that the ry. 
QO.'s agent made no attempt to collect 
the fare, & the ry. oo, was responsible 
Coi the omission ; the attendant was 
a full-fare passenger & not a trespasser 
& was entitled to recover damages. — 
Stewart v. Grand Trunk Pacifio 
Ry. Co.. [1924] 1 D. L. R. 881; 1 

W. W. B. 478.— CAN. 

» 

PART V. SECT. 2, SUB-SECT. 12. 

im. Passenger stemding on platform of 
moving cor.}— A passenger who leaves 
his seat in a tramway oar sc goes on to 
the platform, while the oar Is In motion, 
Is not neoessarUy guilty of contributory 
negligence should lie meet with an acci- 
dent while on the platform, the q^stlon 
depending In each case upon the par* 
ticularwrcumstances. — Buchanan v* 
QIJMIGKIW OOBTN., [1921] S. O. 648.— 
SCOT. 



Vol. Vin,‘^-<!aniers. Cases 686b — 818. 


that pltf . must be taken to have been aware 
of the conditioDfi indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journejr * Held : although the ticket the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, So contained no r^erence to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, In the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.*s liability should be 
limited to £100, & pltf. could recover no more 
than that amount. — ^Heabx v. Southern Ry. 
Co. (1025), 41 T. L. B. 305, C. A. 

685c. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arisir^ from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners* 
servants. A subsequent clause provided that 
no claim under the contract shoidd be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.* servants, but no 
written notice of any claim was given by pltf. 
within the time liinited by the contract ; — 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejmdcm generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
pltf. had failed to give any written notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
L1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 09 Sol. Jo. 106 ; 
16 Asp. M. L. 0. 432. 


689. Add, AnmUsHona : — ^Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131 ; Hearn v. Southern 
Ry. (1925), 41 T. L. B. 306. 

695. Add, Annotations : — ^Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131. Mentd. Anchor 
line (Henderson) v, Dundee Harbour Trus- 
tees, EUerman lines i;. Dundee Biarbour 
Trustees, Thomson, Shephard v, Dundee 
Harbour Trustees (1922), 38 T. L. R. 299. 

696. Add, Annotation : — ^Refd. Walpole v, Canadian 
Northern Ry., [1923] A. C. 113. 

703a. .] — ^METROPOLtfrAN Ry. Co. v . 

Great Westeiin By. Co. (1886), 3 T. L. R. 
113. 

704. Add, Annotations : — Refd. Paterson Zochonis 
V , Elder Dempster, [1983] 1 K. B. 420 ; 
Pratt V , Patrick, [1924] IF B. 438. 

724. Add, Annotation : — As Consd. Smith v. 

Schilling, [1928] 1 K. B. 429. 

725. A.dd, Annotation : — ^Refd. Baker v, Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482, 

764. Add, Annotation : — Refd. Poland v, Parr, 
[1927] 1 K, B. 236. 

765. Add, Annotation : — Refd. Poland v, Parr, 
[1927] 1 K, B. 236. 

775. Add, Annotation : — Refd. Percy v, Glasgow 
Corpn., [1922] 2 A, O. 299. 

777. Add, Annotation : — ^Refd. Percy v, Glasgow 
Corpn., [1922] 2 A. O. 299. 

781a. .] — Where a passenger on a 

tramcai* makes a sufficient & proper tender 
of his fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he w'as or was not aw^are of the name 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment. — Percy v , Gi.asoow Corpn., [1922] 
2 A. O. 299 ; 91 L. J. P. 0. 187 ; 127 L. T. 
.501 ; 80 .T. P. 201 ; 38 T. L. R. 722 ; 66 
Sol. Jo. 655 ; 20 L. G. R. 606. 


Part VI. — Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van — By order of 
official.] — Bhingeb v, South-Eastern & 
Chatham Ry, Co. & Pullman Oar Co,, Ltd., 
No. 851a, post, 

810. Add, Annotation : — Generally^ Mentd. Oom- 
pania Martiartu v. Royal Exchange Assce., 
[1923] 1 K. B. 650. 


811. Add, Annotations: — As to (1) Refd. Elder, 
Dempster v, Paterson, Zochonis, Griffiths, 
Lewis Steam Navigation Co. v, Paterson, 
Zochonis, [1924] A. O, 622 ; Pratt v, Patrick, 
[1924] 1 K. B. 488. 

813. Add, Annotation : — ^Refd. Elder, Dempster v. 


PART V. SECT. 3, SUB-SECT. 6. 

688 V. .-h^Ueld: in 

view of the Buiallness of the type in 
which the ooudltion was printed & the 
absence of any devioe to draw attention 
to it, defts. had not taken reasonable 
means to bring It to pursuer's notloo. — 
WlLUA-MSON V. NOBTH OF SCOTLAND, 

«Ta. NAvroATiON Oo., [1916] S. C, 
654.- 


TabifK Paoifio Ooast S.l^. Oo. e. 
gaMON am), 63 S. O. K. 861 ; 66 
L. R 614 J [1982J 2 W. W, R. 320. 
CAN. 


s i. S, P, Erickson v, Canadian 
E*aoifio Ry. Co., Wai^tkad v. CaNxV- 
>IAN Paoifio Ry. Co. (Sank.), [1928] 
L D. L. R. 29 ; [1927] 3 W. W. R. 749. 

-UAN, 

PART V. SECT. 7. 

b i. — : Hefusal to obey con- 

IwAw — Bequest unreaeondble — Comer 
ioftlc.)— R ainbs V, British OoL^BiA 
SiJSOTBio By. Co. (1921), 70 D. L. R. 
88 ; 80 B. O. R. 840.— CAN. 

B i. Hemoval exposing pas- 

enger to donger^-CarrUr liable, 
iowB V. Niagara St. Cato^nhs & 
Doronto Ry. Oo., [1926] 2 D. L. R. 

291 


115; 30 Can. Ry. Gas. 96 ; 56 O, L. R. 
202 ; r&oag., [1924] 4 D. L, R. 339 ; 65 
O. L. R. 387.— CAN. 

mi. Removal exposing pae- 

eenger to danger — Carrier liable, ] — 
Howu V , Niagara St. Catharines Sc 
Toronto Ry. Co., [1925] 2 D. L. R. 
115 ; 30 Can. Ry. Oas. 95 ; 56 O. L. R. 
202.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

o i. — Sent back by returning 
steamer after arrival at destination — 
Carrier liable ,] — Smith v. Union 
S.S. Co. (1922), 68 V, L. R. 488.— 
CAN. 



Cases 818—893. 
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Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 

823. Add. Annotation : — As to (3) Folld. Vosper v, 
G. W. By. (1927), 137 L. T. 620. 

827a, Luggage put in compartment by porter-— 
Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 
some friends Vhom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled to recover. — 
Vosper v. Great Western By. Co., [1928] 
1 K. B. 340 ; 97 L. J. K. B. 51'; 137 L. T. 520 ; 
43 T. L. B. 738 ; 71 Sol. Jo, 005, D. C. 

830. Add. Annotations: — As to (1) Reid. Ehinger 
V. S. E. &; C. By. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper t;. G. W. By. (1927), 
137 L. T. 520. Aa to (2) Refd. Ehinger v. 

S. E. & C. By. & Pullman Car Co. (1922), 38 

T. L. B. 678. As to (3) Consd. Eliinger v. 

S. E. & C. By. & Pullman Car Co. (1922), 38 

T. L. B. 678. 

831. Add. Annotation : — Generally, Refd. Vosper 
V. G. W. By. (1927), 137 L. T. 520. 

833a. 8. P. Harrison v. Great Western By. Co. 
(1876), 39 J. P. 312. 

851a. -.1 — Pltf., who was a pas- 

senger with a tickiet from Paris to London 
via Dover, & thence by the railway of deft, 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers' luggage, 
& that CO. did ^ that was reasonably 
necessary to bring this condition to pltf.'s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 


at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact r^ationship between the two 
deft. cos. On the arrival of the train in 
London the lu^age was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. ; — Held .* as a railway co. contracted 
as insurers of passengers' iugg^e except 
where the loss was caused by the passenger's 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Car Oo.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable. — Ehinger 
V. South-Eastern & Chatham By. Co. & 
Pullman Car Co., Ltd. (1922), 38 T. L. B. 
678; 66 Sol. Jo. 633. 

851b. .] — A special contract, 

entered into between a shipowner Sc a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage “ under any circumstances 
whatsoever " : — Held : sucli a stipulation 
covered the case of wilful default Sc mis- 
feasance by the shipowner's servants. — 
Taubman V. Pacific Steam Navigation Co. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. O. 336. 

Annoiaiions : — Consd. I’rloo v. Union Lifirhierago Co. (1904), 
73 L. J. K. B. 222 ; Travora v. (toopor, [1915] 1 K. B. 73. 
Reid. The Poarlmoor, [1904] P. 280. 

852. Add. Annoiatmt : — Generally. Reid. Albe- 
marle Supply Co. V. Hind, [1928] 1 K. B. 307. 

857. Add. Annotation: — As to (1) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add. Annotations : — Consd. Werner v. Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 573. Reid. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Co. V. Paterson, Zochonis, [1924] A. C. 
522. 

863. Add. Annotations : — Refd. L. Sc N. W. By. 
V. Neilson, [1922] 2 A. C. 263 ; Niman v. 
Southern By., [1923] 2 K. B. 703 ; Buerger 
V. Cunard S.S. Co., [1925] 2 K. B. 646 ; The 
Befrigerant, [1925] P. 130, 

866. Add. Armotations : — Consd. Ehinger v. S. E. 
& C. By. & Pullman Car Co. (1922), 38 
T. L. B. 678. Apld. Hearn v. Southern By. 
(1925), 41 T. L. B. 305. Reid. Nunan v. 
Southern By., [1923] 2 K. B. 703. 


Part VII. — Carriage of Animals. 


885. Add. Annotation : — ^Reid. G. N. By. v. 
L. B. P. Transport & Depository, [1923] 2 
K. B. 742. 

890. A dd. Annotation : — Refd. G. N. By. v; 


L. B. P. Transport & Depository, [1922] 
2 K. B. 742. 

89S. Add. Annotation : — ^Reid. G, N. By. v. 
L. B. P. Transport & Depository, [1922] 
2 E. B. 742. 


PART VI. SECT. 8. SUB-SECT. 4. 


d i. Special contract.] — Held : it 

Tvas a ’valid answer to plfi.’s action 
that shtj hod assented to he bound by 
the contract relieving the carrier from 
liability. — I'^nnell v. Montreal S.S. 
Co. (1876), C Nfld. L. R. 124.— -NFLD. 

d ii. Constr^iciion .] — 

Dixon v. Rictielteo Navigation Co. 
(1889), 18 S. C. K. 704.— CAN. 


« i. 


-.] — Held .* pltf. was 


bound by the conditions. — ^W ood v. 
Allan (1880), 13 N. S. Xi. (1 R. & G.) 
477 ; am. (1882), 15 N. S. B. (3 
il. &; G.) 211.— CAN. 


865 ili. Inexperienced 

traveller.] — Held : pltf., a woman of 
scant education Sc unaccustomed to 
travel, was entitled to recover from 
deft. co. notwithstanding a clause on 
her ticket llmitixig defts.' liability, 
as the clause had been waived, 8c there 
was a special contract. — Tolebton v. 
Cunard S.S. Co.. [1924] 3 D. L. U. 
355 ; 2 W. W. R. 927 ; 33 B. O. K. 
651.— CAN. 


PART VII. SECT. 8. 

w i. Animala dying of arsenic 
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poisoning .] — ^Action against deft. ry. 
co. dismis^d, as there was no evidence 
eonneoting the cause of injury witli 
any alleged negligence, Sc the oauso of 
the damage was purely a matter of 
speculation. — ^Turner v. Canadian 
Pacific Ry. Co., [1922] 2 W. W. R. 
858 ; 66 D. L. R. 81.— CAN. 


M a* V UJ 

claim given at point of delivery .] — 
Knioht-Watson Ranohino Co. v, 
Canadian Paoipio Ry. Co., [1921] 
3 W. W. R. 788 ; 62 D. L. R. 601 ; 
15 Sask. L. R. 1.— CAN. 



VoL vm. — Carriers. Cases 896 — lOlSa. 


Part VIII. — Carriage of Explosives and Dangerous Goods 


895. Add, Annotation : — Consd. G. N. By. v, 
L. E. P. Transport & Depository, [1922] 
2 E. B. 74 : 2 , 

( 

896. Add, Annoiaiions : — As to (1) Gonsd. G. N. 
By. V, L. E, P. Transport & Depository, 
[1922] 2 K. B, 742. As to (2) FoUd. G. N. By. 
V, L. E. P. Transport & Depository, [1922] 


2 K. B. 742. As to (3) Refd. Transoceanica 
Boc. Italiana di Navigazione v, Shipton, 
[1923] I K. B. 31. 

896a. .] — Great Northern By. Co. v, L. E. P. 

Transport & Depository, Ltd., No. 234a, 
ante. 


Part IX. — ^^Measure of Damages. 


905. Add, Annotation : — Refd. Patrick v, Bnsso- 
British Grain Export Co., [1927] 2 K. B. 
535. 


910. Add. Annotations : — Gonsd. Patrick v, Busso- 
British Grain Export Co., [1927] 2 KB. 535 
Apld. Re Hall & Pirn’s Arbitration (1928), 139 
L. T. 50. Refd. Pinnock v, Lewis & Peat, 


[1923] 1 K. B. 690. A. Hall v. Pirn 

(1926), 32 Com. Cas. 46. 

918. Add. Annotation: — As to (1) Refd. Patrick 
V. Russo-British Grain Export Co., [1927] 

9. IT « 

930. Add. Amioiaiion : — ^Refd. Ai’onson v. Molga 
Holzindustrie A./G. Leningrad ^927), 32 
Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business 


9541a. Side entrance to — Refusal to re-open.] — In 

deciding an application for the provision of 
reasonable facilities undcT 1854 Act, s. 2, & 
of reasonable facilities & conveniences under 
1921 Act, s. 10 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations, 

& the facility or convenience asked for will 
not be ordered where it is onjy for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland By. Co. at N. which had been closed 
in pursuance of a general policy of “ closed *’ 
stations adopted by the co., & it was shown 
that only 16 per cent, of the passengers using 
the station, who were mainly season & weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order.—NoTTiNOHAM Corpn. v. Midland 
By. Co. (1922), 128 L. T. 639 ; 67 Bol. Jo. 

404 ; 21 L. G. B. 71 ; 17 By. ^ Can. Tr. 

Cas. 72. 

955. Add, Annotation : — Gonsd. Nottingham 
Corpn. V. Mid. By, (1922), 128 L. T. 639. 

968. Add, Annotaiion : — As to (3) Gonsd. Notting-^ 
ham Corpn. v. Mid. By. (1922), 128 L. T. 539. 

Q76a. Refusal to accept privately owhed 

PART X. 


wagons.] — ^Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afl'ord reason- 
able facilities for the receiving, forwarding, 
delivery of traffic on their railway, or the 
subjection of appets., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Char- 
lUNGTON, Gardner, Lockett & Co., Ltd. v. 
SouTHEiiN By. Co. (1920), 42 T. L. R. 758; 
19 By. & Can. Tr. Cas. 1. 

980. Add, Annotaiion : — As to (1) Gonsd. Charring- 
ton, Gardner, liockett v. Southern By. (1926), 
42 T. L. B. 758. 

1010a. To continue former facilities — ^Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injimetion 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pendmg .a 
decision as to the rights of the parties : — 
Held: this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should' be 
made. — Great Central By. Co. v, London 
ifc North Western By. Co. (1922), 17 By. & 
Can. Tr. Cas. 89. 

1015a. Necessity lor submission to Rates 
Tribunal of schedule for standard workmen’s 
fares .] — Ro Standard Charges Scheditlb^^, 
No. 1323a, post. 


For oasos dooidod by tho Board of Hallway Cominlselouers for Canada, see, gmcmllu, Railways, Vol. XXX\ III., pp. 
54 - 250 , 375 - 378 . 
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1085* AdA* CUcdion : — sub nom, B. t;. Bailway 
COMBS.» 46 J. P. 36, 

1048a. Amount flixedl so as to allow rebate to be 
made.] — Coed was conveyed from two 
coUienes over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately hxed 
at a sum of 2d. per ton in excess bf the original 
charge, in order to allow one of the cos. to 
make a rebate of that amoimt in accordance 
with its practice with respect to other coal 
tra£6c. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
ioie ; (?) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— GlENAVON GARW COLLIBiUES, Ltd. V. 
Rhondda & Swansea Bay By. Co., Gbeat 
Western By. Co. & Barry By. Co. (1915), 
10 By. & Can. Tr. Gas. 66, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 

Stocksbridob By. Co. v. Great Central 
By. Co. (1909), 13 By. & Can. Tr. Cas. 835. 

1051a. Congested route — ^Alternative route 

available J — H eld : ( 1 ) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
tinless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available ; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. — Dearne 
Valley By. Co, v. Great Northern By, 
Co. & Great Central By. Co., Lancashire 
& Yorkshire By. Co. v. Great Northern 
By. Co. & Great Central By. Co. (1914), 
16 By. & Can. Tr. Cas. 202. 

105Sa. Terminal costs.] — Dearne Valley 

By, Co. v. Great Northern By. Co. & 
Great Central By. Co., Lancashirb & 
Yorkshire By. Co. v. Great Northern By. 
Co. & Great Central By. Co., No. 1051a, 
ante. 

1060a. Payment of rebate to trader.] — 

Glbnavon Garw Collieries, Ltd. v. 
Bhondda & Swansea Bay By. Co., Great 
Western By, Co. & Barry By. Co., No, 
1043a, ante. 

1080* Add, Annotation : — Oenerally, Mentd. Brock- 
lebank v. B., [1924] 1 K. B. 647. 

1006a. Regulation affecting one class of goods 

only — ^Lower rate necessary In public interest*] 
— ^Port of Manchester Warehouses, Ltd. 
V. Cheshire Lines Committee, Great 
Central By. Co. & Great Northern By. 
Co., No. I2l9a, po$t. 

1098. Add. Annotation: — Ae to (1) Refd* York 
Oorpn. V. Leethom, [1924] 1 Oh. 657. 

1166a. Rebate on 8idin^^ rate.]^ — Upon a com- 
plaint of undue perference it was admitted 
that appets., whose works at S. were connected 
by a pnvate siding with defte.' railway, paid 


the same rates as if their tiaffio used that 
station, while two of thek competitors, whose 
respective works at B., ten miles from 
were also connected by private sidings with 
defts.’ railway, received a rebate od 2i^ 
per ton off the B. station rates on traffic 
similar to that of appete. Appets. called no 
evidence* The railway co., while submitting 
that the onus of proof nad not shifted on them 
tmder 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of Showing that the value of 
the private siding services rend^fed to appets. 
at S. was in excess of the amounts inchiaed in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appets.’ com- 
petitors at B. after allowing for the robate : — 
aeld: without deciding whether the onus 
had shifted to the railway co., but inclixung 
to the view that it had, the Pidcock principle 
had been properly applied in the d^section 
of the respective rat^, there was no pre- 
ference of appets.’ competitors. — ^Prentice 
Brothers, l/m. v. London North Eastern 
By. Co. (1925), 18 By. & Can. Tr. Cas. 177. 

1169. Add. Annotation : — As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 758. 

1171. Add. Annotation: — ^Refd. Prentice v. L. & 
N. B. By. (1926), 18 By. & Can. Tr. Cas. 177. 

1175a. Adoption of exceptional rates.] — 

Port of Manchester Warehouses, Ltd. v, 
Cheshibb Lines Committeb, Great Central 
By. Co. & Great Northern By. Co., No. 
1377a, post, 

1184. Add. Annotation : — As io (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. C. By. & G. N. By. (1922), 17 
By. & Can. Tr. Cas. 64. 

1193. Add. Annotations As io (1) Consd. Prentice 
V. L, N. B. By. (1925), 18 By. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses V. Cheshire lines Committee, G. 0. By. 
& G. N. By. (1922), 17 By. & Can. Tr. Can. 64. 

1219a. Injunction — Rate quoted but not 

actually made.] — ^Appets. were owners of a 
bonded warehouse Stuated in Trafiford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consigmnent of cigarettes 
was conveyed over the Ship Canal to appets.* 
warehouse, & was thence consigned to l^ndon 
over the railways of resp. cos., "who charged 
a rate of 1078. per ton in two-ton lots, this 
l^eing the ordmaiy Manchester town rate, 
whereas for similar traffic consimed from 
the warehouse of the Ship Canal Go. they 
quoted a rate of 548* 6d., the latter being the 
Liverpool to London rate, which was TOvemed 
by competitive shippii^ rates, upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difterence in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester Sd livetpool belsig in 
competition, the lower rate was necessary in 
order to secure lor Manchester in the pubUo 


PART X. 8B0T. 8, 0UBHBECT. 8.— D. 

hi. 


Daminion JRaOwav Act, 19^, s. 816.] _ i) v. 

— R. (abN4DULN PaOIFIO Ry. Oo. ft W. W. B. 7S8.— CAN. 
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Vd. ?XIL— Chtnieii. Cases 1219a— lS28b. 


intereet ti»d9ftc whicli otherwue would go to 
liverpool, Sc that the only practical way in 
which to distinguish between goods con- 
signed from, Manchester Towxf Sc Manchester 
Fort respectiTely was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that CO- i~JSela: (1) both rates were 
p^perly charged under the circumstances, Ss 
the dilterence between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference asserts a 
right & intention of charging the same the 
ct. has jurisdiction to intedere by injunction 
without waiting till such change is actually 
made. — Port of Manohestbr WaRBHocrsBS, 
Ltd. V. Cheshibb Lines Comsutteb, Great 
Central By. Co. & Great Northern By- 
Co. (1922), 17 By. & Gan. Tr. Oas. 64. 

1236. Add\ Annotation : — Refd« Oharrington, 
Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 768. 

1237a. Continuance of fixed rate — Under sub- 
sisting agreement — What amounts to a^ee- 
ment.] — ^An undertaking given by a railway 
CO. during parliamentary proceedings in 
connection with an Act not to distui'b existing 
fares for a limit/ed period : — Held : not an 
agreement fixing those rates within 1921 Act, 
8. 34. — Southend Corpn. v. London Mid- 
Land & Scottish By. Co. (1927), 19 By. & 
Can. Tr. Cas. 216. 

1237b. What Is a fixed rate.] — A rate 

which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
4fc such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34. — Cardiff Collieries, Ltd. v. Great 
Western By. Co. (1927), 19 By. & Can. Tr. 
Cas. 202. 

12370. -.] — Held : although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable imder an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appets. 

** under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & shoffid be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. V, London & North Eastern By. Co. 
(1927), 19 By. & Can. Tr. Cas. 228. 

1287d. Under special statutory provision — 

What amounts to special statutory provision.] 

— Southend Corpn. v, London Midland & 
Scottish By. Co. (1927), 19 By. & Can. Tr. 
Cas. 216. 

12^« Add, Afmoiation : — Refd. Bownson, Drew 
dz; Clydesdale v, G. W., L. M. & S., L. & N, E. 
6c Southern Rys. (1928), 10 By. 6c Can; Tr. 
Cas. 235. 

1246a. ** Rolling stock — ^Transit of empty 
wagons needing repair on change of owner- 
ship.]— Under the heading Bolling Stock ” 
of tne ** General Railway Classification of 
Goods, 1921,” if there ia a transit because of a 
change of ownership or because of a change 
In the sphere of operations, the full rate for 


the conveyance of empty wagons is charge- 
able ; if the cause of the toansit is repairs 
only, the half -rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable. — Lonix)N, Midland & 
Scottish By. Co. v, Inob Waoon & Iron- 
works Co., Ltd. (1924)^ 131 L. T. 229 ; 40 
T. L. B. 651, C. A. 

1245b. ** Pipes, rain water & their connections, 
cast iron or steel ” — Include rain water pipes 

, ' adapted for other purposes.] — Bownson, 
Drew & CLYDESDi^ijs v. Great Western, 
London, Midland 6c Scottish, London 6c 
North Eastern & Southern By. Cos. 
(1928), 19 By. & Can. Tr. Oas. 235. 

1246c. ** Coal ’’ — Coal, coke ^ patent fuel.] — 

Rc National Gas Coim^ n:. of Great 
Britain 6c Ireland’s (1927), 19 

By. 6c Can. Tr. Cas. 163, u; A. 

1285. Add, Annotations: — As to (1) Refd. G. W. 
By. V, Laing (1922), 39 T. L. R. 93 ; Trans- 
oceanica Sc^. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations: — As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v, 
Shipton, [1923] 1 K. B. lie Standard 
Charges (Collection &; Delivery) (1925), 19 
By. & Can. Ti*. Cas. 53. As to (2) Consd. 
G. W. By. V, Laing (1922), 39 T. L. R. 93. 

1287. Add, Annotaiion^ : — Consd, G. W. By. v, 
Laing (1922), 39 T. L. R. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1923] 1 K. B. 31 ; Prager v, Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

1316. Add. Annotations: — Refd. Bede Steam Ship- 
ping Co. V, Bunge y Born, Limitada S. A. 
(1927), 43 T. L. B. 374 ; Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. C. C. 
316. 

1316a. .] — Great Central By. Co. v. 

Swann (1913), 48 L. Jo. 47. 

1323. Add, Annotations : — Refd. Griffiths v. Stude- 
bakers, [1924] 1 K. B. 102 ; R. v, Leinster, 
[1924] 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND FARES 

(Vol. VIII., p. 207). 

1323a. Under 1921 Act — Meaning of ** standard ” 
& “ exceptional.**] — The expression ” stan- 
dard ” as applied to charges in Part 111. of 
the above Act is the correlative or com- 

E lementary term to ” exceptional,” &, there 
eing therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos* 
are therefore required, under sect. 30 of the 
above Act, to submit to the Bates Tribunal 
forms of schedules for standard season tickets 
6c workmen’s fares . — Bo Standard Cuafu^es 
ScHBDULBS (1928), 17 By. A; Can. Tr. Cas. 
147. 


Sect. 7.-- OWNER'S RISK RATES (Vol. VIII., 

p. 207). 

1323b. Conveyance of goods by passenger train at 
owner*s risk — Application for reduction of 


PART X. SECT. 4, SUB<3ECT« 8. <M|oG/b.1 - SuTBBRtAKP-lNNXS Go. e. Can. By* Cas. 188.— CAN. 

• I, not include eowragt Teuwk By. Co. (1921), 27 
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rate — Difference In risk negligible — Whether 
ground lor two scales*] — Appcts. were con* 
signors of gramophone records in the form 
of fiat discs by passenger train. Besps. con* 
veyed these discs at full parcels sc^e, but 
under owner’s risk conmtions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction shoiild bo made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Reaps, contended that in the case of goods 
carried by passei^er train the dflerence 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk : — Held : the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 40 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, 
when not properly piicked, at owner’s risk 
“ Properly packed ” means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference. — 
BRrnsH Music Industrie.? Federation v. 
Caledonian Ry. Co. (1922), 17 By. & Can. 
Tr. Cas. 121. 

1323c. Grounds for ordering.]- 

Revised scales of rates based on the “ zone ” 
principle for the carriage of parcels by p^- 
senger train at co.’s risk & owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above trajOSc were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 00, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
— Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence J 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owneris risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.— Sausage Manu- 
facturers’ Absocn. V, London, Midland & 
Scomsii Ry. Co., London & North Eastern 
By. Co., Great Western Ry. Co., Southern 

PART X. SECT. 9, SUB-SECT. 1. 

■Q. Right of Minister of Traitsport 

to fix free time for fletentimi — Under 

Ministry of Transport Act, 1919 (c. 60), 

B. 3.) — North British Rt. Co. p. 

Steel Co. of Scotland, Ltd., [1922 j 


By. Co., & Ch e shir e Lines Committee (1924), 
18 Ry. & Can. Tr. Oas. 69. 


1326a. Charges Imposed by Ministry of 

Transport.] — ^Appcts, claimed reductions in 
the charges made by reaps, for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 3a. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 6a. per day, & in the case of sheets 
6d. & la. for the like peribds. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1013 had been la. 6d. per day for wagoim & 
3d. per day for sheets after the free perio^ 
then ^ven. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Reaps, contended 
that the charges complained of were reason- 
able, & also that it wfis not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods & 
subsequent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regal'd to the value of wagons 
k> sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siuing 
involved, the charges of Ss, per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2^?. & 6d. per day upon wagons & 
sheete i*espectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Traders’ Assocn. v. London, 
Midland & Scotush Ry. Co., London & 
North Eastern Ry. Co., Southern Ry. Co., 
& Great Western Ry. Co., British In- 
dustries Federation v» Same (1925), 18 
Ry. & Can. Tr. Cas. 169. 

1330. Add. AnnoicUiop : — As io (3) Consd. G. W. 
Ry. V. Laing (1922), 28 Cpm. Cas. 100. 

1381a. Congestion caused by Increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a lar^ increase in the goods 
traffic consigned to P. Owing te the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 


S. C. (H. L.) 132 ; 59 So. L. R. 275.— 
SCOT. 

r!.' .]-~R. V. Frank A. Gillis 

Co., Ltd., [1923] Exoh. O. R. 1 ; 70 
D. L. R. e36.-~OAN. 
g fl, Cara excepted from Rule $ — 
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track ** — “ Rrivaie cars on private track 
of car owner ,**] — Toronto Hamii/ton 
& Buffalo Rt. Co. v. Steel Co. op 
Canada (1923). 56 O. L. R. 03.— OAH. 
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wagons arriving with goods at P. on defts.' 
account had to be put into storage sidingSi 
to await their turn to be taken into tiie 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exception^ charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services ^ pi^vided or rendered by pltfs. to 
defts. within the scope of pltfs.* undertaking 
by the desire of defts. : — Held : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed. — Great Western Ry. Co. 
V. Laing (J.) & Co., lym. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, C. A. 

1837. Add, AnnotcUion : — Generally^ Refd. Prentice 

V, L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177, 

1337a. -.] — Prentice Brothers, Ltd. 

V, London & North Eastern Ry. Co., No. 
llOGa, ante, 

1337b. Terminal charges not in fact made.]— 

Appets. carried on business as timber 
merchants at a private siding about half a 
mile from resps.* station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appets.* 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for s im i l ar traffic which made 
use bf the station at R., & (2) that the rates 
in f^t included charges for the use of the 
station, &. resps. were not entitled to make any 
charge over & above the charge for con- 
veyance ; — Held : (1) the conveyance of 
appets.* traffic starts from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ot. \yill not infer that station terminals 
are being paid simply because a siding rate 
a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station 
<& the siding under such, rates. — Dixon 
(T. & M.) Ltd. v, London, Midland & 
Scottish Ry. Co. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 

1342. Add, Annotation : — As to (1) Consd. G. W. 
Ry. Laing (1922), 39 T. L. R. 93. 

1349. Add, Annotation: — As to (2) Refd. Dixon 

V, L, M, & S. Ry. (1924), 18 Ry. & Can. Tr, 
Cos. 46. 

1349a. Application for increase — Before 

“appointed day “—1921 Act, s. 60.]— The 
Railway Rates Tribunal has jurisdiction undent 
the proviso to the above sect, to entertain, 
prioi; to the appointed day ** to be dxed 
under that Act, an application by a private 
siding owner for an inci'ease in a rebate allowed 
him & for a consequent reduction in charge, 

& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “ changes ’* in sect. 60 


including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British ExTRAcnNG Co., I/ed., Bretish 
Soap Co,, Ltd., & British Creameries, Ltd. 
V, London & North Eastern By, Oo. (1925), 
18 Ry. & Can. Tr. Cas. 102, 0, A. 


Anld. British Hay Traders ‘Assocn. 

Southern Ry. & G, W. Ry., 
British InduBtrlea Federation v. Same (1925), 18 Ry. 8c 
Can. Tr. Caa. 169. Refd. Paul v, L. & N. E. Uy. (1927), 
19 Ry. & Can. Tr, Cas. 228. 


1364. Add, Afinotation : — Refd. ,Tate & Lyle v, 
L, & N, E. By. & L. M. & 8, Ry. (1926), 
43T. L.R. 134. 


1373, Add, Annotation : — Consd. Re Standard 
Charges (Collection &; Delivery) (1925), 10 
Ry. & Can. Tr. Cas. 53. 


Sect. 12.— REDUCTION OF RATES 
(Vol. vm., p. 217). 

1377a. Who may apply for — ^Trader “ Interested ** 
^—Warehouseman & forwarding agent.] — 

Appets., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who liad unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106«. 7d., formerly 
107.<»., charged upon cigarettes consigned in 
two-ton lots from their TralTord Park w^are- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffic Consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate, Appets. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co, 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Resps. objected that appets. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of,. which was the 
ordinary Manchester town rate, was reason- 
able : — Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appets. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2 ) in deciding 
what was a reasonable rate to be charged 
to appets., regard should be had to the 
following considerations : (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business ; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not bo right lor 
that ct. to compel them to adopt such a 
course of business unless appets. showed that 


SUB-SECT. 3. long-standlxig voluntary toU Is Bought. Council t?. Grand Trunk & Canadian 

1365 ii. — Long-standing volun- the onus is on the carrier to e&tabUsb Paoipio Ry, Cos. (Milk Ratm Case) 

taru toll .] — ^where an inorease in a Its roasonableness. — ^National Dairy (1919), 26 Con. Ry. Cas. 113. — CAN. 
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the railway cos. wei*e mistaken ; (o) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for ail rates whether 
such competition existed in other places or 
not» & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to he considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in compefltion 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72s. fid. subject 
to any general revision of rates. — Port of 
Makchesteb Warehouses, Ltd. v. Cheshire 
IjInes Committee, Great Central By. Co., 
& Great Northern By. Co. (1922), 17 By. 
&> Can. Tr, Cas. 95. 

1377b. Grounds for ordering — Necessity for primfi 
facie case.] — Confectionery in bottles & jars 
was earned by the railway cos. originally at 
co.’s risk, & subsec^ucntly under ceitain 
a^eed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to c&rry confectionery packed as 
above except* at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars : — Held : (1 ) an appet. 
for a reduction in rates must make a primd 
facie case for the same ; (2) such a case had 
been made upon the above facts ; (3) the 
cos. were not precluded from making special 
conditions by reason of the Tact that they for 
some time had carried the above goods 
without conditions ; (i) while certain losses 
m respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cob., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e.g* 
4 or 6 per cent., was not sufficient to justify 
a reduction in rate, — ^Manufacturing Con- 
fectioners’ Alliance, Incorporated v. 
Caledonian By. Co. (1922), 17 By. & Can. 
Tr. Cas. 136. 

18770. .] — ^PoRT OP Manchester Ware- 

houses, Ltd. V, Cheshire Lines Committee, 
Great Centrajl By. Co. & Great Northern 
By. Co., No. 1377a, ante, 

1877d. Expertmontfil rate.] — ^Upon an appli* 

cation for an experimentai reduced rate of 
40s. per ton for nax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. oftered for a period of five 
months a rate of 45s., plus siding hatilage 
charge. The ordinary class rate was 88s. 2d., 
less 12} per cent; Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered: — Held: the 
rate should be 46s. Qu . ; whether the 
Tribui^ ought to take into account the 
possibility that an experimental rate will 
result in bringii^ a large future traffic. — 
Marsh v* Great Eastern &; Great Western 
By. Cos. (1922), 17 By. &; Can. Tr. Cas. 129. 

1877e. — Bemoval of flat-rate additioiis 
imposed by Minister of Transport.] — Upon 


applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been Imposed by the Minister of 
Transport in exer(^ of his powm under 
Minis&y of Transport Act, 1919 (c. 60), 
s. 8 (1) (c)': — Held: (1) the ct. would not 
assume that the Minister was wrpng in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
mven in support of their imposition by the 
foimer Bat^ Advisory Committee were not 
applicable to appcts.’ traffic ; (8) the rates 
on appcts.* traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additioxiB was greater on 
traffic carried at low mileage rates tlian on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, i.e., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are hot banding back on balance 
to the traders all the savings that they are 
making in reduced expen6es.‘-~MoKHOUTHSHiBE 
& South Wales Coal Owner’s Assocn. v. 
Great Western By. Co., Monmouthshire 
& South Wales Coke Ovens & Bye-Pro- 
ducts Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers’ Assocn. v. 
Same (1923), 18 By. & Can. Tr. Cas. 1. 


1377f. Reductions granted to other interests.] 
— ^Upon an application for the removal of a 
flat-rate increase of 2d, per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Tramq)ort which had since been voluntarily 
reduc^ by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exertional 
profit for resps. ; & (3) that they apprehended 
in the future an inten^ve foreign competition 
which a reduction in railway rates would 
assist them to meet: — HeUd: (1) the re- 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appcts. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal European politic^d 
situation was passing away ; (3) in an applica- 
tion for a imuction of a rate undcsr 1921 
Act, s. fiO, the onus lay upon an appet. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness. 
So appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
— ^Mining Assocn. of Great Britain v. 
London, Midland So Scottish, London So 
North Eastern, Great Western, So 
Southern JEIy. Cqs., So Oheshirb Lines Com- 
MTiTBE, National Assocn. of Cpke So 
BYB-Pik>DucT Plant (Owners) v. Same 
(1924), 18 By. So Can. Tr. Cas. 14r 

AmciaUon : — OmercUlu, Hsntd. Dixon v* L* M. St S. Ky. 

(1924), 18 Ry. St Can. Tr. Cas. 46. 
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lS77g. AboUtion of free storage facilities.] — 
Appcts., the owners of a warehouse at Traftord 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from liverpool 
to^ th^ private siding at Traflord Park, 
being the same amount as the corresponding 
rate from liverpool to reap, co.’s Oldham 
Poad station at Manchester, should be re* 
duced by an amount ^ual to the cost incurred 
by r^s. in providing terminal accom- 
modation & seiwices, including twenty-eight 
days’ free warehousing, at their MancheAer 
station. No sugar had been consigned by rail 
to appcts.* warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war reaps, had given 
fourteen days* free storage at Manchester 
for sugar in view of similar free accommodSa- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by rasps., they had 
lost as a result a large part of their sugar 
traffic from Idveroool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days : — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was \m- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Boad 
station was unreasonable, because the latter 
included free storage at that station. — Port 
OP Manchester Warehouses, Ltd. v. 

' London, Midland & Scottish By. Co. (1925), 
18 By. & Can. Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891->2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 


in Class 3 of that classffication : — Held : there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, ^ the ct. had not 
power at that stage to alter the classification. — 

• Nattonaii Assoon. of Corn & Aoricultubal 
Merchants v. London, Midland & Scottish 
By. Co., Crospield’s Oil & Caeosi Co., 
Ltd. 17. London, Midland & Scottish By. 
Co. (1926), 18 By. & Can. Tr. Cas. 97. 

13771. Group rates.] — Good (John) & 

• Sons, Ltd, v, London & Noiith Eastern 
By. Co. (1927), 19 By. Can. Tr. Cas, 191. 

1877J. Burden of proof — On applicant.] — ^Mining 
Assocn. op Great Bmain v. London, 
Midland & Scottish, Lo ndon & North 
Eastern, Great Wss^gpi^., & Southern 
By. Cos., & CHBSHiRErSLiNBS Committee, 
National Assoon. op Coke & Bye-Product 
Plant (Owners) v. Same, No. 1377f, ante, 

1877k. .] — Ehbw Vale Steel, Iron 

& Coal Co., I/td. v, London, Midland 
Scottish By. Co. (1927), 19 By. & Can Tr. 
Cas. 207. 

13771. Power of railway company during transi- 
tional period until ** appointed day’* — To 
raise reduced rates.] — Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, arc 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the BaDway Bates 
Tribunal, if by so doing they do not exceed 
the maximum. — Tate & Lyle, Ltd. v. 
London & Norttei Eastern By. Co. & 
London Midland & Scottish By. Co. 
(1926), 43 T. L. B. 134 ; 71 Sol. Jo. 82, H. L. 

What rates — Owner’s risk rates.] — 8ee> Nos. 1323b, 
1323c, ante. 

Charges for detention.] — See No, 1320a, 

ante. 


Part XI. — Remedies of and against Carriers. 


1390. Add* Annotation: — ^Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 686. 

1897. Add, Annotation : — ^Mentd. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91L. J. K. B. 196. 

1398. Add. Annotation : — As to ( 1 ) Retd. Pennington 


V. Beliance Motor Works, [1923] 1 K. B. 
127, 

1449. Add. Citation ;-~91 L. J. K. B. 39. 

Add. Annotations : — Refd. Anderson v. Equit- 
able life Assce. Soc. of the United Stid^es 
(1920), 134 L. T. 667; Dexters v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


PART XL SECT. 1, SUB-SECT. 4.— 

A. (ft). 

•t. PavmerU for services rendered — 
Towing damaged motor car.} — Tsrky 
A xjTOMdBitK OwNsaas Assocn., 
No. 15 i, a^e. 


PART XI. SECT. 2, SUB-SECT. 1. 

Bx. Consignee — Damage to goods en 
route — Ovmer having paid damage to con- 
signee,} — ^WLere an owner of goodR had 
indorsed a bill of lading to the bny^er: 
— Held: he had parted with all his 
rights to obtain damages from the 


oarrier. The fact that the owner paid 
the indorsee the damages suRered by 
tlie goods en route did not deprive the 
latter of his right of action against the 
carrier. — F ord Motor Oo. v. Union 
S.S. Co., U9251 1 D. L. R. 265 ; 11924] 
S W. W. R. 718,— CAN. 
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CHARITIES. 


Part I. — Charitable Purposes. 


1. Add, Annoiaiiom : — Aa to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Gas. 460. Folld. Re Williams, Public 
Tnistee v. Williams, [1927] 2 Ch. 283. Reid. 
R. V, Income Tax Special Comrs., p. Bank’s 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 357 ; Brighton CoUege 
V, Marriott (1924), 69 Sol. Jo. 229 ; I. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish ^Woollen 
Technical College. Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works 
(1928), 45 T. L. R. 3. As to (2) Consd. 
A.-G. V, National Provincial Bank, [1924] 
A. 0. 202 ; Verge v. Somerville, [1924] A. C. 
496 ; Chosterman v. Federal Taxation Comr. 
(1925), 42 T. L. B. 121 ; R. v. Income Tax 
Special Comrs., Exp, Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651 ; 
Jackson’s Trustees v, I^ord Advocate (1926), 
10 Tax Cas. 460 ; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 
Apld. General Medical Councils. I. R. Comrs., 
English Branch Council of General Medical 
Council V, Same (1928), 97 L. J. K. B. '578. 
Refd. Barber v. Chudlcy (1022), 92 L. J. K. B. 
711 ; R. V, Income Tax Special Comrs., Ex p. 
Bank’s Trustees (1922), 127 L. T. 651 ; Re 
Hmnmeltenberg, Beatty v, J^ondon Spiritual- 
istic Alliance, [1923] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v, A.-G. (1923), 93 L. J. Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398 ; Re Gray, Todd v. 
Taylor, [1925] Ch. 362 ; I, R. Conars. v. Falkirk 
Temperance Cafe Trust (1926), 11 Tax Cas. 
353 ; I. R. Comrs. v. Glasgow Musical .Festival 
Assocn. (1926), 11 Tax C’as. 154 ; I. R. Comrs. 
V Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, Galashiels v. I. R. ComrSi (1926), 11 
Tax Cas. 139. Generally^ Mentd. Martin v, 
Ix)wry, Martin t*. I. R. Comrs., [1926] 1 K. B. 
550. 

la, .] — Verge v. Sobierville, No. 1 99b, post, 

2« Add, AnnotcUion : — Refd. Re Tetley, National 

Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 258. 

3a. Motive immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide d stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 


applied cy prhs, — Re Kino, Kerb* v, Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790; 67 Sol. Jo. 313. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
' a trust that the gift or trust is for the public 
benefit does not make it so, the matter w 
one to be determined by the ct. on the evi- 
dence before it. — Re Hummeltenberg, 
Beatty v. London Spiritualistic Ajjljancb, 
[1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L, T. 124 ; 39 T. L. R. 203 ; 67 Sol. Jo. 313. 

A?inot(itwn .‘‘—Consd, I. R. Comrs. v. ^’emperaiice Council 
of Christian Churches of Engrland & Wales (192C), 13b 
L. T. 27. 

12a. Beneficiaries formerly helped 

by testator.] — Re Shepherd, Smithem v . 
Shepherd (1921), 152 L. T. Jo. 18. 

17. Add, Annotation : — Mentd. Re Southerden, 
Adams v, Southerden, [1925] P. 177. 

22 > Add, Annotaiion : — Fdlld. Re Lucas, Rhys v* 
A.-G., [1922] 2 Ch. 52. 

23. Add, Annotation : — ^Refd. Verge v, Somerville, 
[1924] A. C. 496. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1916 (c. 43).]— The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade umon whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs, as a charity for the blind, 
but had not been registered as^ a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having boon con- 
victed of having solicited obtained money 
from members of the public ; — Held : the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirmed. — 
Barber v, Chudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. R. 
114, D. C. 

23b. Oldest respectable inhabitants 

Valid.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 
respectable inhabitants in G. to the amount 
of 6s, per week each ” : — Reid : the amount 
of the gilt implied poverty, &, coupled with 
the use of the word “ oldest,” implying age, 
was sufficient to render the gut a good 
charitable bequest. — Re Lucas, Rhys v, 
A.-G., [1922] 2 Ch. 52 ; 01 L. J. Oh. 480 ; 127 
L. T. 272; 66 Sol. Jo. 368. 

27. Add. Annotation: — Consd. Re Lucas, Rhys 
V. A.-G., [1922] 2 Oh. 52. 


part 1. SECT. 1. 

1 vi. Estate Duty Assessment Act, 

1914, a, 8 (5)4 — The word “charitable •* 
in the above sect, is to be cooBtrued in 
its iogal Sc not Its popular sense. — 
Ohbstbbuan V, Federal Comb, of 
Taxation, [1926] A. C. 128; 95 L. J, 


P. C. 39; 134L.T.360; 42 T.L. 11.121. 
— AUS. 

8 H, Purpose not source .] — In 

determining whether a gift to on assocn. 
is a gift lor charitable purposes, the ct. 
may inquire into the obieots of the 
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ssocn* Sc if these are found to be 
baxitable within Stat. Elis, the ct. 
lay hold the gift to bo for charitable 
urposes. — Perpetual Trustee Co., 
,TD. V, Shelley (1921), 21 S. R. 
r. S. W. 420 ; 38 N. S. W. W. N .132. 
-AUS, 
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27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapa>citated employees, the 
income in each case to be applied by the 
^vernors of the co., in their ^cretion : — 

Meld : both gifts were good charitable 
bequests, tEe first being for promoting educa- 
tion Sn the second for the alleviation of 
poverty . — Re Baynbr, Cloutman v. Reg- 
NABT (1920), 89 L. J. Ch. 369 ; 122 L. T. 677 ; 

84 J. P. 61. 

29. Add. Annotation : — Consd. Be Lucas, Rhys 
V. A.-G., [1922] 2 Oh. 62. 

34a. Distributing coal & making loans to 

poor & deserving Inhabitants.] — Testator, a 
native of P., a small village, bequeathed his 
I’esiduary estate to trustees upon trust to 
set aside £800 as a “ Coal Fund,’’ the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of P. as a committee 
should think lit, & to hold the rest of his 
residuary estate as a “ Loans F\ind ” & to 
apply the capital & income thereof, under the 
direction of the committee, “ in making 
loans to poor & deserving inhabitants of the 
parish of P. in manner hereinafter provided.’* 

No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowei's 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the ‘ Loans Fund ’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & wlien required ” ; — Held : 

(1) the will displayed a general charitable 
intention & contained an immediate &> 
effective gift of the whole of the residue to 45, 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed bj law did not arise, the 
possibility of a surplus hereafter not impairing ^ 
the validity of the immediate gift to charity ; 

(3) the doctrine of cy-pris could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired. — Re Monk, Giiten r. 67. 
Wedd, [1927] 2 Ch. 197 ; 90 L. J. Ch. 296 ; 

137 L. T. 4 ; 43 T. L. R. 266, C. A. 66. 

Av/notation : — As to (!) Bold. I. II. Comrs. v. Roberts Marine 

Mansions Trustees (1927), 43 T. L. H. 270. 

45. Add. Annotations: — ^Apld. I. R. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 

43 T. L. R. 270. Reid. Re Clarke, Bracey 

V. Royal National Lifeboat Institution, [1923] 69. 

2 Oh. 407. 

46. Add. Annotations : — Consd. Be Clarke, Bracey 

V. Royal National Lifeboat Institution, [1923] 73a 

2 Ch. 407. Reid. Be Blackwell, Blackwell v. 

' Blackwell, [1928] Ch. 614. 


all the residue & remainder of my estate not 
otherwise disposed of by this my will to ; 
(a) such institution, society or nhrsing home, 
or nursing homes, or simfiar institutions os 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or. medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit ; & I direct that si^h esidue shall be 
divided amongst the lepltees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained m such shares & 
portions as my trustees shall determine.” 
It was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1 ) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fimd for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. — 
Re ClaRkb, Bracey v. Royal National 
Lifeboat iNSTrremoN, [1923] 2 Ch. 407 ; 
92 L. J. Ch. 629 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 67 Sol. Jo. 680. 

Add, Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121. Apld. Be Williams, Public Trustee v, 
Williams, [1927] 2 Ch. 283. 

Add. Annotations : — Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
WiUiams, [1927] 2 Ch. 283. 

Add. Annotation: — As to (2) Apld. Re Gray, 
Todd V. Taylor, [1925] Ch. 362. 

Add, Annotation : — ^Refd. Brighton College v* 
Marriott (1924), 69 Sol. Jo. 229. 

Add. Annotation: — Reid. I. R. Comrs. v. 
Temperance Council of Christian Churches 
of Fngland & Wales (1926), 136 L. T. 27. 

Add. Annotation : — ^Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Oh. 268. 

, Trust to erect national theatre — dc revive 

English classical drama — Valid.] — (1) The 

Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 


47a. Nursing home — Persons of moderate means — 
Gift charitable.! — Testator made the fol- 
lowing gift in his will : ** 1 give & bequeath 


PART I. SECT. 8, SUB-SECT. 4. 

•a. Political economy — Furtherance of better relations between employers dt employees — Valid .] — Re Cobbett (19‘21), 17 
Taa. L. E. 1S9.— AU8. 
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daaslcal drama, & stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the adTanoement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
Lord Macnaqhtbn in Income Tax Special 
Pttrposec Cornrs, v. PemeeU [1891] A. C. 631. 

(2) At the time when a donation of 
£70,000 was made to the charity, i>art of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the, charity ; — Held : notwith- 
standing that in the inception of its formation 
it was contemplated that the cbaiity should 
be supported by annual subscriptions as 
well as by income h*om endowment, & not- 
withstanding that there was an interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1863 Act, 
s. 62 ; Sc as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required . — Be Shakespjbare Memorial 
Trust, Lytton (Earl) v. A.-G., [1923] 2 Ch. 
389 ; 92 L. J. Ch. 661 ; 130 L. T. 66 ; 39 
T. L. R, 610, 676 ; 67 Sol. Jo. 809. 

73b« Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide a pennyworth of sweets 
each for all boys & girls below the age of 
fomteen resident within the parish,^* & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages ; — Held : since there was no 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable Sc was 
void, but the gift to provide prizes for the 
best-kept gardens Sc cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pleasants, Pleas- 
ants v. A.-G. (1923), 39 T. L. R. 676. 

Annotation : — Retd. I. R. Comrs. v. Yorkshire Agrlcultiwal 
Hoc., [1928] 1 K. B. 611. 

75. Add, Annotations: — ^Apprvd. Cbesterman v. 
Federal Taxation Comr. (1926), 42 T. L. B. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. 

75a. .] — Testator by his will, wherein he 

described himself as a Clerk in Hply Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L, Sc the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference .of each of those dioceses, 
wnom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 


wished, but for preference for Ohutch pur- 
poses. testator, in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisring the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : If for any sufficient 

reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my wiU, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St. D.’* ; — 
Held : the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objecj^s & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction Sc edification 
of the public. Sc the gift in clause 3 was a 
valid charitable gift. — Re Williams, Public 
Trustee v, Williams, [1927] 2 Ch. 288 ; 96 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 
605. 

78. Add, Annotations : — ^Refd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Be King, Kerr v, Bradley, [1923] 

1 Ch. 243. 

82. Add, Annotatuyn : — ^Refd. Be Tetley, National 
Provincial Sc Union Bank of England v, 
Tetley, [1923] 1 Oh. 258. 

89. Add, Annotation: — As to (1) Refd. Be 
Williams, Public Trustee v, Williams, [1927] 

2 Ch. 283. 

90. Add, Annotation : — Generally^ Refd. Re Monk, 
Giffen v, Wedd, [1927] 2 Oh. 197. 

94. Add, Annotation : — ^Refd. Re Hummelten- 
berg, Beatty v, London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

117. Add, Annotation : — Mentd. Re Manners, 
Manners v. Manners, [1923] 1 Ch. 220. 

119. Add, Annotations : — ^Refd. Be Blackwell, 
Blackwell v, Blackwell, [1928] Ch. 614. 
Mentd. Ward v. Van der Bumyeat v. 

Van der Loeff, [1924] A. 0. 653. 

129. Add, Annotations: — (3onsd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Refd. Be Williams, Public Trustee v, 
Williams, [1927J 2 Oh. 283. 

137. Add, Annotation : — Mentd. Nicholson v, Eng- 
land, [1926] 2 K. B. 93. 

157. Add, Annotations: — As to (1) Consd. Be 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407 ; Be Davis, 
Thomas v, Davis, [1923] 1 Ch. 225. Refd. 
Be Tetley, Natiomd Provincial Sc Union Bank 
of England v, Tetley, [1923] 1 Ch. 268. 

195a. Shakespeare Memorial Trust — Erection of 
theatre — Revival of English classical drama — 
Valid.] — Be Shaisbspbare Memorial Trust, 
Lytton (Earl) v, A.-G., No. 73a, ante. 

196. Add, Annotation : — As to (1) Refd. Be Gray, 
Todd V. Taylor, [1926] Oh. 862. 

197. Add, Annotation: — As to (1) PoUd. Be Gray, 
Todd V, Taylor, [19261 Ch. 362. 

199h. Promotion of physiciil efficiency of army — 
Encouragement of sport— Valid.] — By his 
will testator gave a sum of £3,000 to form the 
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nucleus of a regimental fund for his regiment 
“ for the promotion of sport, including in 
that term only shooting, fishing, cridcet, 
f(^tball, & polo.’’ He also theSeby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events wMch happened, ** to the aforesaid 
Sporting Fund ** to be held upon the same 
terms as the former legacy : — Held : the 

e were gifts for the purpose of promoting 
physical efficiency of the army, & were 
valid charitable gifts. — Be Gray, Todd v. 
Taylor, [1926] Ch. 362 ; 94 L. J. Oh. 430 ; 
183 L. T. 630 ; 41 T. L. R. 336 ; 69 Sol. Jo. 
398. 

Armotaiion : — Oonsd. I. R. Comrs, v. Yorkahlro Agricultural 
Soo., [1928] 1 K,, B. 611. 

199b* Repatriation of soldiers — After war service — 
Valid.] 1 ) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ** unto the trustees for 
the time being of the * Repatriation Fund * 
or other similar fimd for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or siniilar fund, 
for New South Wales soldiers : — Held : 
(2) the gift created a valid charitable trust ; 
(8) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, So the settlement of a scheme 
had been rightly directed. — Vbrgb v. Somer- 
ville, [1924] A. C. 496; 131 L. T. 107; 
40 T. L. R. 279 ; 68 Sol. Jo. 419 ; sub nom. 
Verge v. Somerville, A.-G. for Australia 
V. Somerville, 93 L. J. P. C. 173, P. C. 

Annofatian: — As to (2) Refd. General Medical Council v. 
1. U. English Branch Council of General Medical 

Council!?. Same (i928), 97 L. J. K. B."r)78. 

204a. Harmful animals .] — Held : a gift to 

prevent cruelty to the lower animals was a 
good charitable gift, even though it included 
animals harmful to the human race . — Be 
GROVE-GRADY, PlOWDEN t\ LAmiENCE 
(1928), 44 T. L. R. 760. 

206. Add, Annotcdiom : — As to (1) Dbtd. Be Hum- 
meltenberg, Beatty v. London Spiritualistic 
AUiance, [1923] 1 Ch, 237, Consd. I. R. 
Conors, v. Yorkshire Agricultural Soc. (1927), 
44 T. Ij. R. 59. As to (2) Refd. 1. R. Comrs. 
V. Temperance Council of Christian Churches 
of England & Wales (1926), 136 L. T. 27. 

208. Add. Annotatiofi : — As to (2) Folld. Be Grove- 
Grody, Plowden v. Lawrence (1928), 44 
T. L. R. 760, 

210. Add. Annotation : — Consd. Be Tetley, 
National Provincial S& Union Bank of England 
V. Tetley, [1923] 1 Ch. 268. 

213. Add. Annotation: — ^Refd. Be Gray, Todd v. 
Taylor, [1925] Ch. 362. 

218a. Encouragement of gardening — Charitable.] 

— Be PiEASANTS, Pleasants v. A.-G., No. 
73b, ante. 


215* Add. Annotation : — Aa to (2) Refd. Verge v. 
Somerville, [1924] A. 0. 496. 

215a. Of Jews to Palestine — Gift to Jewish 

National Fund — Valid.] — ^A summons asked 
whether deft, co., the Judlsoher National- 
fonds. Ltd., or some other So what co. was 
referred to in the devise So bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 

” whereas it is my desire that members 
of my family shall make their home in 
Palestine working Sc, living on the land, 1 
give, devise. So bequeath all the residue of 
my estate subject sAT aforesaid to the 
JUdischer Nationalfonc^w^ ^ is one of the 
instruments of the Ziofllst Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family aa ai^ 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations So conditions that 
may be necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co. — Be Rosbnblum, Bosen- 
BLUM V. Rosbnblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320. 

217. Add. Annotations : — As to (1) Consd. I. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 69. Generally^ Refd. General 
Medical Council v. I. R. Comrs., English 
Branch Council of General Medical Coimcil 
V. Same (1928), 139 L. T. 225. 

225. Add. Annotations : — Consd. Be King, Kerr 
V. Bradley, [1923] 1 Ch. 243. Refd. Be 
Clarke, Bracey v. Royal National lafeboat 
Institution, [1923] 2 Ch. 407. 

231a. .] — Testator gave £200 to liis trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
period as they shall continue to maintain & 
keep ” two specified graves “ in the cemetery 
in good order & condition with flowers 
plants thereon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not be kept in such order So 
condition, his trustees should pay apply 
the income in miumer therein mentioned : — 
Held : the gift was a valid gift.— (hr.\BDON, 
Johnston t\ Davies, [1928] Oh. 464 ; 97 
L. J. Ch. 289; 139L. T. 261. 

238a. In memory of testatrix — Valid.] — Be 

King, Kerr v. Bradley, No. 3a, ante. 

240. Add. Annotation : — Apid. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241. Add. Annotations : — Refd. I. B. Comrs. v. Soc. 
for Relief of Widows So Orphans of Medical 
Men, I. R. Comrs, v. Medici Charitable Soc. 
for West Riding of Yorkshire . (1920), 42 
T, L. B. 612 ; L R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 


PART 1. SECT. 6, SUB-SECT. 1. „ 

• I. .] — Boauests made to 

bodies Inoapable of contracting, on 
the condition precedent that they 


should agree with testator^s trustees 
to oaro for certain burial lots for all 
time : — Held : void , — Be Latno Estate, 
I1M7] 1 W. W. R. 6S9 ; ^18 B. C. R. 
440.~4)AN. 


PART I. SECT. 6, SUB-SECT. 2. 

• e i. Fund of Benevolence of Freenuxsons 
— Valid.] — Re Vosz, I'UBLrc Trustbk 
V. STSEiiB, [1926] S. A. B. R. 216. — 

AUS. 
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242. Add» Annoiaticni : — Refd* 1. K. Comrs. v» 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v, Medici Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. i\ Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 

245. Add* Annotation : — Refd. I. R. Comrs. v. Soc. 
for Belief of Widows & Orphans of Medical 
Men, 1. B. Comrs. v. Medici Charitable Soc. 
for West Biding of Yorkshire (1926), 42 
T. L. B. 612. 

247. Add, Annotation : — Refd. I. B. Comrs. v, 
Soc. for Relief of Widows Orplxans of 
Medical Men, I. B. Comrs. v, Medici Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. B. 612. 

249. Add, Annotations : — Apld. I. R. Comrs. v. Soc 
for Belief of Widows & Orphans of Medical 
Men, I. B Comrs. v. Medical Charitable Soc. 

* for W'est Biding of Yorl^hire (1926), 136 
L. T. 60. Mentd. Toates v, Toates, [1926] 2 
K. B. 30. 

251. Add. Citation :~[1912] 1 Ch. 29. 

Add, Annotations : — As to (2 ) Refd. lie Kuypers, 


Kuypers v, Kuypers, [1925] Ch. 244. Generally^ 
Refd. Re Bancroft, Bancroft v, Bancroft, 
[1928] Ch. 677. Mentd. Be Sikes, Moxon r. 
Crossley (1926), 43 T. L. R. 67. 

255. Add, Annoiedion : — As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 496. 

259. Add. Annotation : — As to (1) Refd. Re Grove- 
Grady, Plowden v. Lawrence (1928), 44 
T. L. B. 760. 

265. Add. Annotation : — ^Refd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121 . 

265a. Gift to Jewish National Fund — ^To enable 
testator’s relations to settle In Palestine.] — 

Re Bosbnblum, Bosbnblum v. Bosbnblum, 
No. 215a, ante, 

266. Add, Annotation: — As to (1) Consd. Re Gray, 
Todd V. Taylor. [1926] Ch. 362. 

270. Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley. [1923] 1 Ch. 268. 

272a. Gift to Universal Negro Redemption Fund — 
Valld.l — Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. B. 331 ; 72 Sol. Jo. .154, P. C. 


Part il. — Assurances for Charitable Purposes. 


295. Add. Annotation : — Refd. Re Monk, Oiffen 
V. Wedd, [1927] 2 Ch. 197. 

316. Add, Annotation : — ^Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

350. Add, Annotation : — Refd. I. B. Conirs. v. 
Forth Conservancy Board (1928), 45 T. L. B. 
83. 

351. Add. Annoiati<m : — Refd. I. B. Comrs. v. 
Forth Conservancy Board (1928), 46 T. L. K. 
83. 

384. Add, Annotation : — Refd. Cross v. Inmerial 
Continental Gas Assocn., [1923] 2 Ch. ^3. 
897. Add, Annotation ; — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

398. Add. Annotation : — ^Refd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

421. Add. Amioiation : — ^Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

429. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

466. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

472. Add, Annotations : — Consd. Re Clarke, Bracey 
V, Boyal National Lifeboat Institution, [1923] 


2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 226. 

480. Add, Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

498. Add, Annoiation : — Mentd. Ee Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

551. Add, Annotation: — Mentd. Nicholson v, Eng- 
land, [1926] 2 K. B. 93. 

574. Add. Annoiation : — ^Mentd. Secretary of State 
for Home Affairs v. O'Brien, [1923] A. C. 
603. 

591. Add, Annotation : — Generally , Mentd. Re 
Berchtold, Berchtold v, Capron, [1923] 1 Ch. 
102 . 

629a. Under Education Act, 1921 (c. 51), 

s. 117 — ^Assurance of land for erection of 
sanatorium — Exempt.] — Re Harrow School 
Governors & Murray’s Contract, [1927] 1 
Ch. 556 ; 96 L. J. Ch. 267 ; 137 L. T. 119 ; 71 
Hoi. Jo. 408. 

634. Add, Annoiation : — ^Mentd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

688. Add. Annotation : — ^Mentd. Re Berchtold, 
Berchtold v, Capron, [1923] 1 Oh. 192. 


Part III.— Charitable Trusts. 


653. Add, Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

657a» ; .] — ^A gift to A. “who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 


gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy . — Re 
CAMMEiJfi, Public Trustee v. A.-G. (1926), 
69 Sol. Jo. 346. 

661. Add. Annoiation , : — Refd. Re Blackwell, 
Blackwell v. BlackweU, [1928] Cli. 614. 

666. Add. Annotation : — Mentd. Re Davies, 


PART II. SECT. 4, SUB-SECT. 6. 

6d. Necessity for reoistration — Under 24 Viet, c.'43 .] — Be STRATifORD Baptist Churph PBorERTy (18C9), 2 Ch. 388. — CAM. 
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Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 

687. Add. AnnoMions : — As to (1) Consd. Re 
Clarke, Bracey v. Eoyal National lifeboat 
Institution, [1928] 2 Ch. 407. Apld.' Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 226. 
Refd. Re Tetley, National I^vincial & Union 
Bank of England v. Tefiey, [1923] 1 Ch. 258. 

691a. Fund deposited in names of 

bishop Sc two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 
creation of new diocese.] — On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 26, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, Sc the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited : — Held : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — Pease v. How (1922), 
91 L. J, Ch. 334 ; 126 L. T. 629 ; 66 Sol. Jo. 
250. 

702a. “ Missionary purposes — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“ for missionary purposes ” to J. : — Held : 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Chi'istian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) ha\ing regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift. — 
Re Bees, Jones v. Evans, [1920] 2 Ch. 69 ; 
89 L. J. Ch. 382 ; 123 L. T. 667. 

705. Add. Annotations : — Consd. R. v. Income 
Tax Special Comrs., Ex p. Bank's Trustees 
(1922), 127 L. T. 051 ; Re Clarke, Bracey v. 
Royal National IJLfeboat Institution, [1923] 
2 Ch. 407. Refd. Re -Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance, 
[1923] 1 Ch. 237 ; Re Tetley. National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258 ; Verge v. Somerville, [1924 1 
A. C. 496 ; General Medical Council v. I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K, B. 
578; I. R. Comrs. v. Yorkshire Agricultural 
Soc., [1928] 1 K. B. Oil. 


708. Add. Annotation: — Consd* Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 268. 

716. Add. Annotation : — ^Refd. Re Tetl^, National 
Provincial Sc Union Bank of England v. 
Tetley, [1923] 1 Oh. 268. 

718. Add. Annotation : — Consd. Re Williams. 
Public Trustee v. Williams, [1927] 2 Ch. 283. 

718a. Trustees empowered to change objects If 
interests of Church better served.] — Re 

Williams, Public Trustee v. Williams, 
No. 76a, ante.' 

720. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 627 ; Re Davis, Thomas 
V. Davis, [1923] 1 Oh. 2*^5 ; Re Tetley, 
National Provincial & Unio Bank of Eng- 
land V. Tetley, [1923] I'm. 268. 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. 0. 262. Refd. 
Verge v. Somerville, [1924] A. 0. 496. 

723. Add. Annotaiion : — Consd. Re Tetley, Na- 
tional Provincial Sc Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

724a. ** Charitable or public institutions ** — At dis- 
cretion of trustees — Void.] — By his will dated 
May 3, 1918, testator, after making certain 
specific Sc pecuniary bequests Sc giving an 
annuity to his wife, devised Sc bequeathed all 
his real Sc personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife's 
annuity, to pay Sc apply thd same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion Sc in 
such proportions Sc shares as they may deem 
fit " : — Held : the non-charitable objects of 
the residuary gift were too vague. Sc the 
whole gift failed for uncertainty, — Re Davis, 
Thomas v, Davis, [1923] 1 Ch. 225 ; 92 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. R. 
201 ; 67 Sol. Jo. 297. 

725. Add. Annotaiion : — ^Refd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

731. Add. Annotations : — Consd. Re Tetley, 
National Provincial Sc Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. Dlstd. 
I. B. Comrs. r. RobeHs Marino Mansions 
Trustees (1927), 43 T. L, R 270. Consd. 
General Medical Council v. I. R. Comrs., 
English Branch (Council of General Medical 
Council V. Same (1928), 97 L. .1. K. B. 678. 
Refd. Re Clarke, Bracey v. Royal National life- 
boat Institution, [1923] 2 Oh. 407 ; Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 226 ; A,-G. 
V. National Provincial Bank, [1924] A. C. 


PART III. SECT. 1, SUB-SECT. 1. 

sm. By settlement — Settlor divesting 
himself of income from shares .] — 
Tunlby V. Federal Comr. of Taxa- 
tion (1927), 39 0. L. R. 628.— AUS. 

PART III. SECT. 2, SUB-SECT. 2.— 

A. (a). 

sp. Gift ** for some good public imr- 
pose ** — 8y>ch as emergency hospital, 
women* s home or park with urinary ** — 
Falid .] — Cox V. Hogan & Victoria 
CORPN. (1926), 35 B. C. R. 280. —CAN. 

J.S. 


PART HI. SECT. 2. SUB-SECT. 2.--* 

A. (b). 

tt. ** To be invested in war charities 
at trustees* discretion to be selected 
by trustees ** — Valid.] — Re Hamtmond 
(1921), 68 D. L. R. 590 ; 51 O. L. R. 
149.~-CAN. 

PART III. SECT. 2, SUB-SECT. 2.--B. 

t i. “ Charitable or other deserving 
institutions ** — As ■ trustees think fit — 
Void.] — Campbell's Trustees v. 


Campbell. [1921] S. C. (H. L.) 12 ; 68 
Sc. L, R. 69.— SCOT. 


b i. ** Benevolent, charitable <S? re- 
ligious institutions " — As trustees think 
proper — In limited locality — Valid .] — 
Edgar, etc. v. Cassells, [1922] S. C. 
395 ; 59 So. L. R. 304.— SCOT. 


o i. .] — By the law of Scotland a 

niBt for “ charitable or benevolent " 
nirpofrcs is a trust for ** charitable ” 
)\irposofl alone. — Jackson’s Trustees 
Inland Revenue, [1920] S. C. 579; 
0 Tax Oae. 400.- SCOT. 
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262 ; Verge v. Somerville, [1924] A. O* 496; 
I. B. Oomrs. v. Yorkshire Agriculturdrl Soc., 
[1928] 1 K. B. 611. 

784* Add* AnnotcUion : — ^Refd. Verge v* Somerville* 
[1924] A. 0. 496. 

785. Add* Annotation : — As to (1) Refd. Ee Tetley, 
National Provincial Sc Union Bank of Eng- 
land V* Tetley, [1928] 1 Oh. 268* 

785a. ** Charities Sc institutions ** — ** As executors 
in their absolute discretion think fit ’’ — Void.] 
— Be CZJLEIEB, Bbacby V* Boyai. NAYIOKAIi 
Lifbboat Ikstitution, No. 47a, ante. 

789. Add* Annotations : — Consd. Caldwell v* Cald- 
well (1921), 91 L. J. P. 0. 95; A.-G. 
Nationcd Provincial Bank, [1924] A. 0. 262. 
Refd* Be Davis, Thomas v* Davis, [1923] 1 
Oh. 226. 

749a« ** Charitable purposes ” directed by testator 
or for such objects as executor selects — Void.] 
— Be Chapman, Hajjebs v* A.-G., No. 1424a, 
post* 

740b. ** Patriotic purposes or charitable institutions 
or objects — At discretion of trustees — Void.] 
— Testator by his will directed his trustees 
to apply one-fytth of his residuary estate 
“ for such patriotic pmposes or objects Sc 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire as they in their absolute discretion 
shomd select ^ — Held : the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ** were not necessarily charitable. Sc the 
gift was void for uncertainty. — ^A.-G. v. 
National Provincial & Union Bank of 
England, [1924] A. C. 262 ; 40 T. L. R. 191 ; 
68 Sol. Jo. 236 ; sub nom. Be Tbtlbjy, A.-G. 
V, National Provincial Sc Union Bane of 
England, 93 L. J. Ch. 231 ; 131 L. T. 34, 
H. L. ; affg* S. 0. sub nom. Be Tetley, 
National Pbovinoial Sc Union Bank of 
England, Ltd. v. Tetley, [1923] 1 Ch. 
258, O. A. 

Annataiicms : — Befd. Vorgre v. Somerville, [1924] A, C. 496; 
J. R. Comrs. v. Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270 ; General Medical Council v, X. It. Comrs,, 
Erufllsh Branch Council of General Medical Council v, 
Home (1928), 97 L. J. K. B. 578; 1. R. Oomrs. v, Yorkshire 
Agrioulturai 8oo., [1928J 1 K. B. 611. 

745. Add. Citation .-—91 L. J, P. C. 96. 

748. Add* Annotation: — As fo (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

761. Add. Annotation : — Reid. Be Tetley, National 
Provincial Sc Union Bank of England v. 
Tetley, [1023] 1 Oh. 268. 

751a. ** Objects of charity or any other public 
objects In parish of Valid.]— By 

her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, for the 
benefit of the schools, Sc charitable institu- 
tions, Sc poor, Sc other objects of charity, or 
any other public objects in the parish of F.” : 
— Held : it was a good chazitaDlo gift of the 
whole residuary estate, Sc was not to be read 
disjunctively. — Be Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 806 ; 89 L. J. Ch. 269 ; 122 
L. T. 578 ; 84 J. P. 78 ; 64 Sol. Jo. 291. 

AnnotcUion **^Miii* Re Tetlor. National Provincial Sc Union 
B«mk of England v. Tetley, [1923] 1 Cb. 258. 

755a. Hospital or other charitable or benevolent 
instltutton — Valid.] — ^By his wiU, made in 


\ testator gave bis residuary estate to 
trustees upon trust to apply the same Sc the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, b^ds, or cots, or other like 
\>r similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ** for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ** ; 
Sc testator expressed the wish, but not so as 
. to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock : — Held : the word hos- 
pital ” where it was first used in the vrill 
was used in an adjectival sense, Sc applied 
to the following words “ wards, be^, or 
cots ’* ; the primary intention of testator was 
to provide or endow the same, Sc the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, Sc the words 
“ benevolent institution ** .must be con- 
strued as ejusdem generis^ with “ hospital ” ; 
Sc therefore the bequest constituted a good 
Sc valid charitable gift. — Be Ludlow, Bence- 
Jones V. A.-G. (1923), 93 L. J. Oh. 30, 0. A. 

762. Add. Annotation : — ^Mentd. .Tackson’s Trus- 
tees V* Lord Advocate (1926), 10 Tax Oas. 
460. 

763. Add* Annotation: — ^Folld. Be Porter, Porter 
V* Porter, [1926] Oh. 746. 

766. Add. Annotation : — As to (2) Consd. Be Porter, 
Porter v. Porter, [1926] Oh. 746. 

769. Add. Annotation: — Consd. Be Porter, Porter 
V. Porter, [1926] Oh. 746. 

769a. Gilt for maintenance 6c upkeep of masonic 
temple — Residue to masonic charities — Whole 
gfit void.] — ^By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested Sc the 
interest applied by the trustees, in their full 
Sc sole discretion, to the maintenance Sc up- 
keep of the masonic temple, Sc the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies. Sc smaller rooms lor lodge 
meetings, business Sc meetings of a soci^ 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the ** tomb 
cases ” were inapplicable ; (2) the whole 

income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, Sc 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be vwd ; (3) as 
the primary gift was not sufficiently defined, 
the whole legarcy was void for unceitainty. — 
Be Porter, Porter v* Porter, [1926] Uh. 
746 ; 96 L. J. Oh. 46 ; 133 L. T. 812. 

771. Add. Annotationa : — Consd, Be Clarke, Brac^ 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Be King, Kerr v, Bradley, 
[1928] 1 Oh. 243. 
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772* AtmataiiM : — ^Reld. Be Porter, Porter i>. 

Porter, [1025] Oh. 746. 

776. Addp Anncdaiion FoUd. Be Porter, Porter v. 
Porter, [1025] Oh. 746. 

786* Add. AnnotcUiona : — Consd. Be darke, Bracey 
t;. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Hefd. Be King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

794. Add. AnnotcUiona : — Apld. Be Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Reid. Be Davie, Thomas v. Davis, 
[1923] 1 Oh. 225. 

795. Add, AnnotcUiona : — Apld. Be Clarke, Bracey 
V. Royal National Lifel^at Institution, [1923] 
2 Oh. 407. Reid. Be Davis, Thomas v. Davis. 
[1923] 1 Ch. 225. 

810. For ** appointment ** read ** apportionment.’* 

B, Namea of Charitiea omitted or left blank 
(Vol. VIII., p. 305). 

For “ See Nos. 1419 et aeq.^poat^** read “ See^ 
alao^ Nos. 1419 ei aeq., post,** Sc add as 
follows : — 

832. Add, Annotation : — As to (1) Apld. He Black- 
well, Blackwell v, Blackwell, [1928] Ch. 614. 

841a. Gift to ** two institutions, one for sailors, the 
other for soldiers, which I hope to be able to 
name myself, if not, then by my executors ’* — 
Valid.] — Testatrix, who died in 1919, left her 
' foreign property to “ two Institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.” : — Held : the gift ought to bo 
construed, not as a gift to two institutions 
wliich might or might not be charitable, 
but as a gift to two charitable Institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift. — 
Re Smith, Blyth v. A.-G. (1920), 36 T. L. R. 
416, 0. A. 

856. Add, Annotation : — Retd. Be Lucas, Rhys 

V. A.-G., [1922] 2 Ch. 52. 

865. Add, CUcUion : — 3 Leon. 18. 

875. Citation .-—For “ 2 W. R. 154 ” read “ 21 

W. R. 164.” 

891a. Gift to “ Soldiers’ Crippled Homes ” — 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to ” Soldiers* Crippled Homes.*’ In response 
to advertisements three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Be Husband, Neavb v, Babnardo’s Homes 
National Incorporated Assogn. (1923), 
58 L. Jo. 600. 

908* Add, Annotation : — Generally, Retd. Be Monk, 
Giffen v, Wedd, [1927J 2 Ch. 197. 

924. Add, AnnotcUion : — Retd. Be Porter, Porter v. 
Porter, [1925] Ch. 746. 

928. Add. AnnotcUion : — Mentd. Be Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

982. Add. AnnotcUion: — Refd. Brighton College 
' V. Marriott, [1926] A. 0. 192. 


945. Add. AnnotcUion : — ^Refd* Be Monk, Giffen v. 
Wedd. [1927] 2 Ch. 197, 

948. Add. AmcotcUion .*-^Refd. Be Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

999. Add. Annotation : — Refd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 

1014. Add, Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

1026. Add. Annotation: — Mentd, Be Southerden, 
Adams v. Southerden, [1926] P. 177, 

1041. Add. Annotation : — Refd. Re Robinson, 
Wright V. Tugwell, [1923] 2 Ch. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable hb^ ct — Condition dis- 

S ensed with.] — Tostatig||, who died in L889, 
equeathed £1,500 to^rds an endowment 
for a proposed evai^elical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis* 
tration of her estate, Sc on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an ” abiding condition ** that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it Illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. Sc the other 
conditions laid down by testatrix fulhlled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one ; Sc accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “ the £L,500 endowment 
fund for the proposed B. church,” with liberty 
for the incumbent Sc all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might bo transferred 
to the Ecclesiastical Oomrs. Evidence w^ 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, Sc that its use was 
calculated to aliemite the congregation Sc 
to defeat the main objects of testatrix, namely, 
the teaching Sc practice of evangelical doc- 
trine Sc services i — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., Sc as the per- 
formance thereof had been shown to be im- 
practicable the condition might be dispensed 
with Sc the fund be transferred to the 
Ecclesiastical Oomrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Be Robinson, Wright v. Tugwell, [1923] 
2 Ch. 332 ; 92 L. J. Oh. 340 ; 129 L. T. 527 ; 
39 T. L. R. 609 ; 67 Sol. Jo. 619. 

1061. Add, AnnotcUion : — Consd. Re Quintin Dick, 
Oloncurry v, Fenton, [1926] Oh. 

1078. Add, Annotation : — ^Reld. I, R, Oomrs. v. 


PART UI. SECT. 4, SUB-SECT. 8.— D. 

I i, ** induetrial Scftool for 

BUnd, B, Plaee ** — ** i2oi/af InkiitUion 
for BUnd Incorporated ** in B, Place 
eiifUitkd,\^Be Voaai, PUBUO Trustee 
V, StfiBLB, £1980] S. A. S. R. 218. — 
AUS, 


p i, Chift to Society for Prevention 

of Cruelty to Animals in Ne w Zealand — 
Several local societies for prevention 
of cruelly to animals^Legacy divided ,] — 
He Buoklby, Public Trustee v. 
Welunoton Society for Prevention 
OF Cruelty to Anxmaie (Ino.), [1928] 
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N. 25. L. R. 148.— N.Z. 

PART III. SECT. 4. SUB-SECT. 7. 
1007 1. Discretion of truntees — GW to 
war okariiies — Not confined to Canada,] 
fi[4MV[ovn (i9‘il ), 68 D.L. H. 

61 O. L. R. 149.— CAN. 



Cases 1078~1424a. English and Empire Digest Supplement. 


Yorkshii'e Agricultural Soc., [1928] 1 K. B. 
611. 

1080. Add. Annotations: — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, 1. B. Oomrs. v. Medici Charit- 
able Soc, for West Riding of Yorkshire (1926), 
42 T. L, R. 612; I. R. Oomrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 69. 

1081. Add. Annotation : — Refd. I. R. Oomrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K, B. 
611. 

1095. Add. Annotation : — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1098. Add. Annotation : — Generally , Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197. 

1098a. .] — Re Monk, Giffen v. Wedd, 

No. 34a, ante. 

1099. Add. Annotation: — Oonsd. Verge v. Somer- 
ville, [1924] A. 0. 496. 

1109. Add. Citatifm 127 L. T. 123.. 

1114. Add. Annotation : — ^Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1115. Add. Annotation : — Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Oh. 66. 

1116. Add. Annotation : — Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Oh. 56. 

1118. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd (1927), 137 L. T. 4. 

1129. ^dd. Annotation : — ^Mentd. Oonaett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Oh. 136. 

1160. Add. Annotation: — ^Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1170. Add. Annotation : — Mentd. Oonsett Indus- 


trial & Provident Soo. v. Oonsett Iron Co., 
„ [1922] 2 Oh. 136. 

1186a. .] — ^Testator gkve the residue of his 

estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
ceitain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institiltion for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats : — Held : 
on the death of the wife the £3,000 legacy 
failed &. fell into residue, & the institution was 
entitled t6 take the whole of the residue, 
after payment of the legacies to hospitals, &; 
to apply it to its general purposes . — Uc Beck, 
Crook v. Roy ad National Lifeboat In- 
stitution (1926), 42 T. L. R. 246. 

1188. Add. Annotation : — Refd. Re Monk, *Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1189. Add. Annotations: — Distd. Re Beck, Crook 
V. Royal National Lifeboat Institution (1926), 
42 T. L. H. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197 

1200. Add. Amiotaiio7i : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Oh. 118. 

1225. Add. Annotation : — ^Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annoiaiion : — Consd. Verge v. Somer 
villo, [1924] A. 0. 496. 

1231. Add. Annotation : — Mentd. Nicholson v. 
England, [1920] 2 K. B. 93. 


Part IV. — Effectuation of Charitable Trusts by means of 

Schemes and the Cy-pres Doctrine. 


1252a. No trustees.] — Verge v. Somerville, 
No. 199b, ante, 

1371. Add. Annoiaiion : — Generally, Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197. 

1381. Add. Annoiaiion : — Mentd. Re Taylor, Tay- 
lor V. Tweedie, [1923] 1 Oh. 99. 

1392. Add. Annotation: — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 

1394. Add, Annotation : — Refd. Re Monk, Giffen 
V. W^edd, [1927] 2 Oh. 197. 

1395. Add, Annotation: — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Oh. 197. 


1404. Add. Annotation : — Refd. Re King, Kerr v. 

Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotaiio'n : — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. K. Oomrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. B. 612. 

1424. Add. Annoiatio7i : — Refd. Re Chapman, 
Hales V. A.-G., [1922] 2 Oh. 479. 

1424a. Alternative non-charltable gift.] 

— Testatrix by her will appointed an exor., 
& alter giving various pecuniary legacies, 


PART IV. sect. 1 . SUB-SECT. l.—A. 

p i. If'unda inaufflcient.} — Re 

Mitcuner, [1922] St. K. Qd. 39, — 
AUS. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 


1372 V. .1— MoNab, [1925; 

2 D. L. R. 1100 ; 56 O. L. R. 676 ; 
affa.. 65 O. L. R. 638.-~CAN. 


1872 vi, .] — Re Dkbbmore 

Estate (Alta.). [1927] 2 D. U R. 1093 ; 
[1927] 2 VV. W. R. 113.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 

C. (b). 

td. Boslel ceasing to exist — Work 
of hostel undertctken by Government — 
No general charitable intention. ]— Re 
Fitzoibbon (1922), 69 D. L. H. 524 ; 
51 O. L. R. 500.-^AN, 


PART IV. SECT. 2. SUB-SECT. 2.~-D. 

0 i, j ^ association, which 

had managed an institution for the 
education & training of dostituto boys 
in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to tiie ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should bo nominated 
by the existing executive committee, 
& the remaining two by two local 
shipowners' associations, with power 
to assume new trustees from time to 
time, hut vaccmcies among the trustees 
appointed by the shipowners' associa- 
tions to be filled by persons nominated 
by these bodies. The ot. sanctioned 
the Boheme, being satisfied that in the 


particular circumstancos of the case 
sufficient provision had been made in 
the oonstRution of the trust for the due 
administration of the funds in the 
future. — Clyde Industrial Training 
Ship Assocn., [19251 8. O. 676.— SCOT. 

■k. Persona eligible to act as ad' 
ministrators no longer availatile.}-'' 
Trustees presented u petition in' which 
they stated that the administration of 
a fund had become unworkable 
through lack of effective machinery for 
carrying it on, as owing to a change in 
local conditions, persons eligible to act 
08 administrators were no longer 
available, 6c craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ot. 
authorised the transfer. — Rosyth 
Canadian Fund Trustees, [1924] 
8. O. 352.— SCOT. 
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Vd, VUL — C9mritie& Cases 1424a — 1546. 


including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desii^ed that her residue should be “ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
his discretion .select, & to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct ^t to the 
exor., the added words “ to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin. — Chapman, Hales v. A.-G., 
[1922] 2 Ch. 479 ; 91 L. J. Ch. 627 ; 127 
L. T. 010 ; 00 Sol. Jo. 522, C. A. 

See, alsot No. 841b, ante. 

1431. Add. Annotation : — As toil) Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 09 Sol. Jo. 345. 

1444a. Fund for erection of stained glass window — 
Surplus applied to addit onal stained glass 
windows.] — Be King, Kerr v. Bradley, No. 
3a, ante. 

1449a. Alternative non-charitable gift.] 

— Re Chapman, Hales v. A.-G., No. 1424a, 
ante. 


1453* Add. Annotation : — ^Refd. Be Monk, Giffen 
V. Wedd. [1927] 2 Ch. 197. 

1457a. Partlctilar purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “ upon trust to be 
applied for the express purpose of carrying 
on to completion &, publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. i*esi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all paymen. had been made 
in connection with tTO publication there 
remained over a surplus of £1,151 14«. lOd, 
Consols & £2 HO derived from income & sales 
of the dictionary. Upon a summons by the 
Univereity asking how this surplus should 
be applied : — Held : in the absence of any 
general 'charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-pr^Sf & there was a resulting trust for 
testator &> those claiming under him of the 
surplus moneys. — Re Stanford, Cambridge 
University v. A.-G., [1924] 1 Ch. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 69. 

Annotation : — Refd. He Monk, Giffen r. Wodd, [1927] 2 Ch. 

107. 


Part V. — ^Trust Property after Trust created 


1480. Add. Annotation : — As to (2) Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Baiclays Bank, [1924] 1 K, B, 775. 

1495. Add. Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

1508. A Id. Annotation : — N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations : — As to (2) Consd. Toates 
V. Toates, [1926] 2 K. B. 30. Generally^ Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 136 L. T. 00. 

1516. Add. Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

1519. Add. Annotation : — ^Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76, 

1532a. Settled Land Act, 1925 (c. 18), ss. 29, 


94.] — The trust deed of a charity placed the 
entii’e management & control of its propeity, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to S(j 1] 
& give receipts for the purchase-money : — 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 
(3) sect. 94 (1) had no application. — Re 
Booth & Southend-on-Sea Estates Co.’s 
Contract, [1927] 1 Ch. 579; 96 L. J. Qh. 
272 ; 43 T. L, R. 334 ; svb nom. Booth v. 
Southend-on-Sea Estate Co.’s Contract, 
137 L. T. 122. 

1545. Add. Annotation : — As to (2) Consd. Re 


PART IV. SECT. 2, SUB-SECT. 2.— E. 

g i. Surplus applied to auch other 
purposes as should he deemed proper. 1 — 
whoro, after satisfying the prescribed 
objects of a certain charitable trust, 
there remained a surplus Income of 
the ohari table fund which it was found 
to be Impracticable to spend on the 
objects so proscribed, the ot., at the 
suit of ^ the Advocate-General of 
Bengal, at the relation of the Treasurer 
for Charitable Endowments, Sc with 
the consent of the author of the trust, 
gav<j leave for the extension of the 
objects of the trust so as to apply 


surplus to such other purposes as the 
ct. deemed proper upon the cy-prka 
principle. — Advocate - General or 
Bengal v. Webb-Johnson (1924), 
I. L. R. 52 Calc. 508.— IND. 

tn. Erection of church tower — Surplus 
applied to building Sunday ' school .] — 
ROWE & Brown v. Public Trustee, 
[1928] N. Z. L. R. 51.— N.Z. 

PART IV. SECT. 2, SUB-SECT. 8. 

ip. Administration of charity be* 
coming increasingly arduous dis- 
couraging.}- — It is not a legitimate 
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ground for the application of the 
doctrine of cy prbs merely that the 
administration of a charity has become 
increasingly arduous & discouraging 
in its results. — Re Glasgow Domestic 
Training School, [1923] S. C. 892. — 
SCOT. 

PART V. SECT. 1, sijB-SECT. 4. 

1502 ill. Wh^her clmrUies within 
Real Property Limitation Act. 1833 
(c. 27 )-^Expr€sa trust — Charges.] — Re 
Drake's Estate, [1909] 1 I. R. 136, 
140.— IR. 



Oases 1646 — 2578. EmusH and Empire 

Child Villiers’ Appln., Villiers v* 

[1022] 1 Ch. 394. 

1549* Add» Armofatians : — to (1) Consd. I. B. 
Oomrs. V . Glasisow Musical Festival Assocn. 
(1926), 11 Tax Cae 164 As to (2) ReM. Be 
Child VilJiers* Applu., Villierst*. A.-G., [1922] 

1 Oh. 894 ; Be Booth &; Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 679. 


Part VII.- 

1870a. Powers of sale — Settled Land Act, 1926 
(c. 18 ), ss. 29, 94 ,] — Be Booth & Southend- 
on-Sea Estates Co.’s Contract, No. 1532a, 
ante. 

1934. Add* Annotation : — Mentd. B. v. Income 


UiGEST Supplement. 

1609a. Not decreed. v. Chap- 

man (1779), 1 Bro. 0. C. 61 ; 28 B. B. 986. 

Annotations: — Ex]dd. A.-G. v. St. jolm't Hoapltal, Bath 
(1865). 1 Oh. App. 92. BdM. Biowne v. Tlffhe (1834), 2 
a. & Pin. 396. 

1670. Add. AnnoioHoH :---HOener<iUyt Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Bom Permanent Bldg. 
Soc. (1921), 91 ;Sm J. Oh. 74. 


-Trustees. 

Tax Special Oomrs., p. Bank’s Trustees 
(1922), 127 L. T. 661. 

1985. Add. Annotation : — ^Mentd. B. v. Income 
Tax Special Oomrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 


Part IX. — rJurisdiction over Charities. 


1998. Add. Annofcdion : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

2015. Add. Annotation : — Refd. B. v. AU Souls 
College, Oxford (1681), Skin. 13. 

2041. Add. Annoiaiion : — Mentd. Harper v. 
Hedges, [1923 ] 2 K. B. 314. 

2111a. .S'. P. Ex p. Buliar (1867), 28 L. T. O. S. 
269 ; 21 J. P. Jo. 84. 

2118. Add. Annoiaiion : — ^Mentd. Salter v. Lask 
(1923), 130 L. T. 323. 

2131. Add. Annotation: — Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 051. 

2135. Add. Annotation : — Mentd. B, v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 

2137. For the existing paragraph substitute the 
following paragraph : — 

Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the provision in 
18.53 Act, 8. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a mixed 
charity ” — i.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment — it must be a 


donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift A the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income- bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity ; — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent. — Be Child 
V nxiBRB’ Apptjcation, Villibrs V . A.-G., 
[1922] I Ch. 394; 91 L. J. Ch. 473; 126 
L. T. 655 ; 38 T. L. B. 291 ; 66 Sol. Jo. 260, 
O. A. 

Annotation : — Apid. Re Shakespeare Memorial Trust, Lyttou 
V. A.-a., 11923] 2Cli. 398. 

2146a. Land purchased out of donation — 

Donation before, first annual subscription.] — 

Be Shakespecare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 78a, ante. 


Part X.- 

2224. Add, Annotation: — ^Refd. Key v. Baatin, 
[1925] 1 K. B. 050. 

2252. Add, Annotation : — Refd. Key v, Bastm, 
[1926] 1 K. B. 650. 

2283. Add. Annotation : — Refd. Be Monk, Giffen 
V . Wedd, [1927] 2 Ch. 197. 

2358a. Not petition for payment out of funds 
in court of money for completion of purchase 
of land.] p. St. Bartholomew’s 

Hospital (Governors) (1928), 72 Sol. Jo. 226. 


Practice. 

2456. Add. Annotation : — Mentd. Oonsett Indue- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 136. 

2503. Add. Annotation Mentd. B. v. Income 
Tax Special Oomrs., Ex p. Baja’s Trustees 
(1922), 127 L. T..661. 

2537. Add. Annotation : — ^Refd. Be Monk, Gifien 
V . Wedd, [1927] 2 Ch. 197. 

2576. Add, Annotation ; — Reld« B^ Monk, Giffen 
V . Wedd, [1927] 2 Oh. 197. 
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VoL Vm.— Casea 1-81. 


C HOSES 


Part I. 

1* Add, Annotation : — ^Mentd. Lamb t;. Wright, 
[1924] 1 K. B. 867. 

12a. Rentcharge — ^Arrears oL] — S atway v. Sal- 
way (1770), 2 Dick. 434 ; Amb. 692 ; 21 
E. R. 338. 

18. Add. AnnoUUiona: — ^Distd. Baker v, Archer- 
Shee, [1927J A. 0. S44 ; A.-G. v, BelUios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
V. Public Trustee, [1924] 2 Oh. 101 ; Brassard 
V. Smith, [1926] A. C. 371 ; Herbert v. I. R. 
Oomrs., I. R. Comrs. v. HerbeiH> (1926), 9 
Tax Gas. 693. 

19. Alter this case add * * Patent.] — See Patents.* * 

20. Add. Annotaiiona : — Dbtd. Republica do 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York life Insce. v. Public Trustee, 
[1924] 1 Ch. 16. 

21. Add. Citaiiona : — Favorke v. Stbinkopfp, 
[1922] 1 Ch. 174 ; attb nom. lie Steinkoppp, 
Favorke v. Steinkoppf, 91 L. J. Oh. 165 ; 
126 L. T. 597. 

23. Add. Annotations : — Refd. - New York life 
Insce. V. Public Trustee (1924), 93 L. J. Oh. 
449 ; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. 

24. Add. Annotaiiona : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


IN ACTION. 


In General. 

Refd. New York Life Insce. v, Publicr Trustee 
(1924), 93 L. J. Oh. 449. 

25. Add. Annotations : — Apld. New York life 
Insce. V. Public Trustee, [1924] 2 Oh. 101 ; 
Richardson v. Richardson, [1927] P. 228. 

27. Add. Annotations : — Aa to (1) Consd. Favorke 
V. Steinkopff, [1922] 1 Gh. 174. As to (2) 
Refd. Favorke v. Steinkolllf, "1922] 1 Oh. 174. 

27a« Assignment executed abi^hul — Of debt payable 
in England.] — Where an assignment of a debt 
due from an English debtor & payable on 
demand in England is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of English law. — Republica de 
Guate^iaia V. Nunez, [1927] 1 K. B. 669 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 36, 0. A. 

Jnnofation llicbardsou v. Hiobaxdson, [1927] P. 228. 

After this case for ** Assignments executed 
abroad.] — See Nos. 459-462, 604, 605, poat^** 

read .} — SeCf also, Nos. 459-462, 604, 

605.** 


Part II. — Assignment in General. 

29. Add. Annotation: — Refd. Phblic Trustee v. 40. Add, Annotation : — ^Refd. National Provincial 
Elder, [1926] Ch. 776. & Union Bank of England v. Lindsell (1921), 

33. Add. Annotaiion : — Mentd. Venn v. Tedesco, 

[1926] 2 K. B. 227. 


53. Add, Annotation : — Refd. Re Bower- Williams, 
Exp. Trustee, [1927] 1 Ch. 441. 

63. Add. Annotations: — Aa to (\) Refd. Cottage 
Club Estates v. Woodside Estate Oo. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Ch. 606; Earle v, Hemsworth 
R. D. 0. (1928), 44 T. L. B. 768. 

67. Add. Annotation e: — Consd. Bank of Liverpool 
A Martins v. HoUand (1926), 43 T. L. R. 29. 
Dlstd. Earle v. Hemsworth B. D. 0. (1928), 44 
T. L. R. 606. 

78. Add. Annotation : — Aa to (2) Refd. Earle v. 
Hemsworth R. D. 0. (1928), 44 T, L. B. 
768. 

PART 1. SECT. 

d. Add **rev8d. 17 0. R. 674.' 


Retention money.] — Held * 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted ,a 
debt or legal thing in action which could be 
assigned, & could be sued for in an action 
without joining the assignors as parties. — 
G. &: T. Earle, Ltd. v. Uemlsworth Rural 
District Council (1928), 44 T. L. R, 758, 
O. A. 

78. Add. Annotaiiona: — ^Refd. Performing Right 
Soc. V. London Theatre of VarietieB, [1924] 
A. 0. 1 ; Re Wait, [1927] 1 Oh. 606. 

81. Add. Ayinoicdion : — ^Refd. Earle v, Hemsworth 
R. D. 0. (1928), 44 T. L. R.. 768. 

, SUB-SECT. 2. 


f. Add '* reead. in part i A. K. 267.' 

PART III. SECT. 8. 

•a. To eonatruot tramway across grantor*sXand — Aasigndblc.'l — ^McDonald v. Pbduxjb, [1023] N. Z, L. R. 087. — ^N.Z. 
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Part III. — What may be Assigned 

77a. 



Cases 82—205. English and Empire Digest Supplement. 


82. Add, Annotation : — Refd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

84. Add. Annotation : — ^Refd. Norwich Union Fire 
Insce. Soc. v. Colonial Mutual Fire lnsce.« 
[1922] 2 K. B. 403» 

86. Add. Annotation : — Refd. Rye v. Purcell, [1926] 

I K. B. 446. 

91. Add. Annotation : — Retd, Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

93. Add, Annotation : — ^Mentd. Marsden v. Heyes, 
Edward, [1927] 2 K. B. 1. 

94. Add, Annotation : — Consd. Ite 31J.oyd*s Furni- 
ture Palace, Evans v, Lloyd's fYuniture 
Palace, [1926] Ch. 853. 

100a. Grantee bound to attend at 

specified place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — A rden v. Goodacre (1862), 

II C. B. 883 ; 21 L. J. 0. P. 129 ; 18 L. T. 
O. S. 208 ; 16 ,Tur. 629 ; 138 E. R. 723. 

110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
“ her share to go to her next of kin as if she 
had not been married." In 1866 J., another 
daughter of testatrix, married, &> by her 
marriage settlement covenanted that any 
real or personal property to which she then 
Tvas entitled for any estate or interest what- 
soever in reversion, remainder, or expectancy 


should be settled upon the tnists of the 
settlement. W, died in 1912 without issue, 
& leaving J. her sole next of kin : — Held : 
the interest which J. had at the datie of the 
settlement in the settled share of W. was 
either a mere opes stcccessionis^ or must bo 
treated as such, & was not assignable at law. 
--He Mudge, [1914] 1 Ch. 116 ; 83 L. J. Ch. 
243 ; 109 L. T. 781 ; 68 Sol. Jo. 117, C. A. 

Annotation : — ^Refd. Re Lind, IndnstrialB Finance Syndicate 
V. Lind, [1916] 2 Ch. 316. 

114. Add, Annotation: — As to (1) Refd. Ee Wait, 
[1927] ICh. 606. 

118. Add, Annotations : — Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing 
Right l^c. V. London Theatre of Varieties, 
{1924] A. C. 1. 

119. Add, Annotation : — Refd. Be Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 192. 

124. Add, Annotations: — Consd. Smith v. Smith, 
[1923] P. 191; Walls v. Legge, [1923] 2 
K. B. 240. 

125. Add, AnnotcUions : — Consd. Smith v. Smith, 
[1923] P. 191. Refd. CampbeU v, Campbell, 
[1922] P. 187; Re Nelson, Norris v. Nelson, 
[1928] Oh. 920, n. 

153. Add. Annotation : — Refd. CaT)ron v, Capron, 
[1927] P. 243. 

154. Add, Annotaiion : — Refd. Capron r. Capron, 
[1927] P. 243. 

160. Add, Annotaiion : — Refd. Capron v. Capron, 
[1927] P. 243. 

186. Add, Annotation: — Mentd. Putsman v. 
Taylor, [1927] 1 K. B. 637. 


Part IV. — What amounts to an Assignment. 


193. Add. Annotaiion: — As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

195. Add, Annotations : — Refd. Cottage Club 
Estates v. AVoodside Estate Co, (Amersham) 
(1927), 97 L. .T. K. B. 72 ; Earle v. Bems- 
worth R. D. C. (1928), 44 T. L. R. 005. 

200. Add. Annotation : — Consd. Bank of Liverpool 
& Mai'tins v. Holland (1920), 43 T. L. R. 29. 

202. Add. Annotation : — Refd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 

204a. Amount recoverable by assignee limited.] — 

Deft, owed £285 to W., who owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £150," Due 
notice of the assignment was given to deft. 
In an action upon the assignment : — Held : 


(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £160 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of pail) only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
— Bank of Liverpool & Martins, Ltd. v. 
Holland (1926), 43 T. L. R. 20 ; 32 Com. 
Cas. 56. 

Annotaiion: — As to (1) Refd. Earlo v. Homsworth TX. D. C. 
(1928), 44 T. h. R. 606. 

206. Add. Annotations: — As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21. As to (3) Consd. 
Performing Right Soc. v. London Theatre of 
Varieties, [1924]* A. C. 1. 


PART in. SECT. 4. 

J S® compensation — Vamaoi 

to lands — AssignaJblc.'l — By erection o: 
a public work, a dam, the Crowi 
expropriated the right to tlood th< 
land ol V., who subsequently sold th< 
property to H., with the right tc 
recover compensation from the Crown 

asBigninent o: 
litigious rights, & H. was entitled tc 
recover compensation. — R. t>. Hyi 
gegl). 69 D. L. R. 173 ; 21 Exch. C 
R. 76. — CAN, 


PART m, SECT. 6. 

100 1. Promise to pay over proceeds of 
Imgation — Compromise of suit — Rffcct 


of offreement .} — Where there was an 
assignment of part of the fruits of 
litigation : — ifeta : even If they were 
to bo regarded as non-existing property 
at the date of the agreement, the agree- 
ment attached upon the money being 
paid. — Vatsavaya Venkata Jaoapati 
r. POOSAPATI Venkatapati (1924), 
L. R. 62 Ind. App. 1.— IND. 

PART III. SECT. 14. 

gf. Nonmegotiable promissory notes.) 
— Promissory notes diawn In such form 
that they are uon-negotlabJe, can be 
assigned in the same manner as an 
ordmary ohose In action. — ^Merchants 
Bank of Canada v. Qbeenleeb, [1923] 
2 W. W. R. 931.--OAN. 
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PART IV. SECT. 1, SUB-SECT. 2. 

•k. General rule .) — An asslgumeni is. 
to be regarded os absolute, although it 
appears on its face that It is only for 
the purpose of securing a debt lessor in 
amoimt, so long as it does not purport 
to bo by way of charge only . — He 
Bland & Mohun (1913), 25 O. W. R. 
419 ; 80 O. L. R. 100 ; 6 O. W. N. 
522.— CAN. 


FAHT IV. SECT. SS, 5UB-5EGT. 1.— -A. 


205 X. 


Building contract 


apportioning price between builder d: 
third party.) — Grant v. Travis, [1924] 
2 D. L. R. 1164 ; 2 W. W. R. 603.— 

CAN. 



VoL vm.— Choses in Action. Cases 211- -954. 


211« Add. Annotation : — As to (1) Refd. Palmer v. 
V. Oarey, [1926] A. 0. 703. 

214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon. — Smith v. Everett (1792), 4 
Bro. 0. C. 64 ; 29 E. R. 780. 

A7inot€Uion9: — Befd. Crowfoot v. Gurney (1832), 9 Bing;. 372; 
Best V. Argloa (1834), 2 Cr. & M. 394. 

221a. Part of debt.] — ^B ank of Liverpool &> 

Martins, Ltd. v. Holland, No. 204a, ante, 

236. Add. Annotation: — ^Apprvd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

237. Add, Annotations : — ^Mentd. The Tervaete 
(1922), 128 L. T. 176 ; Duff Development Co. 
V. Kelantan Government, [1923] 1 Oh. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to 0., a creditor of 

A. , the proceeds of a cargo consigned by A. to 

B. , creates no lien in favour of C. — Holland 

& Humble’s Assignees v. (1815), 1 

Stark. 143 ; 171 E. R. 427 ; sub nom. 

Heywood V, Waring, 4 Camp. 291 ; snb 
nom. Re Holmes, Ex p, Heywood, 2 Rose, 
355, N. P. 

Amwtations : — Consd. Frith v, Forhes (1862), 31 L. J. Ch. 
793. Refd. Gileti v. Grover (1832), 9 Bing. 128 ; Malcolm 
V. Soott (1843), 3 Haro, 39. 

258. Add, Annotation : — Refd. National Provincial 
&, Union Bank of England v. LindseU (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank — Advances for purchase of goods.] — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 


time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, ^ the trader 
had in his hands goods purchased under the 
agreement, & the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances uot 
repaid : — Held : as the agreement did Dot, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not ampu. to an equitable 
assignment so as to entfw resp. to the charge 
claimed. — Palmer v. Oarey, [1926] A. 0. 
703 ; 95 L. J. P. 0. 146 ; 135 L. T. 237 ; 
[1926] B. & C. R. 51, P. 0. 

269. Add. Annotation: — Refd. Re City life Assce. 
(1925), 42 T. L. R. 45. 

274. Add, Annofufion Refd. Re Wait, [1927] 
1 Ch. 600. 


274a. S, P, Bradley v, (1744), Ridg. temp, 

11. 194 ; 27 E. U. 801, L. C. 

303. Add. Annotation As to C) Distd. Re 
Nelson, Norris v. Nelson, [1928] Ch. 920, n. 


307. Add. Citations .•—[1922] 1 K. B. 21 ; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 
B. & C. R. 209. 


Part V. — Notice 

Add, Annotation : — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

iiee, now^ Law of Property Act, 1925 (c. 20), 
ss. 136, 137. 

313. Add. Annotation : — ^Refd. National Provincial 


of Assignment. 

& Union Bank of England v. LindseU (1921), 
91 L. J. K. B. 196. 

354. Add. Ayinotation : — ^Refd. H. v, H., [1028 
P. 206. 


PART IV. SECT, 2. SUB-SECT. 1.— 

B. (o). 

sm. AtUhorising payment of sum 
in hands of garnishes — Order giving 
effect to verbal assignment, 1 — Clarke 
Brothers, Ltd. «. Goodin & Peder- 
son, [1922] 3 W. W. K, 604 ; 68 

D. L. R. 792.— CAN. 

223 i. Assigning money due or to 
ecome due — Under corUraci,] — It is no 
objection to an equitablo assignment 
of a claim against a third person that 
the work upon which the oiaim is 
based has yet to be performed. — lie 
Matthews Sheet Metal & Roopinq 
Co., Ltd., Ex p. Martin [1924) 1 
D. L. H. 701 ; 55 O. L. R. 262 ; 4 
0. B. R. 471.— UAN. 

223 ii. Under poZtej/.]— ; 

the assignment was not vitiated by the 
fact that, at the time, the fund on 
which the assignment was intended to 
operate had not yet come into 
existence. — Liverpool & London & 
Gix)Be Insurance Co., Ltd. v. 
Hartley Sc Ford, [1927] V. L. R. 
523 ; 49 A. L. T. 70 ; [ 1027] Argus. 
L. R. 417.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

246 iv. .]— J7cW; the 

order set out in the judgment, in the 
oiroumstanoes, was a good equitable 
oasigument of moneys due fi*om the 
board of a drainage district to a person 


vho had a contract with it. — S tiRUNO 
:;JoLLrERrR8, Ltd. v . Jones, [luyi 4 
U. L. R. 1305 : 3 W. W. R, 955.— CAN. 


PART IV, SECT. 2, SUB-SECT. 2.— B. 

266 i. Directions to agent to sell dt pay 
proceeds into bank — Principal paying 
for goods by cheques drawn against 
proceeds .] — Kidd v. Harden, McCon- 
nal v . Harden, [1924] 4 D. L. R. 616 ; 
3 W. W. R. 293.— CAN, 


PART IV. SECT. 2, SUB-SECT. 2.— C. 

o. Add ** revsd., [1921] 1 W, W. R* 
839.** 


PART IV. SECT. 2, SUB-SECT. 3. 

■n. Lodging notes as collateral 
security .] — A document providing that 
eertain notes ** are lod^d with the 
bank as a general & continuing 
collateral security for the due payment 
of all advances made or to be made to 
me by the bank**; — Held: not a 
proper assignment ; there Is a dis- 
tinction between lod^ni' a document 
as collateral security & a i assignment. 
— Merchants Bank oA C^ada e. 
Greenlees, [1923] 2 W, \V. R. 931. — 
CAN. ^ 

«t. Indorsement of lien te.] — IT eld : 
to constitute a good equio \ibJe assign- 
ment thereof, — C anadian Bank of 
C oMMBROE V. La Brash, [1918] 1 
m. W. R. 6; 39 D. L. R. 398 ; 10 
Sask. L. R. 408.— CAN. 
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PART IV. SECT. 8. 

280 i. Necessity for communication 
0 cf* assent by assignee — To con- 
itUvte assignment ,] — A letter assigning 
noneys must be shown to have been 
joiumunioatcd to tho osnlgnee before 
t will be held to constitute an eqult- 
iblo assiguraont. — Starr Co. op 
;:anada. Ltd, v. Merrill, [1922] 
3 W. W. R. 926 ; 70 D. L. B. 657.— 

DAOT* IV KSirrT. ft. 


288 li. .]— Loeppkt V. Lano, 

[1926] 2 D. L. R. 610 ; [1926] 1 W. -W. 
b inn • 1ft Snftk. L. R. 337. — CAN. 


sa. Assignment of lien agreement — 
Whether consideration amount due under 
lien .] — A. R. Williams MAcmNERY 
Co., Ltd. v. Moorb, [1926] 4 D. L. R. 
568.— CAN. 


PART V. SECT. 1. SUB-SECT. 1. 

311 i. Assignment — As security — Of 
debts .] — Okell Morris & Co. r. 
Dickson (1902), 9 B. C. R. 151.— -CAN. 


PART V. SECT. 8, SUB-SECT. 1. 

fb. To guarantor — Notice not given 
to debtor ,] — Donald v . Jukes, [1921J 
2 W. W. R. 208 ; 66 D. L. R. 692 ; 60 
S. O, R. 652.— CAN. 

PART V. SECT. 3, SUB-SECT. 3. 

8d. Of debtor .] — Notice to the solr. of 
debtor that the claim against the latter 



Cafes 368—405. English and Empire 

868. Add. ArmoteUion : — Generally, Mentd. Mo- 
Oreagbv. Oox &£V>rd (1923). 92 L. J. K. B. 
855. 

417. After this case add “Sae, now, Law of Property 
Act, 1925 (c. 20), 8. 187.” 

440. Add, Annotation: — ^Refd. Ejil^t V, Knight, 
[1926] Ch. 835. 


Part VI. — Effect 

4^6. Add. Annotatione :^A8 to (1) Refd. Re Bem- 
stoin, Barnett v. Bernstein (1924), 09 Sol. Jo. 
88. As to (2) Refd. Weld v. Petre (1928), 44 
T. L. R. 739. 

4g3a, .] — o. & T. Earle, Ltd. v. 

Rural District Council, No. 

77a, ante, 

485. Add. Annotations : — Refd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123 ; 


Digest 

460. Add. Annotaiior^ : — ^Refd. Republica de Guate- 
mala V. Nunez, [1927J 1 K. B. 669. 

461. Add. Annotation : — Coned. Bepublioa de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

468* Add. Anjiaiation : — ^Refd. Campbell V. Poliak, 
[1927] A. C. 732. 


of Assignment. 

The Kourak, [1924] P. 140 ; Venn v. Tedesco, 
[1926] 2 K. B. 227. 

504. Add., Annotation : — ^Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

509. Add. Annotation : — ^Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1922] 
2 K. B. 483. 

519. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 


Part VII. — Assignment subject to Equities. 


692. Add. Annotation : — As to (2) Refd. Lawrence 
V. Hayes, [1927] 2 K. 13. 111. 

598. Add. Annotations : — ^Mentd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; Re Pink, 
Elvin V. Nightingale (1926), 70 Sol. Jo. 1090. 


601. Add. Annotation : — ^Refd. Re CJity Life Assce. 
(1926), 42 T. L. B. 46. 

604. Add. Annotation : — Refd. Lawrence p. Hayes, 
[1927] 2 K. B. 111. 

605. Add. Annotations: — As to (2) Refd. Lawrence 


was to bo paid to a third party Is notice 
to debtor himself that such claim had 
been assifirned.— S t. John & (juebbo 
Rt. Co. V. Bank of BniTisn North 
America A Hibbard Co. (1921). 67 
D. L. R. 650 ; 62 S. O. R. 346.—CAN. 

PART V. SECT. 4. 

■I. J3efore action — Judicature A ct, 
1909, s. 19 (6).l — W oodstock Electric 
Railway, Light & PowEit Co. w 
Dominion Tanneries, Ltd. (1918), 45 
N. B. R. 408.— CAN. 

PART V. SECT. 6. 

b i. Thai alleged asstonee . had 

possession of notes.] — Ai though debtors 
mav have known that notes were 
In the possessioD of a bank, the allied 
asaigrnee : — Held : this was iusuffleient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty In debtors to Inquire of the 
bank. — M erchants Bank of Canada 
V. Oreknleies, (1923) 2 W. W. R. 931. 
•—CAN. 

PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 

o. Add “ Revsd. 47 S. O. R. 313 ; 10 
D. L. R. 232 ; 23 W. L. R. 445. 

p i. .) — The assignee of an 

equitable interest in personal estate 
without notioe of an existing earlier 
assignment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notioe is ^ven by an 
asfdgnee earlier in point of time. — 
Gordon v. Gordon, [1924] 2 D. L. R. 
74 j 1 W. W. K, 903 ; 18 Sask. L. R. 
187.— CAN. 

FART V. SECT. 9, SUB-SECT. 1,— 
A. (b>. 

•k. AssignmerUs of money payable 
under commissUm certificates — O^ifi- 
cates not astdjgnabU — Order for payment 
given to ftret ctssiffnee-^ertijlcates 
handed to second assignee.] — J. I. Case 
Threshing Maobinb Co. v. General 
Motors Acobftanoi Corpn., [1924] 


4 D. L. R. 1297 ; 3 W. W. R. 694.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

476 li. Money due under 

agreement for sale — Power to cancel 
apr<!emcnf.]— Where a vendor of land 
under agreement for sale assigns the 
moneys due under the agreement for 
sale & notioe of the assignment, 
equitable or legal. Is given to debtor, 
it Is not open to the vendor Sc 
debtor to cancel the agreement with- 
out the concurrence of the assignee. — 
Union Bank of Canada v. Dutczak, 
[1924] 3 D. L. R. 457 ; 2 W. W. R. 
864.— CAN. 

PART VI. SECT. 8. SUB-SECT. 1.— A. 

u. Add ** revsd. in part, 4 A. R. 
267.*' 

ei. Of lien.] — ^Pltf., assignee of 

three several claims of workmen who 
had liens nnder Woodmen’s Lien Act, 
commenced an action in his own name 
without serving any notice of the 
assignment upon debtor : — Held : pltf. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act, s. 19 (6). — Barnes v. 
Black, {1925} 3 D. L. R. 65; 58 
N. S. R. 69.— CAN. 

PART Vl. SECT. 5, SUB-SECT. 2. 

660 lit 3 — Shepherd v. 

Livingston, [^9243 1 D. L. R. 723 ; 1 
W. W. R. 455.— CAN. 

650 iv. ^.1 — ^McPherson e. 

Lees (Andrew), Ltd., [1926] N. Z. 
L. R. 523.— N.Z, 

il. Payment to assignee — Money 
due under agreement for sal&^ovenant 
by assignor to convey on payment.}^ 
where a vendor has covenanted in writ- 
ing with an assignee to convey the land 
to the purchaser on payment of the full 
amount of the porohase-money, the 
purchaser Is protected as to title 6c 
may safely make his payments to the 
assignee ; 6c the assignee oan sue on 
the purchaser's covenant to pay oon- 
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tained in the agreement. — U nion Bank 
OF Canada v. Dutczak, [1924] 3 
D. L. R. 457 ; 2 W. W. R. 864.— OAN. 


PART Vn. SECT. 1. 

665 ili, — .] — Even assuming a 
proper assignment, notes lodged with 
a bank as a general & continuing 
security for the due payment of all 
advances made, or to be made, must 
be taken by the assignee subject to 
any equities existing between the 
original parties. — Merchants Bank 
OF Canada v. Grbenlebb, [1923] 2 
W. W. R, 931.— OAN. 


666 Iv. Effect of express con- 

ract.] — Notwithstanding Choses in 
Action Act, R. S. 8.. 1920 (c. 202), s. 5, 
debtor can contract with his credltor. 
lor good consideration, that he will not 
ivalJ himself of his right to set up 
igalnst the creditor’s assignee any 
aquity existing between the creditor 
WmseH. If the contract which in- 
cludes the clause not to set up the 
equities against an assignee was 
induced by fraud, such clause falls 
ivith the contract, except where debtor 
is estopped as against the assignee 
trora setting up the fraud. — H amilton 
u. Railton, [1925] 8 D. L. R. 1090 : 
ri9251 3 W. W. R. 186; revsg. [10253 

5! W W W 10ft TAN, 


Q I, j^oUce of covenant by 

assignor — WJie^er assignee bound*]r^ 
McBride v. Ontario Jockey Club, 
Ltd., [1926] 1 D. L. R. 414; 58 
O. L. R. 97.— CAN. 


PART Vlf. SECT. 2, 8UB-BECT. 1. 

tl. .3 — Royal Bank OF Canada 

V. Gustafson, I1924ri W. W. R. 544 ; 
83 B. C. R. 370.— CAN. 


PART VIL BEOT. 2. BUB-8ECT, 4. 
604 U. Add ** revsd. In part, 25 
A. R. 170.** 

eo4 Iv. — Rotal Bake 

OF Canada e. Gustafbon, [19243 1 
W. W. R. 644 ; 68 B. O. R. 379.— CAN. 



V(d. ym.— ChoflM in Action. Cases 60^—484. 


V. Hayea, ri927] 2 K, B. Ill ;■ Barle v. Homs- 

worth B, D. 0. (1928), 44 T. L. B. 605. 

/ 

607a. For breach of warranty by assignor — Against 
claim for Instalments due under assigned 
agreement-^udgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
bv instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assig^iment was given to deft., the latter 
obt^ed judgment against the assignor for 


damages for breach of warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.*s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawbence v. Hayes, [1927] 
2 K. B. Ill ; 90 L. J. K. B. 068 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R, 379. D. C. 


Part VIII. — ^Voluntary Assignments 


618. Add* AnnoteUion : — Consd. Macedo v, Stroud, 
[1922] 2 A. 0. 330. 

624a. .] — Sloanb v. Oadogan (1808), 

cited in 12 Sim. at p. 291. 

Annotaiiona : — Consd. Edwards u. Jones (1836), 1 My. & Or. 
226: Beatson v, Boataon (1841), 12 Sim. 281. Distd. 
Meek v, Kettlewell (I8d3j, 1 Ph. 342. Apld. Kekewich v. 
Manning (1851), 1 De G. M. & G. 176; Donaldson e. 
Donaldson (1864), Kay, 711. Refd. Fenner v. Tajdor 
(1831). 2 Russ. Sc M. 190 ; M^Fadden v. Jonltyna (1842), 
1 Hare. 458 ; Price v. Price (1861), 21 L. J. Ch. 53 ; Bridge 


V* Bridge (1852), 16 Beav. 315 ; 3%>yle t>. Hughes (1854), 
2 Sm. & G. 18 ; Gilbert v. Overton (1864), 4 New Rep. 
420 ; Glcgg V. Rees (1871), 7 Oh, App. 71. 

634. For '' Held.: (1) as it was the intention of 
the settlor,** etc., read ** Held : (1) cts it was 
not the intention of the settlor,** etc. 

Add* Annotations: — As to (1) Refd. Royal 
Exchange Assce. v* Hope, [1928J Ch. 179. 
As to (^) Consd. Macedo v. Stroud, [1922] 2 
A. O. 330. 

t of Book Acemmta Act, U, S* li. C., 
1924 (c. 10 ).]— Vernon Hardware 
Co. u. Reid & Reinhard (B. O.). 
(1927J 2 W. W. R. 117.— CAN. 


PART IX. 

q, Under AssignTrurU of Book 

DdiU Act, 1923 (c. 29).]— Re RaPORT, 


Denison v. Union Bank of Canada, 
(19251 3 D. L. R. 1058 ; 67 O. L. R. 
374 ; 5 C. B. R. 811. — CAN. 

sm* Book account — Under Assign- 
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Cases 17—105. English and Empire Digest Sxtfflement. 

CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 
Part III. — Constitution and Internal Arrangements. 


17, Add* AnnotcUion : — Consd. Morgan v, Driscoil 
(1922), 38 T. L, B. 251. 

20. Add, Annotation: — As to (1) Consd. Morgan 
V. DriscoU (1922), 38 T. L. B. 261. 

21a. Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision’ for the election of a 
women’s committee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares in the co. In an action for a declara- 
tion that the resolution was invalid : — Held : 
under the rules women members were not 
full members & were not entitled to receive 
notices of general meetings, & the action 
failed. — Cole v, Merton Park (Wimble- 
don) Golf Club, Ltd. (1927), 43 T. L. B. 
400. 

38. Add, Annotations : — Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & 
Joiners v, Braithwaite, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. 0. 440. Folld. Wing r. Bum 
(1928). 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 

39. Add, Annotation: — As to (1) Reid. A.-G. v. 
Swan, [1922] 1 K. B. 682. 

39a. .] — Wing v. Burn (1928), 44 

T. L. R. 258. 

53a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrymg on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 


management of the club was vested in her. 
In 1915 H. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a vear for 
country members & five guineas lor town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of 6ve guineas was 
imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be can'led 
on permanently was exhibited by H; On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, &> on recovering summary judgment 
closed the club. The co. then passed a 
resolution for volxmtary winding up ^ a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove £is 
creditor for general damages & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee & the proportion of her 
subscription for the current year : — Held : 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of wliich 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 
of the amenities of the club, & in the case of 

B. to a return of the entrance fee ; & the 
damages should be assessed in the case of A. 
at 27, which included the proportion of her 
subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee Sd 
proportion of her subscription. — Re Curzon 
Syndicate, Ltd. (1920), 149 L, T. Jo. 232. 

54. For ** Entrance fee payable by Instalments ** 
read ** Entrance fee — Payable by instal- 
ments.” 

54a. Claim by member for return of — On 

winding up of club .] — Re Curzon Syndicate, 
Ltd., No. 53a, ante. 


Part VI. — Debentures. 

106. Add, Ciiaiions [1922] 1 Ch. 51 ; 91 L. J. Ch. 93 ; 126 L. T. 226. 


PART II. 

•c. VattidUy of rules.} — Where the 
rights or privUeges of znembers of a 
club are not In any way affected, nor 
the property of' the club In any way 
Iniured, the ct. has no jurisdiction to 
consider the legal validity of the rules 
of the club, nor to grant an Injunction 
against the commission of acts merely* 
criminal or merely Illegal. — Watt v. 
MaoLaughlin, [1023] 1 I. R. 112. — 
IR. 

12 ii. Majoriiy ofmembera acting 

iuegally — Injunction .] — Bryunski v. 
INKOL (1924), 55 O. L. R. 369.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

f 1. Necessity for unani- 

mous vote or consent of all members.]— 
Bryunski v, Inkol (1924), 55 O. L. R. 
369.— CAN. 

f iL — — A rule prescribed 

that no future motion to open the 


links for play on Sundays should be 
passed unless by a majority of two- 
thirds of those present & voting : — 
Held : the repeal of the rule did not 
Itself require a two -thirds majority. — 
Watt v. MacLaugblin, [1923] 1 1, R. 
112.— IR. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

26 1. Power to expel for infringing 
rules.} — Where a club was rostered 
under Cos. Act: — Held: the oora- 
mittee were not in law the directors 
of the co. 6c had no authority to exer- 
cise the powers of directors to exclude 
pltf. from membership of the club, — 
MURPHY V, SYNNOTT, (1925] N. 14. — 
IR. 

PART in. SECT. 2, SUB-SECT. 2.— E. 

49 U. .1 — club incor- 

porated under Incorporated Societies 
Act, 1908, which acting by Its executive 


committee wrongfully & in breach of 
the olub’B rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the scope of their authority, 
are not, personally liable In tort for 
inducing oj^rocuring such breach of 
contract. — H enderson v. Kanb & 
PIONEER Club, [1924] N. Z. L. R. 
1073.— NJZ. 


PART IV, SECT. 1, SUB-SECT. 1. 

70 ii. Money Uni to lodge ,} — 

Where a person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look 4o those who assumed to 
act for it those who authorise or 
sanctioned that being done, in the 
absenoo of anything indicating the 
contrary. — Finlay v. Black, [1921] 
2 W. W. R. 907.— CAN. 
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VoL Vm.— dabs. Oases 106-148a. 


Part VII.— Duty Payable by Clubs. 

0 

106* Add. Annoiaiion : — As to (3} Refd* A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs. 


109. Add. Annoiaiion : — Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 

110. Add. Annoiaiion : — Consd. Watson v. Cully, 
[1926] 2 K. B. 270. 

111a. Whether In ** club ** — ^Temporary 

premises.] — ^Tbe word “ club ” as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a ffite, a regis- 
tered club engaged a room adjoining the 
ground on which the f6te was to be held, & 
there supplied intoxicants to members other- 
wise than in the permitted hours : — Held : as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Cully, [1926] 2 K. B. 270 ; 95 
L. J. K. B. 554 ; 135 L. T. 28 ; 90 J. P. 119 ; 
42 T. L. R. 529 ; 24 L. G. R. 357 ; 28 Cox, 
C. O. 194, D. 0. 

Amwtation: — Refd. Clarke v. Griffiths, Peacock v. Same 

>, 95 L. J. iC, B. 905. 


111b. Additional unregistered 

premises.] — ^Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises which were at a 
considerable distance db which were not 
registered. At these ad(|iti‘ al premises the 
steward supplied to thdkother applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), s. 94: — Held: as the 
liquor was not supplied in the registeiHjd 
premises of the club it was not supplied “ in 
a club ** within the above sect., & the con- 
viction must be quashed. — Clarke v. 
Griffiths, Peacock v. Griffiths, [1927] 1 
K. B. 226 ; 95 L. J. K. B. 905 ; 135 L. T. 58 ; 
90 J. P. 151 ; 42 T. L. R. 541 ; 24 L. G. R. 
466 ; 28 Cox, C. C. 240, D. 0. 


Part IX. — Betting and Gaming in Clubs. 


136. Add. Annoiaiions : — Refd. Richardson Mon- 
crielTe (1926), 43 T. L, R. 32; R. v, Berg, 


Britt, Carrd I.«ummies (1927), 20 Cr, App. 
Rep. 38. 


Part X. — Dissolution of Clubs. 


148a. Claims by members of proprietary club — For entrance fee.] — Be Curzon Syndicate, Ltd., 

damages for loss of club amenities — & for No. 53a, ante. 

proportion of subscriptions — & return of 


PART VIII. SECT. a. 

ad. Right of m-embers to store beer at 
chib .] — Members of a club on pur- 
choHin^r beer from a Govt, vendor niay 
store !i at the club, & the club lb ent.lt led 
to obargo a fee for storage & service. — 


II. V. Rock (1923), 32 B. C. R. 67.- 
CAN. 


af . ** Distributing *’ beer by servant of 
club — If Tjo/ amounis to ,] — H. r. Rock 
(1923), 32 B. 0. R. 67,— CAN. 


PART IX. SECT. 2. 

137 i. Common gaming house — Who 
are liable as persons assist ing in cort- 
ductivy Irusiness — Employees.] — R. v. 
Dorgan, R. V. Kksrlbr, R. v, CJoATfes 
(Sask.) (1927), 47 Can. Crim. Cas. 344. 
—CAN. 
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Cases 6-67. 


English aicd Empire Digest 


COMPANIES. 

Part I. Nature, Characteristics, Definitions and 

Classification. 


6, Add, Annotation : — As to (1) Retd. Deuonar 
V, Gas light Coke Co., [1924] 2 Oh. 
426. 

11. Add. Annotations: — Consd. British Thomson- 
Houston Co. V. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. Refd. 
Parker & Cooper v. Beading, [1026J Ch. 976 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal- Owners* Assocn. (1926), 42 


Part II. — Domicil, Residence 

26a. Business conducted abroad.] — A 

trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
office in England : — Held : the domicil of 
the co. was not in Holland but in England. — 
Baelz V. Public Trustee, [1926] Ch. 863; 
95 L. J. Ch. 400 ; 136 L. T. 763 ; 42 T. L. B. 
696 ; 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a British 

co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place. — Littauer Glove 
Corpn. v. F. W. Millington (1920), Ltd. 
(1928), 44 T. L. B. 746. 

27. Add. Annotations : — Consd. New York life 
Insce. V, Public Trustee, [1924] 2 Ch. 101. 


T. L. B. 401. Mentd. Howson v. Buxton 
(1928), 97 L. J. K. B. 749. 

15. Add. Annotations: — ^Rafd. British Thomson- 
Houston Oo. V. Starling Accessories, Same v, 
Crowther ^ Osborn, [1924] 2 Oh. 33; 
Prichard So Constance v. Amata (1924), 42 
B. P. C. 63. Mentd. Scammell v, Attlee 
(1928), 45 T. L. B. 75. 

16. Add. Annotation — Mentd. B. v. Morter 
(1927), 20 Cr. App. Bep. 53. 


and Nationality of Companies. 

Refd. Swedish Central By. v. Thompson, 
[1924] 2 -K. B. 25.5; Re Bates, Mountain v. 
Bates, [1928] Ch 682 ; Ellerman Lines v. Read, 
[1928] 2 K. B. 144. 

27a. -.] — A CO. was incorporated by special 

Act of the Legislature of New York, So had 
its central office So the bulk of its assets in 
New York. The co. had a branch in London 
So in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe i — Held : a corpn. might have a dual 
residence, So there was evidence that pltfs. 
were resident both in New York So in London 
carrying on business in both places &.ui both 
places were subject to the jurisdiction of the 
cts. — New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Oh. 101 ; 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. B. 
430 ; 68 Sol. Jo. 477, 0. A. 

Annoiationa: — Refd. Swedish Central Ry. v. Thompson, 
[Mt24\ 2 R. B. 205. Mentd. Uepuhlica de Guatemala v. 
Nune*, [1U27J 1 K. B. 009. 


Part III. Companies under Companies (Consolidation) 

Act, 1908, and Similar Acts. 


38. Add. Annotation: — As to (6) Apld. Be City Fire Insce. (1924), 40 T. li. B. 863; Be Etic 

Equitable Fire Izisce., [1925] Ch. 407. [1928] Ch. 861. 

44. Add. Annotations : — ^Mentd. Be City Equitable 67. Add. Annotations : — Refd. Weld v. Petre ( 1928), 


PART I. SECT. 1. 

sa. Under slatvie — ICodstence apart 
from members — Conveyance of property 
by originators to company. con- 
tracted with pltfs. to sell them all the 
fruit Sc vegetables to be grown on their 
land during a specified tune. The con- 
tract provided that if any transfer 
should be made by the grower to any 
corpn., it should be deemed to be made 
subject to the agreement Sc the trans- 
feree should be bound by the teims 
thereof, Defte., for the admitted purpose 
of freeing themselves from the contract, 
Incorporated a ioint stock oo. for the 


purpose of holding the land, St trans- 
ferred the land to it in consideration 
of the allotment to thorn of the whole 
of its capital stock : — Held : th^ co. 
could not be declared to be a trustee 
for tho growers & bound by the con- 
tract, — A ssociated Growers of B. C., 
Ltd. & Kelowna Growers Exchange 
V. Edmunds & Byzant Ohcbards, 
Ltd., 11026] 1 D. L. R. 1093 ; U926] 
1 W. W. E. 035 ; 36 B. 0. E. 413.— 
CAN. 

PART I. SECT. 2. 

sb. Companies limited by guarantee — 
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Assignment of undertaking by third 
party — Validity .} — Lloyd's Bank v. 
Morrison So »on. Ltd., [19273 S. O. 
671, — SCOT. 


PART 11. 

n 1 , Xn severed places.]— 

A oo. is to be treated In matters of 
trade So commerce as resident not only 
where its principal place of business Is, 
but wherever It nas a place of business. 
— Ehmra V. Border Cxtibs Improve- 
ment Co. (1922), 62 O. L. E. 19S.— 
CAN. 



VoL Oases 67— 272a. 


07 L. J. Oh. 399, Meatd* Anchor Trust Oo. 
V. Bell, [19261 Oh. 805. 

69. Add, Anncftatiori$ tRetd. Weld v. Petre ( 1928), 

97 L. J , Oh. 399. • Ment4« Anchor Trust Oo. 
V. Bell, [1926] Oh. 806. 


76* For the pan^graph ** (9) (Wakbinoton, L.J. 
. . . 1908 Act, B. 82,** substitute : — “ (9) (Lobd 
S tTMNSD^, Lord Ditnisdik expressing the 
contrary opinion), an allotment of shares A 
debentures made before filing a stc^ment in 
lieu of prospectus as reqxiired by 1908 Act, 
s. 82 (1), is not wholly void.** 

For the paragraph (10) (Lord Stbrndam, 
M.B., • • • was written,** substitute t — 
** (10) Observations of Lord Sumner as to 
the practice of the Begistrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.*’ — Jubilee Cotton Mills, Ltd. 
(Official Beceivek & Liquidator) v. 
Lewis, [1924] A. O. 958 ; 93 L. J. Oh. 414 ; 
40 T. L. B. 621; 68 Sol. Jo. 663; [1925J 
B. & 0. B. 16; 8tib nom. Re Jubilee Cotton 
Milib, Ltd., 131 L. T. 579, H. L. 


(9) Cofluid. lie Burton, [19271 2 Ch. 132. 
Oeaf^aQv* mentd. tU City Equitable Fir© Intjoe. (1925), 133 
L. T. 520. 


82. Add, Afinotcdiofi i^-^As to (1) Retd. Jubilee 
Cotton Mills Official Beceiver dc Uouidator i?. 
Lewis, [1924] A. 0. 958. 

196. Add, Annotation : — ^Refd. Harrods v. Harrod 
(1924), 40 T. L. B. 195. 

225. Add, Annotation : — Consd. Harrods v, Harrod 
(1924), 40 T. L. R. 195. 

228. Add, Citation : — On appeal, 41 B. P. 0, 67, C. A. 

228a. Harrods’’ — R. Harrod.”]— The ct. 
granted an interlocutory injunction to re« 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pltf, co. on the groimd that dcfts.* 
use of the name was calculated to lead the 
public erroneously to believe that defts.’ 
business had some connection with pltfs.* 
business. — Harrods, Ltd, v. Harrod (R.), 
Ltd. (1924), 40 T. L. R. 195 ; 41 R. P. C. 
74, 0. A. 

Annotation : — Expld. Motor Manufacturers* & Traders* 
Soo. V. Motor Manufacturers*, etc., Insoe., [1925] Ch. 
67o, 

228b. * * Soolety of Motor Manufacturers & Traders ” 
— ” Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.”] — A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “ Motor Manufacturers & Traders,” 
which had already been adopted as part of 
its name by a society having for its main 
objects^ the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the societ>^’s business reputation owing 
to the similarity of the names; the names 
being suflaciently distinguishable & deft. 
co.*s business wholly different &om that of 
pltf. society i — Held : pltf. society was not 
entitled to a monopoly of its aescriptive 
words, or to any relief against deft. co. 
— Moto r Manufaoturbrs* A Traders’ 
Society v. Motor Manufacturers’ & 
Traders* Mutual Insurance Oo., [1926] 
Ch. 676 ; 64 L. J. Oh. 410 ; 188 L. T. 330 ; 
41 T. L. B. 488 } 42 B. P. 0. 807, C. A. 

287, Add, AimoUtHon: — At to (1)^ Oonsd. Motor 


Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ ds Traders* Mutual Inscc., 
[1926] Ch. 676. 

288. Add, Annoiatione : — ^Retd. Harrods v, Harrod 
(1924), 40 T. L. R. 196.; Motor Manu- 
facturers* &; Traders* Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1926), 
94 L. J. Ch. 410. 

261. Add, Annotation : — ^Refd. Employers* Liabili^ 
Assce. V. Sedgwick Collins (1926), 95* L. J. 

K. B. 1015. 

255. Add, AnnotaHone : — Ae fo (1 ) Refd. I. R. Comrs. 
V, Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1926] A. 0. 476; Generally, 
Mentd. Re Debtor (No. 3 of 1926) (1026), 
185 L. T. 689 ; Dominion Iron & Steel Co. v. 
Invemairn, [1927] W. N. 

256. Add. Annotation Dominion Iron 

& Steel Co. V, Invcmaim, [1927] W. N. 277. 

257. Add, Annotation : — ^Refd. Creenberg v. Co- 
operstein, [1926] Ch. 667. 

260a. What amounts to — Not acquisition of 

shares of company to promote Its amalgama- 
tion with another company.] — Dominion 
Iron & Steel Co., Ltd. v. Invernairn, 
[1927] W. N. 277. 

265. Add, Annotations : — Consd. I. R. Comrs. v. 
Cornish Mutual Assce. (1924), 41 T. L. R. 
70. Mentd. Brighton College v. Marriott, 
[1926] 1 K. B. 312. 

266. Add. Annotations : — As to (1 ) Apld. Cornish 
Mutual Assce. v, 1. R. Comrs., [1926] A. C. 
281. Refd. Greenberg v. Cooperstcin, [1926] 
Ch. 657 ; Re United General Commercial 
Insce. Corpn., [1927] 2 Ch. 6 1. As to (2 ) Refd. 
Thomas V. Evans, Jones v. South-West 
Lancashire Coal-Owners* Assocn. (1926), 136 

L. T. 673. Generally, Mentd. Brighton 
College V, Maniott, [1926] 1 K. B. 312. 

270. Add, Annotation: — Refd. Greenberg v, Co- 
operstein, [1926] Ch. 657. 

271. Add, Annotation : — Folld. Greenberg v, Co- 
operstein, [1926] Ch. 067. 

272a. .] — ^An assocn. with four branches 

was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
A its branches all consisted of more than 
twenty members. The assoCn, was not 
restored under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts,, who were the treasurer & 
secretarv of the assocn., claiming administra- 
tion of {he assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amoimt found due & other 
relief. The action was resisted on the ground 
- that the assocn. was Illegal &; that no relief 
could therefore be given: — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
B. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for im object the acquisition 
of gain ; (2) the ct. was not debarred from 
affording reli^ to the members asking for 


319 



Caaes 27Sar-437 


English and Emfieh Digest Supplement. 


the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account. — Geebnbeeg v. 
OoopBRSTEiN, [1926] Ch. 657 ; 95 L. J. Oh. 
466 ; 135 L. T. 663. 

282. Add, Citation : — 130 L. T. 450. 

Add. Annotations : — Refd. Drabble v, Hycolit^ 
Manufacturing Co, (1928), 44 T. L. B. 264. 
Mentd. Imperial Tobacco Co. of India v, 
Bonnan, [1924J A. 0. 755. 

298. Add, Aimoiaiion : — Refd. Pickford v, Quii'ke, 
Pickford v, 1. 11, Comrs, (1927), 138 L. T. 500. 

304. A dd. Annotation : — ^Mentd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

335. 'Add, Annotation : — Refd. Ke Railways Act, 
1921, Bo Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

341. Add. Annotations: — As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. Gene- 
rally, Mentd. Lapish v, Braithwaite (1924), 
40 T. L. R. 857. 

343. Add, Amiotation : — As to (1) Refd. Bank of 
N. T. Butterfield v, Golinsky, [1926] A. C, 733. 

351. Add, Annotations: — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. Mentd. Agricultural Wholesale 
Soc. V. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 

379. Add, Annotation : — ^Mentd. Stott v, Shaw & 
Lee, [1928] 2 K. B. 26. 

398. Add, Annotation : — Consd. Agricultural 
Wholesale Soc, v, Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 

406. Add, Annotations : — Consd. Kreditbank Cassel 
G, m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v, Barclays Bank (1927), 
137 L. T. 443. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Biirclays Bank, 
[1924] 1 K. B. 775 ; Houghton r. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928 J 1 K. B. 
48. 

410. Add, Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v, Barclays Bank, [1928] 1 K. B. 
48. 

415. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

417. Add, Annotation : — Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


427. Add, Annotation: — ^Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

430. Add. Annotation : — ^Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 863 

431a. .1 — A collateral obligation imposed by 

the arts, of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
pai*t of that member to take fiirther shares 
in the co., can be enforced notwithstanffing 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability. — Agricultural 
WHOLESAI.E Society v. Biddulph & District 
Agricultural Society, [1925] Ch. 769 ; 94 
L. J. Ch. 397 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 557, C. A. ; affd, sub nom. 
Biddulph & DiSTRicrr Agricultural 
Society v. Agricultural Wholesale 
SociEi^Y, [1927] A. C. 76. H. L. 

Annotation: — Apld. Ht Wilts & Somerset Fanners (11128). 45 
T. L. R. 112. 

432a. Unless arising from wilful neglect or 

default.] — Re City Equitable Fire Insur- 
AJsrcE Co., Ltd., No. 3069a,- posf. 

432b. .] — Fenton Textile Assocn., 

Ltd. V , Thomas & Clark (1928 )y 46 T. L. R; 
113. 

432c. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a CO. provided that The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ; — Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co . — Be City op 
London Insurance Co., Ltd. (1925), 41 
T. L. R. 621 ; 69 Sol. Jo. 591. 

433. Add, Annotation : — As to {1) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 

T. L. R. 83. 

437. Add, Annotation: — As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 96 L. J. Ch. 676. 


PART III. SECT. 6. 

ki. J'hai company duly incor- 

porated .] — The fact that a co. incor- 
porated under Cos. Act Includes In Its 
name the word “ Co-operative,’* con- 
trary to Co-operative Assoens. Act, 
1920 (c. 10), s. 4 (2), does not render it 
an illegal co., since Cos. Aoi, e. 28, 
makes a certificate of incorporation 
conclusive evidence that the co. 
was duly Incorporated. — Associated 
Growers of British Columbia, Ltd. v. 
British Columbia F butt Land. Ltd., 
[1925] ID L. R. 871 ; [1925] 1 W. W. 
R. 505 ; 34 B. C. R. 533.— CAN. 

PART III. SECT. 7, SUB-SECT. 6.— 

A. (a). 

368 i. To take up number suhsirribed 
for,] — P. agreed to purchase shares In a 
CO. &. subscribed to the memorandum 
of assocn., but later asked the promoter 


to cancel his “ requirements.” P.’s 
name was never entered In the register 
of members : — Held : P. was liable. — 
Me J. H. Chandler & Co., Ltd. (1926), 
I. L. R. 48 All. 580.— IND. 

PART III. SECT. 7, SUB SECT. 0.— 

A. (o). 

388 i. Where Bharcs subscribed for “not 
aMotted.l — Persons signing a memo- 
randum of assocn. of a co. to be 
incorporated are contilbutories, 
although no shares are allotted. — 
Re T. E. O’Reilly, Ltd., [1927] 3 

D. L. R. 797 ; 60 O. L. R. 649.— CAN. 

396 I. My transfer.] — An original 
subscriber of a co. can withdraw his 
subscription & transfer his share at the 
first meeting of provisional directors, 
& where a majonty of original incor- 
porators are present Sc vote at the 
meeting such withdrawal does not In- 
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validate anything done at the meeting. 
— Me GEonaE W. GRiFPiTiia Co., [1924] 
4 D. L. B. 1031.— CAN. 


PART III. SECT. 7, SUB-SECT. 6.— B* 

400 i. MUrepreaeniaiion by pro- 
moter — Not ground for rescission .] — 
Bubscribors to the memorandum of 
assocn. of a co. cannot repudiate shares 
for wliioh they have subscribed either 
on the ground that they w^ere induced 
to loin the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by tbe promoters of the co. was 
a condition or the contract : the truo 
remedy of the persons so defrauded Is 
to sue for damages the persons so 
defrauding them. — Petbotite & Chal- 
i,ENOE Heaters, Ltd. v. Bodlky, 
[1924] N. Z. L. R. 3 02.— N.Z. 
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489a. ** Issued to the public — What amounts 

to, — N ash v. Lynde U928J, 45 T. L. R. 42 j 
72 Sol. Jd, 873, H. L. ; r^ag, S. O', sub nom, 
Lyndb V. Nash, [1928] 2 K. B. 03, 0. A. 

476. Add, Annotaf>ion : — Consd. Nash v, Lynde 
(1928), 46 T. L. R. 42. 

525a. .] — Held : pltf, was entitled to the 

, rescission of a contract to taJce shares, on the 
ground that the prospectus did not disclose 
Qie facts (1) that the land purchased by the 
CO. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not oe entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — OoiJRS v. White 
City (Manchester) Greyhound Assocn., 
Ltd. (1928), 45 T. L. R. 125 ; 72 Sol. Jo. 
860. 

560. Add, Annotation : — Mentd. Bisset v. WOkin- 
son (1926). 42 T. L. R. 727. 

568. Add. Annotation : — Refd. Humphrey &; Den- 
man V. Kavanagh (1925), 41 X- L. R. 378. 

570. Add. Annotation : — Mentd. India Rubber 
Gutta Percha & Telegraph Works v. Coimty 
Golf Co. (1925), 42 R. P. C. 225. 

635. Add, Annotation : — ^Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

642. Add. Annotations : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57 ; Jarvis v, Surrey 
County Council, [19251 I K. B. 554. 

652. Add, Annotation : — Mentd. Bisset v. Wilkin- 
son (1920), 42 T. L. R. 727. 

660. Add. Annotations : — Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57 ; Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

663. Add. Annotation : — ^Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

668. Add. Annotation : — Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

703. Add. Amiotation : — Refd. Aylott v. West 
Ham Coi-pm, [1927] 1 Ch. 30. 

738. Add. Atmoiaiion : — Refd. The Saxicava, 
[1924] P. 131. 

814. Add. Annotation: — As to (1) Refd. Jacobs v. 
Batavia & General Plantations Trust, [1924] 
2 Ch. 829. 

814a. Profit sharing deposit notes redeemable In 
four years — Company bound to redeem.] — 


Pltf., in reliance upon a prospectus issued in 
Sept., 1920, by deft, co., hereinafter called 
“ the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 74 per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent, by four annual drawings, 
imd^ the heading “ Earlier payments,” that 
the Trust retained the right to pay off at 
lOB per cent, all or any of the outstanding 
notes at any time on giving thi'ee month^ 
previous notice in writing, but that* in the 
event of the sale of the Tmsts* R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain liption of purchase 
referred to later in tl^ _ ospectus, but 
included a sale to anybo/lll whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, ^ the holders would be 
given an option of being then paid off in 
cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, was expressed to 
bo subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the “prospectus for the redemp- 
tion of the notes by di*awings & the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event or the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust liaving repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the TiTist established 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes ; — Held : 
pltf. was entitled to the relief claimed on 


PART III. SECT. 8, SUB-SECT. 1. 

1 I. .] — An advertisement 

offering the puhllo shares In a co. for 
sale is a “ prospectus ** under sect. 2 
(14 > of Indian Cos. Act (VII. of 11)13). 
— ^^Pramatha Nato Sanyal V. Kali 
Kumah Dutt (1924), I. L. R. 52 Calc. 
440.-— IND. 

PART ni. SECT. 8, SUB-SECT. 3.— 

D. (b). 

sf. Prospedtts must be issued by or on 
bdialf of company.] — Sect. 84 of 1908 
Act is conflnod to prospectuses issued 
by or on behalf of the co. — U kquhaut 
V. Stracey, [1928J N. I. 162. — IR. 

) 678 i. Measure of danmaes .} — 
Urquh^t t?. Stbaoby, No. 747 1, 


PART 111. SECT. 8, SUB-SECT, 8,— 

p. (c). 

im. Under Criminal Code, b, 414.1 — 
The -above sect, relates to the issuing 
of a written prospeoti^, statement or 

J.S, 


account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of inducing some other person to 
entrust or advanoe property to the 
CO. ; & where deft, obtained subscrip- 
tions for stock of a co., of which Ijo 
was a promoter, upon false oral state- 
ments ; — Held : a conviction under 
that sect, was not justillod. — R. r. 
Anderson (1924), 65 O. L. R. 586. — 
CAN. 


PART HI. SECT. 8, SUB-SECT. 8.— - 

F. (o). 

,747 i. Claim for damages 
directors — others — Joined wUh statu- 
tory claim for compensation against 
directors.] — Pltf. bought debentures in 
a 00 . on the faith of statomonts in a 
prospeotus. Some of defts. were 
oireotbrs in the 00 ., & some were 

g artnors in an issuing house called 
. & Co. Pltf. claimed against all 
defts. damages for fraudulent misre- 
presentations In the prospeotus & for 


conspirm^y to defraud, & against such 
of defts. as were dlroctom in the 00 . 
claimed compensation under 1908 
Act, 8. 84: — Held: (1) nltf. was 
entitk’d to have the alternative causes 
of action for compensation & for mls- 
reprosontation Sc conspiracy submitted 
to the jury subject to two limitations, 
(a) that no could not get damages 
mure than once in respect of what 
was in substance the same cause of 
action, & (5) that the causes of action 
could conveniently be tried or dis- 
posed of together; (2) if pltf. suo- 
coeded on the cause 01 action under 
soot. 84, he would Up entitled to such 
compensation as ho might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquhaht v. 
Stracby, [1928] N. I. 162. — IR. 


PART III. SECT. 10. SUB-SECT. 1. 

sp. Includes premiums on sale of 
lock .] — Toronto v. Consumers* Gas 
Jo.. [1927 J 4 D. L. R. 102.— CAN. 
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either of two grounds, luunely, (1) tbitt the 
entire contract was contained in two written 
instruxnenta, namely, the deposit notes dt 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were Inserted in the 
Mte as a p^viso to come into operation, if 
« when the B. B. estates were sold, or (2) that 
the pronaise w^ a binding collater^ contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an ani/m/ua oontra- 
h^ndi on the part of pltf. & the Trust had 
wen clearly proved, the test laid down by 
Loed Moulton in HeUhiU, Symons dSs Co, 
V. Biiokleton (see No. 1565) was satisfied. — 
Jacobs v. Batavia & General Plantations 
Trust, [1924] 2 Oh. 329 j 93 L. J. Oh. 620 ; 
131 L. T. 617 ; 40 T. L. B. 616 ; 68 Bol. Jo. 
630, C. A. 

818. Add. Annotations : — Consd. Re Burton, [1927] 
2 Oh. 132. Reid. Jubilee Ootton Mills Official 
l^ceiver Sc Liquidator v. Lewis, [1924] A. 0. 


820. Add, AnnoMions : — As to (5) Consd. Atber- 
ton t?. British Insulated & Helsby Cables, 
[1{^51 1 K. B. 421. Generally, Reid. Stapley 
V. Read (1924), 131 L, T. 629, 


825. Add. Annotation : — ^Mantd. Eastwood & Holt 
V. Studer (1926), 31 Com. Cas. 261. 


827. Add, Anyiotation : — ^Mentd. Gilbert v. Gilbert 
& Rougher (1927), 96 L. J. P. 437. 

839a. Company in voluntaty liquidation.] 

— A reduction, reorganisation Sl increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
all further proceedings in a voluntary 
winding up stayed. — Re Walters (Stephen) 
& Sons, Ltd. (1926). 70 Sol. Jo. 963, 

1015. Add. Annotation: — ^Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1017 . Add, A nnoiaiions : — ^Refd. Re Hampney & Re- 
duced (1924), 68 SoL Jo. 718 ; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1018. Add. Annotations : — ^Mantd. Re Bamnney 
& Boduced (1924), 68 Sol. Jo. 718 ; 
North Pole Ice Co. Sc Reduced, [1924] 
W. N. 131. 


1019a. Passing of special resolution — Sc conflrxna* 
tfon by oourt.]<^(l) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Mexico, 
[1919] W. N. 311, but should state that the 
capital haS' been reduced “ by a special 
resolution confirmed by an order of the High 
Ct. of Justice.** (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, 8. 51 (3), It is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Revelopmenl Co. (1912/, 56 Sol. Jo. 687, which 
removed the objection to the length cd the 


minute. — Re North Pole Joee Go#, 
Reduced, [192^ W. N. 181. 

Annotation As to (Uiapld. Re Datnpuey Sc Reduced 
(19«4). 68 8al. Jo. 718. 

1019b. Where a petitioii for reduc- 

tion of ^ oapitel 4oes not involve SS is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used In pases of simple 
xeduotion is correct, it is not necessary to 
state that the capital has been reduped by 
virtue of a special' resolution, Se with Mie 
sanction Of an order of the High Ct. of 
Justice. — Re Dampnby Sc Co., I/td. Sc 
Reduced (1924), 68 Sol, Jo. 718. 

1029. Add. Annohdi^ Refd. Re Darwen Sc 
Pearce, Associated Paper Mills o. Bames 
(1926), 96 L. J. Oh. 487. 

1036. Add Annofofion .* — Retd. Re North Pole Ice 
Co. Sc Reduced, [1924] W. N. ISl. 

1036a. .] — Re North Pole Ice Co., 

I/TD., Sc Reduced, No. 1019a, ante. 

1080a. Company in voluntary liquidation.1-— 

Re Walters (Stephen) Sc Sons, Ltd., No. 

1102. Add. Annotations : — ^Apld. Parker Sc Cooper 
V. Reading Sc James (1926), 96 L. J. Ch. 23. 
Retd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

1107. Add. Atinofofion .* — ^Mentd. Re City Equit- 
able Fire Insce, (1924), 40 T. L. B. 853. 

1108. Add. Annotofton .* — Apid. Re City Equitable 
Fire Insce., [1926] Ch. 407, 

lll4. Add. Anno^a^ion .* — ^Mentd. Stapley v. Bead 
(1924), 181 L. T. 629. 

1124. Add. Annotations: — Consd. I. B. Oomrs, v. 
Doncaster (1924), 93 L. J. K. B. 338 ; Re 
Speir, Holt v, Speir, [1924] 1 Ch. 359; I. R. 
Comrs. V. Fisher’s Exors., [1926] A. 0. 396, 
FoUd. I. R. Comrs. v. Wright (1926), 96 
L. J. E. B. 982 ; Be Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountam v. 
Bates, [1028] Ch. 682; Parker v. Chapman 
(1928), 138 L. T. 729. Refd. 1. R. Comrs. v. 
Burrell, [1924] 2 E. B. 52 ; Re Railways Act, 
1921, Be Standard Charges Schedule (1925), 
94 L. J. E. B. 864. 

1134. Add, Annotation: — As to (2) Refd. Lynde 
V. Nasli, [1928] 2 E. B. 93. 

1205. Add Annotations : — Distd. Pailin v. Northern 
Employers’ Mutual Indemnity Co., [1925] 2 
E. S. 73. Consd. Hindmarchv.Carterthomo 
OolUery Co, (1028), 21 B. W. C, C. 44. Refd. 
Wales V. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. 0. 0. 316. 

1220, Add. Annoiafion : — Dbtd. Shuttleworth^ v, 
Cox (Maidenhead) (1926), 43 T. L. R. S3. 

1226. Add. AnnofotioTia .*-~A8 to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph Sc District 
Agricultural l^c., [1925] Ch. 769. Apid. Re 
Wilts Sc Somerset Farmers, [1928] Ch, 809. 

1226a. •] — Agricultural Wholesale 

Society v* Biddulph Sc Distriot Agri- 
cultural Society, No. 431a; ante. 


8 .- 


PART UI. sect. 10, sub-sect. 

^ G. (b). 

_ f i* WUTiovi remit to reporter^ 

Crediiore not ojyected.l—FowLKRS 

Ltd., U928J S. 0. IsX— 


PART IIL 8ECT. 10, BUB-SECT. 8.— 
O. (d) L 

067 i. Who are crediiore ■— Pereone 
enHtted to uncUdmed dtioidend$.^jhxa- 


Copper co., Pstitionxbb, [1920] 
8. O. 816.*-*fiCOT. 

PART 111. SECT. 10, 8UB-BE0T. 8.-- 

Q. (•). 

1 ^ JP^mdHan oSemirt--^What cemHmmat 
eon&URr.y^Re MiuR (E. W,), Ltd., 
N. Z, L. H. 227 — N.Z. 

PART IIL ffiBCT. 11, BUB-8BCT3.-B. 

»w. To aoeount to company for money 

922 


received before incorporation of com* 
pany.h-Whote a oo. Drought ao aotlon 
against an underwriter. Sc recovered 
a yerdlot for ^17 lOe. : — Retd: as 
deft, by ble statemeist of acooimts nad 
not adxnitted that he held any money 
for the CO.'S use, the verdiot should be 
set aside Sc judmuent entered for him. 
— RaRMONtc Bbsonatoiu Ltd. v. 



▼d. IZ^—Ckmipai^ Cmm 1830--158nu 


1280* Add* ^nnoia^iOYiar-^Refd* Biddulpb Dis- 
trict Agricultural Soc. v. Agrioultu^ Whole- 
sale 8oo. (1926), 95 L. J. Oh. 576 ; Be Wilts &: 
Sdmeiset Farmers, [1928] C!h. 809. 

1265, Add* AnneMion: — Retft. foenoer v* Ash- 
worth Partfugton (1925), 94 It* J« K* B. 447. 

1268« Add. Annotation : — ^Befd. Be Anderson- 
Berry, Harris v. Griffith, [19281 Oh. 290. 

1848* Ada. Annotation : — ^Metitd. Lloyds Banks 
V. Chartered Bank of India, Australia & 
- China (1928), 97 L. J. K. B. 609. 

Where lurUter Investlgatton required.] 
— On an appUoation ixnder 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the regiffter, if there is some question, in 
dispute requiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action . — Re Gbbatbb 
Britain Products Dbjvbuopmbnt Oorpn., 
Ltd. (1924), 40 T. L. B. 488, D. C. 

1435. Add. Annotcdiona: — ^Menid. Baker t;.Arch6r- 
Shee, [1927] A. O. 844 ; Manton*8 Trustees v. 
Steele, Steele v. Manton’s Trustees (1927), 11 
Tax Cas. 549. 

1446. Add. Annotation : — Mentd. Be Neville, 
Neville v. First Garden City, [1926] Ch. 44. 

144Sa. Conversion of preference shares into 
ordhiary shares — ^Whether alteration in status 
of shareholdm.] — Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
volimta^ liquidation : — Held : such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, A did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 206. — Be Blaina Colliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 

1461. Add. Annotation: — Consd. CoUoroy Co. v, 
Giffard, [1928] Ch. 144. 


14^2. Add* Annotation : — ^Rsfd. Leeds Industrial 
Co-operative S<^. v* Slack, [19241 A. 0. 851. 

1480. Add* Annotation : — OeneraBy^ Reid. Hum- 
phrey Denman v* Kavfuu^h (1925), 41 
T?. lai. B. 378. 

1565. Add* Annotation : — ^Mentd. Jacobs v* Batavia 
(j^eneral Plantations Trust, [1024] 2 Ch* 
329. 


1528a. 


Statement by agent—That application 


purely formal.] — B;, acting as agent of pltf. 
co., represented to deft, that the co. owned 
valuable lights over certain mines in China, & 
deft, agreed to go to China & investigate As 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representatlbn by E. that the 
application was purely fdnn 1, As deft, paid 
£250 on allotment upon A rej^.osentation by 
E. that the payment waff^for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false As that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to t^e an option on the shares 
& had never contracted to take them the 
action failed ; — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form dgned by deft, 
the latter could not be treated as having 
agreed to take the shares, As the decision of 
the trial judge must be affirmed. — Humphrey 
As Denman, Ltd. (In Liquidation) v. 
Kavanagh (1926), 41 T. L. B. 378, C. A. 


PART HI. SECT. 16, SUB-SECT, 2. 

k i. Power to modify rights by bye-law 
— ValidUv of bye-lmv — Companies Act, 
R. S. C., 1906 (c. 79).] — Holmissted v. 
Aijserta Pacific Grain Co., Ltd. 
(Alta.), U998] 1 D. L. R. 135 ; [1927] 
3 W. W. R. 707.-— CAN, 


PART III. SECT. 17, SUB-SECT. 1.— 

A. (a). 

— A-’-tIdd : porsons, who, 
to become shareholders in a 
CO., had signed & sealed a 


b i. 

Inten 
propo 
subsoribors* 
shareholders.- 
Ltd., [1926] 
O. L. R. 486.- 


agreement,** were not 
-Re Bluebird Oobpn.. 
2 D. L. R. 484 ; 58 

-CAN. ♦ 


PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) L 

• 1. •— — • — .] — Where the 
evidenoe was not conolusKe : — Held : 
In the clronmstances A. *8 agreement 
for employment stood by his 

status as a shai^holder, which was 
established by what he had done & 
omitted to do, was not afteoted . — Re 
Buff Pressed Bbiok Co. ( 1924), 56 
O. L. R. 88.— CAN. 


0 i, tScdance to be paid on com” 
meneement of unaertakino try oomptmy.) 
—A. added oxi4iho loot of an applica- 
tion for shares the words : ** This sub- 
scription is ^ven on the understanding 
that I am to be called upon for the 
balance of the money when buildixv 
'iperatlona commence ** fiTsId ; this 
tipulraon had nothing to do with 
his beoondiig a sharehol^r : ft faiiure 
of the CO. to cornmenoe building did not 


0 

8 


entitle A. to rescind his contract. — 
Re National Stadium, Ltd. (1924), 
65 O. L. R. 109.— CAN. 


f i. 


-.] — ^A. relied, as 


entitling him to rescission, upon the 
non-fuldlment of a condition that a 
building should be erected on a certain 
site : — Held .* his agreement con- 

stituted A. a shareholder in preesenti, 
ft the condition should be treated 
merely as a collateral obligation on the 
art of the co . — Re National Stadium, 
TD. (1924), 65 O. L. R. 199.— CAN. 


E 


PART in. SECT. 17, SUB-SECT. 1.— B. 

d i, Not after eletAion to retain 

sltaresA — ^McDonald v. Wairakei, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 

PART III. SECT. 17, SUB-SECT. 1,— 

Q. -(a). 

1568 Vi. — r— .1 — Milne v . Durham 
H osiERT Muxe, Ltd.. [1925] 3 D. L. R. 
725 ; 57 0. L. R. 228.— CAN. 

1668 vU. — — .] — ^Pathesoopb Union 
OF South Africa, Ltd. v. Mallinick, 
[1927] App, D. 292.— S. AF. 

PART HI. SECT. 17, SUB-SECT. 1.— 

a. (b). 

sa. RMreeerUoHon must have induced 
omitffaci.j— M aritimb United Farmers 
Oo-operatitr, Ltd, v. Dickie, [1925] 
1 P. L. R. 877 ; 62 N. B. R. 42.— CAN. 

PART UI. 8E0T. 17, SUB-SECT. 1.— 

Q. (0). 

1546 it .\ — ^Beft., director 

of a 00 ., without putting his signature 
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to any written document, made 
fraudulent misrepresentations as to 
the financial position of the co., whereby 
pltf. was induced to apply ft pay for 
shares ; — Held : Lord Tentorden's Act 
had no application to the case. & pltf. 
was entitled to recover from deft, the 
amount paid for the shares. — Diamanti 
V. Mabtblli, [1923] N. Z. L. R. C63.— 
N Z 

t Read now*" 1688 I.»» 

g. Head now ”1688 li.*' 

1588 lii. .] — Petrotitb 

ft Challence Heaters, Ltd. v. 
Bodlet, No. 400 1., ante. — N.Z. 

PART HI. SECT, 17, SUB-SECT. 1.— 

G. (d). 

» I. .] — ^Trusts ft Guarantee 

Co. V. Smith, [19241 2 p. L. R. 211 ; 
64 O. L. R. 144 ; 4 O. B. R. 196.— 
CAN. 

r il. .] — Re National Stadium, 

Ltd. (1924), 66 O. L. R. 199.— CAN. 

PART HI. SECT. 17, BUB-SECT. 2.— A. 

1606 iii. ApreeTnent to subscribe 

for shores when caiued upon,] — Beard- 
more ft Co., Ltd. v. Barry, [1928] 
S. C. 101.— SCOT. 

PART ni, SECT, 17, SUB-SECT. 2.— 

B. (a). 

li. ■.} — Where a contract to 

pmephase shares was entered into by 
one of two peurtners of a trading firm, 
without authority express or implied, 
ft owing to a olerloal error the firm 
was not entered on the register, of 



members & the name of the other 
partner alone was entered : — Held : 
the latter was never under any liability 
to the CO. Sc could not be made a 
contributory. — ^M asecar v. McKenzie 
& Son, [1924]- 2 D. L. U. 1242 ; 2 
W.W. R. 621.— CAN. 

PART III. SECT. 17. SUB-SECT. 3.— A, 

f i. .] — ^Allotment is the accept- 
ance by a CO. of an offer to take shares. 
— Imperial Bank of Canada v. 
Dennis, [1926] 3 D. L. R. 163 ; 59 
O. L. R. 20 ; varying, [1925] 3 D. L. R. 
488 ; 67 O. L. R. 203,— CAN. 

PART III. SECT, 17, SUB>SECT. 8.— 

C. (a). 

1664 i. Allotment before siaiement in 
lieu of •prospectus filed.] — Htld : In- 
effective to chargre persons who had 
siffued a “ subscribers' ajarreoment." — 
Re Bluebird Cortn., L'ID., [1920] 
2 D. L. R. 484 ; 68 O. L. R. 486.— CAN. 

td. Application before compliance 
with Sale of Shares Act — Allotment after 
compliance with Act.] — Before a co. bad 
obtained the certificate required by 
Sale of Shares Act, & before its agent 
for the sale of sbares had been Ueensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
licence were iHsnod, & the shareholdeT 
paid Bovcral snms on the notes given 
for the shares & appointed proxies at 
different times to vote. The share- 
holder did not know until after a wlnd- 
ing-up order had been made that the 
Art had not been coni plied with at 
the time of his application : — Reid : he 
was not entitled to have his name re- 
moved from the list of contributories. — 
Re Great North Insurance Co., 
Painter’s Case, [1926] 2 I). L. R. 
778 ; [1926] 1 Sv. W. R. 1149; 21 
Alta L. R. 320 ; rersp., [19263 1 
W. W. R. 752.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.— 

D. <a). 

st. Allotment on terms other than 
those in application.] — Where an allot- 
ment of snares was made on teftms 
differing substantially from those con- 
tained In the application : — Held : as 
the allottee so far from accepting the 


allotment virtually repudiated It, he 
could not bo held liable on the ground 
that the shares were duly allotted to 
him. — WHiTTUfl e. Henley, [1924] 
App. D. 138.— S. AF. 

sg. Allotment fraud on company — 
Company not bound to repudiale.] — Re 
Sun Ray Manufacturing Co., Rx p. 
BiRKEiT & SoN^ Ltd., [1925] 1 
D. L. R. 1204 ; 6 0. B. R. 286 ; affg., 
[1924] 2 D. L. R. 1065 ; 4 C. B. R. 
615.— CAN. 

PART III, SECT. 17, SUB-SECT. 3.— 

E. (d), 

1737 i. Receipt by allottee immaterial 
— Poking enffieient.]-- Bowbon v. Crow 
[1925] 1 D. L. R. 496. — CAN. 


PART III. SECT. 17, SUB-SECT. 3.— G. 

g i. Non-compliance with Sale 

of Shares Act, R. S, M., 1913 (c. 175.)] 
— ^Allotment void, & not merely void- 
able: & where a purchaser of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
Implied, he can, even after a winding 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of coutrlbutoiios, wiiore he only 
bocomo aware, after the winding-up 
order, that the above Act was not 
complied with . — Re North Western 
Trust Co., Re McAskill v. North 
Western Trust Co., [1926L3 D. L. R. 
612 ; [1926] S. C. R. 412.— CAN. 


PART III. SECT. 18, SUB-SECT. .3.— C. 

f i. J — ^An allottee : — 

Held : entitled to rely upon the 
certificates showing the stock given 
him to be fully paid up, whether in 
fact it was actually paid for or not. — 
Re Supplies, Ltd., Canadian Credit 
Men’s Trust Assocn. v. Caldwell, 
[1926] 1 D. L. R. 824 ; 68 N. S. R. 
399.— CAN. 

/ 

PART HI. SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Restraint ,] — 
Where directors, in ezeroising their 

S owers to issue &; allot shares, do so 
1 order to get control of the voting 
power, the ot. will declare the Issue Sc 
allotment invalid. — S mith Sc Tatohell 
V, Hanson Tire & Supply Co., Ltd., 
[1927] 3 D. L. R. 780 ; [1927] 2 
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W. W. R. 529 : 21 Sask. L. R. 621.— 

CAN. 

PART III. SECT. 20, SUB-SECT. 1.— A. 

I i, Issue for future services to be 

rendered.] — Defts. procured the incor- 
poration of pltf. CO., Sc made an agreo- 
mont with the original dli’eotors, who 
weie merely the notnlnoos of deft'4., 
that, as consideration for services 
which they promisod to perform, defts. 
should receive practically the wliole of 
the common shares of the capital stock 
of pltf. co. as fully paid shares : — 
Held : the transaction was ultra vires 
ot pltt co. — Banking Service Corpn., 
Ltd. r. Toronto Finance Corpn. Ltd., 
[1928] A. C. 333 ; 97 L. J. P. C. 65 ; 139 
L. T. 149, P. C.— can. 

1 ii, .] — Auditorium, Ltd. v. 

Lumsden, [1926] 4 D. L. R. 976; 59 
O. L. R. 496.— CAN. 

1 iii. — — .] — Signal Hili. Om Co., 
Ltd. V, London Oil Securities, Ltd. 
(Alta..). [1927] 3 D. L. R. 984 ; [1927] 
2 W. W. R. 392.— CAN. 

PART III. SECT. 20, SUB-SECT. 1.— B. 

sj. Issue of slhores as bon'us.] — Held : 
a CO. agreeing to issue twenty-one 
preferred shares & seven common 
shares both fully paid, on receipt of 
only the par value of the twenty-one 
pieferrod shares, was making on agree- 
ment to issue shares at a discount, 
which was ultra vires Sc could not bo 
enforced. — ^Auditorium, Ltd. v, Lums- 
den, [1920] 4 D. L. R. 976 ; 59 O. L. R. 
496.— CAN. 

PART III. SECT. 20, SUB-SECT. 2.— 
. 0. (b) ii. 

1856 1. Issue to director — For services 
renderedr-^On resolution of shareholders 
— Application of surplus assets ,] — 
Where there was a surplus available 
for distribution by wav of dividend 
among shareholders, & it was open to 
the shareholders if unanimous to deal 
with It as they might think fit; — 
Held : no creditor could object, Sc 
every shareholder would necesBa>rUy 
bo estopped by his own conduot.— 
Re Dorenwends, Ltd., [1924] 3 
D. L. R. 118 ; 65 0. L. R. 413.— CAN, 



Vd. QC.— OompUileB, Cues 1871 


1^71 • Add^ Annotation : — ^Mentd. Stott v, Shaw & 
Lee, [1928} 2 K, B. 26. 

1923. Add* Annotations : — Refd« Excess Inscc. v. 
Mathews (1926), 31 Com. Oas. 43. Mentd. 
Sowerby v. Lindsay (J928), 139 L. T. 545. 

1964. Add* Annotation * — Mentd. B. v* Lancashire 
JJ.. Eso p. Tyrer, [1925J 1 K* B, 2p0. 

2026. After this case add the following new sub- 
section: — 

A 

SuB-SEOT. 3a. — U nder Companies (Oonsolida- 
'HON) Act, 1908, s. 88, 

See case infra* 

2060. Add. Annotation Refd. Kreditbanh Cassel 
G. m. b. H. v. Schenkers, [1920] 2 K. B. 450. 

2070. Add* Annotation : — Overd. Spencer v* Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. - — .] — Where the owner of shares in a 
CO. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington & Co., 
[1926] 1 K. B. 589 ; 94 L. J* K* B. 447 ; 132 
L. T. 753, 0. A. 

2072. Add, Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K* B. 589. 

2087a. Sale by transferee to sub-purchaser.] — 

Spencer v* Ashworth Partington & Co., 
No. 2070a, a^Ue. 

2100. Add, Annotation: — As to (1) Consd. Be 
Darwen & Pearce, Associated Paper Mills v, 
Barnes (1926), 95 L. J. Ch. 487. 

2169. Add* Annotation : — Mentd. Be City Equit- I 
able Fire Insce., [1925] Ch. 407. 


2i74!* Add*- AnnotcUion Cr-HotitL Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2178. Add* Annotation /-^Meiltd, Ball v* I. B. 
Comrs. (1926), 135 L. T. 759. 

2179. Add* Annotation : — As to {1) Bofd. Bank of 
N. T. Butterdeld v* Golinsky, [1926 j A. 0. 733. 

2217, Add* Annotation : — Consd. Spencer v* Ash- 
worth Partington, [1925] 1 K. B. 589. 

2228. Add* Annotation : — Refd. Spencer v* Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

2332. Add* Annotation : — ^Mentd, Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

2334. Add* Annotation .*-^Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2343a. .V— Spencer v* Abhworth Parting- 

ton & Co., No. 2070a, ante* 

2344. Add, Annotation -Goiitf • Spencer v* Ash- 
worth Partington, [1925] 1 K. B. 689. 


2344a. As between transferee & other share- 
holders.]^ — The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may bo their rights 
& remedies against the directors . — Be 
Mexican & South American Co., Grise- 
wooD & Smith’s Case, De Pass’s Case (1859), 
4 De G. & J* 644 ; 28 L. J. Ch. 769 ; 33 L. T. 
O. S. 322 ; 5 Jur. N. S. 1191 ; 7 W* 11. 681 ; 
46 E. K. 211, L. JJ. 


Armotahojis Re Athonroum Life Assco. Soc.. 

Chinnock’a Caao (1800), .Tohu. 714 ; Rc Phoenix Life 
Asaco., Rr p. Hatton (1862), 31 L. J. Oh. 340 ; He Dls- 
coyorera finance Corpn.. [1908]1 Ch.lll. BeM. Rc Royal 
British Bank, Mixer's Case (1869), 4 De U. & J. 676 ; 

Mexican & South American Co., CoHtcllo’a Case (I860). 
2 De P. (& J. ,S02 ; Rc Esgrair Mvvyu Mining Co., 
Alexander's Case (1861), 3 L. T. 883 , Re Consols Insce. 
AsHOcn., Benham's Caso (1865). 11 Jur. N. S. 381 : Re 
National & Provincial Marine Insce., Exp, Parker (1867), 
2 Ch. App. 685 ; Rc Smith, Knight, Weston's Ciuse (1868), 
Ij. H. 6 Eq. 238 ; Spackman v. Evans (1868), 19 L. T. 
151 ; Re Asiatic Banking Co., Ex p. eoilnm (1869), 21 
L. T. 350 ; Re Bank of Hindustan, China & Japan, Exp, 


PART III. SECT. 20. SUB-SECT. 3.— 

B. (a), 

mi. — — .] — At\y bond fide 

transaction hetween a co. & a sharo- 
holdor which, if the co. brought an 
action against him for calls, would 
support a plea of payment, is a “ pay- 
ment in cash." — M otor Fuels Corpn. 
ETC. (In Liquidation) v, Linder 
Brothers (1927), 48 N. L. R. 279.— 
S. AP. 


PART III. SECT. 20, SUB-SECT. 3a. 

»k. Filina of contract — Time for 
fiZina — Extension o/ fiTne.H- Whore the 
failure to comply with 1908 Act.s. 88, 
was duo to inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the proper 
date for filing, & the co, presented a 
petition for extension 6f tune : — Hdd : 
merely to grant relief from the pro- 
scribed penalty would bo an insuffloient 
remedy, & the time for filing woe 
extended . — Re Anderson & Munbo, 
Ltd., [19341 S. O. 222.— SCOT. 


PART III. SECT. 21 SUB-SEOT. 2. 

^ 2058 1. Must state omwunt of call — dt 
tvm Place of pai/me?a,]— -P ioneer 
Alkali works, ltd. v, Amiruddin 
Sh^bhot Tyebji (1925), I. L. R. 
60 Bom. 461.— IND. 


PART ni. SECT. 21, SUB-SECT. 3. 

1 i. ,j — E uropean & Norte 

AMmtOAN Rt.^. d. Dunn (1876) 
16 N. B. R, (3 Pug.) 320.— CAN. 


PART HI. SECT. 23 SUB-SECT. 1. 

g i, Affreentent binding — Com- 

? mny entitled to refuse to register 
ransfer, ] — O ntario J ockk Y Ci.un, 
Ltd. V. McBride. [1927] A. C. 910; 
137 L. T. 751, P. C.— CAN. 

PART III, SECT. 23, SUB-SECT. 2.— A. 

p i. 7^0 cotnply with provision to 

furnish statement of cmnpany*8 " lia- 
bilities " — Meaning of " liabilities ,'*] — 
Butler v, Faiiuiall, [39271 4 T>, L. R. 
976 ; 61 O. L. R. 305.— CAN. 


PART III. SECT. 23, SUB-SECT. 2.— 

C. (a). 

0 i. On failure of transferee to 

take up shares, l—iec Companies Act, 
Re British PETROLRuaw, Ltd. (B.C.), 
[19261 1 W. W. R. 236.— CAN. 

PART III. SECT. 23, SUB-SECT. 2,— 
G. (d) iii. 

at, l^aiver,] — Doll v, Howard 
(1897), 11 Man. L. R. 577.— CAN. 

PART HI. SECT. 23, SUB-SECt. 2.- 
C. (e) ii. 

2260 i, — -- Against purchaser.]-— 
Franklin v, Reardon (N. S.) (1917), 
56 S. C. R. 613 ; 39 D. L. R. 176.— CAN. 

PART HI. SECT. 23, SUB-SECT. 2.— 
0* ( 9 ) Iii. 

2269 I, Measure of damages — Afis- 
represemlation as to liabiUties of com- 
iny ,] — Sissons v, Hassard (Alta.), 
,19281 4 D. L. R. 186; [1923] 3 

W. W. R. 106.--OAN. 
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PART III. SECT. 23, SUB-SECT, 3.— 

D. (b). 

2331 ii. .1 — Abdul Varad, 

ETC. V, Hasanauj Atirhai, ktp, 
(1925), I, L. U. 50 Bom. 229.— IND. 

2381 iii. .1 — McLeod v. 

Brazilian TrXction Light & Power 
Co., Ltd., [19271 2 D. L. R. 875 ; 60 
O. L. R. 253.— CAN. 


PART III. SECT. 23, SUB-SECT. 4. 

2344 i. Inter se, — Transfer subject to 
understanding as to assets of (Mmpany — 
Transferee bound.] — itte Hobrkoker's 
Estate, [1926] 1 D. L. R. 055 ; 58 
N. S. R. 378.— CAN. 


PART in. SECT. 23, SUB-SECT. 6.— 
B. (a). 

b }. .] — proviBiou in the charter 

of a CO. incorporated under Ontario 
Cos. Act, that " the shares of the co. 
shall not bo transferred without tlio 
consent of the board of directors " 
is valid. — Re Phillips & La Paloma 
Sweets, Ltd. (1921), 66 D. L. R, 577 ; 
61 0. L. R. 126.— CAN. 


I*ART in. SECT. 23, SUB-SECT. 5.— 
B. (b) ih 

2373 ii. .]— Rc Phtlups & 

La Paloma Sweets, Ltd. (1921), 
66 D. L. R. 677 ; 51 O. L. R. 126.— 
CAN. 



OaMK 9844ft-^-4iiB78s. Bkglish axd BupirS: I^gbst Sitpflxmsnt. 


Kintrea <1869), 5 Oh. App. Q5 ; iZe OoubdIs Insce.* Afsoon., 
OlanTOle'B CoBe (1870), L« H. 10 Eq. 470 : Ae Smith, 
Battle’s Case <1870), 39 L. J. Ch. 391: Re 
Eiiropean Ban^ Masters* Oase (1871), 7 Gh. App. 203 ; Ute 
Great Wheal Bw Mlnlx)«r Co., Oase (1871), 40 

L. J. Cb. 361 ; R. V, Lamboum V^ey By. (1888), 22 
Q. B. B. 463 $ Be Disooverers Finance Corpn., Llndiar’s 
Case, [1910] 1 Ch. 312. 

2889. For the paragraph in the original roluxne 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A» art. 22, the extrlx. of 
a deceased member of a co. had the right to 
be registered as a member, subject to tbe 
directors’ absolute discretionary right to 
decline such registration. At a t^ard meet- 
ing of the two directors to consider the 
oxtrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not earned, & the secretary 
was instructed to write to the extri3:.’B solrs^ 
accordingly & to return all the documents, 
namely, a transfer by the extiix. to herself, 
certificates & regii^Tatlon fee: — Held: the 
board’s light of declininff registration reciuired 
to be actively exercised by a vote of the board 
ad hoc, the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Ee Hackney 
Pavilion, Ltd., [1924] 1 Ob. 276 ; 93 

L. J. Ch. 103 : 130 L. T. 668. 

2463. Add, Annotations : — Retd. I. R. Comrs. v. 
Allan (1925), 9 Tax Gas. 234 ; Royal Exchazige 
Assce. V. Hope, [1928] Ch. 179. 

2523. Add, Annotation : — Dlstd. Re Park Ward, 
[1920] Oh. 828. 

2578. Add, Annotation : — Retd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2580. Add, Annotation: — Dbtd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2593. Add. Annotation : — Mentd. Public Trustee 
V. Elder, [1926] Ch. 776. 

2637. Add, Annotation : — Held. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2646. Add, Annotation : — Refd. Ellis Trustee v. 
Dixon- Johnson, [1024] 2 Ch. 451. 

2658. Add, Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

2661. Add. Annotation : — ^Mentd. Re Mason (1928), J 
97 L. J. Ch. 321. 

2662. Add, Annotation : — Oenerally^ Mentd. Spen- 
cer v. Ashworth Partington, [1925] 1 K. B. 689. 

2669. Add. Atmotaiion : — Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


2690. Add. Annotatton MoAtd. Blfis 

Trustee v. Dixon-Johnson (I924)t 181 L* T. 
662. 

2694. Add. Annotation Refd. Weld t?. 

(1928), 97 L. J. Ch, 899. 

2708a. No lien eonfemd by artioles of assooia* 

tion.l — ^Bye-laws of appit. bank, made under 
its Act of incorporauon, {irovided: (44.) 
** the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank (67.) " the 
directors may deduct from the dividends 
payable to any ^areholder all stuns of money 
due by him to the bank on account of calls 
OP otherwise.” In Nov. 1024, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due ; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 
Bank of N. T. Butterfield & Son, Ltd. v. 
Qolinsky, [1926] A. 0, 733; 96 L. J. P. C. 
162 ; 135 L. T. 684, P. 0. 

2798. Add. Annotation : — ^Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2799. Add. Annotation : — ^Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2850. Add Citation : — 18 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild v. 
British Equatorial Oil Co., [1926] Oh. 346. 

2856. Add, Annotation : — As to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 

2879a, '.] — ( 1 ) A private co . was ^verned 

partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as '* the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ” qualihed 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith e^cted directors. The transfers 
were re^tered on the following Monday : — 
Held : though before their appointment the 


part hi. sect. 23, SUB-SECT. 12.— 

A. 

2455 i. Lo 88 of right to impeach — 
Tramfer acted on by partita db companyA 
— Waikakki, Ltd. o. Clsave, [1025] 
N. Z. L. R, 624.— N.Z. 

PART III. SECT. 23, SUB-SECT. 14.— 

' A. 

2521 I. Contract for sale of aharea — 
Before preaentation of petition — Whether 
void. ] — ^A ebare brinsr a jus in peraonam, 
the mere fact that liquidation hqs 
intervened cannot. In tbe absence of a 
clear agreement to that effect, prevent 
enforcement of a purchase of shares 
concluded at a prior date, the pur* 
chaser taking the chance of any 
depreciation m market value mean- 
while. — Union Shabb Aoenoy “ 


DATORS V, Hatton, [1927] App. D. 
240»— ~S. AF. 


PART HI. SECT. 28, SUB-SECT. 15.— 
A. (b) i. 

sa. PufcAaae in name of infant^ 
Whether complete gift of aharea to inward,] 
— A father purchased, with his own 
funds, sheures in a co. in name of his 
son, then a pupil. The son’s name was 
entered In the oo.’s register as proprietor 
of the shares, & diridend warrants in 
respect of them were issued in name of 
the son * — Hdd : the gift of the shares 
had been completed bv the retention 
of the son’s name in the oo.’s register 
after his attainment of minority.-* 
Inland Exvsnue OoaiRa. v/Wuaon. 
[1027] S. O. 783.— 60OT. 
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PART 111. SECT. 24^ SUB-SECT. 5. 
2645 1. Whether gift complete.}^ 
Gifts of shares : — Bela : not complete 
until at least the transfers were handed 
to the respective transferees.— O om^ 
MISSIONBR OF STAMPS V. TODD, [1024] 
N. Z. L. R. 845.— V.Z. 

PART UL SECT. 27i SUB-SECT. 5.— A. 

m 1. PIwo/Kintt<S<on.]— H abib 

BOUJI V. STANDAKD ALtTMimUK iC 
Bbass Woass, L 2 m. (1025), I. h. E. 
40 Bom. 715.— nCD, 

PART HI. SECT. 88, SUB-SECT. 1.— D. 

0 . Add ** varied, 38 O. L. R. 414 ; 
38 D. L* E. 

PART UlvSBCT, 8S, SUtt-SSCT, 9.* A, 
a. Add ” v0iedt 0 A E. 



trfu&flfeTees acqtiired an absolttte rifht 
to registcatlont they were not qualified 
persons before actual registration, & their 
appointment as directors was invalid* 

(2) A director was due to rettre by rota- 
tion at the annual general meeting; cm 
Wednesday, Nov* 11, & part of the btudness 
of which notice was given was the election 
of a director In his place* The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not dnally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment Hie original motion 
for the retiring director’s re-election was put 
&, lost, & another shareholder was proposed 
elected in his placje ; — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & TS*ble A, art. 82, had no 
application. (3) Sernble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — S pbnceb v. 
Kennedy, [1926] Oh. 126 ; 96 L. J. Oh. 240 ; 
134 L. T. 691. 

2889. Annotatioiia : — ^For “ Howard v, Sadler, 
[1896] 1 Q. B. 1 ” read “ Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2805a. Transfers of shares passed before election — 
Transfers not registered until after election.] — 

Spenceh V , Kennedy, No. 2879a, aiite , 

2922. Add, Annotation : — Retd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1928), 96 L. J. Ch. 676. 

2944. Add. AnnotcUiona : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 863; Be Etic, 
L1928J Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.] — Pltf, was a director of deft, co., 
which had adopted Table A with some modi- 
iications, &; at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ” at a 
salary of £1 ,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement ; — Held : the ap’eement was ultra 
vtres the board, since pftf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the CO* on their counterclaim the money 
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S aid to him under the agreement. — K erti v. 

[ARiNB Products, Ltd. (1928), 44 T, L. R. 
292. 

8005. Add. Annotation :“-^^CfeneraUpf Mentd. Per- 
forming Bight Soc. V. Mitchell & Booker 
(Palais De Danse), [1924] 1 K. B. 762. 

3014. Add. Amvotation : — Dlstd. Williams v. 

Barton, [1927] 2 Ch. 9. 

3038. Add. AnnotcUion Consd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. C.^69. 

3037. Add. Annotation : — -Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 861. 
3044. Add. Annotations : — ^Mentd. I. R. Comrs. 
V, Cornish Mutual Assce. (1924), 41 T. L. R. 
70 ; South Behar Ry. v. 1. B. Comrs., [1925] 
A. C. 476 ; Be Debtor (No. 3 of 1926) (1926), 
136 L, T. 689 ; Dominion RK>r & Steel Co. v. 
Invemairn, [1927] W. N. ^7. 

3059. Add. Annotation : — rApld.^%e City Equitable 
Fire Insce., [1925] Ch. 407. 

3069a. *.] — (1 ) The manner in which the 

work of a CO. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
managers, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances ^ consist^tly with the arts, 
of asBocn., distributed between the directors 
^ the other officials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (6) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skiU than 
may reasonably be expected from a person 
of his knowledge & experience ; in other 
words, he is not liable for mere errors of 
judgment ; (d) he is not bound to give 

continuous attention to the affairs of liis co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
appointed, h though not bound to attend 
all such meetings he ought to attend them 
when reasonably able te do so ; (e) in 

respect of all duties which, having regard to 
the exigencies of business & the ^s. of 


PART HI. SECT. 28, SUB-SECT. 2.— B. 

•6. Sh(eree not required to be held in 
own righi--^BcAi) farbeneficiaZ ownerehip 
neceasarv — Etfed of bankruptcy.Tr^Aa 
insolveat, who 1b rostered as a member 
of a 00 . In respect of shares therein, is 
the holder of the shares Sc is the person 
wte must be taken to ho referred to in 
an agreementnr an art. which declares 
the tenure of the managing director 
to depend on his being the ** holder 
of shai^.'* In this respect there is 
a distinction between the words 
** holder ** Sc “ holder in his own rjtht.** 
— jfU Oambsbwkll Motobs Pnr., 

[1926] V. L. R. 689 ; [1926] Angus 
*21.- 


PART ni. 8E0t. 8$, SUB-^SEOT. S.-A. 

8 ft 5 a iju — jXreelor acting os 

Oos. Act, 


R. S. A., 1922 <0. 156), Table A, art. 54, 
did not deal rdth the remuneration of 
a socretary-troasurer. performed by 
one who was also a director. — ^Ander- 
son V. Hjcrbsrt Paint Sc Varnish 
Co., Ltd. (Alta.), [1927] 3 W. W. R. 
809.— CAN. 

PART til. SECT. 28. SUB-SEOT. 8.— 

B. (a). 

e !. Senrices r^utring eaepeH A 
technical A»M>ioiedpe.]— where the ser- 
vtoea of a director did not fall within 
the scope of the ordinary unpaid duties 
of dir^tor, but were of a highly 
teohnioal oharaoter. Sc the proper con- 
duct of the business require expert Sc 
teohnioal knowledge which tt was not 
easy to obtain : — Held : he was en- 
titled to a reasonable remuneration for 
such services. — Dcbost v. Hobis* 
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Mixed Fertilizers, Ltd., [1924] 4 
D. L. R. 241 : 51 N. B. R. 357.— CAN. 

PART fit. SECT. 28, SUB-SECT. 8.— C. 
8019 1. Add varied, [1902] A. G. 83.** 

PART III. SECT. 8S, SUB-SECT. 4.— A. 

30281. Bightto ad 09 director ^Attend" 
ance of meeiinge — Convictionfor crim inal 
offence .} — Boar c. Woods. [19281 1 
D. L. R. 1186 ; 36 B. 0. R. 456.— CAN. 

8029 i. RigM to ad as director — UigM 
to ifi^tmcKon.]— An Injunotiou may be 
granted on the applioation of a director 
restraining pita’s oo-dlrectors from 
wrongfully excluding bim from act- 
ing as a dlreotor. — Sarat Chandra 

CUAXRAVARTl V. TaRAB CHANDRA 

^aATTBi^EB (1924), I. L. R. 51 Calc. 
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a880cn*t may i>roperly be left to some other 
ofiflciai, be is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for t^t purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the re^ar way, 
havi^ regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
assed by the board, or committee of the 
oard, as the case may be, authorising the 
signature of the cheque ; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an ag^gate amount, 
but a proper fist of the individual cheques, 
mentioning the payee & the amoimt of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may ju^ify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete detailed list of the 
CO. *8 assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody mus^ 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secreteury. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity bo left 
with them ; but immediately such necessity 
ceases the securities should do lodged in the 
co.’s strong room or with its bank, or placed 
in other proper usual safe keeping. 

(9) -A director is not respon^ble for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onu8 of 
provizig that he has done so lies upon the 
liquidator who alleges it. 


Art. 150 of the co.’s arts, of assocn* 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively: — Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or oxnission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, intends to commit, a breach 
of his duty, or is recldessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 160 was one of 
the terms upon wliich the directors held 
office in the cO., & availed them as much on 
a misfeasance summons by the Oflicial 
Kdeeiver under 1908 Act, s. 216, as it would 
have done in an action by the co. agoinst 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties ic liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) Beet. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given & explanations furnished 
to them, so that there is abundant scope for 
discretion. Art. 150 is not in confiict with 
the sect. The onies lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
CO. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his 4uty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
CO., etc., is trustworthy, or, as it is sometimes 
put, respectable, further is one that in the 
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ordinary coiuTse of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the ^securities of the co. in the hands 
of the stockbrokers of the co.. & accepted 
from time to time the certificate of the 
brokers that they held lar^ blocks of such 
securities, & did not either insist upon those 
securities being put in proper ciistody or 
report the matter to the shareholders : — 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, h 
art. 160 applied to exonerate them from 
liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the CO. as “ Loans at call or short notice,” 
“ Loans ” or “ Cash at hand & in bank ” ; 
(6) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the CO. for the purposes of the audit, made 
purchases, on behalf of the co., iminediately 
before the close of the co.’s financial year, 
of Treasury BiUs which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened : — Held : (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect, only & 
creates no new or additional liability. — Be 
City Equitable Fire Insurance Co,, Ltd., 
[1926] 1 Oh. 407 ; 94 L. J. Ch. 445 ; 133 
L. T. 520 ; 40 T. L. R. 853 ; [1925] B. & C. B. 
100, a A. 

Annotatijons : — Ab to (10) Distd. Tie CJity of LondoD Inace. 
(192.5), 41 T. L. R. 521. Coiisd. Re Munton, Mnnton v. 
West, [1927] 1 rii. 262; Refd.ijJc Windsor Steam C:k)al Co, 
(1901) Ltd., [1928] Ch. 009. 

3060a. .] — Be City Equitable 

Fire Insurance Co., Ltd., No. 3069a, onfe. 

3062. Add. Annotation : — Apld. Re CJity Equitable 
Fire Insce., [1926] Ch. 407. 


8063a. Proper Sc honest performance of 

duties.] — Be City Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, ante. 

3063b. Reliance on chairman — Accuracy of 

balance-sheet.] —Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 

3066. Add. Annoiaiion : — Generally ^ Mentd. Be 
City Equitable Fire Insce. (1924), 40 T. L. R. 
853. 

8068. For Signature ot cheques to com- 
pany's prejudice read “ Signature of 

cheques — ^To company*s prejudice.” 

3068a. .] — R« City Equitable Fire 

Insurance Co., Ltd., No. 3059a, ante. 

3071. Add. Annotation : — Refd. Be City Equitable 
Fire Insce., [1925] Ch. 407, 

3105a. Payment of rates due company— 

Right to stand In placed! overseers.] — The 

director of a co. in voluntary liquidation 
* guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnificatibn 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, 8. 209.— Re Lamplugh Iron Ore 
Co., [1927] 1 Ch. 308 ; 90 L. J. Ch. 177 ; 130 
L. T. 601 ; [1927] B. & C. R. 61. 

3109. Add. Annotation British Insulated 

& Helsby Cables v. Atherton, [1920] A. C. 205. 

3109a. .] — Be City Equitable Fire 

Insuranctb Co., Ltd., No. 3059a, ante. 

3127a. Delegation of duty.] — Re City Equit- 

able FntE Insurance Co., Ltd., No. 3059a, 
ante. 

3128a. Safe custody of company's securities — 
Delegation of duty — Securities with company's 
stockbrokers.] — He City Equitable Fire 
Insurance Co., Ltd., No. 3059a, ante. 


PART III. SECT. 28, SUB<SECT. 4.— C. 

80621. Standard of dilqence — Reliance 
on company* 8 officUds — IVhere no ground 
for suspicion — ICxaminalion of com’ 
pany*8 books.] — Re Logan (H. J.) Co. 
(Out.), [19261 2 D. L. R. 946 ; 7 

C. B. R. 325.— CAN. 

e. Add ** varied, 88 O. L. R. 414: 33 

D. L. R. 487." 


PART III. SECT, 28. SUB-SECT. 4.— D. 

8076 i. Capacity to contract — Oekeral 
rule ,] — A director has a riffht to con- 
tract with the CO. subject to certain 
qualiflcatlons involving oases of mLv 
representation, bad faith or secrete 
profits, & not where ordinary relation 
of employer employee exist. The 
ordinary objections to such contracts 
do not apply where all the shareholders 
were direotors, as no qnostion can arise 
08 to direotors prejuaicing the rights 
of the shareholders. — D ubobt v. Homb- 
Mixbd Fbrtilizkrs, Ltd., [1924] 4 
D. L. R. 241 ; 61 N. B. R. 367.— CAN. 


PART in. SECT. 28, SUB-SECT. 5.— A. 

8116 I, Exercise of powers — Control 
by members. 1-^T he direotors of a co. 
constitute its governing Sc managing 
body. Sc except Ix) the extent that their 


powers are expressly restricted by 
statute or the arts, of assocn. or other- 
wise, they possess authority to exercise 
all the powers of tho co., subject to 
the control of the shareholders. — Mid- 
West Collieries, Ltd. v. McEwen, 
[1925] 2 D. L. R. 529.— CAN. 


PART III. SECT. 28, SUB-SECT. 6.— 

C. (a). 

d i. S, P, Re Paoifio Coast Coj^ 
Mines, Ltd. & Hodges (B. C), [1926] 
4 D. L. H. 769 ; [1926] 3 W. W. R. 

78.— CAN, 

si. Contract not authorised by all 
dirc^ors.j — Where L., a director of 
deft. CO., purporting to act on behalf 
of tbo CO., agreed with pltf. to enter 
into a lease, & the directors neither 
authorised L. to enter into the agree- 
ment nor expressly ratified his action : 
— Held : the co. was not bound by the 
agreement. — Lego Sc Co. u. Premier 
Tobacco Co., [1920] App. D. 132. — 
S. AF. 


PART III. SECT. 28, SUB-SECT. 6.— 

0. (d). 

81821. Necessary formatUies,] — ^Wher© 
the dlrwtors of a co. had power to 
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borrow & mortgage : — Held : tho 
p resident & managing director wore, 
by virtue of their offices, prinut facie 
proper officers to execute mtges., & tho 
mtgo., which had the. common seal of 
the CO. attached, & was executed by 
tho pinsldent & managing director, was 
properly executed. — (L in^dian Bank 
OP Commerce v. ^Smith (1911), 17 
W. L. R. 133 ; 3 Alta. L. R. 299. — CAN. 

8132 ii. .] — Whore a mtge by 

a CO. had tlie seal of the co. affixed in 
tho presence of two directors, one of 
whom was tho secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistamt secretary, or otherwise, 
to sign the mtge., or authenticate tho 
affixing of the seal : — Scmhle : the 
execution was bad, — Innbs & Griffith 
V , Cameron Valley Land Co. (B. C.), 
[1919] 1 W. W. R. 752.— CAN. 


3133 i. Mortgage to directors .] — Set 
side at instance of simple contract 
reditors of the co. — Northern 
Clectrio Sc Manufacturing Co.. Ltd. 
I. Cordova Mines, Ltd. (1914)^ 31 

- — \rr VT 0 1 A ^ M 




8133 U. — Greenstrebt 

Paris Hydraulic Co. (1874), 21 
229.— CAN# 


V. 

Qr, 



Oases 814 a~:^^S 86 . English and Emfirb Digest 


B14d. Add, AnnoUUion: — OmeraUy^ Mentdl* Me 

City Eqiutable Fire iBsce., Qi. 407. 

3157a. Presumption of authority.] — Pltfs. 

were a firm of fnfit brokers. Defts. & the P. 
Co. were two co$. encaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
*purported to make on behalf of .^efts. an 
a^eement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., {>ltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.* 
. fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
puimorting to confirm the agreement on behalf 
of defts., & pltfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
• firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts. ^ arts, or that they incorporated 
Table A ; — Meld : whether the agreement 
was to be treated as having been made by 
M. as an ordinary ** director ** of deft, co., 
or by the secretai^ as ” agent,** or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 

E ower of delegation has been exercised & that 
e may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time . that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 


bceh exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
froiq the positions which M. & the secr6ta«ry 
respectiv^y occupied or were held out by the 
co. as occupymg. — ^S oughiton & Co, v. 
Nothabd, Lowb & Wiixs, {1928] A. 0. 1 j 97 
L. J. K. B. 76 j 138 L. T. 210 ; 44 T. L. E. 
70, H. L. 

Annoitaiilms : — As to (1) Ckmid. Kredltbank Cassol 0. m. b. H. 
V. Sohsnkers. [19371 1 kTb. S26. JUU. (Liver- 

pool) Barclays Bank (1S37), 137 L. T. 448. 

8160a. .] — ^A co. is bound in a matter inira 

vires the co. bv the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
CO., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — Paekbr & Cooper, 
Ltd. V, Beading. [1926] Ch. 976 ; 96 L. J. Oh. 
23; 136 L. T. 117. 

8162. Add, Annotation : — Consd. British America 
Nickel Corpn. v, 0*Brien, [1927] A. 0. 309. 

8181. Add, Annotation: — Mentd. Falcon v. Famous 
Players Him Co. (1925), 42 T. L. R. 91. 

8201. Add, Annotation: — Retd. Be Etic, [1028] 
Oh. 861. 

8216. Add, Annotation : — Retd. Parker & Cooper 
V, Beading, [1026] Ch. 975. 

8231. Add. Annotation: — Refd. KeiT v. Marine 
Products (1928), 44 T. L. B. 292. 

8240. Add, Annotation : — Mentd. Wright v, Mor- 
gan. [1926] A. 0. 788. 

3250. Add, Annotation : — As to (2) Refd. Korr v. 
Marine Products (1928), 44 T. Ij. R. 292, 

3257. Add, Annotations ;-~ApW. Parker & Cooper 
V, Beading &> James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. B. 292. 

8261 . Add, Annotaiions : — Generally t Refd. Be Etic, 
[1928] Ch. 861. Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

8280. Add. Annotation : — ^Mentd. Be City Equit- 
' able Fire Insce. (1924), 40 T. L. R. 85S. 

3280a. Directors relying on chairman’s assur- 

ance as to value of assets.] — Be City Equit- 
able Fire Insurance Co., Ltd., No. 8069a, 

a7ite, 

3282a. Dividends paid out of capital.] — Be Cmr 
Equitable Fire Insurance Co., Ltd., 
No. 8059a, ante. 

8284. Add, Annotation : — As to (3) Apld. Be A 
Debtor, [1927] 1 Ch. 410. 

8285. Add, Annotation: — As to (2) Refd. Be City 
Equitable Fire Insce., [1925] Ch. 407. 


PART Ul. SECT. 28, SUB-SBOT. 6.— 

0 . (•). 

f. Add “ varied, 9 A. R. 620.** 

PART in. SECT. 2S, SUB-SECT. 6.— E. 

r i. Must be with full kmwXsdQe 

<>/ transaction.} — Hindustan Asbub- 
ANiJE & Mutual Bbnkpit Sooisty, 
Ltd., Lahore v. Kralsa Bake, Ltd., 
Gujranwala (1927), I. L. R. 9 Lab. 

360 .— mo. 

d i. .] — Davison v. Vickery's 

Motors, Ltd. (1926), 37 C. L. R. 1. — 

AUS. 

PART lit SECT. 28, SUB-SECT. 6.— 

C. (b). 

sm. Cos. Act, 1908. 

B. 67, doen not authorise the dimetors 
to make presents of the oo.*s capital in 
the guise of com mission. Such presents 


are uUra vires of the dinsetorB, & re- 
ooverkble by the oo. — ^W axrakbi, IiTD. 
V. Cleave, (1926) N. Z. L. R. 024.-- 
N.Z. 

PART III. SECT. 28, SUB-SECT. 6.— 

D. (d) ii. 

o 1. — Extent o/liabiHtv.) — Deft., 
a director of pltf. oo., in that he had 
failed in hia duty to hand over to the 
00 . certain shaj^ was ordered to 
account to the oo. for their value 
as at the date when be received them : 
— JEteld : such value was not the 
Intrinslo value at the speoiSed date, 
but the value in money wbicb pltf. oo. 
oould reasonably have obtained on 
the market. Sc as pltf. oo. had disohaiired 
the onus of proving that it could have 
obtained the market price, the value 
would be fixed at that amount. — 
Robinson e. HandvOntibin Estatbs 

380 


(>OLD Mining Oo., Ltd., [1924] App. D. 
161/— S. AF. 

PART m. SECT. 28, SUB-SECT. S,— 

E.(t). 

gl. —.3 — The penalty enacted 
against directors of a oo. who par- 
ticipate in the* payment of a divlaend 
where the eo. is insolvent; & whereby 
tbey^axe made jointly & severally Uable 
to creditors for debts of the oo. then 
existing, Is Inourred only when they 
knew, or were bound to know, the 
Insolvency of the oo. at the time the 
dividend was declared, — BiOTa v, 
Henbsbson, (1924) 1 D. L. R. S63; 
Q. R. Wb. h 270.— CAN, 

an. IHvidsnd disposing of entire assets 
of oflmpcmv.j--Jndirmeat given against 
direotofs.— THOMAS V. Gaxji, T12273 
ID. Ii. R. 693; 8. 0. R, “ “ 



Oases 3891—8532. 


d89i. Add* Annotation, ;«-~Apie. Be City Equitable 
Eire lUBCaM (1925] Ch. 407. 

8827. Add* Annotation : — ^Dlstd. Britidh Thomson* 
Houston Ck). v* Sterling Aocessories^ Same v* 
Oi^wther A O^bom, [1924] 2 Oh. 33. 

8827a. — — — The directors of a co. can- 

not be made liable for an infringement of a 
. patent by the co. merely by reason of their 
position as directorSi even in a case where 
. they are the sole directors as shareholders of 
the infringing co. — Bbitish Thomson- 
Houston Co. v. Sterling Aooessories, 
I/TD.r BniTtsH Thomson-Houston Co. c. 
Orowtheb & Osborn, I/td;, [1924] 2 Oh. 
33 ; 93 L. J. Oh. 336 ; 131 L. T. 635 ; 40 
T. L. B. 644 ; 68 Sol. Jo. 696 ; 41 R. P. 0. 
311. 

Annot€Uion\^ — ^Apld. Prichard & Ckinstaiioe v* Amata (1924), 
42 R. P. O. 63. 

3327b. <•} — Deft, co., incorporated in 

1924 for the purpose of carrying on business' 
as manufacturers of toilet preparations & 
publishers of medical books A publications 
relating thereto, on letter paper described 
themselves as ** wholesale manufacturers of 
Amata Toilet Preparations.** Pltf. co., who 
had for many years distinguished their goods 
by the word “ Amami,’* in July, 1909, had 
registered that word as a trade mark tk> be 
applied to perfumery, etc., commenced an 
action against deft. co. ^ the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held : there was no evidence 
that deft. co. had been foimed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally ; A 
the action as against them must be dis- 
missed with costs. — P richard & Oonstanch 
(Wholesale), I/td. v. Amata, Ltd. (1924), 
42 R. P. 0. 03. 

3347. Add, Annotations : — As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. . Refd. Be Etic, 
[1928] Ch. 861. 

3377. Add, Annotaiioyi : — Generally^ Mentd. Wold 
V, Petre (1928), 97 L. J. Oh. 399. 

3398. Add, Annotation : — As to (2) Reid. Houghton 
V, Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3405. Add, Annotations : — Refd. Underwood 
Bank of Liverpool, Underwood v, Barclays 


Bank. [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe Wills, [1927] 1 K. B. 246 ; 
L^gett (liverpool) v, Barclays Bank, [1928] 
1 ISl. 1^, 48. 

3419a. ♦] — The directors of a co. 

personally maranteed an overdraft granted 
to the co. by -a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution : — Held : the directors were 
interested ** in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity. — Victors, Ltd. v, 
Lingahd, [1927] 1 Ch. 823 ; 96 L. J. Oh. 
132 ; 136 L. T. 476 ; 70 Jb* To. 1197. 

3423. Add, Annotation : — ReB^ Parker & Cooper 
V. Reading, [1926] Oh. 975. 

3434. Add, Annotation : — As to (5) Consd. Be 
City Equitable Fire Insce. (1924), 40 T. L. K. 

3444. Add, Annotation : — As to (1) Dlstd. Be 
Windsor Stoam Coal Co. (1901), Ltd., [1928] 
Ch. 609. 

8455a. Re-eleotlon of retiring director — Ad- 
journment of meeting.] — Spencer v. Ken- 
nedy, No. 2879a, ante, 

3492. Add, Annotation : — Refd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3502. Add, Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Lowe & WUls, [1927] 1 K. B. 246. 
Refd. Kreditbank Oassel 0. m. b. H. v* 
Schenkers, [1926] 2 K. B. 450. 

3506. Add, Annotation : — Generally , Refd. Kredit- 
bank Cassel G. m. b. H. v, Schenkers, [1926] 2 
K. B. 460. 

8506a* Cheque — Presumption of 

authority.] — S tewart (Alexander) A Son, 
OP Dundee, Ltd. v. Westminster Bank, 
Ltd., [1926] W. N. 126. 

3526. Add, Annotations: — Generally^ Retd. I. R. 
Comrs. V, Fisher’s Exors., [1926] A. 0. 395. 
Mentd. British America Nickel Corpn. v, 
O’Brien, [1927] A. 0. 369. 

3532. Add, Annotations : — Refd. Thomas v, Todd, 


PART III. SECT. 28, SUB-SBOT. 6. 

m. For ** 26 W. L. R. 626 road 
“ 7 Alta. L. R. 245 ; 28 W. L. R. 250.*’ 

b (p. 509) i. Pltfs. Bpod 

directors of aoo.,alleging tbatlqdffmepts 
reooyered by them were for “ wages due 
for servloes performed for the co. ” The 
evideuce showed that pltfs. were hired 
to prospect for oil when so instructed, 
Sc they were not to do anything but 
hold tnemselyes In readiness : — Held : 
the judgments were not for wages due 
for Borvioee performed, as they did 
no more than wait for the ohanoe of 
pextonnlng them. — ^M ullbn v, Millar 
(1924), 55 O. L. R. 563.--OAN. 


PART 111. SBCnr. 28, SUB-SECT. 8.— -Bi 

gl. during term of appoint- 

menl.} — L ondon Finanor Cokpn. v, 
Baneino Sbryicb Oorpn. (Onto, 
[19251 1 D. L. R. S19.--0AN. 

PART m. SECT. 28, SUB-SECT. 9.— 0. 

noted by director#^ 
by $hareholder’‘----Onm 
of a ^tf« oompIalnB of 


directors voting a salary So travelling 
expenses to the managing director, he 
must show that their action was either 
ultra vires or of a fraudulent character. 
Sc although it is beyond the poWers of 
directors to vote the salary Sc travelling 
expenses, this defect can be remedied 
at a shareholders’ meeting where the 
managing director is a majority 
Bhareholder.-— Houston v, Viotobia 
Maohinbbt Depot, Ltd., [1924] 2 
D. L. R. 657 ; 33 B. O. R. 425.— CAN. 

PART HI. SECT. SUB-SECT. 9.—D. 

sp. Extent of powera,] — Where a 
general manager is chosen from the 
directors Sc is therefore a managing 
dlieotor, there Is an implication of 
further Sc laxger authority than in the 
cash of a general manager who is not 
a director ; but when directors appoint 
a ** mana^g director,** they may be 
taken to have ipso facto delegated to 
him some of their powers as a board 
of directors. — Mid-West Collieries, 
Ltd. V, MoEwbn, [1925] 2 D. L. R. 
529.— CAN. 

8601 V. — — — .1 — ^Persons 
dealt^ with a managing director need 
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only satisfy th^xieelves that ho has the 
power to do what he docs, even though 
it be for bis personal advantage. — 
Be J, Stanlbt wedlock. Ltd., Ex p. 
Royal Bank, [19241 4 D. L. R. 1178 ; 
5 0. B. R. 103.— CAN. 


PART III. SECT. 28. SIIB>SSCT. lb. 

r i. — Effect of bye-law,] — The 
president of a co. has no authority 
without the authorisation by the 
board to engage solrs. in the oo.’s 
business, though there be a bye-law 
giving him a general oversight over the 
ousinesa of the co. — Be Petrie Manu- 
facturing Co., Ex p, Hughes, 11924] 
4 D. L. R. 1308 ; 4 0.'B. R. 311.— CAN. 

ot. — Cheque — Unaatisfied judg- 
ment agatnit company. : the 

creditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president npon It. — Wright 
V, Ritohib, 11926] 4 D. L. R. 1050. — 
CAN. 

sb. Not a trustee — As regards funds 
df securities in bis custody,] — Ex p, 
Omovx, [1926] 2 D. L. R. 900 ; 46 
Can. Grim. Cos. 315 ; (1925), Q. R. 40 
K, B, 362,— CAN. 
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[1 926 ] 2 K. B. 6 1 1 . Mentd. Livock Pearson 
(1928), 33 Com. Cas. 188. 

8540a. Presumption of authority — ^Due 

delegation of authority.] — Houghton & Co. v, 
Nothabd, Lowe & Wnxs, No. 3157 a, ante. 

8555* Add. Annotation: — Generally, Mentd. Gian- 
vill Enthoven v. I. B. Oomrs.' (1924), 131 
L. T. 818. 

8560. Add. Annotations : — Consd. Ohibbett v. 
Bobinson (1924), 132 L. T. 26. DUtd. 
Mudd V. Collins (1925), 133 L. T. 186 ; Heed v. 
Beymour (1027), 11 Tax Cas. 625. Refd. 
Benyon v. Thorpe (1928), 07 L. J. K. B. 705. 
Mentd. Beed v. Seymour (1926), 95 L. J. K. B. 
796. 

8565. Add, Annotations: — ^Refd. Swedish Central 
By. V. Thompson, [1924] 2 K. B. 255; 
Buasian Commercial & Industrial Bank v, 
Comptoir d'Escompte de Mulhou^, Banque 
Internationale De Commerce De Petrograd v. 
Ooukassow (1924), 40 T. L. B. 837 ; Todd v. 
Egyptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. Mentd. Bohemian Union 
Bank v. Austrian I^perty Administrator, 
[1927] 2 Ch. 175; Todd v. Egyptian Delta 
Land & Investment Co. (1927), 96 L. J. K. B. 
554. 

3567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton & Co. v. 
Nothard, Lowe & Wili^s, No. 3157a, ante, 

3568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Co. 
(1854), 23 L. T. O. S. 67. 

8578. Add. Annotation : — ^Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
3590, Add. Annotation : — Refd. Pickford v* 

Quirke, Pickford v. I. B. Comrs. (1927), 138 
L. T. 500. 

8608a. Bills of exchange drawn by 

branch manager.]— The ails, of assocn. of a 
CO. empowered the directors to determine who 
should be entitled to sign make, draw, 
accept &; indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, bad a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 


fact received any authority from the c^., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. sighed ” S.C., 
Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by 0. & W. & indorsed on behalf of the co. 
” S.O., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1 ) pltf s. 
were not entitled to act on biUs drawn by a 
person in the position of iho branch manager ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — K reditbank Oassbl 
G. m. b. H. V . ScHENKERS, [1927] 1 K . B. 826 ; 
96 L. J. K. B. 501; 136 L. T.- 716; 43 
T. L. B. 237 ; 71 Sol. Jo. 141 ; 32 Com. Cas. 
197, 0. A. 

AnnofMm : — As to (1) Befd. Liggett (Liverpool) v. Barclays 
Bank. [1928] 1 K. B. 48. * 

3613. Add. Annotation : — Mentd. Agncultur^ 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1926] Oh. 769. 

3652. Add, Annotation : — Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. V. The Co., [1926] Ch. 951. 

3656. Add, Annotation : — Refd. Re City Eqidtable 
Fire Insce., [1926] Ch. 407. 

8657. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce.^ (1924), 40 T. L. B. 853. 

3661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. B. 853. 

3661a. .] — Re City Equitable Fire Insur- 

ance Co., Ltd., No. 3059a, ante. 

3662a. Inspection of securities — Whether in proper 
custody.] — Re City Equitable Fnts Insur- 
ance Co., Ltd., No. 3059a, ante. 

3664. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. B. 853. 

3665. Add. Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3668. Add. Annotation : — As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

8670a. .] — Re City Equitable Fire 

Insurance Co., Ltd., No. 3069a, ante. 

3693. Add. Annotation : — As to (2) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. L« B* 
83. 


PART HL SECT. 29, SUB-SECT. 1.— B. 

e i, By president — Confirmation.] 

— Where a servant hod been orally 
hired by the president of a co., & his 
services had heen accepted for three 
& a half years without the president’s 
authority to hire him being questioned : 
— Held : the co. could not repudiate 
the agreement, on the mere groimd that 
it was not formally authorised or 
adopted by byedaw. — Bloomiueld v. 
MoNAiicn Overall Manxjfaotoring 
Co., Ltd. (No. 2), [1927] 2 W. W. R. 18 ; 
[1927] D. L. R. 146; affd^, [1927] 
3 W. W. R. 502 ; [1927] 4 D. L. R. 
1137.~CAN. 


PART III. SECT. 29, SUB-SECT. 1.— D. 

e i. Contracts for purchase 

of sUick.] — Held: the co., in order to 
avoid liability, biust show that their 
officers wore, to the kuowlodgo of tho 
brokers, abusing their powers & giving 
directions they had no power to ^ve. — 
TicoNderoga Pulp & Paper Co. v. 
COWANS, (1925) 4 D. L. R. l.—CAN. 

g If. AgrerTnmt for 

shareholders to pain advarUages of share- 
holders.y—Hela: express authority 

necessary. — M cLeod v. United Can- 
NBRS, Ltd. (P.E.I.), [1925] 3 D. L. K. 
767.— CAN. 

g iii. Cancellation of sub- 


scription for stock.] — Held: express 
authority necessary. — Re Sun Rat 
Manufacturing Co., Ex p. Robson 
(ONT.), [1925] 1 D. L. R. 175; 6 

C. B. R, 303 ; affg. 4 C. B. It. 597.— 
CAN. 


PART III. SECT. 29, SUB-SECT. 2.— 

C. (b). 

q i. By acts of secretary -treasurer . ) 

— Held: (1) a secretary-treasurer, as 
such, has no authority to bind hi** co,, ; 
(2) on tho facts, there was nothing to 
show that the authority of the secretary- 
treasurer in this caso was other or 
more extensive than that of any other 
secretary. — Myers v. Union Natural 
Gas Co. (1923). 63 O. L. R. 88.— CAN, 


PART III. SECT. 29, SUB-SECT. 8.— B. 

sk. Right to remunerationr----Ab8encc 
of bye-law authorising payment — Action 
not maintainable — Companies Act. 
B, 8. M., 1913 (c. 36), s. 32J— Mbnzies 
e, Tyndall Quarries Co. (Man.), 
[19^ 4 D. L. R. 360 ; (1926) 2 

W. W. R. 864.— CAN. 


PART III. SECT. 29, SUB-SECT, 8.— C. 

g I, ,] — Where the 

manager of a oo., acting in good faith 
under the authority which he thought 
was vested in him & whloh could liave 
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vested in him under the co.’s arts, of 
assocn., executes a contract on tho 
oo.’s behalf, & tho other party accepts 
him as having authority, the co. 
Is bound by his act. — Ajssociaied 
Growers of British Columbia, Ltd. 

V. British Columbia Fruit Land, 
Ltd., [1926] 1 D. L. R. 871 ; (1925) 1 

W. W. li. 606 ; 34 B. C. R. 533.— 
CAN. 

3602 f, By misrepresenia- 

iiorir— Question of authority.] — Ravenk 
Plantations, Ltd. v. Estate H. 
AbraY (1927), 48 N. L. R. 174,-3. AP. 

PART in. SECT. 29, SUB-SECT. 3— D. 

si. For judgment against comparvy — 
In action brought on inanager*a instruc- 
tions.] — Held: tho mani^r was not 
liable. — Paoifio C3oast (joal Mines, 
Ltd. V. Arbuthnot, [1926] 1 D. L. K. 
670: [1926] 1 W. W. R. 478 ; 36 
B. d R. 321.— CAN. 

PART III. SECT. 80, SUB-SECT. 2.— 
0. (b> U. 

sp. Rights of members — Forcing ad- 
ditional shares on dissenting member.] 
— An art. of assoon. of a co. providing 
that the directors might require a 
sliarebolder to take up aaditional shares 
in a' certain ratio was altered by a 
resolution of the majority of the share- 



V(d. DL — GompaDies. Cases 8698— 8874a 


3608. AM, Annotation : — ^Expld* & Dlstd. Jacobs 
V, Batavia & G^eneral I’lantatiozis Trust, 
[1 924 J 2 Oh. 329. 

3702. AM. . Annotation : — Retd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3703. Add, Annotation : — Dbtd, Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. K. 83. 

3704. AM. Annotaiion : — As to (2) Held. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. L. R. 
83. 

S704a. Interference by court.] — The power 

to alter or add to the arts, under 1008 Act, 
8. 13 (1), must be exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts, is for the benefit of the 
co. is a question for the shareholders, acting 
bond fldCt & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict of a jury.— ^Shuttleworth 
V. Cox Brothers Sl Co. (Maidenheah), 
Ltd., [1927] 2 K. B. 9; 96 L. J. K. B. 104; 
136 L. T. 337 ; 43 T. L. R. 83, C. A. 

3729. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., pp. 339 et seq,'* 

3734a. Preference shareholders whose 

dividends “ in arrear,’*] — Held : the words 
“ in arrear,” in the context in which they 
appeared in a co.’s arts, of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the dividend. — 
CouLsoN V. Austin Motor Co., Ltd. (1927), 
43 T. L. B. 493. 

3736. AM, CUaiion : — 13 Mans. 316. 

3755. Add, Annotation : — Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 

3770. Add, Annotation : — Retd, Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3771. Add. Annotation Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

3771a. Shareholder with no registered address — 
No address in United Kingdom for service of 
notices.] — Dickson v , Halesowen Steel 
Co., [1928] W. N. 33. 

3775. AM. Annotation : — As to (2) Apld. Wall v. 
Exchange Investment Corpn., [1926] Ch. 143. 


3779. AM. Annotation : — Expld. & Apld. Parker 
& Cooper V. Reading, [1926] Ch. 975. 

3787a. v. Exchange 

Investment Corpn., No. 8811a, post. 

3802. AM. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

3811. AM. Annotation : — Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

8811a. Whether decision of chair- 

man final.] — ^An art. provided that no ob- 
jection should bo made to the validity of any 
vote except at the meeting at which it was 
tendered, .& that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses : — Held : the decision of the chairman, 
who, in the bond fide cxerc* ^ of the power 
conferred upon him by tt^ aru., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct. — Wall v. 
Exchange Investment Corpn., [1926] Ch. 
143 ; 95 L. J. Ch. 132 ; 134 L. T. 399, C. A. 

3826. AM. Annotation : — Consd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 346. 

8841a. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spiller v. Mayo 
(Rhodesia) Development Co. (1908), Ltd., 
[1926] W. N. 78. 

3847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
Corpn,, No. 3811a, ante, 

3874. Add. Annotation : — Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1026), 95 L. J. Ch. 487. 

3874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the. meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they ai*e valid within 
1908 Act, 8. 60 (2). — Neuschild v. British 
Equatorial Oil Co., [1925] 1 Ch. 346 ; 94 


holders, applt. (in/er alios) dissenti 
The alteration struck out the words 
** three shares for every 260 lb. of butter 
fat**8upp]ied by a meiu her & substituted 
“ one share for every 60 lb. of butter- 
fat.** Applt. was called upon to take 
up additional shares in accordance with 
the alteration, but refused to do so : — 
Held : the art. was not one that could 
be amended under Cos. Act, 1008, s. 122, 
80 as to force additional shares on a 
dissenting member, &, applt. was not 
bound by the alteration objected tu. — 
Macdonald v. Nohmanby Co-opkra- 
TivB Dairy Factory Co., Ltd., [1923] 
N. Z. L. R. 122.— N.Z. 

3608 i. Alteration a breach of con- 
tract.) — A sbai'eholder in a oo. must be 
taken to know that one of the Incidents 
of membership of a co. Is that the oo. 
may, by adopting the proper method, 
bond fide alter its articles in a way 
which may prejudicially affect his 
Interest, 6c provided thtiL the altera- 
tion In the article Is not inconsistent 
with the objects set out in the memo- 
randum of association, & is bond fide 
made in the interest of the co., the 
shareholder would be bound by such 
an alteration. 


A CO. cannot commit a breach of 
contract by altering its articles. — 
Hari Cuandana Jooa Dbva v. Hin- 
dustan Co-Operative Insurance 
Society, Ltd. (1924), I. L. R. 62 Calc. 
239.— IND. 


PART III. SECT. 80, SUB-SECT. 3.— 

B. <f). 

e I. .] — A shareholder, who is 

present at a meeting of shareholders, 
can waive his right to be given notice 
of the intention to move a special 
resolution ; the giving notice of such 
intention Is only prescribed in order 
to give shareholders time to consider 
the matter. — He Excel Footwear Co.. 
Kx p. Nova Scotia Trust Co^ [1923] 
3 D. L. R. 212 ; 60 N. S. R. 196 ; 
3 O. B. R. 748.— CAN. 


PART in. SECT, so, SUB-SECT. 3.— 

0 . ( 0 ). 


3785 ii. To give casting^ vote — 

For what purposes to he Grercised.]— 
Be CiTizBN^s WAX & Forwarding W. 
(Ont.), [1927] 4 D. L. R. 275.— CAN. 
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PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) i. 

3801 i. Interested directors 

dt shareholders .) — Directors & other 
6hai*cholder8, implicated in a bi'cach 
of trust with respect to the oo.*s pro- 
perty, are not entitled to use their 
votes at a general meeting, called fbr 
the purpose of deciding whether the 
CO.’S name be retained as pltf. or 
struck out In an action begun in the 
name of the co. & in that of a share- 
holder suing on behalf of himself & 
all other shareholders with respect to 
such breach. — L eavens & Canada 
NA' noNAL Fire Insurance Co. v. 
Great West Permanent Loan Co. 
(No. 2) (Man.), [1927J 3 W. W. R. 486. 
—CAN. 


ART III. SECT. 30, SUB-SECT. 3.— 
D. (d) iU. 

sq. No amendment of vote — After 
)te cast ,) — Barber, etc. v. New 
B ALAND Sounds Hydro Ei^ctmc 
ONOESSIONS, Ltd., [1927] N. Z. L. R. 
59.— N.Z. 



Cases 8874if— 4020. EngIiISH and IImpibb Bioest 


L. J. Ch. aoi { 133 L. T. 227 ; 41 T. I 4 . B. 
414 : 69 Sol. Jo. 446. 

3878. Before this case inserfc ** Compare Oorpoxu.* 
TioNs, Vol. XIll., p. 846.*? 

3880. Adi, Annotation : — As to (1) Held. Cox i). 
National Union of Foundry Workers of Great 
Britain & Ireland (1928>, 44 T. L. B. 846. 

8881a. .] — Spuxebv. Mayo (Rhodesia) 

Development Co. (1908), Ltd., [1926] W. N. 
78. 

3882. Add, Antwiation : — Rafd. NeuschUd v, 
Brilaah Equatorial Oil Co., [1025] Oh. 846. 

8882a. Re-eiecUon of retiring director.] 

— Spbnoeb V. Kennedy, No. 2879a, ante. 

3890. Add, Awnotation : — Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3917. Add, Annoiaiion : — As to (2) Refd. Glanvill, 
Enthovenv. I.R. Comrs. (1924), 181 L.T. 818. 

3925. Add, Annotation : — Consd. B. v, Cory, [1927] 
1 K. B. 810. 

3984a. Locality of debt created.] — British co. 
held shares in another Biitish co. which had 
its head office & board of directors’ in 
Australia, though it had a London committee 
for registering transfers of shares A issuing 
certificates. The co. having declared a 
dividend : — H^d : as the co. holding the 
sha^s was resident in England & the local 
habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in England. — Pass v, British 
Tobacco Co. (Australia), Ittd. (1926), 42 
T. L. R. 771 ; evb nom, London & South 
American Investment 'I'rust, Ltd. v, 
British Tobacco Co. (Australia), Ltd., 
[1927] 1 Ch. 107; 96 L. J. Ch. 68; 136 L. T. 
436; 70 Sol. Jo. 1024. 

3947. Add, Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J. Ch, 399. 

8948. Add, Annotation: — ^Refd. Be A Debtor, 
[1927] 1 Ch. 410. 

8954. Add, Annotation : — ^Mentd. Be City Equit- 
able Fire Insce. (1924), 40 T. L. B. 664. 

8959a. Arrears of dividend— 'Distribution.] — The 

memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
6 per cent, per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn, provided that, subject 
to the rights of holders of debentures 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, shall be divided by way of 
dividend among the members in propoition 
to the amount paid on the ordinary shares I 


held hy them respectively, but so that i^e 
dividends upon the ordinary chares for any 
year shall not exceed tha aggregate rate of 

5 per cent, per annum. The surplus of the 
net nrofits of the co. after paypaeiit of imeh 
dividends A; the amount necessary to make 
up dividends for past years to the rate 6f 

6 per cent, per annum shall be applied ** 
for the benefit of the to^ or its inhabitants 
as therein mentioned. l*he co. from time to 
time Over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
|i^d on the ordinary shares, & it was only 
since 1923 that a full dividend of 6 per cent, 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears : — Held : the fund available 
should be distributed ratably among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively. — 
First Garden City v, Bonham-Carteh, 
[1928] Ch. 53 ; 97 L. J. Ch. 62 ; 138 L. T. 
222 . 

3984. Add. Annotations : — Consd. Be Speir, Holt 
V. Speir, [1924] 1 Ch. 369; I. R. Oomrs. v, 
Fisher’s Exors., [1926] A, 0. 396. FoUd. 
I. B. Comrs. v. Wright (1926), 96 L. J. K. B. 
982 ; Be Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Be Bates, Mountain v, Bal^, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 729, Refd. I. B. Oomrs. v, Burrell, 
[1924] 2 K. B. 62 ; I. B. Comrs. v, Doncaster 
(1924), 93 L. J. K. B, 338 ; Be Railways Act, 
1921, Be Standard Charges Schedule (1926), 
94 L. J. K. B. 364. 

39gSa. — Thornycroft (J. I.) & Co., 

Ltd. V. Thornycroft (1927), 44 T. L. B. 9. 

3990. Add, Annotation Refd. Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771, 

3991. Add, Annotation : — Consd. Collaroy Co. v, 
Gifiard, [1928] Ch. 144. 

3992. Add. Annotation : — Consd. Collaroy Co. v. 
Gifford, [1028] Ch. 144. 

3993. Add, Annotation : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

8994. Add, Annoiaiion : — Consd. First Gardun 
City V. Boubam-Carter, [1028] Ch. 63. 

4007. Add. Annotation : — Mentd. Re City Eqtut* 
able Fire Insce., [1026] Cli. 407. 

4019. Add. .Citation .-—OS L. J. Cai. 49. 

4020. Add. Annotations As to (1) Held. I. E. 
Comrs. V. Fisher’s Exors., [1926] A. 0. 396. 

• As to (2) Refd. British America Nickel Oorpn. 
®. O’Brien, [1927] A. 0. 369. 


PART in. SECT. 30. SUB>SECT. 8. 

8897 i. PFhen court will interferer--- 
To mmmon meeting.] — If on er 
appllcAtlon to strike out the name of a 
00 . which has boon used as pltf. with- 
ont authority, there Is any reasonable 
do^t as to the wishes of the shSiro* 
holders* the ot. has power to order the 
directors to summon forthwith a 
|K>neraI meeting of the shareholdotE 
to asoertaln tholr Mishes. — Leavens 
V. Great West Permanent Loan 

! 80 M:an. 

Xj* jcv« 


PART til, SECT. 80, SUB-SECT. 7.— B. 

8985 li. — Besphdion sujgUciefU — 
Bye4aw uwneceBsary.h^JAMxa v. 
Beater Oonsoltdated Mines, Ltd., 


«4iv."~CAN. 

PART HI. SECT. 80, SUB-SECT. 7. — 
D. (a). 

•b. General ruJe.] — oo, osmnot 
realise Its entire assets &, having 
sot aside an amount to its nominal 
^Pltal & discharged its liabilities, 
divide the surplus as income or profits 
under the guise of declaring a dividend. 
—Davison v. King, [19^] N. I. 1.— 
IR. 


00 . r — : there being a surplus 
available for distribution by way of 
dlvldead among the shareholders, it 
was open to the oo. to deal with the 
surplus as they thought fit, 8c the shares 
were validly Issued . — Be Dordn- 
WND^Ltd., [1924] 8 D. L. R, 118 ; 50 
O. L. R. 413.— CAN. 


wmpany — Validity .) — Jamesv.Beaveb 

OONSOIJDATED I^ES, LTD., tl927l 3 
D. L. R. 103 ; CO 0. L. R. 420.— CAN, 


PART in. SECT. 80, SUB-SECT. 7.— 

O. (a). 

qI, ™ FoHd.}— A CO. purported 
to allot unissued shares to a dizeotor 
in oonalderatioii of his senioes to the 
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PART HI. SECT. 80, SUB-SfiOT. 7.— L 
3991 i. BtgtUe of shareholders ot 
emulative shares-^^tompemiy 

in New Zealand 

Ltd., [1926J N. £ 

L. R. 70.— N.Z. 



Vol. IX. — Omafanies. Oaaes 4088a— 4I4S. 


408aB. ^ Wrttt^ back to. iirofit account — 

Profits wrlUon off In exoess of roquirements*] 

— oo« whi^h appUee its profits in writing 
off a oorvespondmg amount of the value of 
the goodwili* instead of carrying them to a 
goodwill depreciation reserve fond, but 
which has mt finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
ofi goodwill as proves to be in excess of 
proper requirements* — Stapmdy v. Ebad 
Bbothbks, Ltd., [1024] 2 Oh. 1 ; 98 L. J. Oh. 
513 i 131 L. T. 029 ; 40 T. L. B. 442 ; 68 
Sol. Jo. 619. 

4026. Add. Annotaiiona : — ^Refd. Parker & Oooper 
V. Beading & James (1926), 96 L. J. Ohi 28; 
Kerr v. Marine Products (1928), 44 T. L. B. 
292. 

4028. Add. Annotatian: — ^Mentd. Messager v. 
British Broadcasting Co., [1927] 2 K. B. 643. 

4086. Add. Annotation : — ^Refd. Deuchar v. Gas 
light A Coke Op., 11924] 2 Oh. 426. 

4037. Add. Annotation : — ^Retd. Deuchar v. Gas 
light & Coke Co., [1024] 2 Oh. 426. 

4037a. .] — Pabkbb &> Ooophb, Ltd. v. Bead- 

ing, No. 3160a, ante. 

4050a. Under agreement — ^To repurchase 

shares — Allotted In consideration of advance 
to company — Lender reoulring repayment of 
loan.] — PItf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1.500 by the purchase of 1,500 £1 preference 
shares of the co., the repaymenjb of that sum 
being secured by the co.’s undertak^, in 
the event of pltf . or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bUls drawn 
by pltf. ; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
^e agreement. Pltf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement required the co. to procure the 
repurchase of the shares Sl to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 

g erformance of it would Involve a purchase 
y the oo. of its own shares, would there- 


fore be tdtira vires Sc illegal. In an action 
against defts. under their guarantees: — 
Held : the agreement, having been entered 
into between the parties in good faith Sc in 
the honest beUef that it was intra vires Sc 
legal, the defence that the agreement was, 
upon the groimds above mentiotied, ultra 
vires the co. Sc therefore unenforceable could 
not be maintained ; Sc pltf. was entitled to 
judgment for £1,500 with interest. — GAltaABD 
V. Jambs, [19261 1 Oh. 616; 94 L. J. Oh. 
234 ; 133 L. T. 261 ; 69 Sol. Jo. 622. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of interests of medical prabtitloners.] — 

Bloxham V. Mbdicaii Defence Union, Ltd. 
(1894), 10 T. L. B. 384 ; 88 Sol. Jo. 288, 0, A. 

4074. After this case for ** — ^ ^ emuneratlon of 
directors.] read steeinuneratlon — O! 

directors.] ** 

4080. Add. Annotation: — Refd. Brirish Insulated 
Sc Helsby Gables v. Atherton, [1926] A. 0. 205. 

4087. A.dd. Annotaiion : — Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0, 369. 

4094. Add. Annotaiiona : — Consd. Kreditbank 
Oassel G. m. b. H. v. Schenkers, [1927] 1 

K. B. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe Sc Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B» 
48. 

4095a. .] — Deft, bank negligently Sc in breach 

of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account signed by one director only : — 
Held : the bank being put on inquiry Sc 
being negligent, a« the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, Sc assume that 
a signature purporting to be that of a new 
director was that of a person duly appointed. 
— Liggett (B.) (Liverpool), Ltd. v. 
Barclays Bank, Ltd., [1928] 1 K. B. 48 ; 97 

L. J. K. B. 1 ; 137 L. T. 443 ; 43 T. L. B. 449. 

Annotation: — ^Refd. Lloyds Bank Ohartored Bank of India, 
Australia & ClUna (1928), 91 L. J. K. B. 609. 

4104a. Disputes between directors.] — 

Stanfield r. Gibbon, [1926] W. N. 11. 

4108. Add. Annotaiiona : — Mentd. Schneiders v. 
Abrahams, [1925] 1 K. B. 301 ; Clark v. 
Westaway, [1927] 2 K. B. 597. 

4117a* .] — Parker & (Jooper, Ltd. 

V. Reading, No. 3160a, miic. 

4129. Add. Annotation: — Refd. Leyton U. D. 0. 

V. Wilkinson, [1927] 1 K. B. 853. 

4142. Add. Annotation : — ^Reld. British Thomson- 


PART 111. SECT. 81, SUB-SECT. 2.~-B. 

H I, .] — lie iNBiQ Shoe Co., 

jm4 J 4 D. L. R. 626 ; 6 0. B. R. 157.— 

4081 Jl. — — — It l8 not vUra vires 
a oo. to receive a transfer of Its shares 
to itself in oompromise of an aotlon. 
At least the oo. is estopped fronf 'setting 
up su<m a plea after taktnff the benefit 
or the oompromise.— Re K JT. Lane, 
I/n>., MiixxOAN, [1924] 1 D. L. R. 
969 : 4 a B, R. 868.-rOAN. 

4061 ill. — ^.3— KNBCHtBL Motor 
Oom Ltd. 0. Worden (SasM, 119231 
2 D. L. R, e89 ; [1928] 2 W. W. R. 


PART IIL BEOr, 81, BUB-SECT. 2.-^L 
n 


money to secure payment of a debt 
owtmr to the assignee by another co., 
with which the assignor co. had no 
prior or contemporaneoup agreement : 
— Beld : the oo,*8 m^orandum of 
assocn. gave it no such power. — 
Abbotsford Lumber Co. v. Steven- 
gON4jl926; 4 D. L. R. 660 ; [1926] S 
W, W. R. 461.— CAN. 

PART III. fiBCT. 81, 8UB-8E0T. 8.— 0. 

^ 4088 iU. .] — He Paoipiq 

•Coast Coal Mines, Ltd. & _ ^ 

4 D. L. R. 769 ; [1926] 
3 W. W. R. 378.— CAN. 

PART 111, SECT. 81. SUB-SECT. 8.— D, 
4094 i. PrsaunipiHon that potoers 


properly exercised.] — The president & 
manager of a co., who was personally 
indebted to a bank, informed it that 
the co. was indebted to him for salary, 
& the bank Induced him to give It the 
CO. *8 note made payable to him & 
indorsed to the bank. In an action 
on the note the oo. contended that 
there was no debt due to the manager 
beoanse no resokition authorising pay- 
ment of a salary to him bad been 
passed ; — Held : the passing of such 
resolution was a matter of internal 
management, & the bank was not 
bound to see that it had been passed. — 
Canadian Bank of Ck)MMERC7E v. 
Pioneer Farm Co., Ltd. Sc Hall 
(Sask.), [19871 4 D. L. R. 772 ; [1927] 
8 W. W. R. 312.— CAN. 
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Houston Co. V. Sterlinp^ Accessories, Same v, 
Crowther & Osborn, [1924] 2 Ch. 83, 

4144* Add. Annoiaiion : — Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Oh. 
179. 

4145. Add. Annotation : — Reid. Wiggins v, Lavy 
(1928), 44 T. L. R. 721. 

4166« Add* Annotations : — ^Refd* Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B, 775;* Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B, 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1 K. B. 48. 

4170. Add. Annotations : — Consd. Underwood v. 
Bank of liverpool, Underwood v, Barcla 3 ^ 
Bank, [1924] 1 K. B. 775 ; Houghton v. 
Nothard, Ix)we & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — Houghton & Co. 

V. Nothard, Lowe & Wills, No. 3167a, 
ante. 

4191. Add. Annotation : — Mentd. Re City Fquit- 
able Fire Insce., [1925] Ch. 407. 

4232. Add. Annotation : — Retd. Kreditbank Cassel 
G. m. b. H. V. Schenker-s, [1926] 2 K. B. 450. 

4236. Add. Annotation : — Refd. Kreditbank Cassel 
G. m, b. H. V. Schenkers, [1926] 2 K. B. 450. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotations : — Consd. Underwood v. 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 B. 77g ; Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K* B. 826. 
Refd. Houghton v. NothaM, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (Liverpool) v. 
Barclays Bank, [1928] 1 K. B. 48. 

4240. Add. Annotation : — ^Mentd. British & North 
European Bank v. Zalzstein, [1027] 2 K. B. 
92.' 

4258. Add, Annotation : — Mentd. Humphrey 

Denman v, Kavanagh (1925), 41 T. L. B. 
878. 

4267. Add. Annotation : — Apld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. 

4283. Add. Annotation : — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 891. 

4821a. Society not for profit.] — A provision in a 
memorandum of assocn. of a society not for 
rofit, registered imder 1867 Act, & authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum “ with respect to the objects 
of the CO.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct. — Re Society for 
Promoting Employment of Women (1927), 
71 Sol. Jo. 583. 

4393. Add. Annotation: — As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


PART in. SECT. 31, SUB-SECT. 4.—D. 

4154 i. Whether valid.] — Price v. 
Indiana-Alberta Oil Co. (Alta.), 
[1926] 3 D. L. R. 82.— CAN. 

PART III. SECT. 31, SUB-SECT. 5.— 
A. (b) ii. 

4176 iv. .J — Re Red Deeii 

Milling & Elevator Co., Strahord 
Mill Building Co.'s Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 

CAN. 

b i. .) — Re Red Deer Milling 

& Elevator Co., Stratford Mill 
Building Co.’s Claim (1907), 7 
W. L. R. 284 ; 1 Alta. L. R. 237.— CAN. 

o. Rpa^ ”4173 i.»» 

PART III. SECT. 81, SUB-SECT. 6.— 

B. (a). 

B i. .) — Before the incor- 

poration of a CO. a partner in the name 
of the partnership entered into an 
agreement with pltf., under wldch pltf. 
tmdertook the sale of products on a 
coniiaission basis. The agrcjcniont on 
its face showed that pltf. was to operate 
on behalf of the co. then in process of 
incorporation ; — Held : commissions 
earned after incorporation of the- co. 
were not recoverable against the 
partnership ; but to recover from the 
CO. pltf. would not be boimd to prove 
an express contract by the co., as the 
performance & acceptance of his 
services raised an implied contract to 

S ay. — Power v. Edmonton Lumber 
Ixchange (1920), 3 W. W. R. 10 ; 
53 D. L. R. 468.— CAN. 

a i. Sale of goods .] — Re J. R. 

Morgan, Ltd., Ex p. J. & G. Garment 
Mfg. Co. (Ont.), fl926] 1 D. L, R. 
882 ; 8 C. B. R. 62.— CAN. 

PART III. SECT. 81, SUB-SECT. 5.— 

B. (b). 

4209 vii. .] — Prior to the Incor- 
poration of pltf. 00 ., a document corn* 
taiiiiiig the terms of a proposed contract 
between it & deft. oo. was executed & 
handed to the organisation committee 
of pltf. co. as evidence of tho fact that 


defts. were willing to enter into the 
contract as soon as pltf. co. should 
have become incorporated. After pltf. 
co. had become incorporated & re- 
ceived Its certificate cntllling it to 
commence business it duly executed 
the document, & the contract was 
thereafter acted on : — Held : pltf. co. 
was entitled to sue for damages for 
br(!ach of such contract. — Associa'ied 
Growers of British Columbia, Ltd. 
V. British Coluaibia Fruit Land, 
Ltd., 11925] 1 D. L. R. 871 ; 11925] 1 
W W. R. 505 ; 34 B. C. R. 533.— CAN. 

PART III. SECT. 81, SUB-SECT. 6.— 

(e). 

k j, Solicitor.] — Bank of 

Bkiithh North Aaiebica v. St. John 
& Quebec Ry, Co. (N. B.) (1920), 
52 D. L. R. 557.— CAN. 

PART III. SECT. 31, SUB-SECT. 9.— A 

p i. .h—Held: (1) 1908 Act, 

s. 9, did not limit alteration of the 
moinorandum of assocn. to an altera- 
tion of tho objects clause, inasmuch 
as the whole objects of a oo. were not 
necessarily contained in that clause : 
(2) a proposed alteration being designed 
for tho better attainment of the objects 
of tho CO., a petition for confirmation 
of tho alteration should -be granted. — 
Incorporated Glasgow Dentai. 
Hospn'AL V. Lord Advocate, [1927] 
S. C. 400.— SCOT. 

qi, Irmorporalion abroad .] — A 

CO., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assocn. by the addition of 
a power “ to procure tho co. to bo 
Incorporated, registered, or recognised 
In any foreign country." The dt., 
while sanctioning the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm the power to procure its Incorr 
poratlon there . — Re Tatsidb Floor- 
cloth Co., Ltd., [1023] 8. C. 690. — 
SCOT. 

4308 iv. .3 — A cemetery co. 

sought additional power to act as 
" Btono Sl marble cutters, masons, 
Quarriers Sc sculptors, florists, gardeners, 
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& undertakers. " The ct., in the absence 
of evidence of any convenience or 
advantage to the co., restricted the new 
powers by limiting them to powers to 
bo used in connection with, & as 
Incidental to, the co.’s main busi- 
ness of cemetery owners. — Edinburgh 
Southern Cemetery Co., Lid., [1023] 
S. C. 8G7.— SOOT. 

p i. .] — A 00 . sought the addition 

of a power to sell, let on rent, or lease 
tho undertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of tho imdertaklug . . . being an 
adjunct to tho main undertaking. — Re 
Taysidk Floorcloth Co., Ltd., [1923] 
S. C. 596.— SCOT. 

PART III. SECT. 82, SUB-SECT. 1.— C. 

q 1. .] — Deft. co. bought 

land from pltfs., Sc in payment therefor 
transferred to pltfs. a block of shares 
in another co., agreeing to ro-purchase 
from pltfs. at a fixed price, on or before 
a fixed day, the shares, or as many of 
them as should not have been pre- 
viously sold or transferred by pltfs. : — 
Held : . tho agreement to repurchase 
was ultra vires deft. co. as Cos. Act, 
8. 44, expressly prohibits a purchase 
of shares in another co. — Grant v. 
Dominion Loose Leap Co. (1924), 
60 O. L. R. 43.— CAN. 

PART III. SECT. 32, SUB-SECT. 2.— 

B. (a). 

4401 i. Under power in memo- 

randum — 'For shares in another com- 
pany.] — Such sale does not necessarily 
Involve winding up, &, where tho 
dlrootors' authority is derived from a 
vote of the shareholders, a majority 
vote is sufficient. — Hemstreet v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 ; [1926] 2 W. W. R. 160 ; 
22 Alta. L. R. 233,'-^AN, 

g i. Ixind acquired for carrying 

on company*8 undertaking — Companies 
Act, H. 8. O., 1914 (c. 178). s. 24.J— 
Re Allan Brown's, Ltd. & DbVall, 
[1927] 2 D. L. R. 991 ; 00 O. L. R. 
267.— CAN. 
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4403. Add. Annotations : — Retd. Wilts & Somerset 
Farmers, [1928] Oh. 809, Mentd. Agricidtural 
Wholesale Soc. v, Biddulph & District Agri- 
cultural Soc., [1926] Oh. 769. 

^27. A dd. Annotation : — Consd. Ag^cultural 
• Wholesale Soc. v. Biddulph & Dis&lct Agri- 
cultural Soc*, [1926] Oh. 709. 

4458. Add, Annotations : — ^Retd. Russian Com- 
mercial & Industrial Bank v. Oomptoir 
d'E^compte de Mulhouse, Banque Inter- 
nationale Do Oommerce De Petrogprad v, 
Qoukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 265 ; 
Todd V. Egyptian Delta Land & Investment 
Co., [1928] 1 K. B, 162. Mentd. Bohemian 
Union Bank v. Austrian Property Admini- 
strator, [1927] 2 Ch. 175 ; Todd v, Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 664. 

4524. For this number read ** 4526. ** 

4525. For this number read “ 4524.** 

4526. Add, Annotations : — Retd. Reckitt v. Barnett, 
Pembroke Slater, [1928] 2 K. B. 244. 
Mentd. Auchteroni v. Midland Bank, [1928] 
2 K. B. 294. 

4568. Add, Annotation : — ^Mentd. Douchar v. Gas 
Light & Coke Co., [1925] A. 0. 091. 

4571. Add. Annotation : — Mentd. Be Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. 304. 

4607. Add, Annotation: — Consd. Garrard v. James, 
[1925] Ch. 616. 

4623. Add Annotations: — As to (2) Consd. Kredit- 
bank Cossel G. m. b. H. v, Schenkers, [1927] 

1 K. B. 826. Retd. Underwood v. Bank of 
Liverpool, Underwood v, Barclays Bank, 
[1924] 1 K. B. 775; Houghton v, Nothard, 


Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v, Barclays Bank, [1928] 1 K. B. 
48. 

4625. Add Annotations : — As to (1) Consd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. Retd. 
Houghton V, Nothard, Lowe & Wills, [1927] 
1 K. B. 246 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

4630. Add. Annotation : — As to (2) Retd. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4637. Add, Annotation : — Retd. Lemon v, Austin 
Friars Investment Trust, [1926] Ch. 1, 

4637a. Whether certificate securing Income stock 
is debenture.] — Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pit ^s. whereby the 
co. certified that it was ijpdv,. ^ed to them in 
a certain amount. ThP certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari, 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.*s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injimction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register ; — Held : the certificates 
were debentures within the sect., & pltfs. 


PART ni. SECT. 32, SUB-SECT. 2.— 

B. (c). 

o 1. .] — Dapson V. Grest (SaRk.), 

[1927] 3 I). L. R. 530.— CAN. 

PART III. SECT, 83, SUB-SECT. 8.— A. 

ei. .] — Deft. “ as the 

largest shareholder ** of a co. claimed 
damages tor false representations made 
as to the business of the co., which had 
the effect of depriving the oo. of Its 
clients : — Held .* the cause of action 
alleged was not defamation hut an 
iniyria done merely to the co., for 
which the oo.. Sc not an individual 
shareholder, was entitled to. sue. — 
Good ALL v. HoooEJmooBN, Ltd., 
[1926] App. D. 11.— S. AF. 

p i. — ,1 — A 6 hareh 9 lder 

suing on behalf of himself & all other 
shareholders can maintain an action 
alleging Illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the co. to authorise such an 
action would be futile. — Houston v. 
Victoria Machinery Depot, Ltd,, 
[19241 2 D. L. R. 657 ; 33 B. C. R. 
425.-43AN. 

q I. J — FiARRSTX V. Magic 

Silver-Black Fox Co., [1924] 3 
D. L. R. 132.— CAN. 

t i. Usino company*8 name as plaintiff 
— No avthoriiy to vse name — Doubt as 
to wishes of shareholders.] — If on an 
application to strike oUt the name of a 
CO, which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great We^t 
Permanent Loan Co., [1927] 2 

W. W. R. 606 ; 36 Man. L. R. 606. — 
CAN. 

PART HI. SECT. 83, SUB-SECT. 18.— 
A. (b) U. 

•p. ** Credible testimony ** fn- 

J.S. 


abilUy to pay — What is,] — In an action 
for reduction of a lease, brought by 
a CO., defender was assoilzied & ob- 
tained an award of expenses. Pursuers 
having reclaimed, defender, founding 
upon an unfavourable balance-sheet 
of pursuers which was about a year 
old, moved that pursuers should bo 
required to find caution for expenses 
under 1908 Act, s. 278. The ct. refused 
the motion, as it did not appear by 
** credible testimony ” that pursuers 
would be unable to pay defender’s 
expenses if he were successful in respect 
that a later balance-sheet showed that 
the financial depression from which 
pursuers had boon suffering was 
passing off, &, further, in respect that 
pursuers had a r^ponsible directorate 
& a profitable record in the past, & 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was unable to get. — 
Edinburgh Entertainments, Ltd. v. 
Stevenson, [19251 S. C. 848, — SCOT. 


PERTiBS, Ltd. V. Endean, 
N. Z. L. R. 244.— N.Z. 


[1927] 


PART III. SECT. 34, SUB-SECT. 2.— A. 

sm. AffreemerU postponing lien of 
bondholders to lien of lender — Agree- 
ment not signed by all bondholders .] — 
Held : binding on the bondholders, — 
Greene v. Ruggles (1891), 31 N. B. R. 
679.— CAN. 


PART III. SECT. 34, SUB-SECT. 2,— 

C. (a) ii. 

m i. .] — ^Merchants Bank of 

Canada v. Hancock (1884), 6 O. R. 
285.— CAN. 

PART HI. SECT. 34, SUB-SECT. 2.— 
C. (b) i. 

pI. Issue before prospectus filed.] 

— ^Martin v. Clarkson, fl926) 3 

D. L. R. 29 ; 68 O. L. R. C18 ; 7 C. B. K. 
619.— CAN. 


PART HI. SECT. 84, SUB-SECT. 1.— 

A. (a). 

4569 ii. .] — ZiMMERAlAN V. 

Andrew Motherwell op Can., Ltd. 
(Trustee) fl9261, 3 D. L. R. 953; 3 
W. W. R. 42.— CAN. 

PART HI. SECT. 34, SUB-SECT. 1.— 

A. (b). 

sd. Co-operative livestock company 
incorporate under Companies Act.}— 
Held : to have power to borrow. — 
Canadian Bank of Commerce v. 
Johnson (Alta.), [1926] 4 D. L. R. 
1179 ; [19261 3 W. W. R. 613.— CAN. 

PART III. SECT. 84, SUB-SECT. 1.— B. 

sk. Power to borrow db raise money — 
Mortgage, eld : a mtge. over part 
of a 00. ’8 real estate as security for 
a loan was justified. — U nique Pro- 
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PART III. SECT. 34, SUB-SECT. 2i— 
C. (b) ii. 

k i. .) — Persons lend- 

ing money to a co. have a right to 
assume that the essentials of internal 
management have been carried out by 
the 00, — Martin v. Clarkson, [1925] 
4 I). L. R. 232 ; 67 O. L. R. 499 ; 6 
0. B. R. 836.— CAN. 

PART III. SECT. 34, SUB-SECT. 2.— 

C, (0). 

m i. — .] — ^Where debentures were 
issued before the oo. had filed a 
prospectus : — Held : even if the de- 
bentures were not valid In the hands of 
the debenture-holder, they were valid 
in the hands of the pledgee to whom 
they bod been assigned. — Martin v. 
Clarkson, [1926] 3 D. L. R. 29 ; 58 
O. L. R. 618 ; 7 C. B. R. 619.— CAN. 

22 
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wete entitled to the injnnotlon. — ^liBSKOK 
Austin Fbiabs Investment Trust, Ltd., 
[1920J Oh. 1 ; 06 L. J. Oh. 97 ; itB L. T. 790 ; 
41 T. L. B. 629 ; 69 Sol. Jo. 762. O. A. 

4689. Add. AnnotaMon : — Refd. Fenton Textile 
Assocn. V , Lodge, [1928] 1 K. B. 1. 

4666. Add, Annotation : — Mentd. Guatemala (Be- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
965. 

4676. Add, Annota/tion : — Refd. Fenton Textile 
Assocn. V , Lodge, [1928] 1 K. B. 1. 

4688a. Refusal to give Information to 

debenture-holders — ^Acquisition of debentures 
from cestuls que trust at inadequate prices.] — 
Be MA.GADI Soda Co., Ltd., No. 7409a, post. 

4690. Add, Annotation : — Refd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers. [1920] Oh. 412. 

4697. Add, AnneUUion : — As to (2) Refd. National 
Provincial Bank of England v, Ohamley 
(1923), 93 L. j. K. B. 241. 

4698. Add. Annotation : — Refd. Earle v, Hems- 
worth B. D. 0. (1928), 44 T. L. B. 606. 

4690a. Effect of section — ^Redemption of debenture 
— Remedies of liquidator.] — co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it: — Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debentm’e on any other ground.— 
Be Paiikes Garage (Swadlincote), Ltd. 
(1928), 46 T. L. B. 11, D. C. 

4700. Add, Annotation: — Consd. Be Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Ch. 863. 

4709a. .] — Be F. & E. Stanton, Ltd., 

[1928] W. N. 208. 

4716. Add, Annotation : — Folld. Heaton & Dugard 
V, Cutting, [1926] 1 K, B. 665. 

4716a. .] — Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving q floating 
charge over its property, execution was issued 
under a fi. fa.^ & the sheriff went into poases- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 


43reditors, the debenture-holders in deft^ oo. 
appointed a receiver, who claimed to be 
enutied to the money in the hands of the 
sheriff : — Held : the money was paid to the 
sheriff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver.-— 
Heaton & Dugard, Ltd. v. Outtino 
Brothers, Ltd., [1925] 1 K. B. 666j 94 
L. J. K. B. 673 ; 138 L. T. 41 ; 41 T. L. B. 
280, D. 0. 

4780a. Heating charge over part of assets 

already charged.] Where a debenture trust 
deed, creating a general floatbig charge over 
all the undertaking A assets of the co. both 
present A future, reserves power to the co. 
m the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari passu with or 
in priority to that charge, is. under general 
law. incompatible with the first charge 
ranks subject to it. yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is \dthin the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
asf^ts both present & future, but reserved to ’ 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products A stock for the purpose of raising 
money in the ordinary course of the business 
of the co.” In pursuance of the power & in 
the course &; for the purposes of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in prionty to the floating charge created 
by the trust deed ; — Held : the power re- 
served to the co., except as to subject-matter 

purpose, was unlimited ; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge. — 
Be Automatic Bottle Makers, Osborne v. 
Automatic Bottle Makers, [1926] Ch. 412 ; 
95 L. J. Ch. 186 ; 134 L. T. 617 ; 70 Sol. Jo. 
402, C. A. 

4740. Add, Annotation : — ^Mentd. Earle v, Hems- 
" worth B. D. C. (1928), 44 T. L. B. 006. 

4755. Add, Annotations : — As to (1) Refd. Kredit- 
bank Cassel G. m. b. H. v, Schenkers, [1926] 
2 E. B. 460. Oeneratly, Retd. Houghton v, 
Nothard, Lowe & WUls, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Ldverpool, 
Underwood v, BarclainB Bknk, [1924] 1 K. B. 
776. 


part hi. sect. 34. SUB-SECT. 8.-*- 
A. (b) i. 

P J, — Whether miafetmance 

claims <ncIwdaf.>-^‘Whero a dobenture 
puroorts to create a ebargre on ** the 
undertaking of the co. Sc all its pro- 
perty present 6c future including un- 
called capital,** misfeasance claims are 
included in such charge . — Be Bxuck 


Ltd., [1926) N. Z. L. R. 24. 

N.Z. 

PART III. SECT. 84, SUB-SECT. 8.- 

0. (a). 

1 . Martgaqc of spceific aesefs.) — 
A 00 . deji^ted Sc pledged with Sc 
to a bonk as security for repayment of 
a lofui all the liquid assets, meluding 
stock-in-process now or at any time 
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hereafter to be stored by the co. 
in its godowns, the keys of which had 
been delivered to the bank : — Beld : 
the charge was not a floating charge, 
but a mtge. ot speclflo assets, with a 
licence to the mtgor. to diiroose of 
them in the course of the business 
subject to prescribed conditions.— 
Bank or Baboda, Ltd. e. H. R. 
SmvDAa^ <1928), I. L. R. 60 Bom. 
64T. — ^IND. 



7(A, X. — €!(nnpaiii«8. Cases 4768 — WB. 


4758. Add* Annaiaiion : — ^Mentd^ Barle v* Hems* 
worth B, H. O. (1928), 44 T. L, B. 606, 

47S1. Add. €ileUion8: — QB L. J. Oh, 27; 130 
L. T. 93, 

4788a. Delay In issue to retain credit.]' 

Where a co. agrees to issue debentures to a 
creditor as security lor past ^ future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void* 
able under 18 Eliz. c. 5, when the co. goes 
into liquidation.—Ba Lloyd’s Pubniturb 
Palacb, I/td., Evans v, Lloyd’s Pubni- 
. YUBB Palacb, Ltd,, [1926] Oh. 863; 95 
L. J. Ch. 140; 134 L. T. 241; [1926] B. & 
0. B, 29, 

IDnder ** Right to inspect register of deben- 
ture holders dc have copies.] — See 1908 Act, 
8. 102,” ^d as follows 

4808, Add. Annoiaiim: — Distd. Be Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4809. Add. Annotation: — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers. [1926] Ch. 412. 

4825a. -J — Lemon v. Austin Priars Invest- 

ment iSiusT, Ltd., No. 4637a, ante. 

4858. Add. Annotation : — Consd. British America 
Nickel Oorpn. v. O’Brien, [1927] A, C. 369. 


4904a. After twenty years — ^Reference to debentures 
in company’s published accounts.] — A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
p^d no part of 'the principal or interest. 
The co.’s published accounts habitujUly 
referred to the debenture debt as outstanding, 
A in 1926 the accounts, which were* signed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 
the statement in the accounts was a written 
acknowledgment within Civil Pi*oceduro Act, 
1833 (c. 42), 8. 6, & an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.—Rs Atlantic & Pacific P^ibrb 
Importing & Manufapturino Co., Ittd., 
Burnuam (Viscount) v. Att ' ntic Sc Pacific 
Fibre Importing & Manu* votuhing Co., 
Ltd., [1928] Ch. 836 ; f^L. J. Ch. 309 ; 44 
T. L. B. 702 ; 72 Sol. Jo. 698. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Oh. 620. 

4925. Add. Annotation: — Consd. Employers’ 
Liability Assce. v. Sedgwick (Collins) (1926), 
05 L. J. K. B. 1016. 

4931. Add. Annotatioji: — Consd. National Pro- 
vincial & Union Bank of England v. Chamley, 
[1924] 1 K. B. 431 


4868a. *.] — ^A co. issued mtge. bonds 

secured by a trust deed, which gave ^wer 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the CO. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondliolders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by 'the majority of 
the bondholders i^equisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whoso support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme : — Held : the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration. 
Sc because the scheme, so far as it provided 
for a committee, was ultra vires. — British 
America Nickel Corpn. v. O’Brien, [1927] 
A. O. 369 ; 96 L. J. P. 0. 67 ; 136 L. T. 616 ; 

43 T. L. R. 196, P. 0. 

4872a. Redemption at figure below par but 

above market price.] — Meade - King v. 
Usher’s Wiltshire Brewery, Ltd. (1928), 

44 T. L. B. 298. 

4888. Add. Annotation: — ^Refd. Jacobs v. Batavia 
Sc General Plantations Trust, [1924] 2 Oh. 829. 


4933. For the paragraph in the original volume 
substitute the following paragraph : — 

Due registration — Particulars of 

property charged insufficiently entered.]-— A co. 
with the object of securing payment of its 
overdraft at pltf. bank ” demised ” to the 
bcmk a certain leasehold factory with all the 
movable ” plant used in or about the pre- 
mises ” for a term of about 996 yeare. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
0 . 93. In the particulars required to be filed 
pursuant to that sect, the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, Sc omitting all 
mention of any chari^ on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seiz€Kl certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ** that a mtge. or charge 
dated ” — specifying the date Sc the parties 
to the instrument— “ was registered pur- 
suant to Cos. Act, 8 . 93.” On an interpleader 
issue to try the title of the bank as a g a i n st 
the execution creditor HeW : as the 
certificate identified the instrument of charge, 
A stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the chaj'ges created by the instrument. 


PART III. SECT. 84, SUB-SECT. 8.— L 

»t, Orounds for dUowina or riffusinq — 
Under Sale of Shores Acft 1910 (c. 16).] 
— Be Sale op Shares Act, Uniter 
Grain Grower^ Ltd.’s Case (Sask.), 
[1918] 8 W, E. 92.— CAN. 

PART lit SECT. 84, SUB-SECT, 4,— 

A. (a). 

,1 — Be Holmes 


JSamuel), Ltd. (1923), 68 I. L. T. 9.- 


PART lit SECT. 84. SUB-SECT. 4.— 

B. (b). 

nw. Affreement to give secwfifyA — 
Deft. CO., haying agreed to purchase 
from pltf, CO, a motor, paid SlOO cm 
delivery, & agreed to give security oyer 
the motor for the balance, 8c a bill oi 
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sole was prepared, but was not exe- 
cuted the agreement 

security had not created an 
mtge,, which, not being viitliin the 
definition of " mtge.’Wn Coh. 

1908, 8. 130 (11), W88 not render^ 
void by that sect, by 
registration. — N ew Zkaia nd 
TINE Co., ltd. e. Hoon Hay Qua WOTS, 
Ltd.. [1926] N. Z. L. R* 73.— N.Au 


4920111. 



Cases 4988—5091. Ekolish and Empire Digest Supplement. 


including that of the chattels, & it was con* 
elusive evidence of the due registration of 
the ciiattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial &. Union Bans op England v. 
Charnley, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465 ; 68 Sol. Jo, 480 5 [1924] 
B. & a R. 37. 

4941. Add, AnnotaMon: — Qenerallyil^eUi* National 
Provincial & Union Bank of England v, 
Charnley, [1924] 1 K. B. 431. 

4975. Add, Annotation : — Apld. Thomas v, Todd, 
[1926] 2 K. B. 611. 

4977. Add, Annotation : — Refd. Fenton Textile 
Assocn. V, Lodge (1927), 96 L. J. K, B. 1016. 

4979. Add, Citations : — 93 L. J. Oh. 42 ; 130 
L. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable. — Thomas v, Todd, 
[1926] 2 K. B. 611 ; 96 L. J. K. B. 808 ; 135 
L. T. 377 ; 42 T. L. R. 494. 

4982. Add, Annotation : — Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture Si Generfd 
Trust Co. V. The Co., [1926] Ch. 951. 

4982a. Debenture containing floating charge & 
fixed charge — Priority given only in respect 
of assets subject to floating charge.] — Re 

Lewis Mertuyr Consolidated Collieries, 
Ltd., Lloyds Bank v, I.ewis Merthyr 
Consolidated Collieries, Ltd., [1928] 
W. N. 241. 

5011a. Not appointed if hostile to debenture- 

holders.] — Giles v, Nuttall, He House 
Improvement Assocn., Ltd. (1885), 78 
L. T. Jo. 352, C. A. 

5016. Add, Annotation: — Mentd. Guatemala (Re- 
pubiica de) v, Nunez (1926), 95 L. J. K. B. 
955. 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.] — Where bills of exchange, signed 
by “R., Receiver, P. Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., & pltf. had stated that 
it must be ” clearly understood that I am 
in no way accepting any liability or 


responsibility whatever in respect of the 
orders themselves ” : — Held : . the words 
“ Receiver, P. Ltd.,” wore words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., & pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v, Dunster & Wakefield 
(1927), 138 L. T. 168 ; 43 T. L. R. 770. 

5067a. .] — Pltf, assocn. brought an 

action against defts., C. & Co., & L., mana.ging 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. & 
Co, had gone into possession under the 
powers of Sieir debentures, & had appointed 
L. as receiver & manager, L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the groimd that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-holders, 
& an order could not be made against C. & 
Co., to produce them : — Held : there might 
be documents which were sucli that G. & Co. 
itself would have the right to inspect for the 
purposes of the action, C. & Co. having a 
right to redeem them, & the right of inspec- 
tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co. — Fenton Textile Assocn., 
Ltd. V, Lodge, [1928] 1 K. B. 1 ; 96 L. J. K. B. 
1016 ; 137 L. T. 241, C. A. 

5067b. Right to sue.] — ^A debenture of 

a co. empowered the holder to appoint a 
receiver Si manager, & provided : “A receiver 
& iiianager so appointed shall be the agent 
of the co. Si shall have i>ower to take 
possession of & got in tlie property hereby 
charged.” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft, for tlie purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natively for specific pei'foimance : — Held : 
the deoenture empowered the receiver & 
manager to bring the action wnthout the 
co.’s consent. — M. WHKEiiKR & Co., Jjtd. v , 
Warren, [1928] Ch. 840 ; 97 L. J. Oh. 480 ; 
139 L. T. 543 ; 44 T. L. R. 693, C. A. 

5069a. .] — Fenton Textile Assocn., 

Ltd. V, Lodge, No. 6067a, a^iie, 

5091. Add, Annotation : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. 


PART III. sect. 84, SUB-SECT. 6.— 
B. (b) i. 

4988 i. Discretion of court — Inter- 
ference by appellate court .] — Eastern 
Trust Co. v. Nova Scotia Steel & 
Coal Co., Lid., [19271 1 D. L. R. 421 ; 
69 N. S. R. 123.— CAN. 

PART III. SECT. 84. SUB-SECT. 6.— 
B. (b) U. 

8X. Whal amounts to default ir 
payment of interest. 1- — It cannot be eait! 
that there has been default iinti^ 
demand has been made for payment ai 
the place, or one of the places, narnocj 
in the bond for payment of Interest.-^ 
Trusts & Guarantee Co., Ltd. v. 
Drumhellbr Power Co., [19241 2 
D. L. R. 208 j [19241 1 W. W. R.1029, 
— CAN. 


PART III, SECT. 34, SUB-SECT. 6.— 

0. (e). 

sz. Duty to preserve d? carry on under- 


taking as going concern .] — National 
Trust Co. v. Dominion Iron & Steel 
Co. (N. S.), [1927] 3 D. L. R. 1063.— 

CAN. 


PART III. SECT. 84, SUB-SECT. 6.— 

D. (a). 

sd. Jurisdiction of court to order — 
In winding-up proceMings— On petition 
for conveyance to mortgagee of com- 
pany's equity of redemption .] — Re 
Essex Land & Timber Co., Trout’s 
Case (1891), 21 O. R. 367.— CAN. 


PART III. SECT. 84, SUB-SECT. 6.— 

D. (b). 

sf. Jurisdiction of court to order — 
In winding-up procemings — On petition 
for conveyance to mortgagee of company* s 
equiiy of redemption.] — He Essex Land 
& Timber Co., Trout’s Case (1891), 
21 O. R. 367.— CAN. 
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PART 111. SECT. 34, SUB-SECT. 6.— 

E. (d). 

sk. Affidavits — Made before in- 
stitution of proceedings — Inadmissible.] 
— Trusts & guarantee Co., Ltd. v. 
Drumhelleb Power Co.. [1924] 2 
D. L. R. 208 ; [1924] 1 W. W. R. 1029. 
— ^AN. 

6180 i. Ex parte application.] — A 
receiver ouffht not to be appointed ex 
p., espeoialJy for the pnrpoBo of taking 
nossession of &; mana^ng a going 
business, except in extraordinary 
circumstances. — ’fRusTS & Guarantee 
C o., Ltd. v. Drumhelusr Power Co., 
[1924] 2 D. L. 11. 208 ; [1924] i 

W. W. R. 1029.— CAN. 


PART 111. SECT. 84, SUB-SECT. 6.— 
E. (!) ii. 

6148 1. Form of judgment.] — ^Martin 
V. Clarkson, [1926] 4 D. L. R. 232; 
67 O. L. R. 499 ; 6 O. B. R. 836.— 

CAN. 



VoL X^Companies. Ca^s 5149a-5372. 


5149a. Application of assets — Deficiency.] — 

In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costs, charges & expenses of debenture 
trust deed including the trustees* remu- 
neration, (4) pltfs.* costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Ee Glyncorrwg Colijery Co., Railway 
Debenture & General Trust Co, v. The 
Co„ [1926] Oh. 951 ; 90 L, J. Ch. 43; 70 
Sol. Jo. 857 ; BXJtb 'tiom. Re Glyncorrwg 
CoTXiERY Co., Re Railway Debenture & 
General Trust Co., 136 L. T. 159. 

6170. Add. Annotation : — Reid. Re Glyncorrwg 
Colliery Co., Railway Debenture General 
Trust Co. V. The Co., [1926] Ch. 951. 

5184a. On authority of receiver — To carry on 
business of company.] — Thomas v, Todd, 
No. 4979a, ante. 

5186a. Debenture given for money bona fide 
advanced — After knowledge of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appet. to 
such an application to validate Ids debenture, 
notwithstanding 1908 Act, s. 205 (2), Sc of the 
liquidator, may be paid out of the assets of 
the CO. — Re Park Ward & Co., Ltd., [1926] 
Ch. 828 ; 95 L. J. Ch. 584 ; 135 L. T. 575 ; 
70 Sol. Jo. 670 ; [1920] B. & C. R. 94. 

5194. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. K. 625. 

5314. Add. Annoiatiom : — Distd. Re Stanton, Hogg 
V. Maule (1.927), 44 T. L. R. 118. Refd. Rc 
Stanton, [1928] 1 K. B. 464. 

5316. Add. Annotations : — Consd. Re Stanton, 
Hogg V. Maule (1927), 44 T. L. R. 118; 
Refd. Re Stanton, [1028] 1 K. B. 464. 
Mentd, R. v. Central Criminal Court JJ., 
Fx p. L. C. a. [1925] 2 K. B. 43. 

5316a. May decide validity of debentures.] — 

Less than three mpuths before the commence- 
ment of its compulsory winding up in a county 
ct., a CO. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,600 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 


either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entei-tain the liquidator’s 
applicat on, as he had done so, his dis- 
cretion could not be interfered with. — Re 
F. & E. Stanton, Ltd., [1028] 1 K. B. 
464; 97 L. J. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; [1927] B. & 0. R. 187, D. C. 

5337. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5343. Add. Annotation : — Mentd. Re Quintin 
Dick, Oloncurry v. Fenton, [1926] Ch. 992. 

5346. Add. Annotations : — MeiMid. ank of Liver- 
pool Si Martins v. Hollanrf't^l 926), 43 T. 1^. R. 
29; Earle v. Uemsworth R. D. C. (1928), 44 
T. L. R. 605. 

5354. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. C. 783. 

5357. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5357a. — A co. was registered in Barbados 

under Cos. Act, 1910, of Barbados, as a 
ublic co., in order to carry on testator’s 
usiness & to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
petitioners’ shares at an under- value : — 
Held : the power to wind up the co. under 
sect. 127 (vi) of that Act [winch was identical 
with 1908 Act, s. 129) was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 
provision to a winding-up order. — Loch v. 
Blackwood (John), Ltd., [1924] A. 0. 783 ; 
93 L. J. P. C. 257 ; 131 L. T. 71 9 ; 40 T. L. B. 
732 ; 68 Sol. Jo. 736 ; [1924] B. & C. R. 209, 
P. C. 

5372. Add. Annotation : — Refd. Loch v. Black- 
wood, [1924] A. C. 783. 


PART III. SECT. 85. 

tm. Meanino of ** beino wound up ** 
— Under Companies Ordinance, 1901 
(c. 20), 8. 47.1-~The words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, but 
mean a winding ilp of a co. in the 
sense of a realisation of the assets, a 
distribution of tho proceeds among 
creditors Sc an adjustment of the rights 
of shareholders among themsolves, & 
therefore a co. may be ** being wound 
up ** In this sense under Bkpey. Act, 
as well as under cither Dominion or 

S rovlnclal Winding-up Acts . — Re Ibm-a 
o-opKRATivR Co., Ltd., Re Love & 
Knudson, [19261 1 D. L. B. 27 ; [1924J 
3 W. W. n. gfiO.-^OAN. 

PART in. SECT. 86, SUB-SECT. 1.— A. 
t. Add •• reved. 14 a O. B. C24." 


PART III. SECT. 86, SUB-SECT. 2.— 

C. (a). 

a i. ,] — Whore tho notice pro- 
vided for by Winding-up Act, U. 8. C., 
1900 (c. 144), 8. 4, has not been served, 
& a petition for a winding-up order is 
presented, the question whether tho 
co. Is “ unable to pay Its debts as they 
become due,** within sect. 3 (a), must 
be determined by the ct. upon tho 
material filed. — Re Milo Wheat Co., 
Ltd., J19251 2 D. L. R. 1170: [1925] 
1 W. W. B. 1142 ; 35 Mon. L. B. 1 ; 
5 a B. R. 707.— CAN. 

PART III. SECT. 36, SUB-SECT. 2.— 

D. (a). 

d 1, .) — pe James Lumbers 

Oo.. Ltd., [19261 1 J>. h. R. 173 ; 58 
O. L. R. 100.— CAN. 

d il. .1 — Re British 
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Empire Steel Corpn., Ltd. (N.S.), 
[1927] 2 D. L. R. 964.— CAN. 

PART III. SECT. 36, SUB-SECT. 2.— 
D. (b) ii. 

J .] — Dominion Steel 

Corpn. (N. S.), [1927] 4 D. L. li. 
337,— CAN. 

PART HI. SECT. 86, SUB-SECT. 2.— 

D. (d). 

6384 ii. .] — Although a co. may 

bo wound up where there Is a complete 
deadlock in its management, where 
a substantial majority of tho share- 
holders are opposed to tho making of 
tho order, wheie the petition Is the 
outcome of a more doniostic quarrel, 
& where no substantial advantage will 
accrue from the granting of the order, 
an order will not bo made . — Re 
Shipway Iron Bell & Wire Manu- 



Cases 5S8$— ffiU87a. English an© Empibe Digest SupplejUint, 


5388* Add* Annotalion : — Consd. Loch v* Black- 
wood, [1924] A. 0. 783. 

5897a. Omission to hold general meetings or 

to submit aocountsJ — Loch Blackwood 

(John), Ltd., No. 5857a, ante, 

5474. . Add, Annotation Mentd. Be City 3Blquit- 
able Fire Insce*. (1924), 40 T. L. B. 863. 

5604. Add, Annotation: — Mentd. Hunter v, 
St&dtischeHochseefischerei G6S6llschaft,[1925] 
2 K. B. 493. 

5648. Add. Annotation : — Retd. Be City Life 
Assce., [19261 Oh. 191. 

5841a. Issue of debenture — For money advanced to 
company for payment of wages.] — Be Park 
Ward & Co., Ltd., No. 5180a, ante, 

5881. Add. Annotations : — Dlstd. Be Stanton, 
HoRg V. MauJe (1927), 44 T. L. R. 118. 
Held. Be Stanton, [1928] 1 K. B. 464. 
Mentd. R. v. Central Criminal Court JJ., 
Ex p. L. C. C., [1926] 2 K. B. 43. 

5890. Add. Annotation : — ^Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 

5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation — Right of successful 
applicant to costs.] — Be Amusements Con- 
struction Co., Ltd., [1927] W. N. 7. 


5958. Add, Annotation ••—Mentd. Be City B^uit-. 
able Fire Inece. (1924), 40 T. L. R. 868. 

5972. Add, Annotation : — ^Refd. Be Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

6056a. Damages Ac costs paid by Insurance 

company In respect of ludgment obtained 
against Insured company.]— Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amoimt of the damages & costs to 
the liquidator : — Held : appct. was not 
entitled to have the amoimt paid to him 
dii*ect by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct. — Be Har- 
rington Motor Co., Ex p, Chapun, [1928] 
Ch. 106; 97 L. J. Oh. 65; 138 L. T. 186; 44 
T. L. R. 68 ; 72 Sol. Jo. 48 ; [1927] B. & 0. R. 
198, C. A. 

Annotation .'—Apld. Hood'd Trustees v. Southern Union 
General Insoe. Co. of Australasia, [1928] Ch. 798. 

6064. Add, Annotations : — Consd. Stanton, [1928] 
1 K. B. 464. Refd. Be Stanton, Hogg v, 
Maule (1927), 44 T. L. R. 118. 

6137a, .1 — Be Oxford & 

Worcester Extension & Chester Junction 


FACTORING Co., Ltd., [1926] 2 D. L. R. 
887 ; 68 O. L. R. 585.— CAN. 

t 1. JJifferencea h^ween two sole 

membera .} — Where reap, had treated 
the oo. as bis omi business in such a 
way as to destroy his fellow-share- 
holder's oonfidoDce in the Impartiality 
of bis administration : — Held : it was 
just & equitable that the co. should be 
wound up. — Thomson v, Dbtsdalk, 
[1925] S. O. 311.— SCOT. 

% ii, Deadlock caused hy peH\ 

iionere. ] — Windinir-up order refused. 
— Re Jambs Lumbers Co., Ltd., 
[1926] 1 D. L. R. 173 ; 58 O. L. R. 100. 
—CAN, 

PART III. SECT. 36, SUB-SECT. 2.— 

D. (e). 

5397a i. Managing director 

rorulvrfing affairs as though conypany 
hia private buaineas .] — Baibd v, Lees, 
[10241 S. C. 83.— SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 

q i. .] — ^A petition for 

the winding: up of a co.. filed by a 
creditor with the view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ct. & should 
be dismissed. — Pyda Sattaiuzu v. 
GinmTR Cotton & Paper Mills Co., 
Ltd. (1924), I. L. R. 48 Mad. 267.— 
IND. 

6489 ii. .] — Smithfield 

Cold Storage Sc Export Co. of 
South Africa, Ltd. v. Lever (1924), 
46 N. L. R. 73.— S. AF. 


PART III. SECT. 86, SUB-SECT. 8— 
B. (0) i. 

5484 i. Executor of deceased sftare- 
holder.] — Held: entitled to present 
a wlndlng-up petition, although his 
name had not been entered In the books 
of the CO. as the holder of the shares, 
& notwithstandiiig that the oo.'s 
Act of incorporation provided that 
certain formalities muiA be observed 
before the oo. was oblig^ to recognise 
as a shareholder a person who bad 
become such by transmission by law.— 
Rc Great West Permanent Loan Oo. 

Sr (Man.), 119271 2 

W. W. R. 16.— -CAN. 

PART in. SECT. 86, SUB-SECT. 3 .— 
D. (a) i. 

1 i. Oenerdl ruUr^Winding up detri- 


mental to all concerned.] — W’^lndlM-up 
order set aside . — Re Shipway Iron 
Bell 8c Wire Manufacturing Co., 
Ltd., [1926] 2 D. L. R. 887 ; 68 O. L. R. 
685.— CAN. 


PART in. SECT. 86, SUB-SECT. 3.- 
D. (a) ii. 


q I. 


Exceptional circumstances.] 


-A creditor of a oo. presented a 
petition for the winding up of the oo. 
by the ct. The co. had gone into 
voluntary liquidation, & the petition 
was opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to be continued. 
A statement of the co.'s affairs 
showed that its UabllitleH amounted 
to £335,000, while its assets were 
estimated at £9,300 ; that about 
£116,000, stated to be irrecoverable, 
had been advanced to directors of the 
co. ; 8c that the oo. bad received lar^e 
advances from associated oou., part 
of which were completely secured. 
Creditors to the extent of £300,000, 
including one whose claim amounted 
to about two-thirds of the oo.'s whole 
indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5.000 only, was the sole creditor who 
objected to the oo. being wound up 
voluntarily : — Held : although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such a 
special character that an exception to 
the general rule should be made, & a 
winding-up order pronounced. — Bou- 

BOULIS to. MANN, MacNrAL & CO., IiTD., 

[1926] S. C. 637.— SCOT. 


PART III. SECT. 86. SUB-SECT. 8.— B. 

pp. Officer of company — Becomes 
functua offleo on diaaolution of com- 
pany.] — KKISHNABWAMT NaIDU V. ANDI 
Oheitti (1927). I. L. R. 51 Mad. 681. — 
INO. 

PART III. SECT. 36, SUB-SECT. 8.— 

C. (b). 

i, Action hy company — To 

recover purchase price of shares — What 
defences availahle — Fraud .) — Farmers 
Pack Co., Ltd. t>. Tully & Tullt, 
Farmers Pack Co., Ltd. v. Havers 
(Man.}, [1927] 2 D. L. H. 749 ; [1927] 
1 W. W^ It. 902.— CAN. 


PART 111. SECT. 86, SUB-SECT. 8.— 

0 . ( 0 ). 

■b. Change of aolicUbr — When 
perviiaaible — Under order of court .] — 
Re Continental Fere Sc Casualty 
C o., [1924] 3 D. L. R. 9 ; 2 W. W. R. 
440: 34 Man. L. H. 482.— CAN. 


PART 111. SECT. 86, SUB-SECT. 9.— A. 

so. Notice of meeting — To ahare- 
holdera .] — It is the duty of the trustee 
to give shareholders of an insolvent co. 
the same notice of the first meeting of 
creditors as fs sent to those who are 
ordinarily deemed to be creditors, but 
the trusty's failure to do so does not 
Invalidate the meeting, unless the 
irregularity has prejudiced the share- 
holdors* — Re Patricia Appliance 
Shops, Ltd.. [1923] 3 D. L. R. 1160 ; 
62 O. L. R. 215 : 2 O. B. R. 466.— CAN. 


PART HI. SECT. 36, SUB-SECT. 8.— 

B. (h). 

sm. Examination of petitioner — 
Application hv aharehalaera for second 
Applloatlou refused. — 
Re Winding-Up Act, Re Great West 
Permanent Loan Co. (Man.), [19271 
2 W. W. R. 433.— CAN. 

part III. SECT. 86, SUB-SECT. 4.^ 

B. (g). 

m L — Sale of gooda—^Monthly 
deMverUa — Company in default of pay- 
ment forprevioua deliveries.) — Ha^l- 
TON V. ajAavcovt Steel Co. <1911). 
18 0. W. B. 789 ; 2 O. W. N. 779 ; “ 
O. L. R. 270.— CAN, 
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PART HI. SECT. 86, SUB-SECT. 10.— 
B. (f) lii. 

6110 i. Whether justified — Examina- 
tion of officer ,] — ^An ofilcer of a Oo. 
summoned for examination must, on 
the examination, disclose the informa- 
tion he has oonoeming the trade, deal- 
ings, estate or elfeots of the oo. in 
liquidation, regardless of Whether he 
acquired It in his official capacity or 
otherwise, subject to his right to object 
to incriminating questions 8c tRoso 
Involving professional privilege. — Re 
McMillan Grain Co. 8c Winding-up 


Act, 
1 W. 

CAN. 


. K. 899 ; 86 Han. L 


R. 229^ 



Vd. Z.— OompiiiiM. 0mm 61S7«r-OI90. 


By. Oo., Potthb’8 Cash (1849), 1 De G. & 
Sm.728; itOan. Cas. 628 ; ISL.J.Ch. 
247 ; 13 L. T. O. S. 320 •, 13 Jiir. 691 ; 63 
E. B. 1270. 

AnnotoHma Re South Bsfit 

tj<w Oo., Ex p. Pain & Layton 
Beta* Ke dhzewshury 6c Leicester 
80 L. J. Qh. 326 ; Hope v. LlddeU 

6150. Add* Annot€Ui(ms : — B6 City Equitable 
liipe Insce. (1924), 40 T. L. B. 863; Be Btio, 
[1928] Cb. 861. 

6150a. .] — Be City Equitable Pms In- 

SUEANCB Oo., Ltd., No. 3069a, ante. 

6150b. .] — The liquidators of a co. issued a 

summons under 1908 Act, s. 216, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applicable to all cases in wMch a co. 
had a right of action against an officer of the 
co., but was limited to cases where there Iiad 
been somethin in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. — 
Be Etic, Ltd., [1928] Oh. 861 ; 97 L. J. Ch. 
460. 

6154. Add. Annotations : — Dlstd. Be Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118; Held. Be 
Stanton, [1928] 1 K. B. 464. 

6158. Add. Annoiaiion : — ^Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

6161. Add. Annotations : — As to (I ) Consd. Re 
Etic, [1928] Oh. 861. As to (2) Held. Be City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. 

6178. Add. Annotation : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 863. 

6178a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
City Equitable PmB Insurance Co., 
Ltd., No. 3050a, ante, 

6173b. .] — Be Etic, Ltd., No. 6160b, ante. 


ix Estuary 6c Reclama- 
(1869), 17 W. R. 276. 
Uy., Re Tardy (1851), 
(1856), 20 Bear. 438. 


6162. Add. Annoiaiions: — As to (1) Consd. Re 
Etic, [1928] CJh. 861. As io (2) Apld. Be A 
Debtor, [1927] 1 Ch. 410. 

6183. Add. Annoiaiion: — ^Apld. Be A Debtor, 
[1927] 1 Ch. 410. 

6212. Add. Annotation : — ^Refd. Be City Equitable 
Eire Insoe. (1924), 40 T. L. R. 853# 

6222. Add. Annotation : — Refd. Re Darwen Sc 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J, Ch. 487. 

6229. Add. Annotation : — ^Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

6241. Add. Annotation : — Mentd Hunter v. 
StddtischeHochseelischerei Gesell8chaft,[1925] 
2 K. B. 493. 

6846. Add. Annotation: — Aa^to '1) Refd. Swift 
V. Board of Trade, [192^A. J. 620. 

6368a. For salary for dismissal without 

notice.] — Where a cleyk claimed to be paid 
out of the assets for services rendered, & 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Be 
Madrid Bank, Ex p. WiUiIAMS (1860), L. R. 
2 Eq. 216 ; 35 L. J. Ch. 474 ; 14 W. R. 706 ; 
sub nom. Be Madrid Bank, Ltd., Ex p. 
Holder, Ex p. Williams, 14 L. T. 466. 

JnnotcUiom : — Re Madrid Bank, Wilkinson *s Case 
(18(57), 15 W. R. 331 ; Re General Exchan(;e Bank, 
Preston’s Claim (1868), 19 L. T. 138. 

6374. Add. Annotation: — ^Mentd. Britannia Hy- 
gienic Laundry Co. v, Thomycroft (1925), 
94 L. J. K. B. 868. 

6400. Add. Annotations: — ^Mentd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487 ; 
Costello V. Brown (1924), 94 L. J. K. B. 220 ; 
Be Snowdown (DoUiery Co., South-Eastern 
Coalfield Extension Co. v. Snowdown Colliery 
Co. (1925), 94 L, J. Ch. 305. 

6406. Add. Annotation : — ^Mentd. Be City Life 
Assce. (1925), 42 T. L. R. 46. 

6409. Add. Annotation: — Consd. Be Pitchford, 
[1924] 2 Ch. 260. 


PART in. SECT. 86. SUB-SECT. 10 .— 
0. (d) I. 

td. Something in natvre of mis^ 
conduct.'h^To make a person liable 
under C^. Aot» 1908, s. 254, be must 
be 8hov9xx to have been emilty of some 
mlsoonduot by whiob the oo. has 
suffered loss. There must be actual 
loss or damage measurable In terms of 
money . — Re Buicic Sales, Ltd., [1926] 
N. Z. L. R. 24.— N.Z. 


PART 111. SECT. 86, SUB-8ECL 10.— 
0. (d) ill. 

M. PaymentB to dieeharge directore* 
HabiUty on guarantee.) — when a oo. Is 
Insolvent to Its directors* knowledge. Sc 
the directors cease payment of all but 
small 6c pressing accounts 6c pay all 
the rest of the oo.*b takings. Into the 
bank to wipe out the oo. 's overdraft, not 
with intention to prefer the bank, but 
in order to vdpb out the directors’ 
liability as sureties under their personal 
guarantee of the overdraft, such pay- 
ments do not amount to a misteasanoe 
or breach of trust within Cos. Act, 
1908, 8. 854.— Re Lxnnby (H.) 6c Oo., 
(19851 N. Z. L. R. 907;— N,Z. 

PART ni. SECT. 86, BOB-SECT. 10.— 

0. (g>. 

' 6201 U FosUion of Uguidatar on 
aummona — Semiring for oom-^WheRier 
court toUl ordcf.y^n a summons for 


an order requiring the liquidator to 
give security for costs : — HeJa; 
although the ct., in the exercise of Its 
general jurisdiction, could order rlty 
to bo given, nevertheless the cstahlishw 
prartico in the English cts. should bo 
followed, & the summons must be 
dh^ssod. — Re New Zealand Gun 
Machine Co., Ltd. (In Liquidation), 
11927] N. Z. L. R. 100.— N.Z. 


PART HI. SECT. 86, SUB-SECT. 10.— 
E. (a) lU. . 

6221 i. When liable as contributory-^ 
Omeral ruZe.]— -A past member of a 
limited oo. may be liable to oont^ute 
to its assets in a winding up, notwith- 
standing the fact that the existing 
members at the date of the commence - 
mont of the liquidation hold fiffiy- 

S ald shares only. — ife Southern CSross 
[OTOR FuEiiS, Ltd., Ex p. Kbllbwat, 

M V. L. R, 527 ; 48 A. L. T. 100 ; 
Argus L. R. 427.— AUS. 


PART HI, SHOT. 86. SUB-SECT. 10.— 

E. (b). 

if. How enforced — RiM 
dator to bring action.] — Cos, 
up Act (Saak.), sa. 15 6c 
establish a summary statutory pro- 
cedure, enabling a liquidator to get 
payment from a contributory under the 
Act instead of proceeding by a<^on, 
are only permiaslve 6c not obligatory. 
5c the liquidator is not bound to have 
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of ligui- 
Wlndmg* 
2. which 


recourse to that procedure but may 
proceed by way of action. — ^Masboab 
V. McKenzie Sc Son, [1924] 2 D. L. R. 
1242 ; 2 W. W. R. 621.— CAN. 

PART HI. SECT. 86, SUB-SECT. 10.— 

£. ( 0 ). 

t i. .)— There is nothing In 

Winding-up Act to Justify the suggestion 
that in settling the list of contributories 
regard is to be had only to those share- 
holders whoso liability la subject to 
call.— JBe National Stadium, Ltd. 
(1924), 65 O. L. R. 199.— CAN. 

tg. Deceased shareholder,] — 

Re Canadian Cordage 6c Manu- 
FAOTURXNO Co. (1923), 54 O. L. R. 
486.— CAN. 

PART III. SECT. 86. SUB-SECT. 10.— 
E. (e^ iL 

6296 ii. .] — ^A member of a 

00 . in liquidaUon is liable ijLresi)cct of 
unpaid calls, even though, as against 
the 00 ., the realisation of such calls 
may have beoomo barred by limita- 
tion. — Re Dbhra Dun-Mussoobie 
Elkotrio Tramway Co., Ltd., Re 
PanNA Lal (1927), I. L. R. 50 All. 


6298 1. — Power of liquidator- to 
make immediate call — For whole of 
unpaid balance on shares.}— Re Irma 
Co-operattve Co., Ltd.. Re Lotb 
KnUDSON, [1925] 1 D. L. H. 27 ; 
[1924] 3 W. W. R. 860.— CAN, 



Cases 6427—6665. English and Empire Digest Supplement. 


6427« Add* Annotation : — Retd. lie City life 
Assce. (1925), 42 T. L. H. 45. 

6436a. .J — In a common law action by a co* 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of set-off in respect of sums alleged 
to be due to him from the co. — Alliance 
Film Corpn., Ltd. v. Knoles (1927), 43 
T. L. R. 678. 

6442. Add, Annotation : — Mentd. Be Pink, Elvin 
V. Nightingale (1926), 70 Sol. Jo. 1090. 

6442a. .1 — ^Applt., the managing director of 

a CO. which wtis insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
woimd up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amoimt, on the gi'oimd that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to sot off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the co. : — Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
a fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum ho had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors . — Be A Debtor (82 of 1926), [1927] 
1 Ch. 410 ; 136 L. T. 349 ; siib nom. Be 
Mumford, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

6444. Add* Annotation : — Refd. Be City life 
Assce. (1925), 42 T. L. R. 45. 

6445. Add, Annotation : — ^Apld. Be A Debtor, 
[1927] 1 Ch. 410. 


6446. Add* Annotations : — Ae to (2) Refd. Be City 
Life Assce., [1926] Ch, 191. Generally ^JAentd* 
Martin v* Stout, [1925] A. C. 859 ; Tyldesley 

U. D. C. V. Leigh R. D. C. (1925), 23 L. G. R. 
243. 

6447. Add. Annotations: — As to (2) Apld. Be 
City Life Assce., [1926] Ch. 191. Refd. Be 
National Benefit Assce., [1924] 2 Ch. 339. 

6455a. Joint partnership debt — Creditor 

member of firm.] — In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member 
Held : the alleged debt of the partnership 
firm being a joint &; not a joint & severed 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner, — 
Be Pennington & Owen, Ltd., [1925] Ch. 
825 ; 95 L. J. Ch. 93 ; 134 L. T. 66 ; 41 
T. L. R. 657 ; 69 Sol. Jo. 759 ; [1926] B. & 
C. R. 39, C. A. 

6456. Add. Annotations : — Refd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Be Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 

6460. Add. Citations 130 L. T. 1 ; [1923] 

B. & C. R, 114 ; affg. S. C. sub nom. 
Be Webb (H. J.) So Co. (Smithfield, 
London), Ltd., [1922] 2 Ch. 369. 

Add. Annotations : — ^Refd. Be Winget, Burn 

V. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 
V, Gilbert & Rougher (1927), 96 L. J. P. 137. 

6462. Add. Annotation : — Refd. Be Winget, Burn 
V. Winget. [1924] 1 Ch. 550. 

6465a. Rates paid by director — Preferential 

rights of director.] — Be Lamplugh Iron Ore 
Co., No. 3105a, ante, 

6467. Add. Annotations : — Refd. Be Clemmons 
Aluminium (1924), 94 L. J. K. B. 487- 
Mentd. Be Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co, (1925), 94 L. J. Ch. 305. 

6565. Add. Annotations : — Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Be Wilts 
& Somerset Farmers, [1928] Ch. 809. 


PART III. SECT. 86, SUB-SECT. 11.— 

C. (a). 

6423 i. — — ShareholdeTB are not 
entitled to sot off agraLust thnir liability 
for in) media to payment of tbe amounts 
unpaid on their shares any dividends 
owing to them . — Re lK3fA Co-opbra- 
TivB Co., Ltd., Love & Knudson, 
[19253 1 D. L. R. 27 ; [1924) 3 W. W. R. 
850.— CAN. 

o. Add revsd. 16 S. C. R. 456.” 


PART III. SECT. 36 SUB-SECT. 11.- 
D. (a). 

b i. Rent ] — A landlord of * 

CO. in liquidation has a preferentia 
claim to pajrmout up to three montlis 
rent, where there are goods on th( 

B remises to that value at the date o 
quldatiou. — Rc Shrives &:McKbnzi] 
Pry., Ltd., ri926] V. L. R. 563 ; 41 
A. L. T. 99 ; [1926] Argus L. R. 442.- 
AUS. 


h ii. S. P, Re Carpex'jtsb Hales & 
Co., Ltd. (1926), 20 S. R. N. S. W. 
420 ; 43 N. S. W. W. N. IIC.— AUS. 


PART in. SECT. 38, SUB-SECT. 11 .— 
fi. fb). 

sh. Price of * wheat supplied under 


Stale wheat scheme ,] — ^'Phe Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to a co. which before payment 
went into liquidation : — Held : the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of tho assets of the 
co. Ill the winding up of a co. the 
Crown is not bound by the provisions 
of Cos, Act, 1893, & Its amend- 
ments . — Re OcKERBY & Co., Ltd. 
(1922), 25 W. A. L R. 25.— AUS. 

sj. Deht due to public Board .] — Meat 
Industry Act, 1915, No. 69 (N. S. W.), 
established a Board to administer tho 
Act. Tho Governor had power to 
veto certain of Its actions. The Bo4rd 
had wide powers, which it exorcised 
at its discretion ; any power of inter- 
ference which a Minister of the Crown 
possessed was not such os to make the 
acts of administration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
but to its own fimd : — Held : a debt 
duo to the Board was not a debt duo 
to the Crown. — Metropolitan Meat 
Industry Board v. Shebdy, [1927] 
A. C. 899 ; 137 L. T. 782; 43 T. L. R. 
70], P O.— AUS. 
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PABT III. SECT. S6. SUB-SECT. 11.— 

D. (c) 

■k. Municipal taxes taxes due to 
Public 'Utilities Commission — Payable 
before Croum claims.] — Re Inter- 
national Metal Works, Ltd., Ex p. 
K., [1925] 1 D. L. R. 309 ; 6 C. B. R. 
378— CAN. 

PART III. SECT. 86, SUB-SECT. 11«— 

D. (d). 

si. Effect of Bankruptcy Act, a, 
48 (4).] — The above sect, does not 
restrict the amount of the debt for 
which an officer, director or shareholder 
of a co., which nas made an authorised 
assignment, may in the first Instance 
prove. Sc postpone tho rl^t to prove 
for the babEmce until all other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may rooelvo 
on account of bis claim as proven until 
claims of other creditors have been 
satisfied . — Re Calgary Furniture 
Store, Ltd. Sc Hioos, [1924] 2 D. L. R. 
308 ; [1924] 1 W. W. R. 1137 ; 4 
C. B. R. 638.— CAN. 
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6567. Add, Annoiatimi : — Consd. OoUaroy Co. v. 
Giffard, [1928] Ch. 144. 

6591. Add, Annotation : — Refd. Re Keystone 
Knitting MiUs Trade Mk. (1928), 97 L, J. Ch. 
816. 

6663. Add, Annofaiion : — Held. Re South Khondda 
Colliery Co. (1898), Ltd. (1928), 72 Sol. Jo. 
463. 

6740. Add, Annotation : — Refd. Re Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1925] Ch. 863. 

6741. Add, Annotation: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

6745. Add- Annotation : — ^Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

6746a. Payment to principal creditor — To relieve 
surety.] — Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 69), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son wore 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,603 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
8# 210, &; a preliminary objection being 


raised that in any event no order for 
repayment could be made : — Held : the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed . — Re Stanley (G.) & Co., 
[1926] Ch. 148; 94 L. J. Ch. 187; 133 
L. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & 0. B. 1. 

6750. Add, Annoiaiio7i : — Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
955. 

6751. Add. Annotationa : — Mentd. King v, Sunday 

Pictorial Newspapers (1920), (1924), 41 

T. L. B. 229 ; Knight v, Ponsonby, [1925] 
1 K. B. 545. 

6775. Add, Annotations : — Refd. Cornish Mutual 
Assce. V. I. B. Comrs., [1926^ A. C. 281 ; 
Greenberg v, Cooperstein,^,;|lc.. Ch. 657; 
Thomas v. Evans, Jonel ' v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v, Mar- 
riott, [1925] 1 K. B. 312 ; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 

6811. Add, Annotation : — Mentd. Hunter v. 
Stadtische Hochseefischerei GeseUschaft, 
[1925] 2 K. B. 493. 

6823a. Motion to validate debenture.] — Re 

Park Ward & Co., Ltd., No. 5186a, ante. 

6857. Add, Annotation : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

6857a. .] — ^A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1925 


PART III. SECT. 36, SUB-SECT. 11.— 

E. (a). 

sp. Not bondholders under un- 
registered trust mmtgage.] — Be Bkavkr 
Truck Co. (Ont.). [1D2(}] 1 D. L. li. 71. 

—CAN. 

sq. Bondholders — NolwUhstanding 
abandonment of lien against purchaser 
of assets.]— Be St. .John River Log 
Driving Co. (N. B.), [1927] 3 D. L. li. 
800.— CAN. 


PART III. SECT. 86. SUB-SECT. 11.— 

E. (b), 

6490 i. Whether proof for total sum 
due at time of claim — Where securities 
realised before claim.] — Where a secured 
creditor realises on his securities him- 
floJf without sending in a claim to the 
liquidator or valuing his securities, ho 
is debarred from ranking on the estate 
tor any deficiency, & must be rogainiod 
as standing outside the liquidation 
proceedings. — McFarland u. London 
& Lancashibb Guarantee & Accident 
Co. (Cun.), [1927] 3 D. L. R. C7.— 
CAN. 

PART III. SECT. 86, SUB-SECT. 12.— 

D. (0). 

m i. .] — Be Smeetons, Ltd. (In 

Liquidaiton). [1928] N. Z. L. R. 190. 

— N.Z. 


PART III, SECT. 36, SUB-SECT. 13.- 

A. 


P i. 


Sale by mortgagees in 


possession .] — ^A oo. being In liquidation, 
the mtgees. went into possession prioi 
tu the Issue of tho winding-up order, 
Tho liquidator sought to restrain the 
mtgees. from selling without the 
sanction of tho ct., on the ground thal 
such sale would bo a “ proceeding 
against the co.** : — Held : tho mtgees 
were proceeding rightfully. — Be British 
C pujMBiA Tib & Timber Oo. (1908) 
14 B. C. R. 81 ; 9 W. L. R. 495.— OANi 


PART III. SECT, 86, SUB-SECT. IS.— 

D. (a). 

n. Add “ revsd, 23 A. R. 426.** 


PART III. SECT. 36. SUB-SECT. 13.— 

D. (c). 

St. Writ filejl after xoinding-up order,] 
— Held : uot to constitute a lien, even 
for costs, against the property of a 
co. in liquidation. — Be Leitch Col- 
lieries, Ltd. (Alta.), [1926] I D. L. R. 
1183 ; [1926] 1 W. W. H. 528.— CAN. 

PART III. SECT. 36, SUB-SECT. 15.— B. 

sf. General rule.] — In order ^ 
establish a fraudulent prefereuco it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preference, & It is not suffleient. that 
the creditor was in fact preferred. — 
Be New Zealand Elkcttuoal Ar- 
PLiANCK & Engineering Co., Ltd., 
[1927] N. Z. L. 11. 16.— N.Z. 

sk. Deposit of lease — To prevent 
creditor cashing post-dated cheque ,] — 
Within the period of three months 
prior to the bkpcy. of a co. a lease was 
deposited with a creditor of the co. by 
way of security & to prevent the 
creditor from cashing a post-dated 
cheque which he held from the oo : — 
Held : as the purpose of the payment 
was to benefit debtor & to save him 
from creditors* pressure, there waa no 
fraudulent preferonoe. — Re Drogheda 
& District Co-operative Souiety, 
Ltd. (1924), 68 I. L. T. 42.— IR. 

PART III. SECT. 86. SUB-SECT. 17. 

si. Order of province.] — To enforce 
an order of the ot. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter It without direction as an ord«^r 
of the Supremo Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct. — Be Home Bank 
OP Canada & Windinq-Up Act, 
[1925] 1 D. L. R. 734 ; 34 B. C. R. 
321.— CAN. 

PART III. SECT. 36,SUB-SECT. 18. -C. 

t. Add *‘ revad. 14 S. O. R. 624. ** 

PART III. SECT. 36, SUB-SECT. 18.— 

D. (a). 

e I. S, P, Re Dominion Shipbuild- 
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ING & Repajr Co., Ltd., [1926] 3 
D. L. R. 274 ; 69 O. L. R. 89.— CAN. 


PART in. SECT. 36. SUB-SECT. 20. 

m i. On powers of liquidator — 

Power to complete formal act after 
dissolution of company ,] — Krisii- 
NABWAMl Naidu V. Andi Cuetti (1927), 
1. L. R. 51 Mod. 681.— IND. 

q i. Grounds for granting or 

refusing.] — Re Alberni Paot^to 
Lumber Co., Thomas r. Lawson (B. O.), 
[19271 3 D.. L. R. 1126 1 [1927] 2 
W. W. R. 662.— CAN. 


PART III. SECT. 87, SUB-SECT. 3.— B. 

d i. Sufficiency of resolution .] — 

An extraordinary resolution for the 
winding up of a co.» that It cannot “ by 
reason of the passing & enforcement 
of Prohibition Act continue its busi- 
ness ** is not the equivalent of the 
extraordinary resolution, authorised 
by Cos. Act, R. S. B. C,, 1911 (c. 39), 
s. 226 (3). as it stood prior to Nov. 
1917, to the eflicct that the co. cannot 
by reason of its liabilities continue its 
basluess. — Duncan & Gray, Ltd. v. 
Silver Spring Brewery, [1925] 4, 
D. L. R. 724 ; [1926] 3 W. W. R. 675.— 
CAN. 

d a. Resolution providing for 

liquidator to act under supervision of 
directors.] — Held : highly objection- 
able. — Pabashuram Dattaram Sham- 
Dasani V, Tata Industrial Bank, 
Ltd. (1928), 65 L. R. Ind. App. 274.— 
IND. 


PART m. SECT. 37, SUB-SECT. 4.— B. 

Payment to person purporting to 
be liquidator.] — Where, after payment 
made to one purporting to be a liquida- 
tor, deft, discovered that the payee 
was not legally a liquidator : — Held : 
the doctrine of estoppel was not applic- 
able. — Duncan & Gray, Ltd. v. 
Silver Spring Brewery, [19251 4 
D. L. R. 724 ; [1925 j 3 W. W. R. 676.— 
CAN. 
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(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1). — 
Me Windsor Steam Coal Co. (1901), Ltd., 
[1928] Ob. 609 ; 97 L. J. Ch. 288 ; 72 Sol. Jo. 
336; [1928]B. &C. R. 36. 

6862* Add. Armotaiion : — ^Mentd. Me Oitv Equit- 
able Eire Insce* (1924), 40 T, L. B. 853. 

6874. Add. AnnoiaHona : — Consd. Chibbett 
Bobioson (1924), 132 L. T. 26 ; Mudd v. 
ColUns (1926), 133 L. T. 186. Dlstd. Reed v. 
Seymour (1927), 11 Tax Cas. 025. Retd. 
Seymour v, Re^, [1927] A. C, 664 ; Benyon 
V. Thorpe (1928), 97 L. J. K. B. 70r. 

6904a. By receiver — ^Liability ol re- 

ceiver.] — Thomas v, Todd, No. 4979a, ante. 

Add. Citations ISO L. T. 1 ; [1923] 

B. & 0. R. 114 ; affg. S. 0. sub nom. Re 
Webb (H. J.) & Oo. (Smithfield, London) 
Ltd., [1922] 2 Oh. 869. 

Add. Annotations: — ^Refd. Be Winget, Bum 
V. Winget, [1924] 1 Ch. 660. Mentd. Gilbert 
V. Gilbert & Rougher (1927), 96 L. J. P. 137. 

6936a. Deduction of income tax from payment 

of interest by company on mortgage.] — A 
CO. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the CO. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed 
on the co. within 1008 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over ot^er creditors in 
respect of it, there was nothing in the 
language of the sub-sect, giving any priority 
. to the debt. — Be Land Propbixer, Ltd., 
[1927] 1 Oh. 120 ; 95 L. J. Ch. 616 ; 136 L T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Cas. 46 ; [1926] B. & C. R. 127, 0. A. 

6936b. Rates — Payment by director — ^Pre- 

ferential rights of director.] — Be Lampldgh 
Iron Orb Co., No. 3105a, ante, 

6937. Add. Annotations : — ^Mentd. Ring v. Sunday 
Pictorial Newspapers (1920), (1924), 41 

T. L. R. 229 ; Kmght v. Ponsonby, [1925] 
1 K. B. 646. 

6958. Add. Annotations: — As to (1) Refd. 1. B. 
Comrs. V. Burrell, [1924] 2 R. B. 52. As to 
(2) Refd. Naval Colliery Co. v. 1. R. Comrs. 
(1928), 138 L. T, 593. 

6965. Add. Annotations : — Consd. Collaroy Co. v. 
Glfiard, [1928] Ch. 144* Mentd. 1. R. Comrs. v. 
Burrell, [1924] 2 K. B. 62 ; Be Railways 
Act, 1921, Be Standard Charges Schedifie 
(1926), 94 L. J. K. B. 864. 

6974. Add. Citatum .•—[1023] B. & 0. R. 189. 

6977. Add. AnnoteUions : — As io (1) Dlstd; Be 


Madame Tussaud, [1927] 1 Oh. 657. Reid. 1. R. 
Comrs. V. Burr^^ [1924] 2 K. B. 52; Be 
Railways Act, 1921, Be Standard Charges 
Schedule (1925), 94 L. J. K« B. 864. 

6980. Add. Annotation : — ^Refd. I. R. Conors, v. 
BurreU, [1924] 2 K. B. 62. 

6984. Add. Annotation : — As to (1) Exptd. Ck>Ilaroy 
Co. V. Giffard, [1928] Ch. 144. 

6988. Add. Annotation : — As to (1) Consd. Collaroy 
s Co. V. (Rfiard, [1928] Ch. 144. 

6988. Add, Annotation : — ^Refd. Coulson v. Austin 

Motor Co. (1927), 43 T. L. R. 493. ^ 

6989. Add. Annotation : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

6989a. .] — ^A co, issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts, of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. mould oe divisible among the 
members in proportion to the amoimt paid 
up on the shares held by them re^ectively. 
Tiie co. was wound up voluntarily & the 
liquidator having paid ^1 dividends & debts, 
& retiuned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets : — Held : (1) as long as the co. was 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, &> thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the primd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Be Madamb Tussaud & 
Sons, Ltd., [1927] 1 Ch. 667 ; 96 L. J. Ch. 
328; 137L. T. 616; 43 T. L. B. 289 ; [1927] 
B. & C. R. 112, 

6989b. '.] — ^By the memorandum & arts, 

of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend ” at a certain 
rate, ** & shall rank, both as regards dividends 
Sd capital, in priority to the ordinary shares.’* 
By tne aits, it was provided in the same terms 
as to the dividends, & that the preference 
shares should confer the right in a winding 
up to repayment of capital priority to the 
ordinary shares ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights ; nothing being 
said in the conl^^t as io surplus assets, in 
the event of a winding up they were not 


PART HI. sect. 87, SUB-SECT. 8. 

6986 i. Preferential debts — Crown 
A CO., which had given a 
mtge. to' the Crown under B^rnit 
Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into volunta^ 
liquidation r—Refa ; the Cro^ debt 
hod priority. — ^T asuak FRtJrr Paorino 
Assocn., Ltd. v. K., [1927] N.-55. L. R. 
dl8f— *~N*Z. 


PART III. SECT, 87, SUB-SECT. 9.— A. 

in. Restraint of distrUndion — At 
instance of lessor — Until covenant to 
build completely perfarmed^Notwith- 
stardinQ asstgninent of lease with con^ 
spU of lessor. h-’Be YicrtOBXS. Strbbt 
Pbopbbtxbs, Ltd. (In VOLtJNTART 
LrjJjumATlON), [19271 N. Z. L. R. 95.— 

PART 111. SECT. 37, SUB-SECT. 9:— B. 

6940 1. ZAawid(Uor*s remuneration 
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costs — Realisation of seewrtty belong- 
ing to debentute-holdersA — ^The costs of 
a Uqnldator properly inoxurred by him 
in realicdog any property oompdsed 
in a seonrtty belonging to debenture- 
holders are payable out of the amount 
BO realised upon such securities, but 
the rexnhlning costs of the llqridator 
must be borne by the free assets, if 
any, of the oo.— Be Wttus O. Rat- 
MOND, Ltd. (Ik IiIuttidation), £ 1928 ] 
N* Z. L. R. 115 .— 
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^titled to share in any surplus assets. — 
CoiXAROY Oo., I/TD. V. GlFFARD, [1028] Oh. 
144 ; 07 L. J. Oh. 60 ; 138 L. T. 321 ; [1027] 
B. & 0. E. 217. 

7001* Add, Anru>tation8 : — Dlstd. Be Stanton, Hogg 
V. Maule (1027), 44 T. L. R. 118. Refd* Be 
Stanton, [1028] 1 K. B. 464. 

7014a. Validity of wlndlng-up order In ques- 
tioii.] — The validity of a winding up cannot 
be auestioned on a motion in the winding 
up, but must be challenged in independent 
proceedings. — Be Empire Builders, Ltd., 
Be Transvaal United Trust & Finance 
Co., Ltd. (1010). 88 L. J. Oh. 469; 121 
L. T. 238 ; 63 Sol. Jo* 608. 

7084* For i^e paragraph in the original volume 
substitute the roUowmg paragraph : — 

Judgment after winding up—Rlght of com- 
pany to recover money from third party based 
on company’s liability to Judgment creditor — 
Mo ground for not staying execution.] — ^The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.*8 name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into volimtary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the CO. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings ; — Held : where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed frem the garnishees was based 
upon the co.’s liability to the judgment 
^ creditors was not ouch , an exception^ cir- 
cumstance as to take the case otit of the 
general rule. — Anglo-BalUc Jd Mbditeb- 
RANEAN Bane v. Barber Sc Co., [1924] 2 


K. B. 410 ; 03 L. J. K. B, 1136 ; 132 L. T. 1 ; 
[1924] B. & 0, R. 224, 0. A. 

7043a. Preferential debts exceeding 

assets .] — Be South Rhondda Colliery Co. 
(1898), Ltd., [1928] W. N. 126. 

7044a. .] — Be National Stores, Ltd. 

(1898), 42 l^ol. Jo. 740. 

7051. Add, Annotation : — Mentd. Gilbert v, Gilbert 
& Rougher (1927), 96 L. J. P. 137. 

7074. Add, Annotations : — Consd. Agricultural 
Wholesale Soo. v, Biddulph A District Agri- 
cultural Soc., [1026] Oh. 769. Refd. Be Wilts 
Sc Somerset Farmers, [1928] Oh. 809. 

7076. Add, Annotation : — Refd. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 

7083. Add, Annotation : — Cottid. Agricultural 
Wholesale Soo. ,v, Biddulplu A 'district Agri- 
cultural Soc., [1925] Oh. TCife. 

7102. Add. Citatum .—180 L. T. 266. 

7124. Add, Annotation : — Mentd. Eastwood Sc 
Holt V. Studer (1026), 31 Com. Oas. 251. 

» 

7146. Add, Annotation: — ^Mentd. Public Trustee 
V. Elder, [1926] Ch. 776. 

7161. Add, Annotation : — Refd. Soc. Anon. 

Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 760. 

7168. Add, Annotation : — ^Refd. Morris v, Harris, 
[1927] A. C. 252. 

7169. Add, Annotation : — Refd. Morris v, Harris, 
[1927] A. O. 252. 

7174a. Mode of application for order.] — 

(1) Whei'e a co. has been dissolved, Sc on the 
subsequent discovery of assets a motion is 
made imder 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to bo given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as hona vacantia, 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets. — Be Home & Colonial 
Insurance Co., Ltd. (1928), 44 T. L. R. 718. 

ItllSL* Effect of.] — ^An order of the ct., 

declaring the dissolution of a co. tx> have 
been void, does not affect the validity of 


PART III, sect. 87, SUB-SECT. 11.— 

D. 

ip. Pou)er of cotort to order stay — 
Under Indian Companies Act, 1013, 
s, 216 .] — Re Shi Yogashbam Phab- 
MAOY, Ltd. (In Liquidation), Re 
Mohan Lal Mbhta (1927), I. L. R. 
50 AH. 482.— IND. 


PART IlL SECT. 87. SUB-SECT. 18.— 

B. (b). 

s(« Whether member of old eompany.) 
— 1917 a deed to oarry into effect 
a scheme of liquidation was drawn 
up, but It was never in fact registered 
nor executed, although its terms were 
actually oarried out, in that the great 
majority of shareholders in the oo. 
surrendered their shares & rereived 
others in exchange. In 1924 oertajn 
of these shareholders held a meeting 
& appointed two of their number as 
llqulaatois Sc attempted to assume the 
dlMtlon of the liquidation : — BM : 
the shareholders, who in 1017 had 
relinquished their shares, accepting 
shares in the other oos. in exchange, 
had ceased to be either shareholders 
or oontrtbutorieB Sc hsd no right to 
tcuce any part in the management of 


^e oo.*s _ 
Das (1984), 


aih^^— e* DAMqn^ 


R. 46 All. 750.--da>. 


PART III, SECT. 87, SUB-SECT. 13.— 

E. (f). 

o. Add ** reo$d, 1 O. L. R. 480.** 

PART UI. SECT. 87, SUB-SECT. 14.— 

B. 

8W. Aeoidance — Jurisdiction to order 
— For limited purpose only,] — A 
oo. went Into voluntary liquidation. 
Sc was dissolved. Therwter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the 00 , in respect of excess proflts 
duty. Sc a petition was presented to 
the ot. by the oo. Sc the liquidator 
for an order declaring -the dissolution 
of the oo. to have been void, for the 
purpose of the exercise by the liq uidato 
of authority to receive the payment Sc 
to grant receipt therefor; — Held: It 
was Incompetent under 1908 Act, 
s. 223, to declare the dissolution of a 
00 , void for a limited purpose only. 
The petition was amended by the 
deleUonjpf all reference to the purpom, 
Sc the ^ granted it as amended.--^ 
Cbampdant Jute CX>., Ltd., U9241 
S. C, 200,— SOOT. 

gj, Application more than two 
yeam after ousoiiifieii.]— Eight yeps 
after a oo* was dissolved oy order 
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of the ot., it was dlsooverod that the 
liquidator had not dealt vrith a feu 
hmd by the oo. The superior Sc the 
liquidator presented a petition crav- 
ing the ot. to declare the disnolution 
void, & to autboi^o the liquidator to 
grant a disposition of the feu ad 
perpetuam remanentiant in favour of 
the superior. The ot. refused the 
order craved. — -MacDonaud’s (Lord) 
OuBATOB, [1924] S. C. 163—4.— 80OT* 


sb. — .] — ^A 00 . was dis- 

solve for the puiTose of reoonstruo- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, luoluding certain heritable 
property, to a new oo. The new oo. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, Sc itself subsequently went 
into liquidation. More than two years 
after the dissolution of the old co., 
a petition was presented to the ct. by 
the liquidators of both oos. praying 
the ct. to declare the dissolution of the 


Id oo. to have been void. Sc to empower 
tie liquidator of that oo. to grant such 
iUes SB might be requisite to vest the 
eritable property m the new co, 
*he ot. refuBw the order craved.— 
'ORTH SaiPBHaAKINO OO.. LTD,. P^- 
tONSRS, (1924} S. O, 489-90.— BOOT. 
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proceedings taken during the interval between 
the dissolution & its avoidance. — M orris v. 
Harris, [1927] A. C. 252 ; 96 L. J. Ch. 263 ; 
136 L. T. 587 ; [1927] B. & C. B. 65, H. L. 

7269. Add, Annotation : — Refd. Houghton v, 
Nothard, Lowe & Wills (1927), 44 T. L. B. 76. 

7371a. Scheme Involving reduction of capital 

— Modiflcation of rights of different classes of 
shareholders.] — Be Oduams Press, Ltd., 
[1925] W. N. 10. 

7382a. Scheme involving reduction, reorgani- 

sation & increase of capital.] — He Walters 
(Stephen) & Sons, Ltd., No. 839a, ante, 

74i07a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices ; — Held : the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened. — Re Anglo- 
Spanish Tartar Befineribs, Ltd. (1924), 
68 Sol. Jo. 738. 

7409a. .] — (1) Proxy papers to be used at 


meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowero the proxy ** to vote for me 
& in my name [ ] the said scheme either 

with or without modification as my proxy 
may approve,’* & contains opposite the blank 
a marginal note as follows : If for, insert 

* for,* if against, insert * against,* & strike 
out the words after ‘ scheme * & initial altera- 
tions.** Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give i^ormation to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuia que 
trust at inadequate prices, not in their 
own names, but in the names of cos. con- 
trolled by them. — Be Maoadi Soda Co., Ltd. 
(1925), 94 L. .1. Ch. 217 ; 41 T. L. B. 297 ; 
69 Sol. Jo. 366 ; [1925] B & C. B. 70. 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.] — Re 

Home & Colonial Insurance Co., Ltd., 

No. 7174a, ante. 


Part IV. — Banking Companies. 


7462a. Defences available — Liability for 

calls .] — AssumpHii on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Beplication, 
“ not indebted ” : — Held : (1) the replication 
was bad, the set-off being founded enthely 


on the deed ; (2) the plea was good. — 

Milvain V, Mather (1850), 5 Exch. 65 ; 1 

1.. M. & P. 220 ; 19 L. J. Ex. 227 ; 14 

1.. T. O. S. 446 ; 155 E. R. 24. 

Annotation: — Generally, Befd. Smith v. Trowsdalo (1854), 

18 Jur. 552. 

7479. Add, Annotation : — Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B 447. 


PART III. SECT. 37, SUB-SECT. 16.— 
A. (b) iU. 

e i. .1 — Held : in tho absence 

of proof that creditors* rights or those 
of tho contrlbntorios would be preju- 
diced by the voluntary winding up, 
applications for compulsory winding up 
must be dismissed. — S ansar Grand v. 
Karasi Chand (1925), I. L. K. 6 Lab, 
340.— IND 

PART HI. SECT. 37, SUB-SECT. 16.— 

A. (o). 

sd. tiandino over of hoohs hy 
voluntary to compulsory litjuidaior — 
Lien of voluntary liquidmor over books,] 
— Re Stookbridob & Co., Ltd., [1923] 
N. Z. L. R. 221.— N.Z. 


PART III. SECT. 89, SUB-SECT. 1. — 

f i. Preferential treatment Oj 

creditor .] — Where a co. proposed n 
scheme of arrangement, under whicli 
a ])ank appeared to be secured to the 
extent of 20jsr. In tho pound : — Held i 
the scheme was not one wliich, in vlevi 
of tho apparent preferential treatmonl 
accorded t,o the bank, the ct. should 
sahotion. — LaikiAre de Roubaix v 
^ Hosirry Co„ Ltd., 
[1926] S. C. 91.— SCOT. 


PART III. SECT. 39, SUB-SECT. 1.— D. 

7887 ii. .] — Tho ct. refused to 

approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated oo., & accepted by a 
majority of its oreditors, whereby the 

g referred & secured creditors were to 
e paid by debtor. Sc tho unsecured 
creditors paid in fiill by the allotment 


& issue to them of fully paid-up pre- 
foronce shares in the debtor co. or in 
a new co. to bo incorporated. The 
scheme was not one wWch should be 
forced upon an unwilling creditor.— 
Re Lindners, Ltd. (1921), 64 D. L. R. 
717 ; 51 O. L. R. 116 ; 2 C. B. R. 49.— 
CAN. 

PART III. SECT. 39, SUB-SECT. 1.— 

F. (a). 

7399 Ii. .)— Where a 

bank, being a secured creditor, im- 
properly voted with the unKocured 
creditors : — Held : In the absence of 
the bank as a voting creditor, the 
necessary three -fourths in value would 
not have been obtained, & tho pro- 
cedure had not complied with 1908 
Act, s. 120 (2). — LainiBue de Roubaix 
V. Glen Glove & Hosiery Co., Ltd., 
[19201 S. C. 91.— SCOT. 

PART III. SECT. 89, SUB-SECT. 1.— 
F. (b). 

8f. Time for lodging.) — Creditors* 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meeting 
to approve a scheme of arrangement 
had been disallowed ; — Held ; tho 
rejection of the proxies was wrong. — 
LAiNitoffi DE Roubaix v, Olen Glove 
Sc Hosiery Co., Ltd., [1926] S. C. 91. 
—SCOT. 

PART III. SECT. 40, SUB-SECT. 2.— A. 

7449 V. .] — A CO. formed 

for the purpose of money-lending, 
which, having discontinued business, 
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had been struck off tho register, 
applied for an order to have Its name 
restored thereto, the main ground of 
its application being that it desired 
to recover from a bkpt. ost-ate a 
dividend which had beoxune payable 
since the date of striking off : — Held : 
tho ai>plication sJjould bo granted. — 
Charles Dale, Ltd., [1927] 8. C. 
130.— SCOT. 

oi. Dissolution of company on 

non-compliance with statutory for- 
maliiies.] — A co. wliich failed to comply 
with Cos. (Reconstitution of Records) 
Act (N.I.), 1923, & was thereupon 
dissolved, may be ** replaced on ' & 
“ restored to ** the register In accord- 
ance with sect. 5 (4). — Re Clonard 
Brick & Estate Co., Ltd., [1926] N, 
47.— IR. 

bI. Effect of .] — WTiere a co. has 
defaulted in complying with Cos. Act, 
6s. 80-85, & its letters patent have 
been revoked & cancellod, h the default 
can be waived by 8llo^vlng that it was 
due to Inadvertence, accident or 
neglect, the rovocatlon is not complete 
but conditional, &, on the revival of 
the charter, tho co.*s existence must 
be consider^ to have been at no time 
interrupted. — Banque Canadtennb 
Nation ALE v, Sawohuk, [19263 3 
D. L. R. 964 ; [1926]2 W. W. R. 771 ; 
36 Man. L. R. 1.— CAN, 


PART IV, SECT. 4. 

an. Position of depositors ,] — If a 
co. is deprived of tho power to receive 
money on deposit, then in a subsequent 
bkpoy. liquidation of the co. the 
depositors claiming for moneys on 



VoL X.— Ciompaiiies. Cases 748^7627a. 


Part V. — Insurance Companies. 


7482. Add, Annoiation : — ^Refd. Jacobs v. Batavia 
General Plantations Trust, [1924] 2 Oh. 
829 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.l—In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more tlian 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based his caise on an alleged collateral 
contract or on established practice : — Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time. — Thiselton 
V. Commercial Union Assurance Co., [1926] 
Ch. 888 ; 95 L. J. Ch. 447 ; 130 L. T. 114 ; 
70 Sol. Jo. 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers’ lia- 
bility insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.l — 

The above Act applies employers' liabfiity 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business.— jBc United General 
Commercial Insurance Corpn., [1927] 2 Ch. 
51; 96 L. J. Ch. 231; 136 L. T. 653; 71 

Sol. Jo. 141,0. A. , , o , 

jd.nnotntio 7 i ! — Refd. First llusHian liisce. v. London Sc Lan- 
canhiro Insco., [1928J Ch. 922. 

7490a. Reinsurance of fire risks.]-— The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act. — Forsikringsakt. National 
(OP Copenhagen) v. A.-G., [1925] A. C. 639 ; 
94 L. J. K. B. .712 ; 133 L. T. 151 ; 41 
T. L. R. 473 ; 69 Sol. Jo. 543 ; 30 Com. 
Cas. 262, H. L. ; affg, S. C. sub nom, A.-G. 
V. Forsikringsakt. National (op Copen- 
hagen) (1924), 93 L. J. K. B. 679, C. A, 
AnnotcUions: — ^Rofd. First liussian In«icc. t\ London & 


Lanca^hiro lusce., [1928] Cb. 922; Re National Benefit 
Absco., Exp, Engrlish Insoe., [1928] Ch. 74. 

7542a, -.] — Be Britannic 

Assurance Co., Ltd, & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add, AnnoMions : — As fo (1) Retd. Cornish 
Mutual Assce. v, I. R. Comrs., [1926] A. C. 
281. Generally, Mentd. Brighton College v, 
Marriott, [1925] 1 K. B. 312. 

7593. Add, Annotaiion : — ^Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 

7609. Add, Annotaiion : — Co^d. Agricultural 
Wholesale Soc. v, Biddulpn^fe District Agri- 
cultmal Soc., [1925] Ch. 769. 

7612a. .] — Held : the liquidator had rightly 

rejected a proof , in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as requned by law, so that 
the contract was invalid. — Re National 
Benefit Assurance Co., Ex p, Englirh 
Insurance Co., [1928] Oh. 74 ; 97 L. J. Ch. 28 ; 
138 L. T. 122; 44 T. L. R. 14 ; 71 Sol. Jo. 
880, C. A. 

7612b. Effect of compromise under 1908 Act, 

s. 214, accepted & acted on by parties.] — 

Be Norske Lloyd Insurance Co., Ltd., 
[1928] W. N. 99. 

7623. Add, Annotation: — As to {1) Refd. Be City 
Life Assce. (1925), 42 T. L. R. 45. 

7625. Add, Annotations : — Distd. Be National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Be City 
Life Assce. (1925), 42 T. L. R. 45. 

7626. Add, Annotation : — Refd. Be City Life 
Assce. (1925), 42 T. L. R. 45. 

7627. Addr, Annotations : — Overd. Be City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his 
policy. Before the death of the assured the 
CO. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set otf the value 
of the policy against his debt ; — Held : Bkpey. 
Act, 1914 (c. 59), 8. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder , 


dopoBlt prior to Its losinf? sucli powers 
\vlfl be paid In full, before depositors 
claiming for deposits made after it lost 
such powers. Withdrawals made by 
one of the second class of depositors 
will be appropriated by the ct. to his 
deposits made before the loss of s^uoh 
powers.— Rc Nippon Kinyn ,^Sha, 
Ltd., Ex p, Totabo Fujino, [1923] 
1 D. L. R. 1166 : 32 B. C. R. 66 ; 
[1923] 1 W. W. R. 880 ; 3 O. B. R. 
673.— CAN. 

PART V. SECT. 1. 

Bt. Orovt/nd8 for granting or refusing 
licence — Whether company carrying on 
husineas in good faith.] — Re All Risk 
Insurance Agencies, Ltd. (B. C.), 
[1927] 3 D. L. R. 246 ; [1927J 3 

W. R. R. 68.— CAN. 

7488 1. Power of directors to contract — 
Contract to stand surety for debt due by 


third party.] — Held : not within the 
co.*8 ai’ts. of assocn. — Hindustan 
Assurance & Mutual Benefit 
Society, Ltdj, Lahore v, Khalsa 
Bank, Ltd., Gujkanwai.a (1927), 
I. L. R. 9 Lah. 360.— IND. 

sx. Superintendent of insurance — 
Powers — To alter annual statement of 
company,] — Rc Sun Life Assurance 
Co., [1927] 4 D. L. R. 287.— CAN. 

PART V. SECT. 5. 

ta. British company doing business in 
Irish Free State.] — A British Insurance 
CO. doing business In the Irish Free 
State after Dec. 1922 claimed not to 
be liable to make any deposits In the 
Irisii Fice State in consequence of 
Constitution & Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order. 1923, on the 
ground that the Act had been complied 
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%vith in 1914, when deposits were made 
in England ; — Held : the co. was 
bound to make such deposits In the 
Irish Free State. — Western Austra- 
lian Insurance Co., Ltd. v. A.-G. & 
MlNIS'rKU FOR iNDUSmY & COMMERCE, 
[1926] 1. R. ,^7 ; 59 I. L. T. 109.— IR. 

7498 i. Application of deposit on 
winding up,}~Re Nationai. Benefit 
Assurance Oo., Ltd., Pacific Great 
Eastern Ry. Co.*8 Case, [1927] 
3 D. L. R. 289 ; [1927] 2 W. W. R. 
348 ; 36 Man. L. R. 649.— CAN. 

PART V. SECT. 8, SUB-SECT. 4.— A. 

oi. Dominion Winding-tip Act,] 

— Be Continental Firf. & Casualty 
Co., [1924] 1 W. W. R. 132.— CAN. 

0 ii. .] — He Continental 

FiRfi&; Casualty Co., [192411 W. W. R. 
1080.— CAN. 
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was entitled to set tbe value of his policy 
against his debt. — Re National BmfwiT 
Assurance Co., Ltd., [1924] 2 Oh. 839 ; 
94 L. J. Oh. 33 ; 182 L. T. 60 ; 40 T L. R 
765 ; 68 Sol. Jo. 763 ; [1924] B. & C. R. 231. 

Annotation : — Apprvd. ft FoUd. i?e City Lite Assoe. Oo. (1025) 
42 T. L. B. 45. 

7627b. .]— In tbe liquidation of a life in- 

surance CO. policy holders who have mort- 
gaged their polices to tbe co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 69), B« 31, as made appUoable by 


1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the oo. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Re City Ijfe Assurance Oo., [1926] 

Oh. 191; 95 L. J. Oh. 66; 134 L. T. 207; 
42 T. L. R. 46 ; 70 Sol. Jo. 108 ; [1925] B. So 
0. R. 233, O. A. 


Part VII.— Unregistered Companies. 

7650. Add. Annotation : — ^Refd. Employers’ liability Assce. v. Sedgwick Collins (1826), 

06 li. J. K. B. 1016. 


Part VIII. Cost-Book Companies and Mining Companies 

in the Stannaries. 


7723a. — CouRTBis v. Johnson 

(1853), cited 10 Exch. 242, n. ; 156 E. R. 
433. 

Annotation : — Befd. Watson v, Spratley (1854), 10 Exch. 222. 
7726. Add* Annotations : — Refd. Jebara v* Otto- 
man Bank, [1927] 2 K. B. 264. Mentd. 


Prager v. Blatspiel Stamp So Heaoook, [1924] 
1 K. B. 666. 


7737. Add* Annotation : — Ae to (2) Ck>nsd. Spencer 
V* Ashworth Partington, [1926] 1 K. B. 
689. 


Part IX. — Statutory Companies for Public Purposes 


7362. Add. Annotation : — As to (1) Consd. Witham 
Outfall Board v. Boston Oorpn. (1020), 136 
L. T. 756. 

8045. Add. Annoiaiion : — Dlstd. Aylott v. West 
Ham Oorpn., Sisson v. Same (1926), 95 
L. J. Oh. 533. 

8129. Add. Annotation : — Refd. British Insulated 
Sc Helsby Cables v. Atherton, [1926] A. 0. 205. 

8176. Add. Annotaiion : — Refd. British Insulated 
So Helsby Cables v. Athei'ton, [1926] A. 0. 205. 

8225. Add* Annotation : — Consd. Hartland v. Dig- 
gines (1924), 41 T. L. R. 131. 

8243. Add. Annotation : — Refd. British Insulated 
So Helsby Cables v. Atherton, [1920] A. 0. 206. 

8246. Add* Annotation: — ^Refd. Morris. t?. Harris, 
[1927] A. 0. 252. 

8302. Add* Annotation : — ^Dlstd. Garrard v. James, 
[1925] Oh. 616. 

8339. Add* Annotation : — Mentd. Wright v. Mor- 
gan, [1026] A. 0. 788. j 

3349. Add, Annotation : — Generally, Mentd. Puts- 
man v, Taylor, [1927] 1 K. B. 637. 

8361. Add* Annotation : — Refd. Kreditbank Oassel 
G. m. b. H. V, Schenkers, [1926] 2 K. B. 450. 

PART VII. SECT. 2, SUB-SECT. 1. 

7654 i. Power of court — Under Com* 
panics Acts *— DUereHonary.] — The 
fpeneral partner in a limitied partner- 
ship ooneistlng of two members pre- 
sented a petition for the wiading np 


8865. Add. Annotation : — Consd. Garrard v. James, 
[1925] Oh. 616. 

8366. Add. Annotation : — ^Refd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

8388. Add. Annotation : — Generally, Mentd. Puts- 
man v. Taylor, [1927] 1 K. B. 637. 

8889. Add. Annotaiion : — As to (1) Apld. Garrard 
V. James, [1925] Oh. 616. 

8412a. -.] — Re Mersey Ry. Co., Gibbs 

V. Mersey Ry. Co. (1895), 11 T. L. R. 390. 

8444s. — A receiver So manager was 

appointed of the imdertaking of a tram- 
ways co. — Bartlett v. West Metropolitan 
Tramways Co., [1893] 8 Ch. 487 ; 63 L. J. Ch. 
208 ; 69 L, T. 660. 

Annotation: — ^Dbtd. Marshall v. South Staflordahlre Tram. 

Co., 11895] 2 Oh. 86. 

8468. Add. Annotation: — Mentd. Aylott v* West 
Ham Oorpn., Sisson v* West Ham Oorpn. 
(1926), 00 J. P. 99. 

8459. Add. Annotation : — Mentd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

to the liability of the limited partner 
were Uhely to arise, ft It was more 
expedient that the partnership should 
be wound up by the ot. — M uibbsajd 
V, Bobland, (10251 S. 0« 474.— 
SOOT. 


of the partnership by the ot. ft for the 
appointment of a liquidator : — Udd : 
although it was competent for the ct. 
to appoint a judicial factor to wind up 
a limited partnership, the arennents 
of parties showed that questions as 
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V<d. X. — Ocunni^ OMes 8510—8648. 


Part XII. — Foreign Companies. 


8510« AM, .*^R6fd« Swedish Central 

V. Thompson, [1924] 2 K. B. 266 ; A.-G. 
V. Belilios, {1928] 1 K. B. 798. 


8512f Add, AwiMicdion .’—Reid. Employers* 
liability Assce. v, Sedgwick OoUins (1926), 
96 L. J. K. B. lOlS, 


8614, Add, Annotation -Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 

8520. Add, Annotation: — ^Refd. Midland Bank v, 
1. B. Comrs., [1927] 2 K. B. 466. 


8528« Por the portion of the para^aph in the 
original volume commencing wu/h “ Held : ** 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defte, had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — BuSSIAK OOKMBBCIAL & INDUSTRIAL 
Bank v. Comptoir d’Escompte db Mul- 


HOU8B, [1926] A. 0. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 99 ; 40 T. L. B. 837 ; 68 Sol. Jo. 
841, H. L. 

Annoiatitma : — As to (1) Apld. Employers* Liability Assco. 

OolliDB (1926), 96 L. J. K. B. 1016. As to 
(2) Folia. Banque Internationale de Commerce de Petro- 

^ ^nsd. The Jnpitor 

(No. 2), [1926] P. 69 ; The Jupiter (No. 3) (1927), 137 L. T. 
o3o • 


8524. Foi? the paragraph in the original volume 
substitute the following paragraph : — 

J — Busslan bank having a head 

office in Petrograd & a branch in Paris had, 
through its Pam branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Bussian banks 
imder decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
Industrial Bank v. Comptoir d'Escompte de 
Mulhousey No. 8523, ante, & the defence 
failed. — Banque Internationale de Com- 


HEROE DE PBTKOGRAD V. Gk>UKASSOW, [1925] 
A. 0. 150 ; 93 L. J. K. B. 1084 ; 132 L. T. 
116: 40 T. L. B. 837; 68 Sol. Jo. 841, 
H. L 

Annotation: — ^Be!d. The Jupiter (No. 3) (1927), 137 L. T. 
383. 

8527a. Whether company In exlstenoe.] 

— ^A Bussian insurance co., having its prin- 
cipal office in Petrograd Sd a branch office in 
London, in cbccordance with 1908 Act, s. 274, 
filed with the registrar the name of 0. as its 
authorised representative to accept service 
of process on its behalf. , By a series of 
decrees passed in 1918 the 'Soviet Govt, 
purported to put all insuraj|^e in Russia 
mto liquidation & to appr^riate their pro- 
perty i In the spring of 1923 0. sent a notice 
to the registrar that the co. which he repre- 
sented h^ ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon 0., who protested tliat he had no power 
to act for the co., &; judgment was signed in 
default of appearance: — Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on 0. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., &; it must be 
assumed that the Bussian Govt, would, 
according to the comity of nations, recognise 
the judgment as effective. — Employers* 
Liability Assurance Corpn. v. -Sedgwick 
Collins & Co., [1927] A. C. 96 ; 96 L. J. K. B. 
1016 i 42 T, L. B. 749 ; sub nom. Sedgwick 
Collins & Co., Ltd. v. Rossia Insurance 
Co. OP Petrograd, 136 L. T. 72, H. L. ; 
affg. S.C. sub nom. Sedgwick Collins &; Co. 
V, Rossia Insurance Co. of Petrograd, 
[1926] 1 K. B. 1, C. A. 

Annotations: — As #o (1) Befd. First Russian Insce.v. London 
& Lancashire Insce., [1928] Ch. 922. Aa to (3) Apld. 
Sabatier v. Trading Co., [1 92 7 J 1 Ch. 496. Oencrally, BefL 
The Jupiter (No. 3) (1927), 137 L. T. 333. 

8542. Add, Annotation: — Refd. Sedgwick Collins 
V, Rossia Insce. of Petrograd, [1926] 1 K. B. 1. 

8548. Add, Annotaiion : — Refd. Sedgwick Collins 
V, Rossia Insce. of Petrograd (1025), 133 
L. T. 808. 


PART X. SECT. 6. 

lb. Effect of Act reapectinaCapaeUy 
of Companies, 1917 (o. 12).]-— The above 
Act deals only wlUi the capacity of cos. 
to exercise their powers, & does not 
enlarge the powers themeelveB . — He 
Nowth Wbstbiw Trust Co., Ex p. 
Pure Oil Co., Ltd. (ManA [19261 1 
p. L. R 689: [19261 1 W, W. R. 426j 
36 Man. L. R. 433.-~OAN. 


PART XII. SECT. 4. 

t. (top of p. 1200). Head now **w.' 

w (p, 1200) I. *— Companv holding 
no lioence in mortnuHn ,! — An Insurance 
00 .. Incorporated in a foreign State & 
homing no licence under Ontario 
Mortmain k Oharitahlo Uses Aot, but 
registered as authorised to do business 
in Ontario, apidied to he registered as 
the transferee of a charge upon land : — 


ffeld : the co. was entitled to be 
registered without any qualification 
as to proceedings that might be taken 
under that Aot or any other Act 
affeotiog the holding of land by corpus. 
— Be New Yore Life Insurance Co. 
(1924), 66 O. L. R. 408.— CAN. 

q (p. 1200) i. Burden of 

woof of stoma to carry on Imaineas ,] — 
La Salle Extension University v. 
Freeman (Man.), [19261 3 W. W. R. 
47 i.— CAN. 

0 . (p. 1202). Add rwsd. 56 S. O. R. 
689.'* 

PART XII. SECT. 8, SUB-SECT. 1. 

e i. .T — A wlnding-up 

order by a Canadian ct. in the matter 
of a Sootob oo. doing business in 
Canada, A: having assets A owing debts 
in Canada, which order was made on 
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tho petition of a Canadiau creditor, 
with tho consent of tho liquldatoi- 
previously appointed bv the ct. in 
Scotland, as ancillary to the wlndlng-up 
proceedings there HeW ; a valid 
order . — Re Scottish Canadian 
Asbestos (>o., Allen v. Hanson 
(1890), 18 S. C. R. 667.— CAN, • 

• ii. — .] — ^Whore a 

winding-up order had been mode in 
England against an English co. prior 
to the making of a Canadiau wlnolng- 
up order ; — Hdd : a double liquida- 
tion should be avoided, by treating tho 
duties of the Canadian liquidator ae 
ancillary' to the English windlug-up 
proceedings . — Re National Benefit 
Assurance Co., Ltd., Pacific Great 
Eastern Ry. Co.*s Case, [19271 3 
D. L. R. 289 ; [1927] 2 W. W, R. 348 ; 
36 Man. L. R, 549.— CAN, 



Cases 8576a-8683. 


English and Empibe Digest Supplement. 


Part XIII. — Illegal Companies 


8576a. *.] — Habvby v. Coixett (1846), 16 

Sim. 332 ; 4 Ry. & Can. Gas. 387 ; 16. 

L. J. Ch. 376 ; 10 Jur. 608 ; 60 E. R. 646. 

Annotaiion : — ^Refd. Stowaxt v, Anstln (1866), 36 L. J. Ch. 
162. 

8581a. Action against treasurer & secretary 

— Illegality will not prevent account.] — 

Greenberg v. Oooperstein, No. 272a, ante, 

8582. Add, Annotaiion : — Refd. Greenberg v, 
Cooperstein, [1926] Ch. 657. 


8583. Add* Annotation: — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 667. 

8587. Add, Annotatione : — ^Reld. Cornish Mutual 
Assce. V, 1. R. Comrs., [1926] A. C. 281 ; 
Greenberg v* Cooperstein, [1926] Ch. 667 ; 
Thomas v. Evans, Jones v, South-West 
Lancashire Coal Owners’ Assocn. (1920), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott. [1925] 1 K. B. 312 ; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 


Part XIV. — Companies under Private Acts. 


8595a. Name of member omitted from 

memorial of names of members-^Deed not 
executed.] — Scott v, Berket^y (1847), 3 
C. B. 926 ; 5 Ry. & Can. Cas. 61 ; 16 L. J. 
C. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 E. R. 371. 

Anmiatiom ; — Refd. Portal v. Enm)en8*(1876), 1 0. P. D. 
201 ; Klplingr v, Todd (1878). 3 C. P. D. 3.50 : He South 
London Fish Market Co., Plimsoll’s Case (1888), 1 Meg. 02. 

8621a. -.] — Browne v, London Necro- 


polis & National Mausoleum Co. (1867), 
6 W. R. 188. 

8631. Add. Annotation : — Mentd. Harnett v. Bond, 
[1924] 2 K. B. 517. 

8633. Add. Annotations: — Consd. Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443, 
Refd. Liggett (Liverpool) v, Barclays Bank. 
[1028] 1 K. B. 48. Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 
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Vol. XL-Cases IS-M). 


COMMONS AND RIGHTS OF COMMON. 

Note. — uAfl'to conunons & rights of common after 1025, see Law of Property Act, 1925 (c. 20), 

8B. 103, 194. 


Part li. — Different Kinds of Rights of Common. 


18. Add, Annotation : — As to (1) Refd. Stoney v. 
Eastbourne B. C. & Devonshire (1926), 95 
L. J. Oh. 312. 

144. Add. Annotation s — ^Mentd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Part V. — Right 

323. Add. AnnofcUion : — Gonsd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Oh. 339. 

323a. In demesne land — Is warren in gross.] 
— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.* freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user : — Held : the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.*s 
subsequent alienation of the land, or become 
a franchise in gross by .T.’s reserving the 
franchise upon the occasion of that ahena- 


224. Add. Annotation t — Generally^ Mentd. Verge 
V. Somerville, [1924] A. 0. 490. 

226. Add. Annotation : — Aa to (2) B^fd. Hodgson v. 
McCreagh (1923), 92 L. J.£h. ^ ^ 


of Free Warren. 

tion ; there was therefore no title in deft, 
by the grant of the manor, Sn there was no 
evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
V. McCreagh (1923), 93 L. J. Ch. 339 ; 131 
L. T. 340 ; 40 T. L. B. 10 ; 68 Sol. Jo. 58, 
C. A. 

329. Add. Annotation : — ^Refd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

339. Add. Annotation : — Generally^ Mentd. The 
Fagernes, [1926] P. 185. 

347. Add. Annotation : — Gonsd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

347a. Alienation reserving franchise of free warren.] 
— Hodgson v. McCreagh, No. 323a, ante. 


Part VI. — Creation and Proof of Rights of Common. 

366. Add. Annotation : — Generally, Mentd. Verge 452. Add. Annotation : — Mentd. Hulley v. Silver- 
V. Somerville, [1924] A, O. 490, springs Bleaching Co., [1922] 2 Ch. 208. 

Part VIII. — Acquisition of Commons under Compulsory 

Powers. 

554. Add. Annotation .'—Mentd. British Thoinson*Souston Oo. v. British Insuiated & Helsby Cables, 
[1924] 2 Ch. 160. 


Part IX.— Rights, Remedies and Liabilities of Lord of 

M^inor as Owner of Soil. 

640. Add. Annotation : — Mentd. Weber v. Birkett, [1925] 1 K. B. 720. 

J.S. 
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Oues 60^1069. English . Aim Empire DiaBST BuppLBMBNT. 

Part X. — Rights and Remedies of Commoners. 

093, Add* Annotcdion : — ^Mentd. Hardie Lane v. Ohiltern (1927), 00 L. J. K. B. 778* 

Part XIII. — Inclosure of Commons and Common: Fields. 


886. Add, AnnoUMon : — ^Reld* Back v, Daniels, 
[1926] 1 K- B. 626. 

898. Add, Annotations : — As to (4) R^d. Consett 
Industrial & Provident Soe. v» Consett Iron 
Co.. [1922] 2 Ch. 135. As to (5) Reid. Consett 
Industrial Ik Provident Soc. v, Consett Iron 
Co., [1922] 2 Ch. 136. 

899. Add. Annotation: — As to (1) Consd. Consett 
Industrial k Provident Soc. v, Consett Iron 
Co., [1922] 2 Oh. 136. 

900. Add. Annotation : — Consd, Consett Industrial 
k Provident Soc. v, Consett Iron Co., [1922] 

- 2 Ch. 135. 

901. Add, Citation: — [1922] 2 Ch. 187, n. 

Add, Annotation : — Folld. Consett Indus- 
trial k Provident Soc. v, Consett Iron Co., 
[1922] 2 Ch. 135. 

908. For the paragraph in the original volume 
substitute the following paragraph: — 

.] — ^By the Lanchester 

Inclosure Act, 1773, the moors k commons 
of the manor of Lanchester, Duirham, were 
^vided k allotted. The Act provided that 
the lord of the manor k his assigns should 
have, hold k enjoy all mines k minerals 
within k under the allotments, with full k 
free liberty of searching for, draining, winning 
k working the mines k nunerals by any ways 
or moans then in use or theree^ter to be 
invented as fully k freely as he might or 
could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing ; k also that the 
RTiniial rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ment were damnified by the exercise of the 
lord's mining rights, k that any deficiency 
should be made up by means of a rate levied 
upon all the allottees ; — Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ritson^ 
No. 901, .which was a decision on the 
identical question arising on the construction 
of the same Act k in the same circiunstances, 
k although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butierknowte 
Colliery Co. v. Bishop Auckland Indusiriat 
Co.^ No. 906, posit the decision itself had not 
been overruled k was therefore lading upon 
the ct., k defts. had a right to work the names 
so as to let down the surface of the land 
without paying damages or making any 


compensation to pltts. ; (2) (Youngber, L.J.) 
the decision at which the Ot. of Appeal had 
felt itself GdmpeUed to arrive in deference to 
authority binding upon it might quite well 
have been rea*ched on the cons&uction of 
Act itself apart altogether from the decision 
by which it was bound. — Oonsbitt Ikdub^ 
TRiAi. k Provident Society, Ltd. v. 
Consett Iron Co., [1922] 2 Ch. 136; 91 
L. J. Ch. 630 ; 127 L. T. 383 ; 38 T. L. R. 
684 ; 66 Sol. Jo. 452, C. A. 

905. Add. Allnotation : — Consd. Consett Ind\is- 
trial k Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

•v 

906. Add. Annotation: — Consd. Consett Indus- 
trial k Provident Soc. v, Consett Iron Co., 
[1922] 2 Ch. 135. 

909* Add. Annotations : — As to (2) Consd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (3) Consd. 
Consett Industrial k Provident Soc. v, 
Consett Iron Co., [1922] 2 Ch. 135. 

911. Add. Annotation to (2) Consd. Consett 

Industrial k Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

918. Add. Annotation : — Reid. Taylor v. British 
Legal life Assce., [1925] Ch. 395. 

939a. As to lences — Power to direct maintenance.] 
— Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair k mainten- 
ance of fences, the erection of which by thp 
respective allottees of land that Act empowers 
them to direct, such a power is nevei'theless 
conferred upon them by the Act by implica- 
tion. — Garnett v. Pratt, [1926] Ch. 897 ; 
05 L. J. Ch. 463 ; 185 L. T. 471 ; 70 Sol. Jo. 
736. 

958* Add. Annotation : — ^Mentd. R. v. Electricity 
Comrs., Em p. London Electricity Joint Com- 
mittee, [1924] 1 K. B. 171. 

986. Add. Annotations : — Generally ^ Mentd. R. v. 
Nat Bell Liquors, [1922] 2 A. C. 128; R. v, 
Lincolnshire JJ., Ex p, Brett, [1926] 2 K. B. 
192 ; Palmer v. Crone. [1027] 1 K. B. 804. 

1009. Add. Annotation : — 'Mentd. Leyton XJ. D. O. 
V. Wilkinson, [1927] 1 K. B. 853. 

1018. Add. Annotation :-^^enerally, Mentd. White 
V. Williams, [1922] 1 K. B. 727. 

1016. Add. Annotation : — ^Mentd. Hulley v. Silver- 
springs Bleaching Co., [1922] 2 Ob. 268. 

1028* Add. Annotation: — As to (1) Refd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 136. 


Part XIV. Regulation of Commons. 

1089. After this case add “ InJuUdtlon to prior eonveyance .] — Bee Injunction, Vol. 

restrain promotion — Scheme Inconsistent with aXVHI., pp. 469, 470, No. 789.'’ 
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VoL XL— Oases 4- 


COMPULSORY PURCHASE OF LAND AND 

COMPENSATION. 

Part I. — Compulsory Powers' over Land. 

4. AM. AnmMims : — Ae to (2) DUtd* Birkdale 19* AM^ AnnakMon : — Hefd* B. v. Electricity 
District EleoMc Supply Co. v. Southport Ck>mr8., Ex p. London Electricity Joint Com* 

Corpn., [1926] A. 0. 866. Refd, York Oorpn. mitiee Co,, [1924] 1 K. B. 171. 

V. Leetham, [1924] 1 Ch. 557. 


Part II. — Conditions attached to the Powers. 


28. AM. Annotation : — A$ to (2) Consd. Bocking- 
hfl.m Sistei» of Charity v. B., [1922] 2 A. 0. 
815. 

56. AM. Annotation : — ^Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — The Board of the Bailway Comrs. 

for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans bo filed for the approval 
of the chief engineer of the Board : — Held : 
(1) the subway was not part of the under- 
taking 'of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, B. S. 0., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the mimicipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan. Sc it was, not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway Sc the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boiand V. Canadian . Nationai. By. Co., 
[1927] A. C. 198 ; 96 L. J. P. 0. 209 ; 136 
L. T. 197, P. C. 

91. AM. Annotaiions : — ^Refd* Conron v. L. 0. C., 
[1922] 2 Ch. 288 ; Boberts Hopwood, [1925] 
A. 0. 578. Mentd. Short v. Poole Corpn. 
(1926), 42 T. L. B. 107. 

98. AM. Annotation : — ^Refd. Conron v. L. C. C., 
[1922] 2 Ch. 288. 

99 ^^ Subway.] — Boland v. Canadian 

National By. Ob., No. 62a, ante. 

109. AM. Annotation : — Ae to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 288. 

110. AM. Annotation : — ^Refd. Conron v. L. C. C., 
[1922] 2 Ch. 288. 


111. AM. Annotation : — Aa to (1) Refd. Conron v. 
L. C. a, [1922] 2 Ch. 283. 

118. AM. Annotation : — ^Mentd. Boberts v. Hop- 
wood, [1926] A. C. 678. 

114. Add. Annotation : — ^Refd. Conron v. L. C. Cr, 
[1922] 2 Ch. 283. 

116. AM. Annotation Sydney Municipal 

Council V. Campbell, [1926] A. C. 338. 

116a. Land not bond fide intended to be taken 
for purpose.] — ^Applts. had statutory power 
to acquire compulTOrily land required for the 
purpose of making or extending streets, also 
land required for ** carrying out improve- 
ments in or remodelling any portion of the 
city,** In connection with the extension of a 
street, they resolved to acquire reaps.* land 
for the latter purpose. They had previously 
been restrained ^m acquiring the land for 
the extension, on the ground mat it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
mcrease in value. No plan for improving 
or remodelling the area was considered or 
proposed, Sc evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether respa.* land was required 
for improving or remodelling: — Held: the 
evidence sust^ed the lower ct.*s conclusion 
of fact that applts. were exorcising their 
powers for a purpose difiering from those 
specified by the statute. Sc they had rightly 
b^n restrained from acquiring rasps/ land.-— - 
Sydney Municipal Council v. Cakpbbsx; 
[1926] A. C. 338 ; 133 L. T. 63 ; aub noin, 
Sydney Municipal Council v. Campbell, 
Same v. Hughes Motor Service, Ltd., 94 

L. J; P. C. 65, P. 0. 

)- 

120. AM. Annotation: — ^Mentd. Busby v, Avg- 
herino, [1928] A. C. 290. 


PABT II. SECT. 8, SUB-SECT* 1. 

■a. Land in nse ** MerwUe for 
mare convenient occupation ** o/buildtna 
— Mwiio^al Act, 8. 825.] — SubBby 
Dwtriot Oorpn, v. Cain® (1820), 
87 D. h. B. 704 ; 28 B. 0. R. 821,— 
CAN. 

m I. — PnbUe Worko Act. 

n. 8. B. o., 1911 ( 0 . i89>-r^av 

of eantrdx by Min(8ici‘ ofJ^lieWorka.] 
A oontiaot mads by the MiiilBter for 
the pisn^iase ot land for a public pur- 


pose does not bind the Crown unless 
the acquisition of the land has been 
authorised by an Order in Council, 
or a resolution In Counofi amounting 
to an order, even if the contract is 
sealed with the seal of the Department. 
— Maokat «. A. -a. POR British 
Columbia, [1922] 1 A. 0. 457.— CAN. 

m i!« — Expropriation Act, 1908 
te. 148)— IXscrsrion of MinUUr.y-^AB 
•to the propriety A necessity of ezpro- 
l^rion tbe.luniiiter is the sole iudge 
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& the ot. has no Jurisdiction to inter 
fere with his discretion. — R. v. Imperial 
Bank op Canada, [1928] 8 D. L. R. 
845*— CAN. 

PART II. I^CT. 8, SUB-SECT. 3.— 

B. (a). 

sb» Land taken for building Toronto 
P’iaduct — What Act apmicable.}r- 
Canadian National Rt. Co. e. . 
Toronto Iron Works, [1926] Exoh. 
C. R. 183.— CAN. 



Cases 1S6— 171. 


English and Empibe Digest Supplement. 


126. Add, Anmdation : — ^Refd. Ocmron L. 0. 0.> 
[1922] 2 Oh. 283. 

139. Add, Annotations : — As to (1) Dlstd. S. B. Hy. 
V. Cooper, [1924] 1 Oh. 211, Consd. Birkdale 
District Electric Supply Co. t?. Southport 
Corpn., [1926] A. C. 356. R«fd. York Oorpn. 
V. Leetham, [1924] 1 Ch. 667. 

N 

140. Add, Annoiatiem : — Generally f Mentd. Long 
V. Gowlett, [1923] 2 Ch. 177. 

142* Add. Annotations : — ^Consd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 


[1926] A. 0. 865. Reid. S. B. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

148. Add. AnnotedioHs : — Consd. S. B, By. v. 
Cooper, [1924] 1 Oh. 211. Refd. York 
Corpn. V. Leetham, [1924] 1 Ch, 657; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. 0. 365. 

145. Add, Annotation: — ^Refd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. 0. 855. 

146. Add. AnnoUdion : — As to (4) Reid. S. B. By. 
V. Cooper, [1924] 1 Oh. 211. 


Part III. — Principles of the Law of Compensation. 


155. Add, Annotaiions : — ^Mentd. Jackson v, 
Simons, [1928] 1 Oh. 878; Chaplin v. Smith, 
[1926] 1. K. B. 198. 

160. Add. Citation : — svh nom. B. v. Midland, etc. 
V By. Co., Ex. p. Brown, 8 B. & S. 456. 

Add. Annotation : — ^Reld. S. E. By. v. 
Cooper, [1924] 1 Oh. 211. 


169. Add. Annotations: — As to (2) Refd. Swift v. 
Board of Trade, [1926] A. 0. 620 ; Swift v. 
Board of Trade, [1926] ,2 K. B. 131. 


171. Add, Annotation: — Refd. Swift v- Board of 
Trade, [1926] 2 K. B. 131. 


PART III. SECT. 1, SUB-SECT. 2. —A. 

149 li. SuhseQtL&fU conveyance 

unregietered.] — If a municipal corpn. 
takes expropriation proceedings for a 
highway under Municipal Act, b. 362, 
& compensation Is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed a conveyance 
which remains unregistered. — North 
CowicHAN Corpn. v. Gore-Langton, 
[1921 1 2 W. W. R. 484.— CAN. 

149 iii. XJudese right to cow- 

venacUion reserved by vendor.] — He 
OODVILUB (1907), 5 W. L. R. 140; 
16 Man. L. R. 426.— CAN. 

0 1. After expropriaiion.] — The 

Crown expropriated the right to flood 
property which belouged to V., who 
subsequently sold to H. together with 
V.’s r%ht to recover the compensation 
from the Crown for all damages caused 
^ flooding & expropriation : — Held : 
H. was entitled to recover compensa- 
tion for damages to his land by flooding. 
Sl by the expropriation of the easement 
to flood. — R. V. Hyk (1921), 21 Exoh. 
C. R. 76.— CAN. 


PART III. SECT. 1, SUB-SECT. 8.— A. 

166 11. .) — He SooTT & Ophawa 

Town (1922), 62 O. L. R. 604.— CAN. 

166 fil. .] — The right to receive 

compensation for land taken depends 
upon the statute or order which 
authorises the taking, & upon the 
terms of such statute or order will 
depend the basis upon which the coin- 
peneatlon is to be assessed. — He 
Powell & ToRON'ro Corpn., [1925] 2 
D. L. R. 796 ; 66 O. L. R. 641.— CAN. 

f (p. 124) 1 . .] — Where 

a county corpn. expropriated oertain 
toll roads : — Held : the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded, & while the roads had 
become a burden instead of a benefit 
to their owners, they were entitled 
to be paid for the physical assets they 
possessed — road material In place, 
bridges, culverts, ditches & parts of 
roads owned in fee. — Re Ottawa & 
Glouckstrr Road Co. & County 
OF Cablbton (1921), 69 D. L. R. 486 ; 
61,0. L. R. 467.— CAN. 

t (p. 124) ii. — .) — Re 

New Bbunswiok Power Cf^MMieeioN 
& Inglewood Pulp Sc Paper Co. 
(N. B.), [1927] 8 D. L. B. 967.— CAN. 

1 (p. 124) i. OqrtfUcting evidence. ] 


— R. V, Archer, [1925] 3 D. L. R. 
355 ; [1925] S. C. R. 684.— CAN. 

1 (p. 124) li. .]— Where the 

evidence of expert vvitnesses as to 
value is conflicting, neither the 
arbitrators nor the ct. should endeavour 
to arrive at the true result by “ averag- 
ing of witnesses,** or “ splitting the 
difference.** — Re Lennox & Toronto 
Board of Education (1926), 58 
O. L. R. 427.— CAN. 

1 (p. 124) ill. .] — While the 

averaging of witnesses ** or “ splitting 
the differenoo ** Is an improper way of 
reaohiog an award, some df«cretlon & 
freedom may nevertheless be allowed 
the arbitrators ; they are boimd to 
exorcise their judicial fiuictions in 
dealing with the evidence. — Winnupko 
V. Cross, [1927] 3 D. I^. R. 1072 ; 11927] 
2 W. W. R. 644 ; 37 Man. L. R. 40.— 
CAN. 

q i, .] — Rbddiar & 

San Chien v. Secretary of State fob 
India in Council Sc Couector op 
Rangoon (1927), I. L. B. 5 Ran. 799. — 

IND. 

lc(p. 125)f. %] — Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially Sc are put to 
great trouble in moving, Sc the site 
60 taken was most advantageous Sc 
it took several years of negotiatinjg 
before they were able to And a new & 
suitable plane for their operation, 
the ot. should add ton per cent, to the 
fair market value of the property 
taken, for contingent losses Sc incon- 
veniences, in fixing the oompensatioDi 
— R. V. Royal Nova Sqotia Yacht 
Squadron (1921), 21 Exoh. O. R. 160. 
—CAN. 

k (p. 125) ii. .)— J?a 

Torrance Sc I^ovinoe of Ontario, 
Re Noble Sc Province of Ontario, 
Re Parkdalb Boulevard, Ltd. Sc 
Province of Ontario, [1923] 3 D. L. R. 
1136 ; 62 O. L. R. 325.— CAN. 

k (p. 125) m. .]— 

There is no foundation for the view 
that the ** allowance for disturbance ** 
usually added in awards to the value 
found Is arbltarily fixed at ten per oent. ; 
an award of six per cent, may be ample. 
— Re Lennox « Toronto Board of 
Education <1926), 58 O. L. R, 427.— 
CAN. 

-•1~-An 

•* allowance for disturbance,** Sc the 
amount thereof, seem to be In the 
discretion of the arbitrators. — ^Winni- 
peg V. Cross, [1927] 3 D. L. R. 1072; 
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[1927] 2 W. W. R. 644 ; 37 Man. L. R. 
40.— CAN. 

k (p. 125) V. .]— R. 

V. McPherson (1914), 15 Exch. C. R. 
215 ; 20 D. L. R. 988.— CAN. 

p (p. 125) i. Not value 

according to qvaMUy survey .] — R. v. 
Imperial Bank of Canada, 11923] 
3 D. L. R. 345.— CAN. 

go, Value of assets necessary 

to operation of undertaking. ] — Toronto 
(City) Corpn. t>, Toronto Railway 
Corpn., [1925] A. 0.177; 94L.J.P.O. 
25; 132 L. T. 401.— CAN. 

gd, Where land of college taken 

for street — Under disputed agreememi.y— 
St. Michaels Oollbob v. Toronto 
City Corpn., [1920] 2 D. L. R. 244 ; 
[1926] S. C. R. 318 ; varying, 27 
O. W. N. 474 ; varying, 26 O. W. N, 
413.— CAN. 


PART III. SECT, 1, SUB-SECT. 8.— B. 

u I. .] — R. V. Kelly (1921), 63 

D. L. B, 402 ; 21 Exoh. O. R. 205.— 

CAN. 

u ii. .] — An owner of property 

is not entitled to claim some prospectlvo 
value of the property remote in Its 
character & only realisable upon the 
expenditure of enormous sums of 
money. — R. v. Coleman, [1926] Exch. 
C. R. 121,— CAN. 


PART III. SECT. 1, SUB-SECT. 8.— C. 

o i. .] — R. V. Lynch’s, Ltd. Sc 

CozzoLiNO (1920), 20 Exch. CJ. R. 168. 
— CAN. 


o IJ, 
Power 


.J lie XSBW JtJRUNSWICK 

Commission Sc Inglewood 


Pulp & Paper <5o. (N. B.), [1927] S 
D. L. R. 967.— CAN. 

169 i. For ” 169 1.** road “ 170 i.**-. 
PART III. SECT. 1, SUB-SECT. 8.— D. 

p I, .] — Re LETiioa Sc 

Toronto CJorpn. (1924), 66 O. L. R. 
176.— CAN. 

Pi. Flooding of neigKbowrhood.l 

— The Crown expropriated the right to 
flood a part of L.*8 property, on the 
erection of a dam, a publlo work. L. 
claimed, besides compensation for 
easenient taken on his .property, that 
he should be compensated for daznages 
to his trade, resulting from the decrease 
of population, due to the flooding of 
neighbouring farms : — Held : no olaiin 
could arise m respect of an inconveni- 
ence common to the public generally. 
— R. V. Lafond (1921), 69 D. L. R. 
127 ; 21 Exoh. 0. R. 55.— CAM. 



VoL XL— Oompnlsoiy Poioluse of Land. Oases 186—265. 


186. Add. Annotaiion : — Retd. Glenboig Union i 
Fireclay Oo. v. I. R. Comrs. (1922), 12 Tax 
Oas. 427. 

<187. Add, ATinotation: — As to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

197. Add. Annotations :~A8 to (2) Retd. S. E. By. 
V. Cooper, [1924] 1 Oh. 211. Generally, 
Mentd. Birkdale District Electric Supply 
Oo. V, Southport Oorpn., [1926] A. 0. 865. 

208. Add, Annotation :-^enerally 9 Mentd. Slack 
V, Ijeeds Industrial Oo-op. f&c., [1923] 1 Oh. 
431. 

218. Add, Annotation : — Consd. Rockingham 
Sisters of Cliarity v, B., [1922] 2 A. 0. 316. 

215. Add, Annotations : — fo (1) Apld. Rocking- 
ham Sisters of Charity v. B., [1922] 2 A. 0, 
316. Oenerallyy Mentd. A.-G. for Manitoba 
V. Kelly, [1922] 1 A. 0. 268 ; Larrinaga v, 
Soc. Pranco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 

216. Add, Annotaiion : — Folld. Rockingham 
Sisters of Charity v. B., [1922] 2 A. 0. 816. 

216a. — .] — ^Applts. owned land im- 

mediately on the west side of a public road 
& a railway, &, had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They Had made on the promontories a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 


The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & mcluding the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the Railway by reason of the 
construction of the shunting yard having been 
rejected : — Held : the possession & control 
of the two promontories gave an enhanced 
V£due to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which mi^ht be constructed upon 
the two promontones, applts. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. ^ assessing the 
compensation should havM^gard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — Rockingham 
Sisters op Charity v. R., [1922] 2 A. C. 
816 ; 91 L. J. P. C. 198; 127 L. T. 608; 38 
T. L. R. 782, P. 0. 

223. Add. Annotation : — Refd. Rockingham Sisters 
of Charity v, R., [1922] 2 A. 0. 315. 

245. Add, Annotaiion : — Refd. Howard - Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 

265. Add, Annotaiion: — As to (1) Refd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. 


176 iii. Coat of removal.] — While 

allowance ought not to be made for 
loss of buslneas or eatlmated profits, 
yet where a lessee of a store has suffered 
a diminution of good-will, he Ifi entitled 
to compensation although It Is In the 
nature of a business loss. In addition, 
allowance must be made for the 
reasonable cost of moTing, seeking a 
new location, loss of time, storage of 
furniture, depreciation In fixtures & 
dislocation of business occasioned by 
such removal. — R, v. Goldstein, 
[19241 Exoh. C. R. 55.--CAN. 

PART III. SECT. 1, SUB-SECT. 3.-~E. 

179 1. Cost of acQuiring new 

site.] — In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken Sc injury to tlio 
remainder, the corpn. offered to transfer 
poi’t of an adjoining lot. which it did 
not own Sc had as yet taken no steps 
to expropriate : — Held : the offer 
should be taken Into account Sc dealt 
with by the arbitrator in his award. — 
jKe Garland Sc Toronto (1924), 55 
O. L. R. 046.—<IAN. 

PART in. sEcrr. i, sub-sect. s.—i. 

187 vi. Svbeequeni improve^ 

menis by owner.] — Where an owner 
remains on the property after expro- 
priation, Sc makes repairs to the build- 
ings, & puts up temporary structures, 
he must assume the responsibility of 
such a course Sc its consequences, & 
nothing will be allowed him therefor. — 
R. V, IiYNCH'8, Ltd, & Cozzouno 
(1920), 20 Exch. O. R. 168.— CAN. 

ISTvii. .] — R. V. Moreau 

(1921), 21 Exch. 0. R. 82.— CAN. 

PART ;il. SECT. 2. 

191 i, Whai constUides severance — 
Part of land taken — Prernises not con^ 
Hgtious — No legal right over intervening 
lond. 1— Whore by a previous expro- 
priation property was severed by the 
right of way of a railway co. crowing 
it. Sc the use of a culvert under the 
tracks os a passage was only by suffer- 
ance Sc without mgal right or title ; — 
Held : H expropriation takes land on 


each side of the right of way Sc thus 
closes access to the culvert it Is not, a 
severance of the property wlilch would 
entitle to compemation. — li. v. Loonan 
( 1920), 20 Exch. 0. R. 131.— CAN. 


PART HI. SECT. 3, SUB-SECT. 1. 

se. Oeneral rule.] — The right to 
receive compensation for land in- 
juriously affected depends upon the 
statute or order which authorises the 
Injurious affection. Sc upon the terms 
of such statute or order will depend the 
basis upon wliich the oompensatioo is 
to be assessed. — Re Powell Sc Toronto 
Corpn., (19261 2 D. L. R. 796 ; 56 
O. L. R. 641.— CAN. 

nl. Claim must be made toUkin pre- 
scribed lime.] — Under Edmonton Char- 
ter a claim for compensation, because 
claimant’s land will be Injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by the council 
in the notice which soot. 606 requires 
it to publish.— /te Edmonton Charter, 
Michael Hrubhevsky Ukrainian 
Institute v. Edmonton Corpn., 
[1926] 1 W. W. R. 780.— CAN. 

si. Railway Act, 1919-^Spur track 
constructed along streets — Measure of 
compensation to adjewent landtrwners .] — 
Hritisb Columbia Permanent Loan 
Co. V. Canadian Northern Ry. (No. 3), 
[19231 2 D. L. R. 802; [1923] 1 

W. W. R. 1072 ; SO Can. Ry. Cos. 71 ; 
16 Sask. L. R. 298.— ^AN. 

sk. Road laid through land — Expense 
of keeping up fences.] — R. v. Kent ,TJ. 
(1854), 8 N. B. R. (3 All.) 118.— CAN. 

PART HI. SECT. 3, SUB-SECT. 3. 

sm. Land adjoining waierAot — 
Water -UA taken — Loss of riparian 
righi8,}-~Re Snow Sc Toronto, (19241 
4 D. L. R. 1023 ; 66 O. L. R. 100.— 
CAN. 

8p. Land divided into lots — Some 
lots sold— Five lots taken for sewage 
plant.}— Held : the owner of the unsold 
plots was entitled, over Sc above the 
actual value of the lots expropriated, 
to compensation tov consequent de- 
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preclatlon in the value of the ad- 
jacent lands. — ^M ontreal (City) v. 
McAnulty Realty Co., [1923] 2 
D. L. R. 409 ; 11923) S. 0. R. 273.— 
CAN. 

sa. Land taken for lowering road — 
Obstruction of access by road to other 
land. 1 — Held : claimant entitled to 
compensation. — E. Moolla v. 
Collector op Rangoon (1926), I. L. R. 
4 Ran. 350.— IND. 

PART HI. SECT. 3, SUB-SECT. 4.— 

A. (a). 

227 iv. The 

Crown not having expropriated any 
part of suppliant's property or any 
easement to flood the same : — Held : 
the case did not oome within Exch. 
Ct. Aot, s. 20, Sc the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Yates v. R. (1920), 20 
Exch. C. R. 175 .- 7 CAN. 

227 V. .1 — Alexander 

Brown Milling Co. . v. Canadian 
Pacipio Ry. Co., [1923] 4 D. L. R. 
1 1 36 ; 29 Can. Ry. Cas. 345 ; 62 O. L. R. 
628.— CAN. ' 

PART HI. SECT. 3, SUB-SECT. 4.— 

B. (a). 

f 1. .1 — Re Ooilvib Flour Mills 

Co., Ltd, & Winnipeg City, [1927] 
2 D. L. R. 606 ; [1927] 1 W. W. R. 
833 ; 33 Can. Ry. Oas. 92 ; 86 Man. 
L. R. 412.— CAN. 

PART HI. SECT, 8, SUB-SECT. 4.— 
B. ( 0 ) ii. 

266 Vi. .] — ^Where direct 

access to land on which a business is 
conducted is not out off by the closing 
of a street, the fact that such closing 
will oblige persons going to Sc from 
such place of business & neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such land a right to compensation, — 
Re Edmonton CJharteb, Freeman 
Co.. Ltd. V. Edmonton Corpn., [1926] 

1 W. W. n. 778.— CAN. 



Cases 274ar<^4S8l. Bnglish 


Bmpibx DigicSt 


274a. By construction of bridge.]- 

Kosps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
was also used for the storage of goods. 
The bridge, when built, constitute an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.s., the freeholders, 
& a mtgeo,, & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage through extra cost of handling 


Part IV. — Compensation 

328. To the existing paragraph add as follows 

(8) Limestone is a mineral within the above 
sects. 

d86a« Within Act.] — Midland By. Co. 

& Kettering, Thrapston & Huntingdon 
By. Co. v, Bobinson, No. 828, ante. 

337. Add. Annotation : — Mcntd. South Stafford- 
shire Mines Drainage Comrs. v. ElweU (1927), 
91 J. P. 113. 

843. Add. Annotation : — Mcntd. Craddock v. 
Hunt, 11923] 2 Oh. 136. 

855. Add. Annotaiion : — Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 136. 


traffic at the mew wha^ ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage through loss ol storSM 
rents: — HM: daimants were entitled ^ 
compensation only, under the first head, 
& were nbt entitle to oompeUsatibn under 
-- the other heads. — Hbwett v. Essex County 
Council (1928), 138 L. T. 742 ; 44 T. L. B. 
373 ; 72 Sol. Jo. 241. 

288a. Wharf.]-^EEWBTT v. Essex County 

Council, No. 274a, ante. 

289a. .] — Hbwett v. Essex County Council, 

No. 274a, ante. 

323a. .] — Booxingham Sisctbs op 

Charity e. B., No. 216a, ante. 

S24. Add. Annotation : — Generally^ Mcntd* Bock- 
ingham Sisters of Charity v. It., [1922] 2 A* C. 
316. 


for Mines and Minerals. 

867. Add. Annotaiiona : — ^Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. K. B* 629. 

374. Add. Annotaiion : — Consd. Glenboig Union 
Fireclay Co. v. I. B. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : — 
(8) The word “ lands ** in sect. 6 of the 
above Act includes mines. 

Add. Annotation : — Generally. Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 

412. Add. Annotations : — Refd. Swift v. Board of 
Trade, [1926] A. 0. 620. Mcntd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 629. 


Part V. — Procedure to acquire Land by Agreement. 

418. Add. Annotation : — OenercUly, Mentd* Re AUott, Haumer v, AUott, [1924] 2 Ch. 498. 


Part VI. Procedure to acquire Land otherwise than by 

Agreement. 

478. Add. Annotaiion: — ^Refd. Brakspear v. 626* Add. Annotation :~As to (1) Refd* Cardiff 

Barton, [1924] 2 K. B. 88. Corpn. v. Cook, [1923] 2 Ch. 116. 

479. Add. Annotation : — Mcntd* Mackenzie- 631. Add. Annotation : — Refd. Cardiff Corpn. v. 

Kennedy v. Air Council, [1927] 2 K. B. 617; Cook, [1923] 2 Ch. 115. 


part hi. sect, s, sub-segt. a— 

B. (0) iii. 


- — Depreciation in vaiue 

Za?u2.>-^SLSON V. Pacific Gbkat 
Eastbrn Rt. Co., Oblatk Obdsb of 
B fABY Immaculate v. Pacific Great 
Eastern Rt. Co^ Lrfbaux Sc Car- 
lisle f>. PAcmo Great Eastern Rt. 
Co. (1919). 67 D. L. R. 792 ; 27 
B. C. R. 420.--CAW. 


PART m. SECT. 8, SUB-SECT. 4.— 

0. (a). 

292 V. The general depie- 


oiation of property resalting from being 
in the vlmnage ol a public work does 
not give rise to a claim by any par- 
tloolar owner. — "Si. v. Lafond (1921), 
21 Exch. C. H. 55.-~€AN. 

PART III. SECT. 8* SUB-SECT. 6. 

■e. Ptwment of mortooffe on part of 
land .} — ^The Crown expropriated five 
lota of land belonging to applt. A 
'mtge. in favour of M. npon four of the 
lota bad been dlaoharged by the Crown 
by payment to 2C. of 122,900 rHehf .* 
the abore payment, although at^blafy- 
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ing any claim in respect of the four iota 
covered by the mtge., oould not bo 
applied towards compensation for the 
flftti lot. — Stuart e. R.,^ [19201 2 
D. L. R. 260 : 11926] S. a R. 284 ; 
119261 Bxoh. 0. R. 101, n.— CAN. 


>ART VI. SECT. 1, SUB-SBOT. 2.— D. 

490 1. Bifeci of^No rioM of action at 
mmon lauy^Damageo for rendering 
and ueeteea db vnoededble not recover* 
ible.h^AimAxom& Brown Muxmo 
)o. V. Canadian Paoxfio Rt. Co. 
1928J 4 D. L. R. 1186: 89 Can. Ry. 
kw. 846 ; 68 O. L. R. 6S8.-OAII. 



Fol. Zt--Clooi 9 almy Poidtaie Land. Oasw 533a— 7Q2a. 


5S8a, ^hto ot astlnea.'] — A land- 

ojmer haa a rignt to deal mtb ms property 
after a notice to treat, although tne righb 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
Jptice ds so as not to increase their obliga- 
tions, A he is also entitled before acceptance 
to withdraw A amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed 'iB650 for compensation for 
disturbance A valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assig ts his leasehold interest, his 
assipiee stands in the same position as the 
landowner A can withdraw or amend the 
claim, either expressly or by sending in a 
claim In respect of the leasehold interest 
wholly inconsistent with the original claim, 
A the undertakers are not then at liberty to. 
disregard the assignee A continue to treat A 


contract with the original landowner. 
Oardxbv Ookpn. V. Ooog, [1923J 2 Oh. 115 ; 
92 L, jr, Ch. 177 ; 128 L, T. 530 | 87 J. P. 90 ; 
67 Sol. Jo. 315 ; 21 L. G R. 279. 

534, Add, Annotation : — Retd* Matthey v. Ourling, 
[19221 2 A. 0, 180. 

558a. Misdescription as to nature of property — 
Abatement of purohase«money — ^Not ordered*] 
— Be StbpKby Borough Council A 
Contract (1902), 47 Sol. Jo. 169. 

562. Add, Annotation: — As to {\) Retd. Oreswolde- 
Williams v, Newccstle-upon-Tyne Corpn. 
(1927), 91 J. P. Jb. 968. 

592. Add, Annotation : — Mantd. Early v. Drum- 
mond (1923), 39 T. L. R. 171. 

595a. Building consisting of .feverid blocks of 
offices — Constitutes one btU' 'lug.'’] — Gres- 

WOLDB-WlLLIAMS V, NBWtf|STJLiS-UPON 
OORPN. (1927), 92 J. P. 137^0 L. G. R. 26. 


Part VII. — Assessment of Purchase Price and Compensation 


050. Add. Cffafions;-^[1922] 1 A. C. 27; 91 
L. J. K. B. 202 ; 126 L. T. 258 ; 86 J. P. 25. 
Add, Annotations : — Dlstd. Thurrock, Grays 
A Tilbury Joint Sewerage Board v, Thames 
Land Co. (1925), 28 L. G. R. 648. Mentd. 
Thornely v, Leconfield, [1925] 1 K. B. 236. 

650a. — Acquisition of land A appointment of 
arbitrator under Public Health Act, 1875 
(o. 66).] — ^A land co. was the owner in fee 
simple of certain land tiirough which a 
sewerage board, imder Public Health Act, 
1876 (c. 66), after duly serving on the co. 
notice of intention to do so, carried a sewer A 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was to arbn* The arbitrator 
was appointed under P^iblic Health Act, 
1876, A before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes ho made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assesi^ solely under Public Health Act, 
1875, he awairaed the co. £5,090 ; if the 
arbitration was under' Acquisition of Land 
(Assessment of Gompensation) Act, 1919 
ic, 57), A the basis on which compensation 


was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the CO. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1876, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, A as 
there was nothing in the a^eement which 
affected the primary basis of the value of the 
land nor any other matter, Including the 
appointment of the arbitrator expressly under 
Frolic Health Act, 1875, which was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., A the co. should be awarded £2,148. — 
Thurrock, Grays A Tilbury Joint Sewer- 
age Board v, Thames Land Co., Ltd. (1925), 
90 J. P. 1 ; 23 L, G. R. 648. 

671. Add, Annotation : — ^Mentd. Swift r. Board of 
Trade (1924), 93 L. J. K, B. 629. 

672. Add, Armotaiion : — Oenerallj/t Mentd. Pros- 
perity V, Lloyds Bank (1923), 39 T. L. R. 372. 

702a. Arbitrator Incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by tjie Reference Committee under Acquisi- 
tion of Land (Assessment of Gompensation) 
Act, 1919 (c. 57), 8. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Oommittoe includes the 
X)ower to replace him by some one else. — 


PART VL SECT. 4, SUB-SECT. 1.— 

B. (a), 

S0S it. Indttdea all tJuU is necessary 
for enjoyment of hovse ,] — The word 
** house in Lands Act, 1847. s. 92, Is 
not limited to the four walls of the 
.building, but includes all that is neoes- 
sarv to tba oonTcnient oooupatton of 
the house. 

Promoters of an undertaking: — 
Held : not entitled to take a strip of 
land immediately in front of a bouse 
between it A the wall A containing a 
tank A fruit trees, when the owner was 
willing A able to convey the whole of 
the house. — Dtursa v, south Austra.- 
LUN Railways Oomu (1901), 8 
S. A. L. R, 160.— AUS. 


JcQuistHon of toil road under Provincial 
Highways Act, 1917.}— Rc Cobouro A 
Gbai^n Toll Road Co. (1921), 64 
D. L. R. 241 ; 60 O. L. H.126.-^AN. 

PART Vn. SECT. 2, SUB-SECT. 1. 

si. JuHsdUiiQn of Exchequer Courf.l 
— Property A civil rights being matters 
within the exolusive powers of the 
Provlneial Ijegislature, the Exoh. Ct. 
of Canada in asoertainiug the estate 
or interest Of persons churning com- 
pensation for property expropri- 
ated by the Dominion Crown will 
have regard to the laws afleotlng mioh 
estate A Interest in the provlnoe where 
the property is situated.— R* e. 
Hupsov's Bat Co. (1921), 20 Exoh. 
O, R. 418.— CAN. 


PART VII. SECT. 1. 

•k. PubNo Works s. 22 — 


FART VII. SECT. 5, SUB-SECT. 1. 

Of 
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loccU auihtrrity — Submission before bye* 
law passed ultra vires ,] — Eobhmstbdt 
V , Rural Munioipalitt of Era Hill, 
No. 382, 11923] 2 W. W. E. 669.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 

sm. Under Dominion Railway 

1919.] — Where a Judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Aot, with 
a term that the rv. oo. shall pay money 
Into ot. as aeourity, any Judge of the 
Supreme Ct. has J urisdlction to appoint 
an arbitrator ; A under sect. 220 the 
Judge of the county ot. of the county 
wherein the expropriated lands U© Is 
the proper person to appoint. — Re 
LnTLB A Campbbllford Lact! On- 
tario A Wbstbrn Ry. Oo. (1924), 66 
O. L. R. 681.— CAN. 
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Covsrr CouNrru [1927] 1 Ch. 206; 

L. J. Cb, 21 ; 136 L. T. 371 ; 91 J. P. 17; 
43 T. L. B. 5 i 70 Sol. Jo. 1196; 25 L. 0. R. 
185. 

716. Add. AnnoMion: — OeneraUy^ Mentd. Samuel 
V. Dumas, [1924] A. 0. 481. 

727a. Hearing — Entry In Crown Paper.] — An 

award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 67), in the^ fo^ 
of a special case, is rigbtly entered in the 
Crown Paper. — Hewitt v. Essex County 
Council (1927), 97 L. J. K. B. 249; 99 J. P. 
B6; U T L. R. Ill; 72 Sol. Jo. 60; 26 
L. G. R. 48 D. C. 

729. Add. AnnotcUions : — ^Mentd. S. B. By. v. 
Cooper, [1924] I Ch. 211; Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 366. 

761a. Award embodying decision of court on 


Board of Trade 


L. B, 73 i. 


special case.] — An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div . Ct. Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained.— Nobthwood V. London County 
Council (No. 2) (1927), 96 L. J. K. B. 620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347 ; 
25 L. G. R. 254, 0. A. 

762. Add. Annotaiion : — As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. O. 180. 


768. Add. Annotaiim : — Mentd. Sallsbui'y 
incbridffe Dmiuage District Board v. Soul 
Running Co. (1920), Ltd.* [1927] 2 K, 

778a. Award of lump sum 

was the owner of certain land with regard 
the acquisition of which an arbn. was 1 
under Acquisition of Land (Assessment . . 
Compensation) Act, 1919 (c. 67). He claimed 
£17 362, &, before the hearing of the arbn., 
the' President of the Air Coimcil made an 
unco^tional offer of £10.000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of claimant.” Claimant applic^ to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above, order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act : — 
Be/d: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, A as it seemed reasonably clear from 
th^ Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offei*ed to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.^ — Brad- 
shaw V. Air Council, [1926] Ch. 329 ; 95 
L. J. Ch. 499 ; 135 L. T. 638 ; 42 T. L. R. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 361. 

894. Add. Annotation: — ^Mentd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 


Part VIII. — Entry on Lands by Promoters. 

1005. Add. Annotation : — Generally. Mentd. Kennard v. Cory, [1922] 1 Ch. 265. 


PART VII. SECT. 6, SUB-SECT. 8. 

736 1. (Haim in respect uj several 

interests'^ Award not apportionino sums 
between several interests — InsufflcierU.] 
— Stewart AJunicipal District v. 
Bmrsnrb, [1924] 2 W. W. R. 1217.— 
CAN, 

g I, — , Arbitrator not entitled to 

allow interesLY'-Re Letbob & Toronto 
Corpn. (1024), 56 O. L. R. 175.— CAN. 


PART VII. SECT. 6, SUB-SECT. 10. 

m (p. 196) i. Under Dominion 

Ratlway Act, 1906 (c, 37).J— jKr Krrei- 
LANo Indian R)C8brve, Vancouver 
Harbour Combs, v. R., [1918] 2 
W. W R. 411.— CAN. 

m (p. 196) ii. Under Dominion 

Railway Act, 1919 (c. 68).J — Re 

Arbitration under the Railway 
Act, BKJTisn Columbia Permanent 
Loan Co. o. Canadian NortUrrn Ry. 
Oo. (No. 1). 11922] 2 W. W, R. 577 ; 66 
D. L. R. 735 ; 15 Bask. h. R. 431.— 
CAN. 

m (p. 106) ill. .1 — Cedar 

Rapids MANUFAcn'URiNo & Power Co. 
V. Lacoste, [1927] 2 D. L. R. 83. — 

CAN. 


t (p. 196) 1. — Award determined 
on wrono principle .) — Where damages 
were renovprahle by r6at«ou of lowering 
of the sidewalk Id front of a building, 
coublstiiig in the decroaned value ox 
the property, but trere assessed at the 
oost of lowering the store floor: — 
Held f the award most be set aside as 


detemiinod upon a wrong principle. — 
Radisson Town v. Amson, [1919] 3 
W. W. R. 580.— CAN. 

X I. .] — Winters. Toronto 

(City) (1022), 70 D. L. R. 468.— CAN. 

y i, Lump sum awarded — Award 

(food nji Us North Cowichan 

Corpn. v. Gobe-Langton, [1921] 2 
W. W. R. 484.— CAN. 

0 (p. 197) i. .]— Nash & 

Williams o. Edmonton, Dunveoan & 
British Colu&ibia Ry Co., (1917] 3 
W. W. R. 663. 36 D. L. R. 601.— CAN. 

0 (p. 197) U. .] — An 

appellate ct. should not interfere to 
vary an award unlera it b satisfied that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damages, or that the bobls of valuation 
was erroneous. — He Stott Osbawa 
Town, [1922] 62 O. L. R. 604.— CAN. 

0 <p. 197)111. — Winnipeg 

e. Cross. [1927] 3 D. L. R. 1072; 
[19271 2 W. W. R. 644 ; 87 Man. L. R. 
40.— CAN. 

0 (p. 197) Iv, He 

Sullivan & Township of Bertie, 
(19271 2 D. L. R. 74 ; 60 O. L. R. 107. 
—CAN. 

e (p 197) I. — .] — Re Arbi- 
tration ACT, Re Woods, [19231 2 
D. L. E. 1000 : 32 B. C. R. 211 ; (19231 
1 W. W. R. 1344.— CAN. 

m (p. 197)1. .] — Re Dixon 

Sc Toronto Oorpn. <1924), 56 O. L. R. 
167.— CAN. 


o (p. 197) 1. .1 — Where a 

large Dumber of wltnessee give evidence 
to the same effect on a quehtion of 
value the award of an arbitrator based 
thereon will not bo set aside. — Cana- 
dian Northern Ry. Co. e. Kkttheson 
(1918), 21 Can. Ry. Cas. 104; 32 
D. L. E. 629.— CAN. 

q (p. 197) i. Question ordy 

one of Quantum.) — Re Letros & 
Toronto Corpn. (1924), 56 X>. L. R. 
175.— CAN, 

PART VTII. SECT. 1, SUB*SECT. 1. 

sn. Payment or tender of compensa* 
tirmnot necessary.] — Canadian Pacifio 
Ry. Co. V. P4UL (1921), 27 Ocin. Ry. 
Cas. 417.— CAN. 


PART Vni. SECT. 1, SUB-SECT. 2*— 

A. 

ai. Or erpropriationproeeedings 
nompl^ed.}— G oddard e. Bainbridge 
Lumber Co. (1920), 20 B. C. R. 186.— 
CAN. 


PART VIII. SECT. 2. SUB-SECT. 1. 

10 . Application for warrant of pos- 
cession — Jurisdiction of ICrcheipter 
Court to hear.) — He Bxoheoueb Court 
Jurisdiction, [1925] 4 D. L. R. 673. — 
CAN. 

gp, — .] — Canadun Na- 
tional Ry. Co. v. Boland, [1925] 4 
U. L. R. 708 ; [1926] Exoh. 0. R. 178. 
-CIAN. 
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Part IX. — ^Assessment of Compensation after Entry 

Injurious Affection. 

1097* Add, AnnoUUion : — As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Oh. 115. 


Part X. Conveyance of Land and Payment of Purchase 

Money. 


1125. Add, Annotations: — As to (1) Refd. Swift 
V. Board of Trade (1924). 93 L. J. K, B. 
529 ; Swift v. Board of Trade, [1925] A. 0. 
620. 

1126. Add. Annotation : — ^Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 629. 

1158. Add. Annotation : — Consd. Berners v. Flem- 
ing. [1925] Ch. 204. 

1205a. .] — ^Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 


the principal sum awarded fro’ the date 
when possession was taken, unless the Act 
clearly shows a contrary Intention. — I ngIiB- 
wooD Pulp & Paper Co. v. New Bruns- 
wick Electric Power Commission, [1928] 
A. C. 492 ; 97 L. J. P. C. 118 ; 139 h. T. 
693, P. C. 

1238. Add. Annotation : — ^Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

1239. Add. Annotation : — ^Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

.] — jie Bromley Guardians (1845), 4 

L. T. O. B. 430. 


Part XI. — Application of Money Deposited in Bank. 


1382. Add. Annotation : — Apld. Ex p. Burdett 
Coutts. [1927] 2 Ch. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 

1384a. Title not proved to be defective-— 


Payment out ordered .] — Ex p* Burdett 
Coutts, [1927] 2 Ch. 98 ; 96 L. J. Ch. 453 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add. Annotation : — Consd. iKc Williams* 
Settlmt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Part XII. Costs when Money Deposited Liability of 

Promoters. 


1597. Add. Annotaiions : — As to (2) Refd. Camp- 
beU V. Poliak, [1927] A. C. 732. Generally, 
Mentd. Re Letters Patent No. 139207, Re 
Carbonit Akt. [1924] 2 Ch. 63; Re Wartling 
Tithe Redemption, [1924] 2 Ch. 123. 

1604. Add. Annotation : — Refd. Re Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Oh. 
63. 

1614a. -.] — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & 0. Ex. 67 ; 7 
L. X. Ex. Eq. 64 ; 2 Jur. 440 ; 160 B. R. 617. 


1985. Add, Annotations : — Refd. Re Booth <fc 
Southend-on-Sea Estates Co.’s. Contract, 
[1927] 1 Ch. 579. Mentd. Re Child VilUers* 
Appln., Villiers v, A.-G., [1922] 1 Ch. 394. 

1997a. Transfer of fund from charity trustees to ' 
official trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p, 
Sunbury-on-Tiiames Urban District 
Council, Ex p. Staines Reservoirs Joint 
Committee (1922), 86 J. P. Jo. 153. 


PART X. SECT. 1, SUB-SECT. 2.— - 
B. (0) i. 

y i, — J — R. tj. McKenzie (1890), 
2 Exoh. 0. R. 198.— CAN. 

PART X. SECT. 1, SUB-SECT ♦. 
p i. — — Jtrom filing of caveat — 


7umer remaining in possession.] — Re 
Arbitration Act, tU Roshko & 
WiNNiPRO School District No. 1, 
[1924] 4 D. L. R. 1017 ; 3 W. W. R. 
314.— CAN. 


s i. Sydney Corporation (Amcnd” 

ment) A<d (No. 7 of 1924), A 17.J — 
Sydney Municipal Council v. Troy, 


1927] A. O. 700; 90 L. J. P. C. 121; 
137 L. T. 707. P. 0.— AUS, 


PART XII SECT. 8, SUB-SECT. 5.— A. 

Ford & Cana- 
dian Pacifio Ry. Co. (1926), 32 Can. 
By. Cos. 319.-— CAN. 
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Part XIII. — Purchase of Particular Interests in Land. 


2087. Add* AnnotaHon: — ^Refd. Oa^rdift Corpn. v* 
Cook (1022), 92 L, J. Oh, 177. 


2004. Add* AnnofcUion : — Oenercdlu^ Mentd. Lapish 
v. Braithwaite (1924), 03 L. /. K. B. 1128. 

2017a. Agreement with mortgagor — ^Binding on 
mortgagee entering into possession.] — Mold 
V. Wheatcropt (1859), 27 Bear, 610 ; 29 
L. .T. Ch. 11 ; 1 L. T. 228 ; 6 Jur. N. S. 2 ; 
54 E* R. 202. 

2085a. Lease granted after conveyance to 
promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk Ry, Co. v. 
Baybs (1849), 14 L. T. O. S. 170 ; 13 Jiir. 
435. 


2088. Add* Afmoiaium : — ^Apid. Cardiff Corpn. 
Cook, [1928] 2 Ch. 116. 

2058., Add* Annotation : — ^Mentd. Bean v* Fiaxton 
R. D. C. (1928), 139 L. T. 320, 

2050. Add* Citation : — 06 L. J. Q. B. 30. 

2067. Add* Annotation : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180. 

2068. Add. Annotation : — ^Refd. Matthey v. Curling, 
■ [1922] 2 A. C. 180. 

2075. Add* Annotation: — Refd. Cardiff Corpn. v. 
Cook (1922), 92 h* J. Ch. 177. 


Part Xiy. — Superfluous Lands 


2125. Add. Annotation : — Generally^ Mentd. Rich- 
mond V* Savill, [ 1928] 2 K. B. 530. 

2186. Add. Annotation : — Refd. Conron v. L. C. C., 
[1922] 2 Ch. 288. 

2141. Add. Annotations: — Mentd.Kellyv. Barrett, 
[1924] 2 Ch. 379 ; Lord Strathcona S.S. Co. 


i). Dominion Coal Co. (1925), 42 T. L. B. 

88 . 

2145. Add* Annotation : — ^Refd. Graigola Merthyr 
Co. V* Swansea Corpn., [1928] Ch. 235. 

2150. Add* Annotation : — OenetaUyt Mentd. Con- 
ron V. L. 0. C., [1922] 2 Ch. 283. 


Part XV. Compensation for Land taken or used for 

Special Purposes. 


2203a. -.] — ^Thurrock, Grays & Tilbury 

Joint Sewerage Board v* Thames Land 
Co., Ltd., No. 850a, ante* 

2214. Add. Annotation : — ^Mentd. Cardiff Corpn. 
V. Cook (1922), 92 L. J. Ch. 177. 

2218. Add* Annotation : — ^Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Oh. 177. 

2222a. Loss of trade & licence & value 

of trade fixtures not considered.] — North - 
WOOD V* London County Council, [1928] 2 

K. B. 411 ; 95 L. J. K, B. 862 ; 135 L. T. 
169 ; 90 J. P. 128 ; 42 T. L. R. 608 ; 24 

L. G. R. 416, D. C. ; on appeal (1927), 98 
L. J. B. 520, C. A. 

2225a. Under Housing, Town Planning, etc.. Act, 
1919 (c. 35) — Acquisition of land — Extent of 
powm.] — ^under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Hemth, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 


posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, {b) of pro- 
viding for the general entertainment & 
refreshment of the population ; — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as sometlung in 
the zud^ure of a building estate, 8c, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or oHier 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s . 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts; 8c 
that power was not limited to houses which 

BiLT Ck>. (1921). 66 D. L. B. 669 ; 20 
Exob. O. & ild.---OAN. 

PARTXni. 8BCT. 6, SUB^SSOT. 1. 

1 1 . Entitled to offers As vM as 

oum«r.H>R. v* MUSOiUVB, [1024] Exob. 
0. E. 218.— OAR. 


PART XIU. SECT. 8. 

2028 I. Interest^Bate of^Applica^ 
tion to reduce — Jt. S* O., 1897 (c. 110), 
88* 16, 16 .) — He Kinqston Light, 
Heat 8c Power Co. 8c Kingston 
Corpn. (1904), 24 C. L. T. 368 ; 8 
O. L. R. 258 ; 8 O. W. R. 769.— CAN. 


PART XIII. 6E0T. 5, SUB-SECT. 1. 

2044 I. Under invalid 

Land expropriated hr tbe Domiulon 
Crown was leaood tor a period of five 
years under an Instrament not regis* 
cored as required :< — Held: the un- 
regietered lease dldTiot vest any estate 
or interest in tbe leasee 8c be Wcus 
not entitled to oompensation in respect 
of tbe expropriation.— R. e. Hxtdbon'b 

362 



VoL SX— Oomnulaoiy PonduMitt «]f Loiid. Oases 222Sa — 8295. 


it was proposed to adapt for wcrrklng-class 
' accommod^ion tmder the power to alter 
contained in the later part of the 8ub-sect» ; 
upon the above construction of the„ Act, 
subject tp confirmation by the Minister of 
He^th, defts. had power under sect. 12 (1) 
' of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

8erMe : both under sect. 12 (2) of the 
Act, Sc under Housing of the Working Olasses 
Act, 1903 (c. 39), 8. 11, defts. had a similar 
power for elfectl^ the like objects. — Oonron 
V. London Coxinty Council, [1922 ] 2 Oh 
283 ; 91 L. J. Oh. 380 ; 126 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. B. 380 ; 20 L. G. R. 131 ; 
8ub now. OoNsoN V. London County 
Council, 66 Sol. Jo. 350. 

2249. Add» Annotations : — ^Mentd. The Wilhelmina, 
[1923] P. 112; Caysser, Irvine v. Board of 
Trade, [1927] 1 K. B. 269. 


2252. Add. Annotation :—As io (3) Refd. Oonron 
V. L. 0. 0., [1922] 2 Oh.-283. 

2256, Add. Annotation Meiitd. Conront?. L. C. C., 
[1022] 2 Oh. 283. 

2271/ Add. Annotation : — ^Mentd. Oonron v. L. 0. 0., 
[1922] 2 Oh. 283. 

2274. Add. Annotation : — Mentd. Oonron v. L. 0. 0*. 
[1922] 2 Oh. 283. 

2278. Add. Annotation : — Mentd. Oonron v. L. 0. 0., 
[1922] 2 Oh. 283. 

2286a. Compensation for damage to land by sever- 
ance not Included.l-^ouRT/vuLDs, Ltd. v. 
City op London Oorpn., [1926] 2 K. B. 606 ; 
95 L. J. K. B. 972 ; 136 L. U 275 ; 90 J. P. 
164 ; 42 T. L. B. 781 5 70 S6I. o. 1024 ; 24 
L. G. R. 538, D. O. A 

2295. Add. Annotation : — Mentd. Oonron v. L* 0. 0., 
[1922] 2 Oh. 283. 
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BjreLisH AND Empire Digest Supplement. 


CONFLICT OF LAWS. 


Part I. — Principles 

1. Jdd, Annotation: — ^Refd. Whitney v* I. B. 
Comrs. (1926), 42 T. L. B. 68. 

6. Add. Annoiaftona : — ^Folld. Re Visser, Holland 
V. Drukker, [1928] Ch. 877. Mentd. Tallack 
V. Tallack & Broekcma, [1927] P. 211. 

6a. •] — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of. a foreign State. — Re Visser, Queen 
OP HoLiiAND V, Drukker, [1928] 1 Ch. 877 ; 

97 L. .T. Ch. 488 ; 139 L. T. 658 ; 44 T. L. B. 

692 ; 72 Sol. Jo. 618. 

11. Add. Annotation : — Refd. Kramer t?. A.-G.> 
[1923] A. C. 628. 

12. Add. Annotediom : — As to (1) Apprvd. Kramer 
V. A.-G. (1922), 92 L. J. Oh. 1. 

After this case add “ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see pp. 76-77, 
ante.*' 

13. Add, Citation 2 T. L. R. 116, D. O. 

17. Add, Annotations : — As to ( 1 ) Refd. The Jupiter 
(1924), 93 L. J. P. 156 ; Russian Commercial 
& Industrial Bank v, Comptoir D’Escompte 
De Mulhouse (1924), 93 L. f, K, B. 1098. As 
to (2) Folld. White, -Child & Beney v, Simmons ; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 671. 
Refd. Fenton Textile Assocn. v, Krassin (1921 ), 

38 T. L. B. 259 ; Banque Internationale De 
Commerce De Petrograd v. Goukassow (1924), 

40 T. h, R. 837. As to (3) Consd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. Generally, Refd. 
Musmann v, Engelke (1927), 43 T. L. B. 685. 
Mentd. Dull Development Co. v, Kelantan 
Government, [1924] A. C. 797. 

17a. j- .] — Pltfs. were an English 

limited co. of engineers & merchants. Part 
of its business wait transacted in Russia, & 
for the purpose of that business pltfs., through 


of Jurisdiction. 

their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
TAzofT-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the h^ured 
propei-ty “ directly caused by fire* rioters, 
civil commotions, w;ar, civil war, revolutions, 
rebeUions, military or usurped power. . . 

No claim was to attach under the policy 
(inter alia) ** for confiscation or destruction 
by the Govt, of the country in which the pto- 
perty is situated.** In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
imder the policies, & the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt, as the de facto Govt, of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy “ . . . for confiscation or destruc- 
by the Govt, of the country in which the 
property is situated.** — White, Child & 
Beney, Ltd. v Simmons, White, Chh^d & 
Beney, Ltd. v. Eagle Star & British 
Dominions Insurance Co. (1922), 127 L. T. 
671 ; 38 T. L. R. 616, C. A. 


Part II. — Domicil.* 


19. Add, Annotations : — As to (2) Refd. Fleming 
V, Homiman (1928), 138 L. T. 669. As to 
(3) Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 46. 

86. Add, Annotations : — Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

87. Add, Annotation : — ^Refd. Fleming v, Homi- 
man (1928), 138 L. T. 669. 


38. Add, Annotation : — Refd. Rudd v, Rudd^ 
[1924] P. 72. 

44. Add, Annotation : — Refd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

48a. — WTbere a man leaves the coimtry 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 


PART H. SECT. 1. 

•q. Person seiiled in province .] — For 
purposos of divorce tko domicil of a 
person settled in one of tho provinces 
of Oanada Is tiiat particular province 
though the Domlmon Parliament has 
legisiatiye power to dissolve the mar- 
riage. — ^A.-G. FOB Albbbta V, Cook, 


[1926] A. O. 444 ; 95 L. J. P. C. 102 ; 
134 L. T. 717 ; 42 T. L. li. 317.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

40 iii. — .1 — Where a person 

whose domicil of ongln was outside* of 
the United States & who has acquired a 
domicil of chplce in one of the states 


thereof, resides temporarily In another 
country with the intention of returning 
to some place in the United States, 
though not necessarily to the state in 
which he formerly lived, he does not 
revert to his domloil of origin, even 
with respect to divoroo.— Nelson v, 
NEIAOX, [1925] 8 D. L. H. 22 ; [19251 
2 W. W. R. l.-~-UAN. 
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a domicil of choice there, only when with that 
intention he again resides there* The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired.— Fleming v, Hoeniman (1928), 
138 L. T. 669 ; 44 T. h. R. B15. 

50. Add, Annotation : — As to (6) Refd. Re 
Annesley, Davidson v. Annesley, [1926] Ch. 
692. 

51. Add. Annotation : — As to (2) Retd. Rudd v. 
Rudd, [1924] P. 72. 

Alter revival of domicil on abandon- 
ment of domicil ol choice.] — ^F leming v. 
Horniman, No. 48a, ante. 

•]— Rudd v. Rudd, No. 903a, post 

59. Add. Annotation : — As to (2) Refd. Re 
Annesley, Davidson v. Annesley, [1926] Ch. 
692. 

66. Add. Annotation : — Folld. Re Ounnington, 
Healing v* Webb, [1924] 1 Oh. 68. 

67. Add. Annotation : — ^Refd. Fleming v. Horni- 
man (1928), 138 L. T, 669. 

68. Add. Annotation : — Ae to (1) Reid. Rudd v. 
Rudd, [1924] P. 72. 

69. Add. Annotations: — As to (1) Refd. Re 
Annesley, Davidson v. Annesley, [1920] Ch. 
692. Generally, Mentd. Perlak Petroleum 
Maatschappij v. Been, [1924] 1 K. B. Ill; 
Buerger v. New York Life Assce. (1927), 96 
L. J. R. B. 930. 

104. Add. Annotations : — As to (1) Expld. Graham 
V. Graham, [1923] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 46. 

115. Add. Annotations: — ^Refd. Rudd v. Rudd, 
[1924] P. 72 ; Bartlett v. Bartlett, [1926] 
A. C. 377 ; Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 

128. Add. Citation : — 4 Notes of Cases, 698, n. 

142. Add. Annotations : — As to (2) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; H. v. H., 
[1928] P. 206. 

145. Add. Annotation : — Consd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

192. Add. Annotation : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

214. Add. Annotations : — ^Apld. Salvesen (or von 
Xiorang) v. Austrian P^perty Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford 
. & Von Kuhlmann, [1923] P. 130. 


218. Add. Annotations : — Asto (1) Consd. H, v. H., 
[1928] P. 206. ,Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Generally, Held. Dewe v. 
Dewe, Snowdon V. Snowdon, [1928] P. 113. 

220. Add. Annotations: — As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A, C. 641 ; 
H. V. H., [1928] P. 206. 

221. Add. Annotations: — As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444 ; Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. Q. 641. 

223. Add. Annotation : — ^Reld* A.-G. f Alberta v. 
Cook, [1926] A. 0. 444. 

225. Add. Annotation : — ^Expid. A.-0. for Alberta 
V. Cook, [1926] A. C. 444. 

228. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444; Salvesen (or 
von liorang) v. Austrian Property Admini- 
strator, [1927] A. C. 641. Refd. Mitford v. 
Mitford & Von Kuhlmann, [1923) P. 130; 
Republica de Guatemala v. N\mez, [1927] 
1 K. B. 669; H. v. H.. [1928] P. 206. 

248. Add. Annotation : — Consd. Re Annesley, 
Davidson v, Annesley, [1926] Ch. 092. 

249. Add. Annotation: — ^Dbtd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

249a. .] — The question whether a person 

is or is not domiciled in a foreign coimtry is 
to be determined in accordance with the 
requirements of English law os to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Bng^lishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 : — Held : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 
of deceased wo\ild apply French mumcipal 
law, & the testamentary disposing power of 


PART II. SECT. 8, SUB-SECT. 1.— A. 

51 ii. .] — A domicil of 

ori]^ differs from a domicil of choice 
mainly in this, that its character is more 
enduring, its bold stronger & toss easily 
shaken off. Such a domicil continues 
unless it Is shown with perfeot clearness 
Sc satisfaction that there was a fixed 
& settled purpose to acquire ^ new 
domicil. This onw is a heavy one. Sc 
is upon those who assort a change of 
domicil.— JRe Murray *8 Estate, [1921 ] 
3 W. W. R. 874 ; 31 Man. L. 11. 362.— 
CAN. 

61 m, — A domicil of 

origin is not easily shaken off. Mere 
absence from home, roving Sc wander- 
ing, however long pursued, are not In 
themselves sufficient to effect a ebanro ; 
to do so there must bo a fixed Sc setued 
purpose to ahandhn the donlicil of 
origin Sc to settle in the oountry ol 
ohoioe. — B arry e. Jambs (1921 ), Times, 
Apr. 29; [1921] 3 W. W. II. 182.— 
8. AF. 

PART IL SECT. 8, SUB-SECT. 1.— a 

68111. .] — Gno'mROP V. Groth- 

KOP, [1928] Nw Z. L. R. 1.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

67 ii. .] — <3rosbt v. Thom- 

son (N. B.), [1926] 4 D. L. R. 66.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 

B. (J). 

146 i. House or apartments rented in 
another country-^Family estate kept up. ] 
— Deft., whose domicil of origin was 
Scottish Sc who held a Scottish title 
& owned large landed estates In 
Scotland, left ^Scotland in 1895 for 
Canada, 8c carried on hiisiness there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year. In order to supervise 
his financial interests, which were in 
America, & to avoid British income 
tax. He retainod his Scottish estates. 
Sc resided on thorn during some part 
of each year. In correspondence ^th 
his wife, who lived in London, he 
referred to the family residence on his 
Scottish estates as “ home,*’ Sc in an 
affidavit signed by him in 1920 he 
described Mmsolf as a doniioilod 
Scotian : — Held : deft, had failed 
to prove an intention to abandon Ws 
Scottish domicil Sc to acquire a domicil 
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Of choice In America. — Ross v. Ross, 
(19261 S C. 1038.— SCOT. 

sr. Residence in country of origin 
retained — Residence in another country 
— Connections with country of origin 
continued.}— Re Murray’s Estate, 
[1921] 3 W. W. R. 874 ; 31 Man. L. R. 
362.— CAN. 

Bt. .1 — Donald v. 

Donald, [1922] N. Z. L. R. 237.— N.Z. 


PART II. SECT. 8, SUB-SECT. 2.— G, 

' gw. Income tax paid in country of 
choice — Claims for income tax in country 
of origin successfully resisted.] — Held: 
facts of great importanoe in deter- 
mining question of aomioU. — Barry v. 
James (1921), Times. Apr. 29: [1921] 
3 W. W. R. 182.— S. AF. 


PART II. SECT. 8, SUB-SECT. 4. 

230 X . ^,1 — Boyle «. Boyle, 

[1925] 1 W. W. R. 829.— CAN. 

280 xl. .] — Jones v. Jones 

(1923), I. L. R. 1 Ban. 705.— IND. 
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deceased wa43 governed by that law.-^JSe 
ANKBJSLBY, DAVIDBON V. AimBSLBY, [1926] 
Oh. 692 ; 96 L. J, Oh. 404 ; 136 L. T. 608 ; 
42 T. L. B. 684. 


ANNESLafflT, DAVJMON 
V, Akkeslsy, No. 249a» ante. 

265« Add. Annotation Kram er v# A.-0.| 

[1928] A. 0. 528. 


Part III. — Nature 

290. Add* Annotation: — Bald. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Oh. 192. 

297« Add. Annotatiana : — Be Berchtold, 
Berchtold v. Oapron, [}928] 1 Oh.. 192. Mentd. 

Be Bush, Warre v. jEtush, [1928] 1 Oh. 56. 

800. Add. Annotation : — ^Refd. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Oh. 192. 

802. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest in proceeds of sale of English 

freeholds — By English law.] — When a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 


of Property. 

trust for sale but not yet sold, such an Interest 
is an immovable, A the succession thereto 
is governed by the leap aitue. — Be BEROBTOLD, 
Berchtou) V. Capbon, [1928] 1 Ch. 192 i 92 
L. J. Oh. 186 ; 128 L. T. 691 ; 67 Sol. Jo. 212. 

803. For the paragraph in the original volume 
substitute the paragraph numbered 802 in 
the original volume. 

808. Add, Annotation : — Refd. Be Berchtold, 
Berchtold e. Oapron, [1923] 1 Oh. 192. 

309. Add. Annoioiion •*— ^onsd. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Oh. 192. 

311. Add. Annotation : — Generally ^ Mentd. Be 
Berchtold, Berchtold v. Oapron, [1923] 1 Oh. 
192. 


Part IV. — Immovables. 


822. Add. Annotation : — Mentd. Tallack v. Tal- 
lack & Broekema, [1927] P. 211. 

849. Add. Annotation : — ^Refd. Himter v. Stad- 
tische Hochseefischerei Oesellschaft, [1025] 2 
K. B. 493. 

852. Add. Citation : — svh nom. Anon., 1 Salk. 404. 

363. Add. Annotation : — Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

868. For ** (2) an order giving leave to serve a 
writ in an action for rescission ” read ** (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.” 


Add. CUatim 127 L. T. 209. 

878. Add. Annotation : — ^Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

874. After this case for "Foreign Judgments 
generally .] — See Part XIV., post,** read 
” Foreign judgments generally, see pp. 444 
et aeq.f post,** 

380. Add. Annotationa : — Aa to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Oh. 15; Guatemala (Bepublica de) v. Nunez, 
[1927] 1 K. B. 669. 

400* Add. Annotation : — ^Mentd. Be Jordison, Baine 
V. Jordison, [1922] 1 Oh. 440. 


Part V. — Movables. 


417. Add. Annotation: — Consd. Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

417a. •] — The Q. Oo. was a co. 

incorporated iia carrying on business in 


Queensland. In Sept. 1886, the Q, Oo. 
i^ued A depofidted with the U. Ba^, as 
security for moneys due A to become due, 
two debentures, the one for £10,000, A the 


PART III. SECT. 2. 

p i. .] — Although land lor ptir- 

poBOB of BucccHBion may be regarded 
as personal property, it Is not a 
movable, — A ubxa^deuv. A.-Q., [1M73 
1 V. L. R. 602 ; [19271 I W. W. R. 
143; 88 B. O. R. 28.~CAN, 

Interest in land oQreed to be 
on the death intestate 
of an owner of land situate In Saskat- 
chewan his title Is subject to the interest 
of a purcha'^er under an outstanding 
agreement for sale, the interest of 
deceased in the land is immovable 

f iroper^. St devolves according to the 
aw of Saskatchewan Sc is to be 
administered hy the representative of 
the estate in that province, even though 
deceased died domiciled elsewhere. — 


Be BtTBKB Estate (Sask.), [1927] 3 
W. W. E. 718.— CAN. 

PART fV. SECT. I, SUB-SECT. 1. 

814 iv. .3— Be Hickson, 

[19271 4 D. L. R. 607 ; 61 O. L. R. 
ISO.— CAN. 

384 i. IVeeposs to land — Laitd situate " 
abroad — Injury ^ fire spreading into 
foreign ;Sfa/e. h—BoshCNi) e. Abbots- 
ford Lumbrr Minzno ft Dbvblopmbnt 
CO.Mie261 1 D. L. R. 978 ; [1926J 1 
W. W. R. 476 ; 84 B. O. R. 485.— CAN. 


PART IV. SECT. 8, SUB-SECT. 8. 
849 L — — BoofNahheritoae.! — ^Testa* 
tor, domldled in . England, loft a will 
in Enmand ft in English form 
dlspochsg of his whole estate, which 


866 


oonslsted of the most part of real A 

{ jemonal property In Engtond. but also 
noluded Soottlsh heritaro : — Held ; the 
Boottlsh ots. had exolufdve lurisdiotion 
in an action dealing with oompettng 
elaims to the Soottlsh herltaie.— 
FOSTSOI e. FOSTSB'S TteCSTBZS, {1983] 
8. 0. 818.— SCOT. 


PART V. SECT. 8, SUB-SECT. 1. 

409 I. Mobdia seq%iwnitwr personam.] 
— A., whose domicil was in Ontario, 
died in Jdtohiimn. Certain securities 
were, at the fime of his death, in a 
bank in Michigan Held .* the se- 
curitios, although physically^ sStnated 
in Michigan, had an artlSoial or leidd 
status in Ontarip.—rA-Q. fob Ontaiuo 
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Uft C^,OO0' ; both debentoxfie aeaigned 
tbe mxcaUe^ papital of the co.» & weve» as the 
cjU held, valid aooordiog to the Lbkw of Queens- 
mnd. Ixi Dec. X886 the Q. Oo. made a call 
of if60 a share payable in lour instalments, 
in Feb., Apr;, June, & Aug. 1887. The co. 
had many shareholders docficiled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a wimiUr 
order was made in England. On Feb. 24, 
1887, the A. Ck)., a cp. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Oo. laxm smns entrusted to them 
for investment. Immediately a^r the 
institution of the action the call moneys due 
under the caU made by the Q. Oo. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. 06., but the order was expressly made 
without prejudice to the seciuity, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Oo. which the A. Oo. 
had acquired by their proceedings, A the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1 889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,062 4s. 6d« The U. Bank, whose 
claim against the Q. Oo. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pav over to the 
bank all the moneys in his h^ds representing 
proceeds of the said call. The A. Oo. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the edect 
of attaching the fund in favour of the creditor 
obtainmg it, A upon the decree being pro- 
nounced in the suit the security would become 


complete, A that such an&mstment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a oo. was for this purpose 
equivalent to a decree; A that, aooording 
to the law of Scotland, in order to create a 
competent security over incorporeal persopal 
property, the assignment thereof must he duly 
mtunated to the debtor : — Held : without 
decldhig the point whether the maxim 
** MobUia aewunbur perewiam " made the 
assiflmment of the calls hy the Q. Oo. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of i>ersonal prox>erty is carried out 
validly according to the law of the country 
where the prop^y is situidied, it cannot be 
made invalid by anything In t law of the 
assignor’s domicil ; A as Q|| evidence proved 
that the arrestment operatea Ss an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have efitect 
by the law of Queensland. — He Qxjbensland 
Mbroantilbj a Agency Co., Ex p, Acstha- 
lASlAN INVBSTBIBNT CO., Ex p. UNION BANK 
OP Australia, [1892] 1 Oh. 219 ; 61 L. J. Oh. 
146 ; 66 L. T. 433 ; 8 T. L. R. 177, 0. A. 

Annotaiitma : — Consd. Guatemala (B^ubiloa de) v. Nunea 
(1926), 95 L. J. K. B. 955. BeSd, Kelly v. Selwyu. [1905] 
2 Ch. 117- 

418. Add. AnnoteUiona : ~ Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. Mentd. Re AJlester, [1922] 
2 Ch. 211 ; Pennington v. Reliance Motor 
Works, [1923] 1 K. B. 127. 

421. Add. Annotation : — Refd. Sedgwick Collins v. 
Rossia lusce. of Petrograd (1926), 133 L. T. 
808. 

428. Add. Annotations : — ^Apld. Guatemala (Re- 
publica de) V. Nunez (J920), 95 L. J. K. B. 
956. Refd. New York Life Insce. v. Public 
Trustee, [1924) 1 Ch. 16. 

424. Add. Annotation : — Distd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part VI. — Succession. 


439. Add. Annotation : — ^Refd. Be Berchtold, 
Berchtold v. Oapron, [1928] 1 Ch. 192. 

439a. Interest In proceeds of sale of English 

freeholds.l-^/^ Bekcutold, Berchtoud v. 
Cafron, No. 302, ante, 

440a. — - Will of Egyptian realty made by British 
subject domloUed in Egypt —Ottoman Order 
in Council, 1910, art. 90. J — ^A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of property which was all in Egypt. 
He was sumved by his mother, who accord- 


ing to the Moslem law of inheritance was 
entitled to a one-alxth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow A 
children ; — Meld : having regard to the pro- 
viso to the above art. testator bad no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law. — ^BABTUtfVr v. Bartlett, [1926] A. 0. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. C. 

448. Add. Annotation : — As <o,(l) Refd. Be Beroh- 
toid, Berchtold v. Caprom [1923] 1 Ch« 192. 


PART VL SECT, S, 8UB-SB0T. 1.— A. 

458 is. -- — ^.1 — ^Testator who had 
formerly xeftided In N.E. went to 
Vlotoi^, where according to an af^ 
davit Hied by hh» expr. he acquired & 
at hia death retained a domicU. Tto 
bulk of hit property waa Invited In 
bonda A In of land In sA.A. 

uSd: & muses, were rndva^ 
propiSty, A the intestate juooaaalhn 
to ffiem waa govern^ by mc^law of 
deoeaiSd*a dSni^. — ***’" 


11922J N. 2. L. R. 468.— N.Z. 

458 X. .J— War Stock A National 

War Honda are Ito* ** British In- 
restmenta, alth^ 

England. A ^ ^ 

doxiilotled in Bootiand : — Reid : the 
elfect of the deetlnaUona f©3 to be 
aaoertalned according to ScoU law, « 
BOt> according to English^ law.—, 

OUI<NINQBaM*8 TBCSTBBB ^CUNNINO- 

U984J s. c. 581.— SCOT. 

453 xli — .1— A domiciled Boots- 

867 


man died leaving a will In- Bcottish 
form, by which he conveyed bis ertate 
to Sccttlsh tniateea, A directed them 
to sot aside a certain sum for the use 
of a liferentrix. A on her death to pay 
a legacy out of it to a named legatee. 
He further directed that, in the event 
of the legatee predeceasing the period 
of division without leaving issue, the 
legacy should be/ paid to the legatee’s 
** hAu^est heirs.” The legatee pre- 
deceased the llferentrlx without leaving 
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460. Add* Annotation: — OmoruUy^ MentcL Ord 
V. Ord, [1923] 2 K. B. 432. 

511, For the paragraph in the original volume 
Bubstitute the following paragraph : — 

Share In proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of real 
estate settled upon a triist for sale, which 
has not been executed, is personal estate 
within WiDs Act, 1861 (c. 114), s. 1 . — ^ 
Lyne’s Settlement Trusts, Be Gibbs, 
Lyne V. Gibbs, [1919] 1 Ch. 80 ; 88 L. J. Oh. 
1 ; 120 L. T. 81 ; 36 T. L. R. 44 ; 63 Sol. Jo. 
63, C. A. 

Annotation : --Reid* Berohtold, Berohtold v. Oapron, [1923] 
1 Ch. 192. 

521. Add, Annotation : — FoUd. Re Ormnington, 
Healing v. Webb. [1924] 1 Ch. 68. 

526a. .] — By his will made in English 

form in Engiand testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
Engliidi, aU his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equaUy between ten named 
legatees ; & if any of such legatees died in bis 
lifetime the legacy was to belong to the issue 
of such person. Testator died in Prance, & 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
. dc the property comprising the residue was 
in England. T^he residuary legatees were all 
English. On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled : — Held : the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general nde applied, & the will must be 
construed by iVench law. — Re Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68 ; 93 
L. J. Ch. 95 ; 130 L. T. 308 ; 68 Sol. Jo. 
118. 

528. Add, Annotation: — As to (1) Refd. Re 
Manners, Manners v. Manners, [1923] 1 Ch. 
220 . 

586. Add, Annotation : — Consd. Favorke r. Stein- 
kopff, [1922] 1 Ch. 174, 

548a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Re Schnappeb, 
[1928] 1 Ch. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

563a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 


grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods of Henderson (1860), 2 Rob. 
Bed. 144 ; 7 Notes of Cases, 378 ; 163 B. R. 
1271. 

574. Add, AnnotcMon: — ^Refd. Rs McLaughlin, 
[1922] P. 236. 

580a. Foreign grant of will dc unattested 

codicil — Followed.] — In the Goods of PoY 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

587a. — Win made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
( 1866), Dea. & Sw. 4 ; 26 L. T. O. B. 128 ; 
1 Jur. N. S. 1220 ; 4 W. E. 164. 

587b. S, P, In the Goods of Guttibrez (1869), 38 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. 
In the Goods of Gutibres, 20 L. T. 768 ; 33 
J. P. 636. 

590. Add, Annotation : — Consd. In (he Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add, Annotation : — Refd. Re Annesley, David- 
son V, Annesley, [1926] Ch. 692. 

594a. .] — A British born subject, 

domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of M^ta applicable to 
wills made in that island, the ct. refused to 
pronotmee agamst the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — F rere v, Frbrb (1847), 6 
Notes of Cases, 698. 

615. Add, Annotation : — As to (2) FoUd. Re 
Cunnington, Healing v, Webb (1923), 68 
Sol. Jo. 118. 

621a. '.] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
win was an effectual exercise of the power, — 
Be Strong, SmoNG v, Meissner (1925), 96 
L. J. Ch. 22 : 69 Sol. Jo. 693. 

626a. Over stock representing proceeds of sale of 
real estate in England — & liable to be laid out 
in purchase of land.] — ^An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion actipn, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 84, by her will 


issue. Both at the date of testator’s 
death & his own death he was a 
domiciled Engllshnian. On the death 
of the liferentrix i^Beld : In the 
absence of any indicstion of a con-^ 
trary intention on the part of testator, 
the legatee's heirs fell to be ascertained 
by tbe law of his domicil, i.e., the law 
of England. — Smith’s Trustees t>. 
MACPBfiBSOK, [1926] S. C. 983. — SOOT. 


PART VI. SECT. 2, SUB-SECT. 2. 

8 d. Inteetate domiciled abroad leaving 


ihares in Canadian company — Issue a 
to ownership of shares — By what cour 
deiermined.h-Re Fenwick (191 A), 3i 
O. L. R. 29 ; 9 O. W. N. 227.— CAN. 

PART VL SECT. 2, SUB-SECT. 8.— 

D. (a). 

521 iy. — — ‘«1 — Re Roper (Deceased) 
[1927] N. Z, L. R. 731.— n:z. ^ 

PART VI. SECT, 2. SUB-SECT. 8.- 

D. (b). 

sm. Heirs •*---In Camadian wUlr- 

368 


Whether adopted children included ,] — 
Where In a will of testator domloiled 
in British Columbia a gift of personalty 
is made to a person ” or Ms heirs ** ic 
such person dies domiciled in a foreign 
oountry before the death of testator, 
the word ” heirs ” includes an adopted 
child, where under the law of that 
oountry the effect of adoption is to 
confer on an adopted child all the rights 
& status of a child bom In lawful 
wedlock* — PuBosu. v, HB?a)RiOKB ' 
Marks. (B.CJ, [1925] 3 D. L. H. 864; 
[1925r2 W. W. R. 089.— CAN, 
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in the French language gave “ all her pro- 
perties & chattels (tous lea hiena et droita 
mobiliera) ** to T. absolutely : — Held : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, &; the fund being personal 


estate in form, it passed by the will . — Re 
Harman, Lloyd v. Tardy, [1894] 3 Ch. 
607 ; 03 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 
649. 

Annotation : — ^Reld. Re Scholofleld, Soholefleld v» St. John, 
Re Young, Smith v» St. John, [1905] 2 Oh. 408. 

638. Add. CUation :—m L. T. 117. 


Part VII.- 

639. To the cross-reference before this case add 
“ No. 1981a.*’ 

639a. .] — Pltf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of Gk)d, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners* servants. It 
was further provided that aU questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowner unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.* servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
&; enforceable, by English law, but, applying 
the ejttadem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
— Jones v. Oceanic Steam Navigation Oo., 
Dtd., [1924] 2 K. B. 730 ; 93 L. J, K. B. 1053 ; 
132 L. T. 207 ; 40 T. L. R. 847 ; 69 Sol. Jo. 
106 ; 16 Asp. M. L. 0. 432. 

640. Add. Annotation : — ^Apld. Pass V. British 
Tobacco Co. (Australia) (1920), 42 T. L. R. 
771. 

641. Add. Annotaiiona: — As to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappij v. 
Finlay, [1927] A. C. 604. Generally ^ Mentd. 
Matthey v. Curling, [1922] 2 A. C. 180. 

643. Add. Annotations : — ^Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K, B. 730; 
N. V. Kwik Hoo Tong Handel Maatschappij 
V. Finlay, [1927] A. C. 604. Mentd. Sanderson 
V. Armour (1922), 91 L. J. P. 0. 167. 

644. Add. Annotation : — As to (2) Refd. Cayzer, 


Contracts. 

Irvine v. Board of Trade (1926), 95 L. J. K. B . 
1054. 

645a. .] — The master of a I^OTth German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty &; the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at P., & was ordered to 
proceed to an English port to discharge : — 
Held : as the intention of the parties as to 
what law should govern was to be gathered 
from the circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
— The Wilhelm Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. C. 82. 

Annotations : — Refd. The San Roman (1872), L. II. 3 A. & K. 

683 ; Tho Dannobrog (1874), 31 L. T. 759. 

646. Add. Annotations : — Apld. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A, C. 604. 

(c) Application of Lex loci solutionis (Vol. XI,, 
p. 392). 

650a, Contract by State — ^Loan.] — When tho Govt, 
of a State contracts a loan in another country, 
tho contract is governed by the law' of the 
State whoso Go’^. contracts tho loan, & not 
by the law of the country in which the con- 
tract is made. — Smith v. Weguelin (1869), 
L. R. 8 Eq. 198 ; 38 L. J. Oh. 465 ; 20 L. T. 
724 ; 17 W. R. 904. 

Annotation : — ^Befd. Goodwin v. Robarts (1876), 1 App. Cas. 

476. 

Before 659 add as follows : — 

658a« General rule.] — Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, m£^e in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 

g arted with their possession of Ss property 
1 them, & the purchaser had, after their 


PART VI. SECT. 3. 

635 Iv. .] — Re Bubke 

Estatb (Saak.), p. 366, ante. — CAN. 

PART VII. SECT. 2, SUB-SEOT. 1.— 

B. (b). 

662 vi. Aaaeaameni of damages.] 

J.S. 


—Damages recoverable In an action for 
breach of contract made abroad will be 
determinod by the proper law of the 
oontract, that Is to say, the law which 
the parties intended should govern their 
rights & llabilitios. — Horst v. RivEf: 
LEY, [1924] 2 D. L. R. 1002 ; [1924] 

369 


2 W. W. H. 443 ; 34 B. C. R. 19 ; 
affd., [1925] 1 D, L. R. 159.— CAN. 

662 vii, .] — Lucas & (3o. v. 

Monoton Supply Co., tl924]4 D. L.R. 
376.— CAN. 
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airival in Maltai dealt with them in a manner 
inconsistent with the ownership of the 
vendor* he had no right to reject the goods 
& rescind the contract^ which was governed 
by the law of Gibraltar. — Benaui & Co. v. 
Bbbono, [1024] A. 0. 614 ; 08 L. J. P. 0. 
133; 131 L. T. 1, P. 0. 

664. Add, Annotation: — Refd. R^ublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


668. Add, Annotations: — Held. Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669; Be 
Visser, Holland v, Drukker, [1928] Ch. 877. 

669. Add, Annotation: — Refd. R^ublica de 

Guatemala v, Nunez, [1927] 1 K. B. 669. 

670. Add, Annotations: — Consd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 
Refd. Re Visser, Holland v, Drukker, [1928] 
Ch. 877. 

672. Add, Annotation: — ^Refd. Farr, Smith v, 
Messers, [1928] 1 K, B. 397. 


676. Add, Annotation: — Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse, [1923] 2 K, B. 
630. 


683. Add. Annotation :^Retd» The Colorado, [1923] 
P. 102. 

688. Add, Annotations Refd. Benaim v, Debonos 
[1924] A. C. 614. Mentd. Matthey v. Curling, 
[1022] 2 A. 0. 180. 

699. Add. Annotations: — Consd. Cantiere Navale 
Triestina r. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. Apld. Kursell 
V, Timber Operators & Contractors (1926), 
95 L. J. K. B. 689. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office ^ the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Ix}ndon branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law:— Hc/d; 


it was peimiscdble necessary to look at 
the terw of the ooatraots & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable. — 
Nbw Yoek Life iNSURAKoa do. v. Public 
Trustee, [1924] 2 Oh. 101 ; 03 L. J. Oh. 
449 ; 131 L. T. 488 ; 40 T. L. R. 430 ; 68 Sol. 
V Jo. 477, 0. A. 

Ann<4ation8: — ^Rstd. Swedisli Central Hy. Thompson, 
[19241 2 K, B. 255; Republica de Guatemala v, Nunez, 
U927J 1 K, B. 669. 

108* Add, Annotation: — As to (1) Refd. The 
Colorado. [1023] P. 102. 

709. Add, Annotation: — Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

Tit* Add. Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations .—For 6 De G. M. G. 604 
read “ 1 De G. M. & G. 604,’* 

Add, Annotaliom: — Mentd. Lord Strathcona 

S. S. Co. V, Dominion Goal Co. (1925), 42 

T. L. R. 86; Rely-A-Bell Burglar & Fire 
Alarm Co. p. Eisler, [1026] Oh. 600 ; Be Wait, 
[1927] 1 Ch. 606. 

719. Add, Annotation: — ^Rdfd. The Colorado, 
[1923] P. 102. 

740. Add. Annotation : — As to (2) Refd. Em- 
ployers’ Liability Assce. v, Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

748. Add, Annotaliom : — As <o (1) Refd, Jebara v, 
Ottoman Bank, [1927] 2 K. B. 264. Generally, 
Mentd. larrinaga v, Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
L. J. K. B. 465. 

750. Add, Annotation: — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. 

762. Add, Annotation : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V, Baumgart (1927), 96 L. J. K. B. 
789. 


752a. -.] — Where money is 

lent in a foreign country for the purposes of 
gaming 8s gaming in that country is not 
Ulegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft, — 
Soci6t6 Anonyme des Grands Etablissb- 
MENTS DB Touquet Parib-Plage v, Baum- 
gart (1927), 06 L. J. K, B. 789 ; 136 L. T. 
799; 43T. L. R. 278. 

767* Add, Annotation: — As to (1) Ajjld. Swiss 
Bank Corpn. v, Boehmisohe IndustUai Bank, 
[1923] 1 K, B. 673. 


PART VII. SECT. 2, SUB-SEOT. 1.— 

B. (o). 

m. Bead now ** 658a i,*' 

PART VII, SECT. 2, SUB-SECT. 4.— 

B. (0). 

701 i. Marine policy — Gavemed bp 
^ loci t*OWirriC/l«.]-~PATTKRSON V. 
Continental Insurance Co. (1859). 

18 V, 0. R. 9.— CAN. ^ 

703 U. — — Hi|wm’ & 


300 ; 43 D. L. R. 716.— CAN. 

PART VII, SECT. 2, SUB-SECT, 8. 

756 1, By act of partita — Payment — 
in wriat ou>*renci/.l— “E hmka v, Bobdeb 

(1^22), 52 

0. L. R. I93.-~CAN. 

766 ii, ^.1 — Mtebs V, 


Hewitt (Ont.) (1918), U V, W. N. 766 iil. 


A < 4f 


■.]— Wberea 


payment oiiginatlnff in one country is 
to oe made in another country. 5s the 
ourrenoy denomination epeclhed is the 
same in both countries, the rule is that 
the payment must be made in the 
ourrenoy of the country where the 
money is payable, u^ess by express 
terms or neoeasary ImpUoatlon payment 
in some other currency Is requlrad. — 
SlHMS V, Cbsbnsnkoff, [1022] 1 
W. W. E. 067 J 62 D. L. R. 70S ; 15 
Batik, hi E. iB6.^AN. 
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Part VIII. — ^Torts. 


777. jidd. AnnoMion s — Retd. laaAce v. Cook. 
[1026] 2 K. B. 301. 

781. Add. Annotation : — ^Mentd. Tallack v. Tal- 
lack & Bpoekema, [1027] P. 211. 

788. Add. Annotations: — Oenerally, Mentd. Mc- 
Millan V. Canadian Northera By., [1023] 
A. C. 120 ; Walpole v, Canadian Northern 
By., [1023] A. C. 118. 


Part IX.^ 

802* Add, Annotations : — Refd. R. v, Moscovitch 
(1927), 44 T. L. R. 4. Mentd. R. v, Mosco- 
vitch (1927), 138 L. T. 183. 

806* Add, Annotatwn : — As to (3) Retd. Mitford 
V, Mitford. [1923] P. 130. 

821* Add, Annotation : — ^Mentd* Re Wombwell’s 
Settlt., Gierke v, Menzies, [1922] 2 Ch. 
298. 

827* Add, Annotation C’—^As to (2) Retd. Mitford v, 
Mitford, [1923] P. 130. 

820. Add, Annotations: — Retd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669; 
Sloggett V, Sloggett, [1928] P. 148. . 


788. Add, Citation : — sub nom, Badtolph v. Bam- 
PBTLD, Gas. temp. Finch, 186. 

789. Add, Annotaiion : — Retd. The Fafiremes, 
[1927] P. 311. 

796. Add, Annotaiion: — As to (2) Retd. Com- 
mercial & Estates Go. of Egypt v. Board at 
Trade, [1926] 1 K. B. 271. 


Marriage. 

836. Add, Annotations: — Folld jM.. ird v. Mitford, 
[1923] P. 130. Consd. Hyvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

84?0. Add, Annotation : — As to (2) Retd. Buerger v, 
Ne# York Life Assce. (1927), 96 L. J. K. B. 
930. 

863. Add, Annotations: — Retd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Been. [1924] 1 K. B. Ill; R. v. Moscovitch 
(1927), 138 L. T. 183. 


Part X. — Divorce and other Matrimonial Causes. 


873a. ,] — The jurisdiction in divorce is limited 

to England Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country. — Tallack v. 
Tallack & Broekema, [1927] P. 211 ; 96 
L. J, P. 117 ; 137 L. T. 487 ; 43 T. L. R. 
467 ; 71 Sol. Jo. 521. 


Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.J — See Husband & Wife, No. 
6542a, post, 

878. Add, Annotaiion : — ^Mentd. Rudd v, Rudd, 
[1924] P. 72. 

884. Add, Annotation : — Refd. A.-G. for Alberta 
V, Cook, [1926] A. C. 444. 


PART VIII. SECT. 1. 


775 xii. 


1 — Appel 


latit, resident In Ontario, In tlie course 
of his employment was injured in tha 
province owiner to the negUgenoe of i 
fellow servant. He sued for damage 
in Saskatchewan, In which provino 
common employment was not a de 
fenoe, although a defence to an aotioi 
in Ontario : — Held : the action ooul< 
not be maintained. — McMillan t 
OlNAOIAN NoBTUARN RY. CO., [1923 
A. O. 130; 02 L. J. P. O. 44; 12i 
L. T. 293 ; 39 T. L. R. 14.— CAN. 

776 xiii. — — ,] — An ap 

plication under K. B. Act, 192( 
(Sask.), for leave to bring an actioi 
for damages for personal injuries in 
curred in the province of Alberta ii 
the oourse of pltf.*8 employment wa 
refused, on the ground that the aoh 
oomplained of were not “ unjustifiable ’ 
according to Alberta law, & ai 
essential oonditiou to found th< 
action was not fulfilled. — Ward v 
British American Oil Go.. Ltd. 
[1923] 1 W. W. R. 1240; 16 Sask 
L. R. d26.-^AN. 


PART Vlll. SECT. 2, SUB-SECT. 1. 

780 i. Trespass to person — Damages 
of cofnpensaHon entrusted 
to special tribunal in gauntry where tori 
oommiUieid,h^iage In B. C. the board 
Appointed under Workmen’s Oom- 
Ponsatfon Act has exclusive jurlsdiotion 
lu matters of compensation in lieu of 
^ iwbts of action of a workman or 
Au dependents against bis employer 
for any aooldent aiisiiig out of 6c in the 
oouiM pt his employment, no action 
oen lie In Saakato&watt On behalf of a 


widow & child of a workman for his 
death while domioiled in B. C. — Wal- 
POLK V. Canadian Northern Rt. Co., 
119231 A. C. 113; 92 L J. P. C. 39 ; 
128 L. T. 289 ; 39 T. L. R. 1C.— CAN. 

b. For “ Trespass — Negligence — 
Common employmerU — Lex loci actus ** 
read ** — ^ — Negligence — Common cm- 
ploymeni — Lex loH actus,** 

I. After this ease add ** See, also. 
No. 776 idi.. ante,** 


much as the domicil of W. was In N. 
& the marriage was celebrated in N., 
& the N. cts. would not regard the 
validity of the marriage as affected by 
an incapacity imposed by the law of 
the husband’s domicil not recognised 
by the law of N. — Friedman r. Fried- 
man’s EXF.ruTOB8 (1922), 43 N. L. R. 
259.— S. AF. 

PART X. SECT. 1. SUB-SECT. 2.— 

A. (a). 


PART IX. SECT. 1. SUB-SECT. 1. 

811 i. Marriage solemnised ac» 

cording to law of state ,] — If a person 
domiciled In a ooimtry whose laws 
permit poljrgamous marriages is, in 
aocordanco with its laws, married there 
to two wives, oitizens of that country. 
& dies while still domioiled there though 
temporarily residing in B. C.. the status 
of the wives will be recognised by the 
ote. of B. C. for the purpose of fixing 
the Buooession du^ payable on 
movable property In B. C. going under 
deceased^ will to each of the wives. — 
Yewo. A.-G. FOR British Columbia, 
[19241 1 D. L. R. 1166; 1 W. W. R. 
758 ; 33 B. C. R. 109; reosg, S. 0. 
suh nom. He Lee Oheono, [1923] l 
W. W. R. 867.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 ii, In 1911 H., domiciled 

m the Transvaal, married his deceased 
wife’s sister, W., who was domiciled 
In Natal. By the common law pre- 
vailing In T. at the time, marriage 
between a man 6c his deceased wife’s 
sister WAS prohibited. In N. such a 
marriage was permitted by statute ; — 
Held: the marriagB was valid inos- 

871 


878 i. 

riage ,] — Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. 6c domiciled 
in that country : the marria^ was 
celebrated & both parties resided in 
India until Jan. 1923, when the hus- 
band left for America • where he 
remained. Adultery 8c cruelty were 
committed within the jurisdiction of 
the ct. sufflolont to entitle petitioner 
to a decree nisi : — Held : the ot. had 
jurisdiction to pass the decree. — 
Miller v. Miller (1924), 1. L. H. 52 
Calc. 566.— IND. 


879 iv* 

domicil of the married pair at the time 
when the question of divorce arises 
is the test of jurtsdlctlon to dissoive 
their marriage. & the ct. of the bond 
fide existing domicil has jurisdiction 
over persons oiiglnalJy domiciied in 
another oountry to undo a marriage 
solemnised in that other country ; 
6i snob a divorce will be recognised by 
the cts, of Ontario, even if granted for 
a cause wUoh would not be sufilciept 
to obtain a divorce in Ontario.— 
Cromarty v, Cromarty (19X7), 38 
O. L. E. 481 : S3 D. L. R. 151.-^AK. 



Cases 886-r918a. 


English and Empire Digest Supplement. 


885. Add. Annoiaiiona : — Consd* A.-G. for Alberta 
V. Cook, [1926j A. C. 444; SalveBen (or von 
Lorang) v. Austrian Property Administrator, 
[1027J A. 0. 641. Reid. Graham v. Graham 
(1923), 128 L. T. 639 ; Eustace v. Eustace 
[1924] P. 46 ; Rudd v. Rudd, [1924] P. 72 ; 
Sasson v. Sasson, [1924] A. C. 1007. 

891. Add. Annotation : — Mentd. Bosworthick v* 
Bosworthick, [1927] P. 64. 

894. Add. Annoiaiiona:- — Consd. Graham v. 

Graham, [1923] P. 31 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927J A. C. 641. Reid. Mitford v. Mitford, 
[1923] P. 130. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband^s 
domicil deft, must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign Sta.t^s simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of .the wife. — 
H. V. H., [1928] P. 200 ; 97 L. J. P. 116 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698. 

895. Add. Annoiaiiona : — Aa lo (1 ) Reid. Graham 
V. Graham, [1923] P, 31 ; Eustace v. Eustace, 
[1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L, T. 717. 

899a. .] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 76), s. 16, does not enable the 
wife to acquire a domicil ditlerent from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band’s domicil. The elTect of sects. 25 & 20 
of the above Act upon the legal relationship 
of the spouses after a decree for judicifd 
separation is confined within the precise 
terms of those sects. — A.-G. for Axbekta v. 
Cook, [1920] A. C. 444 ; 95 L. J. P. 0. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317, P. C. 

Annotations : — Consd. SalveBen (or von Loran&r) w. Austrian 
Property Admiuibtrator, [1U27] A. C. 641. Held. H. v. H., 
[1928J P. 206. 

899b. Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante. 

903a. .] — (1) The burden of 


proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the materia] time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. . 

(3) Even if the American ct. had juris- 
diction petitioner would have hot have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cts. — R udd v. Rudp, [1924] P. 72 ; 

- 93 L. J P 46 ; 130 L. T. 676 ; 40 T. L. R. 

197. 

903b. Subsequent change of domicil 

by husband.] — H. v, H., No. 894a, ante. 

905. Add. Anyiotaiion : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

906. Add. Annotation : — Consd. A.-G. for Alberta 
V. Cook, [1920] A. O. 444. 

916. Add. Annotation : — Refd. Graham v. Graham, 
[1923] P. 31. 

917. Add. Annoiaiiona : — Consd. A.-G. for Alberta 
V. Cook, [1920] A. C. 444; H. v. 11., [1928] 
P, 206. Refd. Graham v. Graham. [1923] 
P. 31 ; Raeburn v, Raeburn (1928), 138 L. T. 
072. 

918. Add. Annoiaiiona : — Dlstd. Eustace v. Eustaoe, 
[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31 ; Mitford v. Mitford, [1923] 
P. 130. 

918a. •.] — It is established by the cases 

of Armytage v. Armyiage, No. 917, ante, 
& Anghinetli v. Anghinetli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a menad et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1631 (c. 9), 8. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dweUiiig, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without llis Majesty’s Dominions, cannot 
extend the jurisdiction. — Graham v. Graham, 


890 iv. ,J — An action by a 

huBbaiid, who had been marriod in 
Ontario, In a foreign State for a divorce 
resulted in fuvour of the wife, & judg- 
ment diHsolving the marriage was 
granted to her, & by It she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, & the husband contended 
that as ho had never acquired the 
neoosaary domicil to give the foreign 
ct. jurisdiction to grant the divorce 
the judgment was Invalid : — Held : 
as he had invoked & subuxitted to the 
jurisdiction of the foreign ct., he had 
precluded liiinself from setting up 
want of jurisdiction. — Swaizik v. 

(1899), 61 O. R. 324.--CAN. 

PART X. S£CT. 1, SUB-SECT. 2.— 

A. (b). 

2 i« Must be wUhbn territorial 


limits of province ,} — The domieiJ 
necessary to confer jurisdintion to 
dissolve a marriage must be uithin 
the tenitoiial limits of the province 
whose cts. are appealed to. — Marki- 
Aoai V. Mabbiaoqi, [1923] 3 W. W. K. 
849 ; 4 D. L. R. 403.--CAN. 

899111. .1— Where a 

wife* has obtained a decree of judicial 
separation, she is entitled to acquire a 
domicil Independently of her husband. 
— Hastinos V. Hastings, H922] 
N. Z. L. 11. 273.— NJE. 

608 iva. — — The law 

of domicil governing divorce is that the 
domicil of the husband is the domicil 
of the wife: but olrcumstanoes may 
arise, as a result of that rule, which will 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her marxiago tie. — ^P ayn e. Paym, 


[1924] 3 D. L. K. 1006; 3 W. W. ll. 
111.— CAN. 

St. in Ireland — Power to elect to be 
domiciled either in Northern Ireland 
or in Irish Free State,] — Koan v. 
Kgan, [1928] N. I. 159.— fR. 


PART X. SECT, t, SUB-SECT. 8. 

•.] — Whore a wile brings 
an action of separation & aliment 
against her husband on the ground of 
a matrimonial otleuco committed by 
the husband while domiciled in Scot- 
land, the ot. in Scotland has Judsdiction 
to entertain the action, although prior 
to the biluglng of the action the 
husband has takon up his permanent 
residence & acquired a domioil in a 
foreigu country. — Hamsay e. Hambay, 
[1926] S. O. 216.— SOOT. 
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[19231 P. 81 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 


ttM B'lstaoe o Bnstaoe. [1924] P. 45. 

Reid. Haebiiru v. Baeburn (1928). 138 L. T. 672. Mentd. 
fcinuth V, Smith, [19231 P. 128. 


918b* ,] — ^Wliere the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jursidction, — Rae- 
burn V. Raeburn (1928), 188 L. T. 672 : 44 
T. L. R. 384. 


918c. Respondent domicUed In England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div, to decree judicial separation 
• at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustace i?. Eustace, [1924] 
P. 45 ; 93 L. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. Jo. 807, 0. A. 

924, Add, Annotations : — As to {\) Refd. Salvesen 
(or von Ijorang) v, Austrian Property 
Administrator, [1927] A. C. 641. As to (2) 
Consd. Salvesen (or von Tiorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

926. Add, Annotations: — N.F. Graham v, Graham > 
[1923] P. 31. Refd. Mitford r. Mitford, [1923] 
P. 130. 

926a. Parties domiciled In country where decree 
sought — Validity of marriage in dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronoxmee a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem, 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct, of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice. — Salvesen (or von 
Lorang) V, Austrian Property Adminis- 


trator, [1927] A. 0, 641 ; 96 L. J. P. C. 
106 ; 137 L. T. 571 ; 43 T. L. E. 609. H, L. 

Annotation to (3) Bold. H. v. fl. (No. 2) (1928), 97 
L. J. P. 116. 

928. Add, Annotation : — Refd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. O. 641. 

929. Add, Anywtation : — Refd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. O. 641. 

930. Add, Annotaiion : — ^Refd. Budd v, Rudd, 
[1924] P. 72. 

932. Add. Annotation : — Generally , Refd. Salvesen 
(or von Lorang) v. Austrian Property Admims- 
trator, [1927] A. 0. 641. 

035. Add. Annotations : — As to (1 ’ FoUd. Mitford 
V, Mitford (1923), 92 
(3) Refd. Eustace v. Euste^e, [1924] P. 45. 

935a. .] — Eudd v. Rudd, No. 903a, 

ante, 

944. Add. Annotations : — ^Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Jditford v. Mitford, 
[1923] P. 130. 

944a. .] — The husband, of British nationality 

& domicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage imder a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — Mitford v, Mitford & Von Kuhl- 
MANN, [1923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 163 ; 39 T. h. R. 350. 

944b. .] — Salvesen (or von Lorang) 

Austrian Property Administrator, No. 
926a, ante. 

947. Add, Citation: — suh nom. Suoden v. Ix>lley, 
2 Cl. & Pin. 567, n. 

Add. Annotation : — Consd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. 


PART X. sect. 1. SUB-SECT. 4. 

li. .J — On petition by a wife for 

restitution of oonjUKal rights : — Held : 
resp. had an Irish domicil. & the ot. 
had jurisdiction to give relief, it being 
immaterial whether resp. was or was 
not an American citizen. — Bell v, 
Bell, [1922J 2 I. R. 152.— IR. 

PART X. SECT. 1, SUB-SECT. 5. 

o i. Respondent residing in 

country where deerte sought — Petitioner 
not residing in country where decree 
sonpW.l— while resldenoo only is sufla- 
cleut to found Jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition sotting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ot. 
deollned to reinstate the petition, as 
petitioner was merely a casual visitor, 
although his wife was a resident, in 
British Columbia. — Purpy v. Purdy, 
[1910] 2 W. W. R. 661.— CAN. 

PART X. SECT. 2, SUB-SECT. 1.— A. 

q I. .] — POTRATZ V, POTRATZ 


(Sosk.). [19261 1 D. 'L. R. 147.— CAN. 

q ii, .1 — A divorce obtained by 

a wife in a foreign State, when her hus- 
band was domiotied in Saskatchewan, 
not recognised as valid. — Burxpiel o. 
Burvftei. [19261 2 D. L. R. 129: 
[19261 1 W. W. R. 667 ; 20 Sask. L. R. 
407.— CAN. 

q iii. .] — Sheaser v, Sheaser, 

[19261 3 D. L. R. 196; [1926J 2 
W. W. R, 389 ; 22 Alta. L. R. 261 ; 
varying. [1926] 2 D. L. R. 906 ; [1926] 
2 W. W. H. 129.— CAN. 

q iv. .] — Brown w. McInness, 

[19271 2 D. L. R. 655; [1927] 1 
W. W. R. 697 ; 38 B. C. R. 824.— CAN. 

927 V. .1— As the 

domicil of a wile Is the husband *b 
domioU 6c foreign proooedings caimot 
affect the legal status of a mai’nage 
In Canada, 'where the grounds suppor^ 
ing a foreign decree would not support 
a deoroe under (Canadian law : — Hetd : a 
wife's divorce & re-marriago in Mm- 
nesota constituted legal adultery, 6c 
furnished ground for the husband's 
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claim for dissolution of the Canadian 
marriage. — Campbell v, Caaipjeiell, 
[1921] 2 W. W. K. 849,— CAN. 

927 vl. .] — Where a 

husband had left Manitoba for the 
urpose of obtaining a divorce which 
e could not have obtained there, 6c 
had obtained a divoroo abroad 6c 
majTied again : — Held : the wife's 
prayer for divorce should be granted. — 
Yates v. Yates, [1924] 4 D. L. R. 
835 ; 3 W. W. R. 678,— CAN. 

938 W. .) — Cromarty 

V, Cromarty, No. 879 Iv., ante. — CAN. 


PART X. SECT. 2, SUB-SECT. 2. 

947 lii, .] — Cromarty v. Cro- 

MARTY, No. 879 iv., ante. — CAN. 

PART X. SECT. 2. SUB-SECT. 8. 

■a. Presumption in favour of validity 
of jwoccedinps. ]— Fields v. Fields, 
[19^1 2 D. L. R. 266 ; 68 N. 8. R. 66. 
—CAN. 
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952* Jldd. Annotations: — Consd* Jaoobaon v. 
Frachon (1927), 44 T. L. R. 103 ; Salvesen 
(or von Lorang) v. Aiistrian Property Ad- 


mmistrator, [1927] A. 0. 641- Refd* Mttford 
V. Mitford, [1923] P. 130 ; Rudd v. Rudd, 
[1924] P. 72. 


Part XII. — Assignment of Property on Marriage. 


966. AM. Annotaiion : — ^Reld. Rudd v. 

[1924] P. 72. 

969. AM. Annotaiion: — As to (2) ReM. Banque 
Internationale de Commerce de Petrograd 
17. Goukassow, [1923] 2 K. B. 682. Generally^ 


Reid. Republica de Guatemala v. Nunezt 
[1927] 1 K. B. 669. 

1000. AM. Annotation : — Consd. A.-G. t;. Belilioa, 
[1928] 1 K. B. 798. 

1010. AM. Annotation ; — Mentd. Webster 17. Web- 
ster A Williainaon, [1926J P. 198. 


Part XIV. — Foreign Judgments 


1038. For ** No. 383, ante,** read “ No. 464, ante.** 

1033a. Due constitution of court — Necessity for 
strict proof.] — R. v. Beech, Pollitt & 
Strudwick (1928), 20 Cr. App. Rep. 175, 
C. C. A. 

1041. AM. Annotation: — Generally, Refd. Em- 
ployers’ Liability Assce. Corpn. v. Sedgwick, 
Collins, [1927] A. C. 96. 

1044a. Judgment of boming.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of homing against a Scotchman bom. 
(2) Where a Scotch decree ad judges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation. — Douglas v. Forrest (1828), 4 
Bing. 686 ; 1 Moo. k P. 663 ; 6 L. J. O. S. 0. P. 
167 ; 130 E. R. 933. 

Annotations : — As toil) field. Don r. Llppmann (1 837 ), 5 Cl. 8r 
Fin. 1 ; Cowan o. Braidwooil (1840), » Dowl. 26 ; f^l»lb!=by 
V. Wentenholz (1870). L. H. 6 Q. B. 155 ; HouBillon v. 
Rouxillon (1880), 11 Ch. 1*. .’i.'il : Enianuei v. Symon, 
119081 1 K. B. 3(^2; Gavin Gibson v. Ulbsnn, (19131 3 
K. B. 379. Oencrally. Bientd. Rhodes c. Smethurst (1840), 6 


M. & W. 351 ; Towns e. Mead (1855), 16 C. B. 123 ; 

Mohamiclu Mohideen Hadjlar r. ritohey, (1894] A. C. 437 ; 

Musunw Bey v. Oadban, 11894) 2 Q. B. 352. 

1046. AM. Aymotation : — Mentd. The Sylvan 
Arrow (1922), 128 L. T. 448. 

1052. AM. Annotation : — Refd. Employers’ 

Liability Assce. i7. Sedgwick OoUins (1926), 
95 L. J. K. B. 1016. 

1064. AM. Annotation: — ^Apld. Rudd v. Rudd, 
[1924] P. 72. 

1069. AdtL Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. AM. Annotation: — As to (1) Apld. Em- 
ployers* Liability Assce. v. SedWick Collins 
(1926), 05 L. J. K. B. 1015. 

1080. AM. CUatum [1921] B. & 0. R. 195. 

1090a. .] — Rudd i7. Rudd, No. 903a, ante. 

1098a. General rule.] — A plea of judgment 
^covered in a foreign ct. of competent 
jurisdiction must show that the judgment so 


962 il. .J — OWEN V. Robinson 

(OTURRWifiB OWSN), [1925] N. Z. L. R. 
691.— N.Z. 


PART X. SECT. 2, SUB-SECT. 4. 

954 iv. .] — By decree of 

the Miofiiflran ct. the mother of Infants 
was granted o divorce from the father 
Sa awarded the custody of the infants, 
until they reached a certain age or 
until the further order of the ct. 
The Infants tvere In the custody of the 
father in Ontario ; — Held : the decree 
was not conclusive upon an application 
to an Ontario ct. (or an order for 
custody, more especially as the Judg- 
ment of the Michigan ct. was not dnd. 
— Gay, [10261 3 D. L. R. 349 ; 59 
O. L. R. 4().— CAN. 


954 V. 


‘.1 — ^Where children 


were residing with their father in a 
province where he wm engaged In 
DUBiness, & their welfare would be 
best served by leaving them in his 
custody : — Held : his application to be 
appointed their guardian should be 
granted, notwithstanding the fact that 
their mother, in securing a divorce in 
an undefended action in a foreign ct., 
bod aJsD obtained as incidental hereto 
an order giving her their custody. — 
He Si^PSR, Sntdibb V. Skydeu, [1927] 
3 D. L. R. 181 ; (19271 2 W. W. R. 
240 ; 38 B. C. It. 836.— CAN. 


954 Vi. On ordersfor alimony.' 

A judgment of a foreign ct. awarding 
alimony to a busband Is enforoeable 


In Ontario, although the Ontario ot. 
does not know or nKJognlse any right 
to alimony in a husband againsl bJe 
wife. — B urckell v. Bitrchell, (1926J 
2 D. L. R. 695 ; 58 O. L. R. 516.— CAN. 

PART XIII. SECT. 2. 

r 1. ,] — The only ot. with Juris- 
diction over the custody of an infant 
is the ct. of the domicil of the infant. — 
Cody v. Cody. [1927] 3 D. L. R, 349 ; 
(19271 1 W. W. R. 603 ; 21 Sask. L. R. 
391.— CAN. 

Compare No. 1117 1., 

PART XIV. SECT. 1. 

a I. Order conferring rights oh 

committe of lunatic .] — The rights con- 
ferred upon the comnaittee of a lunatic 
by a ct. of the lunatic’s domicil, with 
reference to personalty, are entitled, 
to world-wide recognition . — Re Hick- 
son, [1927] 4 D. L. R. 607 ; 61 O. L. B. 
180.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1084 111. Where a suit is 

brought on a foreign Judgment, it is 
not open to deft, to plead that the ct. 
which passed the Judgment had no 
iurfsdiotion to do so, when he himself 
had submitted to the Jurisdiotiou k 
had not ohallengod it. — Q anqa I^Kasad 
0. OANBBH] Lai. (1928), 1. L* B 46 
AU. 119.— IND. 

PART XWf SBOT* 8, SIJB-lfiCT. 8.-^. 

1054 Kin — — A judgment 


on an award obtained in England by 
default cannot be sued on In India, 
since It • is not a Judgment ** on the 
merits ** within Code of Civil Pro- 
cedure (Act V. of 1908), s. 13. — 
Oppbnheim & Co. V. Mahomed 
Haneep, (1922) 1 A. C. 482 ; 91 

L. J. P. C 205 ; 127 L. T. 196 ; 49 L. 
B. tnd. App. 174. — IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— P. 

• i. — Execution of power of 
attorney — Authorising agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo Babaan 
Bait v. Mahamad Ohutbu (1924)» 
I. L. R. 47 Mad. 877.— IND. 

PART XIV. SECT. 2, SUB-SECT. 8. 

o. Head now *' 1098a 1.’* 

p. Road DOW ** lOOSa U.** 

1098a ilL — Presumption of final* 
Uy. 1 — The finality A conolusiveness of a 
foreign Judgment will be presumed in 
favour of a pitf. relying on it, unless it 
is put in issue by deft, a pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft, to raise the Issue.— 
Smith v. Smith, (1923) 2 D. L. B. 896 : 
2 W. W. B. 389.— CAN. 

q. Bead now ** 109Sa Iv.*^ 

r. Head now l09Sa 

-AINSUB V. AtKSUE 

L. B. 381; 27 S. B. 
[1927] Argus L. B 301. 


1098a vi. 
1927), 39 O. 
r. S.W, 524; 
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recovered ie final ^ conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
Fraybs V. Worms (1861), 10 0. B. N. S. 149 ; 
142 B. R. 407, 

AnfKdaticn HenMr. iU Henderson, NouTion v. Freeman 
(1887), 85 Oh. D. 704. 

1108. Add, Annotation : — ^Apld* Beatty v. Beatty, 
[1924] 1 K. B, 807. 

1112, Add, Annotation : — Consd, Beatty v, Beatty, 
[1924] 1 K, B. 807. 

1118. Add, Annotaiion : — Consd. Beatty v, Beatty, 
[1924] 1 K. B. 807. 

1118a. Judgment lor payment of sum of money — 
Amount not subject to variation — ^Alimony.] 
— By the law of the State of New York, where 
a Judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v, Beatty, [1924] 1 

K. B. 807 : 93 L. J. K. B. 760 ; 181 L. T. 
226, 0. A. 

1114. Add, Annotaiion : — ^Refd. Beatty v, Beatty, 
[1924] 1 K. B. 807. 

1182. Add, Annotationa : — Apld. EUerman Lines 
V, Read (1927), 44 T. L. R. 7. Refd. Jacobson 
V, Prachon (1927), 44 T. L. R. 103. 

1135a. .] — Pltfs.* steamer stranded in the 

Black Sea^ & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
Sc that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract. Sc the ship was refloated 
Sc taken to Constantinople for temporary 
repairs. Before she was ready to leave, 

L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. Bv order of the Turkish 
ct. the ship was arrested, Sc, as the master 
had no evidence of what had been done in 
London Sc L. took an oath that security had 
not been ^ven, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, Sc 
pltfs. brought an action (1) for dam^es for 
breach of contract, (2) for a declaration that 


the Turkish judgment was invalid, Sc (8) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
judgment was invalid ; (2) an injunction re- 
straining the enforcement of the judj^ent 
abroad should be granted. — Ellerman Lines, 
Ltd. V, Read, [1928] 2 K. B. 144; 97 
L. J. K. B. 366 ; 138 L. T. 625 ; 44 T. L. R. 
286 ; 17 Asp, M. L. 0. 421 ; 33 Com. Cas. 219, 
O.A.*rev8g, (1927), 44 T. L. R. 7. 

Add. Annotaiion : — Generally^ Hefd. 
Macaulay v. Guaranty Trust Co. of Now 
York (1927), 44 T. L. R. 99, 

1144. Add. Annotation : — Mentd. Republica de 
Guatemala v, Nimez, [1927] 1 E. B. 669. 

1147. Add, Annotation : — Refd* Tacobson v. 

Frachon (1927), 44 T. L. :^1. . 

1147a. .] — In an action buyers against 

foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given jud^ent 
for def ts.. Sc that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, Sc for damages, 
Sc the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
Sc take down in writing all evidence, Sc make 
a full report in writing to the French ct. It 
was proved in the English action that the 
export appointed made a hurried Sc incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. Sc their witnesses, Sc 
ultimately made a biased Sc erroneous report 
to the ct. : — Held : there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
Sc that pltfs.’ case had been properly argued 
before the French ct.. Sc their evidence heard, 
there was no defect in the proceedings. Sc. 
there being no fraud proved, the judgment 
in the French action was valid Sc could not 
be impeached, Sc was a complete defence to 
the English action. — ^Jaoobson v, Frachon 
(1927), 138 L. T. 386 ; 44 T. L. B. 103 ; 
72 Sol. Jo. 121, C. A. 

. Add. Annotation : — Consd. Salvesen (or 
von Lorang) v, Austrian Property Adminis- 
trator, [1927] A. O. 641. 


1118 U. .3— Where 

there did not appear to be any dlfler- 
enoe proved between the efleot in the 
for^gn State Sc in Ontario of snoh a 
Judgment ,* a decree tor ali- 

mony not being an abaointe Judgment, 
pltf. was not entitled to recover upon 
the foreign Judgment in respect of 
arrears of aUmony. — M aouirb e. Ma- 
ovxna (1931>, 64 D. L. H. 180; 50 
0. L. H. lOQ.-— CAN. 

1118 lii» — -PERRy V, 

Perry. 11924] 4 D. L, R. 1177 ; 54 
O. Xi. E. 618 j reosp., [1924] 1 D. L.E. 
665 ; 63 O. t, H. OOl—OAN* 



.] — See, ateo, Nos, 964 i~ 

954 y, ante. 

1117 il. Appointment of gvar* 

dian.l — Where a ohiid, whose parents 
had died, was removed from the 
province of its domicil of ori^n. its 
maternal grandfather, resident in that 
provinoe, obtained from the cts. of 
that province letters of gnardlansldp 
of the ohlld Sc thereafter applied to the 
cts. of the province to which the child 
had been removed for a writ of habeas 
corpus. The application was granted 
on the ground tnat, other things bel^ 
equal, the ots, of one provinoe will 
reoogEkiae the prooeedings of the ota. of 
another provinoe in suoh a case . — Re 
33RROMAN Sc Waldron, Rs Infants 
Apr, LiWSl 4 D. L, R 56 ; 3 W. W. R. 

PART XIV. SECT, a, SUB-SECT. 7. 

.1127 1. .3— DBiAPOBtB 

PORTE. (19273 4 D. L. R, 9»3 ; 01 
O. h, R. 302.— CAN. 

376 


PART XIV. SECT. 2, SUB'SEOT. 8. 

1140 i. What amounts to repugnanev 
to “ natural jttsHee — Not merely 
following lex fori — JAx fori different 
from law in force in BriHah India ,] — 
Qanoa Prasad e. Qaneshi Lal (1923), 
1 L. R. 46 AU. 119.-- IND. 

PART XIV. SECT. 8, SUB-SECT. 1.— A. 

1156 iii. .3 — ^In an action 

in Manitoba upon a foreign Judgment 
the fact that defences have been raised 
Sc tried in the foreign ot. does not 
prevent their being raised Sc tried 
again, but there is a discretion in the 
ot. to allow the defenoes or to strllce 
them out on the ground of embarrass- 
ment or delay : the fact that the case 
has been tried out in a foreign ot., that 
an unsuooesafnl appeal has been taken, 
or that a consent Judgment has own 
antered will have a very strong bearing 
but in each oaeeithe dlaoieuon must 
be exeredaed upon the merits of that 
case alone. — O aliaohan e, Nigrolxr, 



Cases 1170— 1277a. English and Empire Digest Supplement. 


1170, Add, Annotation : — Retd. Employers* 

Liability Assoe. v. Sedgwick Collins (102d), 
96 L. J. K. B. 1015. 

1195. Add, Annotations : — As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. C. 343 ; Salvesen (or von Lorang) v, 
Austrian Property Administrator, [1927] 
A. C, 641. 

1205a. Inquiry abroad into loss of ship — 

Report not confirmed by governor of colony.] 

— Held : the inquiry was not conclusive. — 
B>e Queen of the Thames (1872), 36 J. P. 
72. 

1214. After this case add ** See, also, Estoppel, 
Vol. XXI., pp. 154-156, Nos. 165-190.** 
1237. Add, Annotation: — ^Mentd. Ord v. Ord, 
[1923] 2 K. B, 432. 

1241. After the last cross-reference following this 

case add “ Maintenance order made In 

Dominion — Under Maintenance Orders (Facul- 
ties for Enforcement) Act, 1920 (c. 33).] — 
See Husband & Wife, No. 6233a.** 

1241a. Judgment severable.] — Baulin v, 

Fischer, No. 1120, a7iie, 

1243a. Since constitution of Irish Free State.] 


— Judgments Extension Act, 1868 (c. 54), 
ceased to operate in Southern Irelwd on 
Dec. 5, 1922. — Wakely v. Triumph Cycle 
Co., [1924] 1 K. B. 214 ; 93 L. J. K. B. 331 ; 
130 L. T. 209 ; 40 T. L. B. 16 ; 68 Sol. Jo. 
117, C. A. 

Annotation : — ^FoUd. Banfleld v, Chester (1925), 94 L. J. K, B. 

805. 

1248b. — — • — -.] — Judgments Extension Act, 
1868 (c. 54), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a c^ificate of 
the judgment simpliciter under R. S. O., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868. — ^Banpield v, Chester (1925), 94 
L. J. K, B. 806 ; 133 L. T. 623 ; 41 T. L. B. 
663 : 69 Sol. Jo. 692, C. A. 

1262a. Date from which interest runs — No date 
fixed in judgment.] — Douglas v, Forrest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure 


1272a. Not payment under garnishee order 
in England.}-^wis8 Bank Corpn. v. Boeh- 
MiscHE Industrial Bank, No. 1307a, post, 

1277. Add. Annotofion. ]—Mentd. The WUhelmina, 
[1923] P. 112. 


1277a. -.] — (1) Questions of procedure are to 

be determined by the lex fori, not by the lex 
loci contractus, 

(2) Semble : set-off is mattxT of procedure, 
&, as such, d(iterminable by the lex fart , — 


[1921] 3 W. W. R. 476 ; 31 Man. L. R. 
331.— CAN. 


V. — — — — ■■■ • .] — The 

ot. will not entertain defences in an 
action on a foreiirn judgment that 
should hare been raised in the foreign 
ot. or which might properly have been 
made the subject of appeal in the 
foreign jurisdiction. — Hutton v. Dent 
(1922), 70 D. L. R. 682.— can. 

PART XIV. SECT. 8, SUB-SECT. 2.— A. 

1189 i. JVhat is foreign judgment in 
rem — Adjudication on distribution of 
persnnaX estafe.} — Where a ct. of the 
country ot domicil a^udicatos upon 
the distribution of personal property 
that adjudicatifin is binding upon all 
the world & is not subject to review in 
the cts. t>f another coimtry. 

It is for the ct. of the domicil to 
determine whether its own proceedings 
are in rem or merely in personam, Sc 
when that ot. determines that Its pro- 
ceedings are in rem all foreigm cts. must 
BO treat the proceedings, although they 
would not be so recognised by the law 
of the country where the judgment is 
set up. — Jones v. Smith, [1925] 2 
D, L. R. 790 ; 66 O. L. R. 650.— CAN. 


PART XIV. SECT. 4. SUB-SECT. 1. 


1216 iv. 


-.1 — Re Hamab. 


jaAjaAA, 

Ex p, McGuinty & Co. (1921), 63 
D. L. R. 241 ; 2 C. B. R. 137.— CAN. 


1215 V, .] — Marshall v, 

HouaHTON, [1923] 2 W. W. R. 653 ; 
33 Man. L. B. 166.— CAN. 


PART XIV. SECT. 5. 

1283 Hi. .]— WhUe her 

husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 


had formerly lived, a judgment In the 
nature of a decree of judJclol separa- 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relief under an 
alternative claim for alimony : — Held : 
she was not estopped by the foreign 
judgment, & alimony granted. — Detro 
V. Detro, [19221 3 wT W. R. 690 ; 70 
D. L. R. 61.— CAN. 

PART XIV. SECT. 6. 

1241a I. Effeat of judgment to be 
considered by enforcing cnuri — J ndgment 
severable.] — The judgruient of a foreign 
ct. comprising two parts, ono of which 
may be enforced in Clianadian cts., 
but the other not, is deemed to bo 
severable, & one part will bo enforced 
though the other rejected. 

It is the duty of the ct. to decide 
for Itself the substance of the right 
sought to be enforced, irrespective of 
tlie opinion which may have been 
expressed by the foreign ct. — BtrROHRLL 
V. BurcHELL, [1926] 2 D. L. R. 696 ; 
68 O. L. R. 616.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1.— A. 

1243a i. To what judgments Act 
applicable — Since consUtuHon of Irish 
Free Aftofe.l— The cortifioate of on 
English judgmont m^ bo registered 
under Judgments Extension Act, 
1868 ( 0 . 64), in the Irish Free State. — 
diBVBS V. (J’Ck)KOB, [1924] 2 I. R. 182. 
—IB. 

PART XIV. SECT. 7, SUB-SECT. 2. 

sb. By regUAraJtion of English High 
Court judgment — No submission to 
jurisdidUm.] — In a suit for divorce in 
the Divorce J>iv. of the High Ct. of 
Justloe in England, an appearance was 
entered by London agents, on behalf 
of a oo-Mpondent residing in New 


Zealand, in error &, without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered In the 
Supremo Ct. so that it might be en- 
forced in New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdiction of that 
ct. ; (2) even If such entry of appear- 
ance did amount to submitting to the 
High Ct.'8 Jurisdiction, it would not 
be just 8c convenient for the judgment 
to bo enforced In Now Zealand. — 
Redhead v. Redhead & Crothebs, 
[19261 N. Z. L. R. 131.— N.Z. 


PART XIV. SECT. 8. 

12541. Authentication by seal of 
court — Or signature of To 

satisfy Evidonoe Act, N. B., c. 127, 
s. 68, if the document sought to be 
proved be a foreign judgment, the 
authenticated copy must either be 
sealed with the seal of the ot. in which 
the original la hied, or, in the event of 
snob ot. having no seal, be signed by 
the judge, or one of tbo judges of suon 
ot. with a statement from him in 
writing that the ot. has no seal.— 
Harris v. Qarson (1921), 67 D. L. R. 
682; 49 N. B. R. 91.— CAN. 


PART XVI. SECT. 1. 

1266 i. What are matters of procedure 
— Disability to sue — Statutes of Umita- 
ffon.]— The question whether the 
enforcement of a right of action Is 
barred by a statute of limitations, as 
distinguiehed from the question 
whether the right has boon absolutely 
extinguished, is one of procedure only, 
& is governed wholly by the lex fori , — 
Colonial iKvxsmiBNT Sc Loan Co. v. 


Martin (Man.J, 
[1927] 2 W. “ 


3 D. L. R. 360 ; 
94.— CAN. . 
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MacFablanb V. Norris (1862), 2 B. & S. 
783 ; 31 L. J. Q. B. 246 ; 6 L. T. 492 ; 9 
Jitr. N. S. 74 ; 121 E. B, 1263. 

Maspons y Hormano ». Mildred 

V ija i3« JJm duO* 


1285a. Foreign receivers or assignees In bank- 
ruptcy.] — Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the count]^ in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in Fngland. — 
Macauiay V. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1289. Add, Annotation : — Refd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 


1290. Add, Annotation : — Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1292a. ,] — Wright v, Simpson 

(1802), 6 Ves. 714 ; 31 E. R. 1272, L. C. 


An^talums : — Consd. Newton v, Choiiton (1853), 2 Drew. 

(1811), 1 Dods. 1; Fonnoll 11 . 
^ • Jackson V, Digby (1854), 

2 W. R. 540 ; Strong v. Foster (1855), 4 W. H, 161 ; 
Madden v. M'Mullen (1860). 4 L. T. 180; Balloy v. 
Edwpds (1864), 4 H. & S. 761 ; Belfast Banking Co. v, 
Stanley (1867), 15 W. H. 989 ; Liverpool Marine CrtJdit 

^ <*2 ; Barber v, Mackrell 

(1892), 68 L. r. 29. 


1306a. Governed by lex fori.] — ^Macfarlane v, 
Norris, No. 1277a, ante, 

1 307 • A.dd, Annotations : — ^Distd. Swiss Bank Gorpn. 
V, Boehmische Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v, Ilossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v, Richai’dson, [1927] P. 228. 

1307a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
• national law.J-^Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. ; — 
Held : the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate inEngland, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankbs, L.J.). — Swiss Bank 
' Corpn. v, Bobhmiscjhe Industrial Bank, 
[1923] 1 K. B. 673 ; 92 L. J. K. B. 600 ; 128 

L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
0. A. 


AnnoiaHona : — Apld. Employers* Liability Assoe. v, SodKwIok 
Oollitis (1926). 95 L. J. K. B. 1016. COMd. KlohardaoA i?. 
Kiobardson, [1927] P. 228. 


1307b. .] — Defts., a co. incorporated 

in Russia, had a branch ofQce in London, & 
had registered 0. as their agent to accept 
service of any judicial process that might be 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1928 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfe., the writ being served on 0., & in 


default of appearance judgment was signed 
against defts. Pltfs. iiaving obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Colijnb & Co. 
V, Rossia Insurance Co. of Petrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 133 
L. T. 808 ; 41 T. L. B. 66^ C A. ; affd. sub 
nom. Employers’ LiABnaKTY Assurance 
Corpn. v, Sedgwick Colijns & Co., [1927] 
A. C. 95,. H. L. 

Annotaiitms: — Bold. Sabatier v.Tradinff Co., [1927] 1 Cb. 495; 
First RusHlan liwce. v. London & Lancashire In««ce., [1928] 
Cb. 922. . Mentd. The Jupiter (No. 3) (1927), 1.37 L. T. 333. 

1308. Add, Annotation : — As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 

1309a. Rights of mortgagee of ship under 

French hypotheque — Claim for necessaries.] 
— ^According to French law, the mtgee. of a 
ship under a French hypotheque ^ although 
he has not the same right of property as that 
^ven by Merchant Shipping Act, 1894 (c.60), 
in respect oC an English mtge., lias a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaiies man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship : — Held : as the rights under the 
hypotheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in reniy the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must bo determined, 
was postponed to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 

100 ; 128 L. T. 759 ; 16 Asp. M. L. C. 145, 

O. A. 

Annotation : — Beld. Republica de Guatemala v, Nuuez, [1927] 

1 K, B, 669, 

1328. Add, Annotation : — Consd. The Golaa, [1926] 

P. 103. 

1331. Add, Annotation : — Refd. EUerman Lines v. 
Road, [1928] 2 K. B. 144. 

1332. Add, Annotation : — ^Apld. EUerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .]— Ellerman Lines, Ltd. v. Read, 

No. 1185a, ante, 

1337. Add, Annotation : — Mentd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. 

1340. Add, Annotations : — Consd. EUerman Lines 
V, Read, [1928] 2 K, B. 144. Mentd. New York 
life Insce. y. Public Trustee, [1924] 2 Ch. 

101 ; Swedish Central By. v. Thompson, 
[1924] 2 K. B. 256. 

1345. Add, Annotation : — ^Apld. EUerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement.] — W ilson v, Wilson (1896), 
Times, Feb. 14 & Mar. 5. 
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1352* Add, Annoiaiion : — Mentd. Eustace v, Eus- 
tace, [1924] P. 46. 

1370. Add, AnnoUxtion : — ^Mentd. Ee A Debtor, 
[1922] 2 K. B. 109. 

1376. Add, Annotations : — ^Mentd. The Tervaete, 
[1922] P. 269 ; The Eussland. [1924] P. 66 ; 
The Goulandris, [1927] P, 182 ; The Stream 
Fisher, [1927] P. 73. 

1378a. .] — ^In respect of a collision in 

the Red Sea the owners of the J, Issued 
writ in the Egyptian cts. against the owners 
of the M, & obtained bail. Shortly after- 
wards the owners of the M, instituted a cross- 
action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M, 
issued a writ in personam in England against 
the owners of the J,, who entered apxiearance 
tmder protest & set down a motion to set 
aside the wiit. In Dec. the owners of the 
M, discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M, plight have 
been put to their election, but as they had 
already elected there was no justidcation for 
staying the action in England, merely because 
they were defts. to an action in another 
countiy in respect of the same subject- 
matter. — T he Jankea, [1928] P. 55 ; 97 
L. J. P. 58 ; 138 L. T. 557 ; 44 T. L. R. 193 ; 
17 Asp. M. L. C. 416. 

1879a. .]-^In 1924 pltfs. in- 

stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on baO being ^ven by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1026, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings ’ 


must be set aside.-T-THE Golaa, [1926] P. 
103 ; 95 L. J. P. 60 ; 186 L. T. 208 ; 42 
T. L. B. 414; 70 Sol. Jo. 776; 17 Asp. 
M. L. 0. 36. 

1880. Add, Annotations : — ^Dlstd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Held. The Goulandris, [1927] P. 182. 

1881. Add, Annotation : — Consd. The Juno (1922), 
128 L. T. 671, 

1388. Add, Annotations: — FoUd. The Juno (1922), 
128 L. T. 671. Held. The Golaa, [1926] P. 
103. 

1883a. .] — On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the ownaers. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested A bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., A was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
ia England, ^ there being no arrest no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England. — The Juno (1922), 128 L. T. 
671; 16 Asp. M. L. 0. 118. 

1387. Add, Annotation ; — Refd* Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2. 
f. Add varied on appeal, 4 A. B. 267.*’ 



VoL XL — Cases 2—100 


CONSTITUTIONAL LAW. 

Part II. — The Title to the Crown. 

2. Add. Annotation Mentd. The Tervoete (1922), 128 L T, 176. 


Part III. — Relations between the Crown and therP’ibject. 

17. Add. Annotation : — Retd. Falcon v. Famous Players Film Co., [1920] 2 K. B. 474. 


Part IV. — ^The 

25* Add. Annotation : — ^Refd. Re Mason (1928), 
97 L. J. Oh. 321.- 

41. Add. Annotations : — Mentd. Perlak Petroleum 


Royal Family. 

Maatschappij v. Deen, [1924] 1 K. B. Ill ; 
Buerger v. New York life Assce. (1927), 96 
L. J. K. B. 930; R. v. Moscovitch (1927), 
138 L. T. 183. 


I 

Part V. — The Royal Prerogative 


53. Add. Annotation : — As to (2) Consd. Nadan v. 
R.. [1926] A. 0. 482. 

54. Add. Annotation : — Retd. Nadan v. R,, [1926] 
A, 0. 482. 

58a. Crown cannot seize subject’s property with* 
out compensation — What amounts to seizure.] 
— Assuming that the Crown has- no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property Is actually taken 
possession of or used by the Gk)Vt., or where, 


by the order of a competent authority, it is 
placed at the disposal of the Grovt., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed , carry with it at common law any right 
to compensation. — Prance J^nwick & Co. 
v. R., [1927] 1 K. B. 458 ; 96 L. J. K. B. 144 ; 
136 L. T. 358 ; 43 T. L. R. 18 ; 32 Com. Cos. 
116. 

Annotation Ensign Shipping Co. v. I. R. Comrs. 

(1927), 139 h. T. 111. 


Part VI. — ^The Crown in relation to the Executive. 


100. After the cross-reference following this case Extension of British Jurisdiction in British 

add as follows : — protectorate.] — See Dependencies, No. 10a. 


PART VI. SECT. 2. SUB-SECT. 1. 

76 i. Pvblie oMoere servamis 
qeneraUy — Suopenwwn of — Holding of 
lnguiry^-<Jouri cannot interftrc ?\ — 
SoHi^RHOirr V. Union Government 
(Minister of Justice), [1926 j App. D. 
296.-3. AP. .. 

81 11. — PItf., 

manager of a railway under a oon> 
tract made with the Govt, to be paid 
a stated salary Sc six months* salary 
if at any time he should be dismissed 
without notice, was dismissed without 
notice : — field : (1) he was entitled 
to recover his six months* wages; 
(2) the Grown was not liable for interest. 
— ^Nobuc e. Newfoundland Govern- 
ttthrr (1902), 8 Nfld. L. R. 671, 801.— 
NFLD. 

eL *r~ — ~ Qrdiin<mo6 made andtr 
Notihem TmHory Ads .} — ^Pltt was a 
ola s stfle d ofOoer In the public servloe of 
Qneenslimd in 1917. He wae then 


appointed to the Commonwealth office 
01 Director of Lands in the Northern 
Territory, & he continued to hold the 
position until 1921. when the Governor- 
General in Council dispensed with hi^ 
servioes : — Held : the Crown had power 
to dispense, at will, with the servioes 
of pitf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acts. & not under Common- 
wealth Public Service Act. — ^Trower 
V. The Comsionwealth (1924), 34 
C, L. R, 687/— AUS. 


PART VL SECT. 8. 


100 I. Order in CouncU^^Under War 
Measures Ad, 1914, •« 6 — roZidify.]— 
PUQSLET P. Gahson, p. 883, post. — CAN. 


100 li. 


Under Dominion Lar^ 


Act, R. a. C., 1888 (o. 64)— FoZidify.)— 
Stajojbt p. New MoDoucall-Seour 
Oil Go., I1927J 2 W. W. R. 879 ; 

119271 8 W. W .R. 484.— CAN. 
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100 iii. Whether contract con- 

8tUyied.}^Ueld : Orders in Ck>uiicil 
issued pursuant to 46 Viet. c. 17, 
88. 49 & 50, authorising the Minister 
of the Interior to grant Ucenses to out 
timber, did not constitute contracts 
between the Crown Sc proposed Uoensees, 
such Orders in Counril being revocable 
by the Crown until acted upon by the 
granting of licensee under them. — 
BULMER V. E. (1894), 23 S. C. E. 488. — 
CAN. 

100 iv, .1— Stewart v. 

Jones (1900), 19 P. E. 227.— CAN. 

100 V. Based on mistake of fast 

— Whether binding on Croum,}— The 
Crown is not bound by tm Order in 
Council passed inadvertently Sc, on 
mistake of fact.— Quebec, Montreal 
A Southern Et. Co. .v, e. (1914), 15 
O. E. 287.— CAN. 

— avffUnent memorandum in 
toriHng of aqreemBid.'lr — Lamarbe Sc Co, 
p. E., p. 3W, post.— CAN. 



Aumb 100—291. 


English and Empibh Digest Supplement. 


Effect of recitals in.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 

107. Add. Annoiaiwn : — Refd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. 0. 469. 

110. Add. AnnotcUion : — Refd. Ruffy-Amell, etc. 
Co. r. R., [1922] 1 K. B. 699. 

122. Before this case add ** See, also, Orowk 
Practice, Vol. XVI,, pp. 481-491.*’ 

Add, AnnoieUion : — ^Mentd. R. v, Comp- 
troller-General of Patents, Ex p. Muntz 
(1922), 38 T. L. R. 652. 

136a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
Bristol Channel, some lOi or 12i miles from 
the English coast & 9^ or 7^ miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
witliin the fauces terroe &, within the bodies 
of the counties of Devonshire & Glamorgan- 
shire. &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : (1) (Atkjn & liAWRENCE, 
L.JJ.) the statement of the A.-G. was 


binding on the ct. ; (2) (BANkES, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modem jurists to limit the 
width of the fav^cea terroe within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Paoernbs, [1927] P. 311 ; 96 L. J. P. 
183 ; 138 L. T. 30 ; 43 T. L. R. 746 ; 17 
Asp. M. L. 0. 326; sub nom. The Fagernes, 
Cornish Coast (Owners) v, Societa 
Nazionale di Navigazione, 71 Sol. Jo. 
634, C. A. 

-EngE] V. MtrSMANN, No. 

418a, post, 

162. Citations .-—For “ [1920] 1 Ch. 107 ** read 
“ [1921] 1 Ch. 107.** 

Add, Annotation: — Mentd. Netherlands- 
American Steam Navigation Co. v, Pro- 
curator-General (1926), 42 T. L. R* 81. 

167a. Air Council — Whether corporation.] — 

Semble : the Air Council is not a corpn. — 
I^okbnzib-Kbnnedy V, Air Council, [1927] 
2 K. B. 617; 96 L. J. K. B. 1146; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, C. A. 


Part IX. — ^The Crown in relation to the Law. 


175a. -^Rookewood’s Case (1696), Holt, 

K. B. 683 ; 90 E. R. 1277 ; sub nom. R. v„ 
Rookwood, 13 St. Tr. 139, 186. 

Annotations : — ^Refd. R. v. KiiUoch (1746), 18 State Tr. 395 ; 
Howard ». Shipley (1803), 4 East, 180 ,* R, v. DuEy (1849), 
7 State Tr. N. S. 795 ; Muloaliy v. R. (1867), 16 W. R. 
446. Mentd. R. v. Layer (172^), 8 Mod. Rep. 82; R. 
V. Heane (1864), 4 B. & S. 947. 

214a. .1 — H. V, Crosby [alias Philips) (1695), 

1 Ld. Kaym. 39 ; 6 Mod. Rep. 16 ; 12 Mod. 
Rep. 72 ; 2 Salk. 089 ; 12 State, Tr. 1291 ; 
Holt, K. B. 753 ; Skin. 578 ; 91 E. R. 923. 

Annotations : — Refd. R. V, Davis & Carter (1695), 6 Mod. 
Rep. 74; The Ville do Varsovie (1817), 2 Dode. 174: 
Hluks* Case (1845), 1 Den. 84 ; He Barter (1850), 15 
L. T. O. S. 500. 

238. Add, Annotations : — ^Refd. Nichol v, Fearby, 
Nichol V. Robinson, [1923] 1 K. B. 480 ; A.-(>. 
V. Stm (1927), 44 T. L. R. 102. 


264a. .] — ^Bidgood v, Davies (1826), 6 

B. &; C. 84 ; 9 Dow. & Ry. K. B. 153 ; 6 
L. J. O. S. K, B. 64 ; 108 E. R. 384. 

266. For ‘‘ Chaplain to King read “ 

Royal chaplain.” 

266a. S, P, Winter v, Dibdin (1844), 13 M. & W. 
25 ; 2 Dow. h, 211 ; 13 L, J, Ex. 263 ; 3 
L. T. O. S. 164 ; 163 E. R. 11. 

Annotation : — Apld. Harvey v. Dakins (1849), 3 Exch. 206. 

272. Add. Citation 48 L. J. Q. B. 455. 

284. Add. Citations: — 66 Sol. Jo. 218; affd.^ 
[1922] P. 122. 

290. Add. Annotation : — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

291. Add, Annotation : — Consd. A.-G. for Straits 
SettJmts. V. Pang Ah Yew, [1925] A. C. 655. 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

sa. Department of Attorney -General — 
Manitoba Temperance Act, s. 68.] — 
The Department of the A.-G. referred 
to in the above sect, is to bo dis- 
tingnished from the A.-G. — R. 
(Thompson') v. Hammatt (Man.), 
[1926] 3 W. W. R. 350.— CAN. 

PART IX. SECT. 6, SUB-SECT. 6. 

sd. In proceedings (ume^^rnina Questions 
of legislative jurisdiction ,] — Where, in 
proceedings between private suitors, 
the validity of an Act of a provincial 
legislature is questioned, the A.-G. 
of the province will be beard on the 
question of provincial legislative Juris- 
diction. — CiTr/.i):Ns Ins. Co. v. John- 
ston, Cass. Dig, 2nd. ed. 678. — CAN. 

PART IX. SECT. 6. SUB-SECT. 1. 

h (p. 523) i. For tort,] — An 

action Bounding in tort does not lie 
Mainst the Crown. — Ciuselman & 
Vkeob e. R. (1920). 62 D. L. R. 390 ; 
20 Exch. C. R. 198.-*CAN, 

b (p. 523) 11. 8. P. Yates v, R. 
(1920), 20 Exch. 0. R. 175.— CAN. 

h (p. 623) ill. 8, P. Mansbau v, R., 
[19231 1 D. L. R. 25 ; £1923] Exch. 
C. R. 21.— CAN. 


h (p. 523) iv, .] — An action 

in tort does not lie against the Crown, 
except under special statutory 
authority. — Theriault v. R. (Quo.) 
(1917), 16 Exch. C. R. 253 ; 39 D. L. R. 
705.— CAN. 

h (p. 623) V. .] — In an 

action against the Govt, of Coylon to 
recover for damage catted to a stcam- 
sliip by grounding In Colombo harbour 
in a berth to Which she had boon taken 
by a Govt, pilot: — Held: it was not 
necessary to decide whether in Ceylon 
the Crown cotUd be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Electric Tramway Co, v. A,-0„ & 
inasmuch as the question in Covlon 
was whether any particijar part of 
Roman Dutch law had been recognised 
there, very clear arguments would be 
required to induce the Judicial Com- 
mittee to reverse that decision. — 
BRmsa Petroleum Co., Ltd. v. 
A.-a. FOR Ceylon, £1926] A. C. 147 
96 L. J. P. C. 86 ; 1.S4 L. T. 305 ; 

T. L. R, 166.— CEYLON. 

h (p. 523) vl. Far fraud ,] — ^It is 

not competent to prove that the Crown 
has been guilty of fraud ; nor can the 
Crown be held liable for the fraud of 


Its officers . — He Frost Brothers, 
[1926] 2 D, L. R. 339 ; [1926] 2 
W. W. R. 459.— CAN. 

291 xiv. -.1 — An action 

of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of its servants. — 
Maouregor V. Lord Advocate, [1921] 
S. C. 847.— SCOT. 

J (p. 524) i. .]— 

Welden V. Smith, £1924] A. C. 484. — 
AUS. 

y (p. 524). Add ** revad., SO S. O. R. 
42.” 

y (p. 625) i. .J — 

Leolero V. R. (1920), 62 D. L. R 824 ; 
20 Exch. O. R. 236.— CAN. 

a. .]- 

Held : the Crown was liable in damam 
under Public Utilities Act, s. 31, for 
an accident caused by a fallen telephone 
wire lying on the publio highway, being 
part of a system of wires erected & 
maintained by the provlnoial Depart- 
ment of RauwayB & Telephones. — 
ZoRNES V, R., Hamilton v, R., [1022] 
2 W. W. R- 1179 ; 67 D. L. R. 783.— 
CAN. 

IT i. For excess of salaries fixed 

4b approved by Oovemor-Oeneral in 
OoMncif.l— B urroughs v, R. (1891), 
20 S. 0. R. 420.— CAN. 
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292. Add, Annotations : — As to (1) Refd. Wigg v, 
A.-O. for Irish Free State, [1927J A. O. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1926), 96 L. J. P. 0. 217. 
Generally, Refd. Jaeger v, Jaeger Oo. (1927), 
44 R. P. C. 437. 

806. Add, Ciiaiion .•—48 L. J. Q. B. 465. 

317. Add, Annotation : — Refd. A.-G. for Ontario 
V, McLean Gold Mines Oo. (1926), 06 L. J. P. O. 
217. 

329. Add, Annotation : — ^Mentd. Commercial & 
Estates Oo. of Egypt v. Board of Trade, 
[1925] 1 K, B, 271. 

339a. .] — In proceedings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G. V, Guy Motors, Ltd., [1928] 2 K, B. 
78 ; 97 L. J. K, B. 421 ; 139 L. T. 311. 

344. Add, Annotations : — Consd. Re Letters Patent 
No. 1 39,207, Re Carbonit Akt., [1924] 2 Oh. 53. 
Refd. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

345. Add, Annotation : — ^Refd. Re Letters Patent 

No. 139,207, Carbonit Akt., [1924] 2 Oh. 53. 

346. Add, Annotation : — Consd. Re I^etters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 63. 

347. Add, Annotation : — ^Mentd. Umra v, R. (1924), 
41 T. L. R. 86. 

348a In proceedings under Patents & 

Designs Acts.] — ^Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), B. 29, as amended by Patents &; 
Designs Act, 1919- (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 


to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt, to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne; — Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Go'H. department, 
there was no express mention of coste, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., &; the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having reg^d to the orders 
that had beeif ma^o before the h aring of the 
motion, & particularly to tJ^ twv, orders for 
security for costs, the ct." would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs. — Be Letobes 
Patent No. 139,207, Be Carbonit Akt., 
[1924J 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 68 Sol. Jo. 476 ; 41 
R. P. C. 203, C. A. 

Annotation: — As to (1) Consd. Swift v. Board of Trade, 
I1926i 2 K, B. 131. 

.] — See, generally. Patents. 

348b. As to validity of patent — Action 

against Air Council.] — Held : there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowxand V, Air Council, [1923] 
W. N. 72. 

363. Add, Annotaiians : -Mentd. A.-G. v. Swan, 
[1922] 1 K. B. 682 Gibson v. Reach (1923), 
40 T. L. R. 73. 

367. Add, Annotation Apld. Pathe of Prance v. 
Harris, Same v, Mansbridge (1926), 42 
T. L. R. 760. 

868 . Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, i2c Carbonit Akt., [1924] 2 Ch. 63. 

373. Add. Annotation: — As to (1) Apld. Sterling 
Trust V. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1025), 12 Tax Cas. 868. 

373a. Arbitration to assess compensation for 

requisitioned goods.] — In assessing the com- 


PART IX. SECT. 6, SUB-SECT. 2. 

304 ii. .] — li. V. Perreault 

(1022), 6C D. L. II. 671 ; 21 Exch. 
O. R. 355.— CAN. 

PART IX. SECT. 6. SUB-SECT. 6. 

337 vi. — ^.1 — Estoppel cannot bo 
Invoked against the Crown. — R. v. 
Tessier (1921), 21 Exob. C. R. 150. — 
CAN. 

339 iii. .1 — subject has no 

right to set off in an action brought by 
tlie Crown. — R. (Minister of Agri- 
culture FOR SASKATCUEWAN) V. 
Bourkb, [1925] 3 D. L. R. 637 ; [1925] 
2 W. W. R. 397 ; 19 Sask. L. R. 483.— 
CAN. 

339 iv. .] — A right of set-off 

docs not exist against the Crown. — 
R. V. Britibb American Bank Note 
Oo. (1901), 7 Kxch. O. R. 119.— CAN. 

o 1. .] — A counterclaim cannot 

be pleaded against the Crown as of 
right, — A.-G. FOB Ontario v, Russell 
(1921). 64 D. L. R. 59 ; 49 O. L. K. 
103.— CAN. 

o ii. .] — A pubjeot has no right 

to oountorclalro in an action brought 
by the Crown. — R. (Minister op 
;^rioulturk for Saskatchewan) t., 
Bourkb, „ [1925] 8 D. L, R. 537 ; 


[1925] 2 W. W. K. 397 ; 19 Sask. L. K. 
483.— CAN. 

■m. Whether cation brought in right 
name, y— In on action concerning trans- 
aotions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & not in that 
of the Crown : — Held r action properly 
instituted in that of the Crown. — K. v. 
Sayward Trading & Ranching Co., 
Ltd., [19241 Exoh. O. R. 15.— CAN. 


»ART IX. SECT. 6, SUB-SECT. 7.— A. 

sp. Crown Costs Act, R. S. B, C., 
[911 (c. 61) — Effect of.]— Held: not 
;o apply to the Crown in right of 
Dominion, the statute not making it 
iloar in express terms or by necessary 
ntendment that the reference is to the 
?i*own other than In right of the pro- 
ince only. — Montreal Trust Co. v. 
1. [19241 1 D. L. R. 1030 ; 1 W. W. R. 
[67 ; 33 B. O. R. 280.— CAN. 

>ART IX. SECT. 6, SUB-SECT. 7.— C. 

I I, On appeal,] — Under Crown 

losts Act, R. S. B. C.. o. 61. costs of an 
appeal cannot be given against the 
jrown, though costs in the lower ct. 
nay by direction of the ct, — R. v, 

381 


Oaskib (1922), 70 D. L. U. 215 ; 38 
Can. Grim. Cas. 198. — CAN. 

t li. Under Fire Mashral 

Act, 1921 (c, 15).] — A local assistant to 
the fire marshal in carrying out the 
duties imposed on Win by the above 
Act is an “ ofllcor, servant or agent of 
& acting for the Crown ” within Crown 
Costs Act, R.S.D.C., 1911 (o. 61), & 
costs of an appeal to tlio county ct, 
may be given against a local assistant 
to the fire marshal. — Watson v. 
Howard, [1924] 4 D. L. R. 564 ; [1924] 
3 W. W. R. 401 ; 34 B. C. R. 449.— 
CAN. 

t iii. Under Summary 

Convictions Act, R, S, B, C„ 1924 
(c. 245).]— Crown Costs Act, R. S. B. C., 
1924 (c. 62), is a bar to the awarding 
of costs against the Crown on an 
appeal tmder Summary Convictions 
Act, R. S. B. O., 1924, form a con- 
viction for an offence against Govt. 
Liquor Act, R. S. B. C., 1924 (c. 146). 
— R. V. McLane, R. V. Noon, [1927] 
I W. W. R. 701 ; 47 Can. Grim. Cas. 
208 ; 38 B. 0. R. 306.— CAN. 

t iv. In proceedings by creditor— 

Crown administrator of iiUest ale* s estate,] 
— Held : nciUier the Crown nor the 
A.-0. liable for costs. — Carver v. 
A.-0. OF Prince Edward Island, 
[1926] 4 D. L. R. 1106.— CAN. 
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ensation to be paid for bacon reqniaitioned 
y the Food Controllei* under Defence of the 
BeaJms Begulations t-^Held : the arbitrator 
bad no power to order the Crown to pay the 
costs of the reference & award*— Swift & Co. 
V. Board of Trade, [1926] 2 K. B. 181 ; 95 
L* J. K. B. 834 ; 186 L. T. 891 ; 42 T* L. B. 
461, C. A, 

AnnotcUion I^lewood Pulp 8c Paper Ck>. v. New 

Brunswick Electric Power Comxnii3<doii, [1928] A. C, 492. 


Part XI I— The Crown 

887« Add, Annoiaiions : — As to (1) FoUd. White, 
Child & Beney v, Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 671. Befd* Duff 
Development Co* v, Eelantan Government, 
[1924] A. C. 797 ; Bussian Ckimmercial & 
Industrial Bank v, Comptoir D'Escompte 
de Mulhouse (1924), 93 L. J. K, B. 1098. 

As to (2) Apld. The Jupiter (1924), 93 L* J. P. 
156. Generally, Refd. Musmann v, Engelke 
(1927), 43 T. L. B. 685. Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 

387a. Decrees of Russian Soviet Government 

— Effect of.] — PAiiEY (Princess Olga) v, 
Weisz (1928), 45 T. L. B. 102 ; 72 Sol. Jo. 
848. 

,] — See, also, Companies, 

Nos. 8523, 8524, 8627a, ante. 

On liability of Russian 
reinsurance company under reinsurance 
treaties .] — See Insurance, No. 712a, 

387b. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far conclusive.] — A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.— T he Jupiter (No. 3), 
[1927] P. 250 ; 97 L. J, P. 33; 137 L. T. 333; 

43 T. L. B. 741 ; 17 Asp. M. L. C. 250, C. A. 

Annotation .'’—Retd, First liussian Insce. u. London & Lan- 
cashire Insce.. [1928] Cb. 922. 

888. Citations : — For “ Coop, Pr. Cas. 601 ; 9 
L. J. O. S. Ch. 215 ; 47 E. B. 619, L. 0.,’» 
read “ Coop. Pr* Caa. 601 ; 47 E. B. 619 ; 
sub nom, Thompson v, Barclay, 9 L. J. O. S. 

Ch. 215, L. C* ; previous proceedings (1828), 

6 L. J. O. S* Ch. 93.” 

391. Add, Annotations: — Refd. The Tervaete, 
[1922] P. 269; Engelke v, Musmann, [1928] 

A. 0. 433* 

892* Add, Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 259. 

894. Add, Annotations: — Consd. Duff Develop- 
ment Co. V, Eelantan Government, [1924] 

A. C. 797. Refd. The Tervaete, [1922] 

P. 259 ; he Bjornstad & Ouse Shipping Co., 
[1924] 2 E. B. 678 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1^4), 93 L. J. E. B. 816 ; juie Jupiter 
(1924), 93 L. J. P. 166; The Jupiter (No. 3) 
(1927), 137 L. T* 333 ; Engelke v, Musmann, 
[1928] A* C. 483. Mentd. The Mocilefl, [1922] 

P. 122 ; The Sylvan Arrow, [1928] P. 220. 
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876. Add* Annotoffon Refd. Ms Letters Patmt 
No* 139,207, Be Carbonit Akt*, [1924] 2 Oh. 
63. 

882. Add. Annotation : — ^Refd. B. v* Provisional 
€k>vemment (General of the Forces) (1922), 
67 Sol* Jo* 125. 

384a. ,] — ^WoLFB Tone’s Case (1798), 

27 State Tr. 613. 

ArmoiaHon : — ^Mentd* Mcrominl Msinelwa 8c Wanda v, A.-G. 
for Natal (1906), 22 T. L. R. 413. 


in Foreign Relations. 

396* Add, Annotation : — Refd. Musmann v. 
Engelke (1927), 96 L* J. E. B. 824* 

401. Add, Annotation : — ^Apld. The Tervaete, 
[1922] P. 269. 

408. Add, Annotation : — ^Retd. Fenton Textile 
Assocn. V, Erassin (1921), 38 T. L. B. 259. 

409* Add, Annotation : — Consd* Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

411. Add. Annotation: — Consd. Engelke v, Mus- 
mann, [1928] A. C, 433. 

412a. Chief of mail department — Within privilege.] 

— Meld : .the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in London. — A ssurantie Com- 
PAONiE Excelsior v. Smith (1923), 40 
T. L. B. 106, 0. A. 

413. Transfer paragraphs (2) to (6) to No. 421, 
post. 

Annotations : — ^For the existing annotations read 
“ Refd. Be Republic of Bolivia Exploration 
Syndicate, [1914] 1 Ch. 139.” 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign Offloe.] — A state- 
ment made to the ct, by the A.-G., on the 
instructions of the Forei^ Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as- Maabaesador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div, for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
Sc filed two affidavits in support of ms 
application. Pltf. applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, Sc on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, Sc had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., Sc deft, was entitled tc diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — Engelke v, Musmann, [1928] 
A. C. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
586 ; 44 T* L. B. 781, H. L* ; revsg. S. €. 
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8ub nom, Mushakk v. EKaELKE, [1928] 1 
K. B. 90» C. A. 

421. After the catchwords insert paragraphs (2) 
to (5) from No. 418, ante^ substituting the 
numbers “ (1), (2), (3), (4)/* for “ (2), (3). 

CUatiom : — For ** No. 413, anUt* read “ (1832), 

1 Or. & m 117 ; 1 Bowl. 688 ; 3 Tyr. 184 ; 

2 L. J. Ex. 13 ; 149 E, R. 338.” 

Annotaiions : — As to (1) Oonid. Parkinson v. Potter (1885), 

16 Q. B. D. 152. As to (Sj Coxud. Pai'kiuson v. Potter 
(1885), 16 Q. B. D. 152. jEtsfd. Engolke v, Musmann, 
[1928] A. 0. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — E ngelkb v, Musmann, 
No. 418a, ante, 

422. Add, Annotation : — Refd. Engelke v, Mub- 
mann, [1928] A. C. 433. 

426. Add, Annotation : — Reid. Engelke v, Mus- 
mann, [1928] A. 0. 433. 

427. For ” No. 413, ante,** read ” No. 421, ante.^* 

429. Add, Annotation : — Refd. Engelke v, Mus- 
mann, [1928] A. O. 433. 


4tS0, Add, Annotation : — Refd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

481. Add, Annotation : — ^Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433, 

432. Add, Annotation : — ^Refd. Musmann v, 

Engelke, [1928] 1 K, B. 90. 

485. Add, Annotation : — As to (2) Refd. Musmann 
V. Engelke (1927), 96 L. J. K. B. 824. 

486. For ” No. 413, ante” read ” No. 421, ante,’* 

446. For ” No. 413, antCy” read ** No. 421, ante,” 

447. Add, Annotation : — Refd. Musmann v, 
Engelke (1927), 96 L. J, K. B. 824. 

447a. .] — Engelke v, Musmann, No. 418a, 

ante, 

< 

465. Add, Annotations : — Refd. Bn *elke v, Mus- 
mann, [1928] A. C. 433. Mettd. .. uff Develop- 
ment to. V. Kelantan Govwnment, [1923] 
1 Ch. 885. 

474. Add^ Annotation : — ^Mentd. Kramer v, A.-G.| 
[1923] A. 0. 528. 


Part XIII. — The Crown in relation to War and Peace. 


477. Add, Annotation: — Generally^ Refd. Nether- 
lands- American Steam Navigation to. v, 
Procurator-General (1026), 42 T. L. R. 81. 

488. Add, Annotation Generally , Mentd. Ruffy- 
Arnell, etc. Co. v, R., [1922] 1 K. B. 599. 

487a. .] — By a policy of insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sum ** in the event of peace between Great 
Britain dc Germany not being concluded on 
or before June 30, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratiffca- 
tions of the treaty until Jan. 1920 . In an 
^ action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before Jime 30, 1919, within the policy, 
pltf, was therefore entitled to succeed in 
the action. — K otzias v, Tysbr, [1920] 2 
K. B. 69 ; 89 L. J. K, B. 629 ; 122 L. T. 795 ; 
36 T. L. R, 194 •, 15 Asp. M. L. C. 16. 

Annoialion: — ^FoUd. Lloyd v. Bowring (1920), 36 T. L. H. 

397. 

487b. .] — ^For the purpose of a contract 

to pay a sum of money ” if peace is not 
declared ” by a certain date between two 
nations at war, peace is not declared until 
the ratiffcation of the treaty of peace — 
Lloyd v. Bowring (1920), 36 T. L. R. 397. 

487c. Whether subject’s debt discharged.] — 

Troner V, Hassold (1670), 1 Gas. in Ch. 173 ; 
22 E. R. 748. 


487d. 8, P, Weymberg v. Touch (1669), 1 Gas. in 
Ch. 123 ; 22 E. R. 724. 


496. Add. Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


498. Add, Annotation : — ^Refd. Commercial & Estates 
Co, of Egypt V. Board of Trade, [1925] 1 
K. B. 271. 


499. Add, Annotations : — As to (1) Reid. Federated 
Coal & Shipping to. v. R., [1922] 2 K. B. 42. 
As to (i) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328 ; Matthey 
V. Curling, [1922] 2 A. 0. 180 ; Be tolnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial d!^ Estates 
to, of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland &> Mackenzie-Kennedy v. Air 
Council (1927), 96 L. J, Ch. 470. Generally , 
Refd. Netherlands-American Steam Naviga- 
tion Co. V, Procurator-General (1926), 42 
T. L. R. 81 ; Prance Fenwick v. R., [1927] 
1 K. B. 468. Mentd. Be Webb (Smithfield, 
London), [1922] 2 Ch, 369 ; Port Prances 
Pulp & Power Co. v. Manitoba Free Press 
to., [1923] A. 0. 695; Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608 ; Moffat 
Hydropathic Co. v. Secretary of State for 
War (1924), 40 T. L. R. 643. 

499a. Under Indemnity Act, 1920 (c* 48) — 

** Direct loss or damage ” — What Is.] — Olaun- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 


PART XIII. SECT. 2. 

487 I. Treaty of peace — Ratification 
by aovereion auihortty necessary.} — Re 
00th Battalion, WinNipbo Rnxss, 
[X0281 1 W. W. R. 37.— CAN. 


487 u, Betiween Oreai Britain 

enemy countries — Date of signing — 
Bffed OH option to purcAase ,} — Parry 
V. Duncan (i»21), 65 D. L. R, 761 ; 
C192I] 2 W. W. R. 879.— CAN. 


PART Kill. SECT. 8, SUB-SECT. 1. 

■f. Order in OounoU under War 
Meaewes Jet, 1014, a. 6— roNdi^.]— 


Held: the omiasion of an averment 
that the Governor In Coimoil deemed 
an Order eMlvifiable for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not render 
the Order in Oounoil in valid. — Pugslby 
V, Garson (1922), 50 N. B. R. 414. — 

can 


PART xm. SECT. 8, SUB-SECT, 8.— A. 

499 L Whether owner entitled to com- 
pensahon — Possession taken for p^* 
poses of defence,} — R. v. Brown (ly20), 
56 D. L, R. 312 ; 20 Exoh. O. R. 80.— 
CAN. 


49911. ] — Heid: aporUonof 

a building occupied by the GTovt. as a 
recruiting station was not a ** public 
work ** within Exoh. Ot, Act, a. 20 (c). 
— Wolfe Oo, v, R., Powers v, R. 
(1921), 63 D. L. R. 647 ; 63 S. C. R. 
141.— CkN. 

409a 1. Under Indemnity Jet, 

1920 ( 0 . 48 ) — Basis of assessrrimt.}—' 
A distillery requisitioned during the 
war, owing to a Ore while it was in the 
Goyt.'B possession, could not be used 
for distullng for nearly three years 
after Jan. 19, 1919, at which date 
the prohibition against distilling was 
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Buited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm, 
daimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they l^ught other premises, 
fitted them for use as a garage, Sc transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difterence between the amount 
they had expended in acquiring the substi- 
tuted premises Sc fitting them for use as a 
garage on the one hand, Sc the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of ** direct loss or damage incurred or 
sustained by reason of interference with ** 
their “ property or business within sect. 
2 (1 ) (h) of the above Act ; — Held : “ direct 
loss or damage may include consequential 
damage, & the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might entitled 
in respect thereof must be assessed by the 
War Compensation Ct. — A. & B. Taxis, I/td. 
V. Secretary op State fob Am, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 
478 ; 38 T, L. K. 671 ; 66 Sol. Jo. 633, 0. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact Sc their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law. — M offat Hydropathic Co., Ltd. v. 
Secretary of State for War (1924), 40 
T. L. R. 543 ; 68 Sol. Jo. 635, H. L. 

605a. Certificate that taking necessary- 

Mode of granting.] — (1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the ceriificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 


even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 67). — Hutton v. A.-G., [1927] 1 Oh. 
427 ; 96 L. J. Ch. 286 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 169. 

605b. Conditions precedent to assessment of 

compensation — Whether Crown in possession.] 
— ^Hutton v, A.-G., No. 606a, ante, 

512. Add, AnnotcUions : — As to (2) Refd. Federated 
Coal Sc Shipping Co. v, K., [1922] 2 K. B. 
42 ; Rowlwd v, Air Cou^il (1923), 39 
T. L. R. 228. Generally^ Refd. France Fen- 
wick V. R., [1927] 1 K. B. 458. 

516a. Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot.-^BCRETARY of State for 
War V, Middlesex County Council (1923), 
39 T. L. R. 367 ; 21 L. G. R. 291. 

521. Add. Annotation : — Generally, Refd. France 
Fenwick v, R., [1927] 1 K. B. 458. 

626. Add, Citation : — 16 Asp. M. L. O, 205. 

Add. Annotation : — As to (3) Distd. A.-G. 
V, Royal Mail Steam Packet Co., [1922] 2 
A. 0. 279. 

526a. Power to impose payment for licence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Act, 1920 (c. 4S), s. 1 (1).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
imder protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had Sc received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
ControUer was barred by the above sub-sect.. 
Sc if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 


withdrawn. The proprietors havins: 
claimed compensation for loss of 
profits durinsr the three years : — Held : 
the loss of profits was duo, not to the 
war, but to the nxiuisltion & the fire, 
& the basis upon which oom^nsation 
fell to be assessed was the prices 
obtainable for whisky during the throe 
years, taken in conjunction with the 
other cirounistaiiccs aotually exist- 
ing during that period. — M ackenzie 
Brothebb V. The AnMiBALTT, [1U25J 
S. C. (H. h.) 32.— SCOT. 


PART XIII. SECT. 3, SUB-SECT. 7. 

■m. Requisition under Order in 
Council— Rotoer 8 of Dominion Govern- 
ment .] — In virtue of Order in Council 
dated Nov. 24, 1916, passed under 


War Measures Aot, 1914 ; — Held : the 
Dominion Govx. was empowered to 
requisition ships in its own nanie & as 
principal & not as agent for the British 
Govt., & the Minister of Marine & 
Fisherlos, acting thereunder, had no 
power to vary same by addi^ to or 
derogating therefrom . — Re Gaston, 
Williams & Wiomobb Sc Gaston, 
WiLUAMS & WlQMORB STE^SHIP 
COBPN. V. R. (1922), 66 D. L. B. 242 ; 
21 Exch. C. R. S7().— can. 


525 i. CompenaaUon for requisUtoned 
ihip—To what amount claimant entitled 
--Comparison wWi rate in Vmted 
states better guide titan JSnglish rate,}— 
^e Gaston, Wiluamb Sc Wiomork Sc 
Saston, Williams & Wiomorb Steam- 
iHlP CoBpN. V. K. U922), 66 D. L. R. 
142 ; 21 Exch. O. R. 371).— CAN. 
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525 ii. .] — Lkmay V, R. 

(1922), 68 D. L. R. 489 ; 21 Exch. O. R. 
364.— CAN. 

525 iii. Who eniUled — Charterer 

or owner ,} — Whereas tho right of action 
agfiUnst the Grown is at common law 
in tho owner Sc not in the charterer : — 
Held : the true intent, meaning Sc 
spirit of War Measures Act, 1014, s. 7, 
is to maintain Sc preserve to the 
subject any rights possessed by him 
at common law. Sc which he previously 
had notwithstanding that Act ; Sc 
that sect, does not confer upon him 
any new rights to oompensation in 
addition to those which he otherwise 
enjoyed. — Warner Quinlan Asphalt 
Co. V, R., il9231 Exch. 0. R. 196.— 
CAN. 



Vcd. XI. — Constitational Law. Cases 528a— 534a. 


right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, ^ that their claim 
so grounded was not a pi'oceeding for or in 
respect or on account of any act of the 
Shipping Controller, Sc therefore was not 
within the terms of the Act : — Jffeld : the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose ; & 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steamers, Ltd. v. R. (1924), 131 L. T. 608 ; 
40 T. L. R. 650 ; 68 Sol. Jo. 771. 

526b. .] — The Shipping Controller, 

purporting to act under the authority of 
befence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a i>ercentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2 ) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought imder sect. 
2 (1) (t) ; (3) (Bankbs & Sargant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, ' & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — Brocklb- 
bank, Ltd. v. R., [1926] 1 K. B. 52 ; 94 
L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 106 ; 16 Asp. M. L. 0. 415, 
C. A. ; revsg,, [1924] 1 K. B. 647. 

Annotaiions : — As io (2) Folld. Marnhal Shipping Co. i% R. 

(1925), 41 T. L. R. 285. Generally ^ Refd. Uiistol Channel 

Steamew r. R. (1924), 131 L. T. 608; Hardio & Lanev. 

Chilton (1927), 96 L. J. K. B. 1040. 

526c. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 
made in the bond fide belief that the Slupping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
liquidation) r. R. (1925), 41 T. L. R. 
285. 

626d. Transfer of liabilities incurred 

by Shipping Controller to Board of Trade — 
Whether action maintainable against Board 
of Trade.] — (1) Pltfs. in 1922 brought an 


action against the Board of Trade for money 
had Sc, received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shippi^ Controller under colour of 
his office, Sc it was alTeged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“ All . . . liabilities . . . incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.” The ” Board of 
Trade ” is the name given by statute to an 
imincorporated committee of the Privy 
Council. On an application to ^ke out the 
writ on the ground that the^oarJ of Trade, 
as a department of the Crown, could not be 
sued : — Held : the intention of the Order 
was to transfer to the Board of Ti'ade as a 
Govt, department the personal liabilities, 
if any such there wore, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwitlistand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
pel’s© nally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu, : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Co. v. Board op Tp-adb, 
[1923] 2 K. B. 343 ; 92 L. J. K. B. 901 ; 129 
L. T. 644 ; 39 T. L. R. 415 ; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 

Annotations : — As to {1) Refd. G. S. & W. Ry. of Ireland v. 
R., [1924J 2 K. B. 460. As to (3) Refd. Brocklobank v. R., 
[1924] 1 K. B. 647. Generally, Refd. Bristol Channel 
Steamers v, R. (1924), 131 L. T. 608. 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 054, 655 ; 
Public Authorities. 

630. Add, Annotations: — As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Conirs. (1927), 
137 L. T. 426. 

531. Add, Annotations : — As io (5) Refd. Swift v. 
Board of Trade (1924). 93 L. J. K. B. 629. 
Generally, Refd. Commercial & Estates Co. of 
Egypt V. Board of Trade, [1926] 1 K. B. 271. 
Mentd. Fort Prances Piilp Sc, Power Co. v. 
Manitoba Free Press Co., [1923] A. C. 695. 

634. Add, Annotation : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

534a. .] — A British ship 

lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. Sc, brought home with 
her cargo to England without tlie consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 


J.6. 
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Board of Trade avowedly under Defence of 
the Kealm Regulations, 2B 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ot. for compensation So con- 
tended that it should be assessed under 
Indemnity Act* 1920 (c, 48), a. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal i^ht 
to compensation : — Held : ( 1 ) the relations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary So was, therefore, 
m^e “ in exercise of ** a ** prerogative right 
to His Majesty ** within s. 2 (1) (b) of the 
Act, So inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“ would have had apart from ** the Act a 


valid claim for compensation by petition of 
right, SOf the Crown admitting that such a 
claim constituted ** a legal right to com- 
pensation,” compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(ill.) {a) of the Act. — Oommeecial So Qstatbs 
Co. OF Egypt v. Board op Trade, [1925] 1 
K. B. 271 1 94 L. J. K. B. 60 ; 132 L. T. 616, 
C. A. 

Annotation : — Aa to (2) Oonid. Netherlande-Amerioan Steam 
NavlipEitionCo. v , Proourator-Qener^ (1925), 42 T. L. H. 81. 

5S5a. Right to compensation — ^Under Indemnity 
Act, 1920 (0,48) — Exercise of right of angary.] 

— Commercial So Estates Co. of Egypt v. 
Board of Trade, No. 534a, ante. 

589. Add. Annoiationa : — Aa to (1) Refd. B. v. 
Cannon Bow Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Generally^ 
Refd. I^cretary of State for Home Affairs 
V. O’Brien, [1923] A. 0. 603. 


Part XIV. — The Crown as the Fountain of Honour. 

663. Add. Annotation : — Consd. Bhondda’s Claim, [1922] 2 A. 0. 339. 


Part XIX. 

684. Add. Annotation : — ^Mentd. Re Holliday, 
[1922] 2 Ch. 698. 

663. Add. Annotation Mentd. The Eagernes, 
[1926] P. 185. 

655. Add. Annotation : — Generally, Mentd* Harper 
V. Hedges. [1923] 2 K. B. 314. 

681. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

680. Add. Annotation : — Mentd. Bhondda’s Claim, 
[1922] 2 A. O. 339. 

690. Add. Annotation : — ^Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

706. Add. Annotation : — Refd. Hodgson v, Mc- 
Creagh (1923), 93 L. J. Ch. 339. 


Royal Grants. 

728a. Grant of land reserving strip of coast land — 
Effect of confirming grant.] — A.-G. for New 
South Wales v. Dickson, [1904] A. C. 273 ; 
73 L. J. P. C. 48 ; 90 L. T. 213, P. C. 

764. Add. Annotation Generally, Refd. Layzell 
V. Thompson (1927), 137 L. T. 106. 

786. Add. Annotation : — ^Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

829. Add. Annoiationa : — Mentd. The Koursk, 
[1924] P. 140 ; Performing Bight Soc. v. 
Mitchell So Booker (Palais de Danse), [1924] 
1 K. B. 762 ; Falcon v. Famous Players Film 
Co. (1926), 42 T. L. B. 01. 


Part XXI. — Hereditary and Private Revenues of the Crown. 

867. Add. Annoiationa: — Aa to (4) Refd. Re Patent No. 189,207, Carbonit Akt., [1924] 

Letters Patent No. 189,207, Re Carbonit Akt., 2 Ch. 6.3. Generally, Mentd. Campbell v, Pol- 

[1924] 2 Ch. 53. As to (5) Refd. Re Letters lak, [1927] A. C. 732. 


PART XIX. SECT. 2. SUB-SECT. 8.— A. 

602 ii. .] — Wliere a Crown (rrant 

of land baa been leaned by error, but 
without falae misrepresentation on the 
grantee’s part, & whereby be obtains 
moi ‘0 than that to which he was entitled, 
the ct. need not set aside the wholo 
grant, but may declare it void only 
In Ko far it purported to convey such 
portion ImprovJdontly granted, & will 
order the grant to be delivered up to 
be rectified. — R. v. Skamajn, [1927] 
Exch. C. R. 201.— CAN. 

q. Add revsd, on other grounds, 9 
Qr. 224.” 

PART XIX. SECT. 2, SUB-SEOT. 8.— 0. 

h Add *"r€V8d. on other grounds, 
19 A. K. 329.” 

PART XIX. SECT. 3, SUB-SECT. 2. 

656 1. Add ” revad. on other groimds, 
19 A. R. 329.” 

662 ii. Add ** revad. on other grounds, 
19 A. R. 329.” 

PART XIX. SECT. 8, SUB-SECT. 3.— A. 

r i. .1 — A Crown grant of land, 

as to part of the land grSnted, used the 


words ” grant, convey & assure,” & 
as to other land granted, ” grant, 
release & quit claim ” : — Held : both 
conveyed the fee simple, & the grantee 
could convey the fee simple sub- 
ject to conditions & reservations in 
tho grant. — Northern Trust Co. v. 
Turner, [1923] 2 D.L, R. 1176.— CAN, 


PART XrX. SECT. 3, SUBJECT. 3.— E. 

1 i. .] — The reservation in 

a Oown grant of the mines 3c minerals 
” with fml power to work the same & 
for this purpose to enter upon ft use 
or ocoupy the lands or so much thereof 
& to such an extent as may be neoes- 
sary for the effectual working of the 
said minerals ” : — Held : this confers 
greater powers than is implied in a 
bare reservation in an agreement for 
the sale of the Ismd so granted of ” all 
mines ft minerals.” — Fuller v. Gab- 
NBAU (1920). 61 S. C. R. 450; 58 
D. L. R. 642.— CAN. 

1 ii. Includea petrolefum dtf 

natural gas.] — Creighton v. United 
O im. Ltd.. [1927] 2 W. W, R. 468 ; 
affd.. [1927] 3 W. W. K. 463.— CAN. 

1 iii. s: P. Starlet v. New 
MoDougall-Seoxtb Oil Oo, (No. 2), 
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a927J 2 W. W. R. 466 ; ajQTd., [1927] 
3 W. W. li. 464.— CAN. 

1 f V. Effect of Act to amend 

P^Mic Lands Act, 1908 (c. 16 ).] — Re 
Cox. (19271 4 D. L. R. 566 ; 61 0. L. R. 
182.— CAN. 

PART XIX. SECT. 6, SUB-SECT. 1. 

t i. Derogaiion of rights under 

earlier grant ,] — Kkewatin Power Co., 
Ltd. V , Kbewatin Flour Mills, Ltd., 
Eeswatin Power Co., Ltd. v. Lark 
OF THE Woods Milling Co. (Out.), 
[1928] 1 D. L. R. 82.— CAN. 

PART XX. SECT, 6. 

sp. Sale of land under Soldiers 
Settlement Act, 1919— Failure of soldier 
to perform cigreemen;l-’---4>Qwn not en* 
Htted to warrarU of poaaeaaion.] — A.-G. 
for Canada v. Pugb, [1924] Exch. 
O. R. 62.— CAN. 

PART XXI. SEOT.^l, SUB-SECT, 2. 

858 Iii. .]— The right to 

precious metals in the land now held 
by the Hudson’s Bay Oo. belongs not 
to the DO., but to the Crown. — Hud- 
son’s Bat Co, V. Aw-G, FOB Canada 
(1928), 46 T. L. R. 47, P. 0.— CAN. 



?c^ Xn. — Oases 3— 168a. 


CONTRACT. 

Part I. — Definitions and Classification. 


8< Add, AnnotaMon : — ^Refd. Bose & Frank Co, 
t;. Crompton, [1923] 2 K, B, 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Le^l effect expressly exoluded.]- 

By successive arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States Sc 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & bofh English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
shoiild be continued on the same lines for 
three years so on for further periods of 
three years, subject to six months* notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows ; “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge * clause.** Disputes having arisen 
between the parties, the Ei^lir cos. deter- 
mined this arrangement wthout notice. 
Before the relations between %e parties were 
broken off the American firm hod given & the 
first-mentioned English co. had accepted 
certain orders for goods. In an action bv 
the American firm for breach of contract & 
for non-delivery of goods: — Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 ^ previous agreements were deter- 
mined by mutual consent ; (3) the orders 
given’ Sc accepted constituted enforceable 
contracts of sale. — ^B ose & Frank Co. r. 
Crompton (J. R.) & Brothers, Ltd., [1925] 
A. C. 446 ; 94 L. J. K. B. 120 ; 132 L. T. 
641 ; 30 Com. Cas. 163, H. L. 

6, Add, Annotations : — Refd . Re Wait, [1927] 1 
Oh. 606. Mentd. Performing Right Soc. v, 
London Theatre of Varieties, [1924] A. C. 1. 

5a. .] — Snow d. Firebrash (1700), 

Holt, K. B. 609 ; 2 Salk. 557 ; 1 Ld. Raym. 
611 ; 12 Mod. Rep. 434 ; 90 E. R. 1237. 


Part II. — Parties to Contract. 


17* Add, AnnoiaJtion : — ^Refd. Johnson v, Stephens 
& Carter & Gtolding, [1923] 2 K. B. 857. 

48. Add, Annotations : — As to {!) Refd. Clarkson 
V, Davies, [1923] A. 0. 100 ; Duffner v, 
Bowyer (1924), 40 T. L. R. 700 ; Be Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 761. Generally, Mentd. 
The Koursk, [1924] P. 140; Be Pennington 
Sc Owen (1926), 96 L. J. Ch. 93; Bennett v, 
Whitehead, [1926] 2 K, B. 380; Pirie v, 
Johnson (1926), 70 Sol. Jo. 1023; Hardie Sc 
•Lane v, Chiltern (1927), 96 L. J. K. B. 773. 

52. Add, Annotation: — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

108. Add, Annotation : — Dlstd. Way v. Bishop, 
[1928] Ch. 647. 

129. Alter this case add ** See, also, No. 86, ante.*’ 
150. Add, Annotation : — Consd. Johnson v, 
Stephens Sc Carter Sc Golding, [1923] 2 K. B. 
86L 


160. Add, Annotation : — Mentd. Hardie Sc Lane v. 

Chiltern (1927), 96 L. J. K. B. 773. 

163. After this case add Effect of judg- 

ment against one .] — See Estoppel, Vol. XXI., 

pp. 218-221.** 

163a. Action brought against all — Successful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. Sc G, as joint con- 
tractors, A. set" up the defence that pltf . had 
not performed his part of the contract. B. Sc 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. Sc 0 . : — Held : 
B. & G. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action. 
Sc the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract Sc not involving 


PART II. SECT. 2. SUB-SECT. 2.— E. 

130 iii. — DUdtaimer by om ,} — If 
a oon^aot purports to be made with 
two oovenautm jointly, the dlsolalmer 
of one of them, to which the covenantor 
is not also a party, doee not convert it 


nto a contract with the other & entitle 
liin to eue alone, even though the 
olnt oovonantor who has dlscialmea 
& an infant. — B bnnktt v, Greensill, 
11927] N. Z. L. R. 167.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— P. 
151 iii. .] — In an action 
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to rescind a contract deft, applied to 
add W. as co-deft. : — Held : deft, had 
no right to force W. upon pltf. as deft., 
in the ohasacter of a joint contractor. 
— Toronto & Hamilton Navigation 
Oo. V, SlLCOX (1888), 12 P. II. 622.— 
CAN. 
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statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — P irie v. Richabd- 
soN, [1927] 1 K. B. 448 ; 96 L. J. K. B. 42 ; 
136 L. T. 104 ; 70 Sol. Jo. 1023, 0. A. 

165» Add* AntioiaiioTi : — Consd. United Dairies i?. 
Public Trustee, [1923] 1 K. B. 469. 

192. Add, Annotation : — Refd, Hardie & Lane v. 
Ohiltern (1927), 96 L. J. K, B. 773. 


197. Add. Annotation : — Refd. Key v. Bastin, 
[1926] 1 K. B. 650. 

209 . Add, Annotation : — Consd. York Glass Oo, 
V. Jubb (1926), 42 T. L. B. 1. 

255. Add, Annotation Refd. Boyal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

272. Add. Annotation : — Refd. Edwards v. Porter , 
McNeall v. Hawes, [1923] 2 K. B. 538. 

273. Add. Annotation: — Mentd. Oockbum v. 
Smith, [1924] 2 K. B. 119. 


Part III.— Formation of Contract. 


278. Add, Annotation : — ^Mentd. Jones (Holloway) 
V. Woodhouse, [1923] 2 K. B. 117. 

297a. Offer & acceptance — Though in pursuance 
of unenforceable agreement.]~BosE Sd Frank 
Co. V. Crompton (J. R.) & Brothers, Ltd., 
No. 4, ante, 

298. After this case add “ Course of conduct.] — 
See pp. 52, 67, 114, 116, Nos. 289, 389, 747- 
751 ; Estoppel, Vol. XXI., pp. 290, 291, 
No. 1034.” 


310. Add. Annotations : — Refd. Ellesmere v, 

Wallace (1928), 44 T. L. B. 798 ; Kennedy 

V. Thomassen (1928), 45 y. L. B. 122; 
Weddle, Beck v. Hackctt (1928), 45 T. L. B. 

. 67. 

339a. -.] — Hobsfatx v, Garnett (1858), 6 

W. B. 387. 

345. Add. Annotation : — Mentd. Catton v, Ashwell 
& Nesbit (1927), 44 T. L. B. 130. 


PART 11. SECT. 6, SUB-SECT. 2. 

238 xvi. .] — An aifreement 

between a dealer in automobiles & tho 
maker thereof, providiner that it should 
be construed as an agrreement between 
the dealer signlngf it & all other dealers 
“ who have signed a similar agree- 
ment *’ : — HeM : to bring about tv 
contractual rolationshlp between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer aganst another who 
signed such agreement. — M cCannell 

V. Madee McLaren Motors, Ltd., 

[1926J 1 D. L. R. 282 ; [1926] 1 

W. W. K. 353 : 3G B. C. R. 3C9.— CAN. 

PART III. SECT. 1. 

■f. Contract subject to approval — 
Effect of approval.] — Held: the effect 
of a clause in a contract, which made 
the agreement subject to tho approval 
of the Govomor-Gonoral in Council, 
was to suspend the contract pending 
the giving of such approval, upon 
such approval being given the contract 
took effect & became enforceable. — ■ 
Banks Peninsula Eleotric-I^ower 
Board v, Akaroa Borough Council, 
[1923] N. Z. L. R. 880.-— N.Z. 

€k. Sufficient of approval.] — 

A oontraot contained a provision that 
It should be deemed executed & become 
binding only when appi'oved by tho 
proper officers of the vendor co. 
Beneath tho signatures of the con- 
trading parties a form of approval 
was signed by certain persons as 
managers. There was evidence that 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
tho contract : — Held : approval could 
be shown by the subsequent oonduot 
of tho vendors. — General Supply Co. 
OP Canada v. O’Neill Morkxn 
Machinery Co., [1924] 2 D. L. R. 
183 ; 1 W. W. R. 1047.— CAN. 

si. Contract for carriaoe of goods — 
Zetter expressing wish for insurance 
of goods,] — Held: tho contract was 
complete when the agent received the 
goods & gave a receipt, which con- 
telnod tho terms of the contract, & 
the letter woe only a reauest to insure, 
& formed no part of tne contract. — 
MoGoldricjk V. Eastern Express Co. 
(1872), 14 N. B. R.(l Pug.) 138.— CAN. 


PART III. SECT. 2. SUB-SECT. 1.— 

A. (a). 

si. .] — ^Acme Grain Co., Ltd. v. 

Wenaus, [19171 3 W. W. R. 157 ; 36 
D. L. R. 347 ; 10 Sask. L. H. 305.— 

CAN. 

sm. Construction — Ambiguous offer.] 
’ -Whore a written offer is ambiguous, 
it may bo construed according to the 
contemporaneous interpretation put 
upon it by tho maker & re^ceiver. — 
Manning v. Carkique (1916), 9 

O. W. N. Cl ; 34 O. L. R. 453.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 

C. (a). 

328 i. What amounts to — Counter 
ojOTer. 1— Speclflo counter offer or re- 
jection puts an end to an offer. — 
Shaw v. Jones, (1924] N. Z. L. R. 
1133,— N.Z. 

828 ii. .] — Deft., through 

hlP ogent, sent pltf. an offer to soil him 
land for $1,800 on terms. Pltf. wired 
tho agent ; ** Send lowest cash price. 
Will give $1,600 cash. Wire.” Tho 
agent replied by wire : ** Cannot 

reduce price.” Pltf. then wrote 
accepting the offer; — Held: the tele- 
gram reading ” Cannot reduce price ” 
was a renewal of the original offer, not 
merely a rejection of pltL’s counter 
offer, & pltf. ’8 acceptance of It com- 
pleted a contract of sale. — Living- 
stone tj. Evans, [1925] 4 D. L. R. 
769 ; [1925] 3 W. W. R. 463.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
C. (0) 1. 

337 vlil. .] — ^Where a document 

was no more than an offer & was 
withdrawn before acceptance : — Held : 
there was no contract. — Goodison 
Thresher Co. v. Doyle (1925), 67 
O. L. R. 300.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2.— A. 

866 vl. Inlention to discuss 

terms with third party .] — Where parties 
have dlsousBod terms, but one before 
finally accepting them intends to 
discuss the matter with others : — 
Held: there cannot bo said to bo a 
binding oontraot. — Carbon Coal Sc 
Clay Oo v, Nanoosb-Wblungton 
COLLXBRIEB, [1928] 1 D. I^. R. 1160. — 
CAN. 


366 vii, .] — Paterson (A. 

& G.), Ltd. v. Highland Ry. Co., 
[1927] S. O. (H. L.) 32.— SCOT. 

366 viii. .] — Bigelow v. 

Craigellacttte-Glenlivet Distil- 
lery Co. (1905), 26 C. L. T. 186 ; 37 
S. C. R. 55.- CAN. 

366 ix. .]— Wilson & Co- 

Ltd. V. Farquhaivson (1906), 3 

E. L. R. 146.— CAN. 

870 xiii. Acceptance stating 

understanding of offer made.] — Tho 
Halifax Graving Dock & plant wore 
wrecked by explosion in 1917, & in 
Jon. 1018, the Canadian Govt, passed 
an Order in Council providing that tho 
work of repair should bo entrusted to 
applts. on the condition (infer alia) 
that the latter sliould oontributo the 
amount of insurance it carried & the 
Govt, pay tho balance. A letter was 
sent to tho co. enclosing a copy of the 
Order & fitating ” an agreement Is 
being prepared & will be submitted 
shortly for signature,” but no agitio- 
mont was ever executed. Two days 
later the co. wrote to the Minister of 
Public Works that tho terms of tho 
Order were satisfactory & adding, “but 
in order that all will be quite clear our 
understanding is that we are to assign 
our insurances & policies to the Govt., 
& that tho temporary buildings now 
being construoted are to be replaced 
by permanent buildings of the same 
kind as the original ” ; — Held : the 
letter of the oo. to the Minister did not 
oontoin an unqualified aooeptance of 
the terms set out in tho Order in Council. 
— Haufax Graving Co. v, R, (1921), 
62 S. O. R. 338.— CAN. 

370 xiv. .] — Canada Perma- 

nent Mortgage Corpn. v. Barnard 
(Sask.), [1926] 1 D. L. R. 163.— CAN. 

sp. Time for — Time limited bp 
contract.] — Whore applt. had not noti- 
fied his acceptance within the fixed 
time, Sc in the absence of proof that 
rosp. had waived his right to demand 
donnito written notice os stipulated : — 
Held : there was no valid acceptance, 
— Laws v. RuTHERiroBD, [1924] App, 
D. 261.— S, AF. 

st. Within reasonable time.] — 

Shatford V. B. C. Wine Growers, 
Ltd., 11927] 2 D. L, R. 769 ; 38 
B. C, R. 419.— CAN. 
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996... Add. Antiofcdion^ •— Rotd. Touob (RoUoway) 
V. Woodhouse, [1923] 2 K. B. 117. Mentd. 
Bradford v. Price (1923), 92 L. J. K. B. 871. 

416. To the existing paragraph, after the word 
“ accepting,” add “ * subject to the terms 
of a contract being arranged.* ** 

418a. — ** Orders to be acknowledged 

by return.**] — ^Defts.* departmental manager 
orally agreed on their behalf to buy 
certain goods from pitf. & signed an order 
form on which was printed the clause, 
“ orders to be acknowledged by return,** 
but this term had not been orally a^eed 
& no acknowledgment was sent to aef^. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer So 
no contract, as the only document contained 
a clause which had not been agreed : — Held : 
(1) the words on the order form, “ orders to 
be acknowledged by return,’* were not 
intended to be words of contract ; (2) the 
words “ by return ** related only to the time 
within which, So not to the method by which, 
acknowledgment was to be made. So therefore 
there was a concluded contract. So pltf. was 
entitled to recover. — ^Willis v, Baogs So 
Salt (1926), 41 T. L. B. 463 ; 69 Sol. Jo. 
643. 

429a. What amounts to — Offer of house So 

** furniture ** — ^Acceptance of house So ‘‘ fur- 
niture So fittings as It stands.**] — Pltf. having 
an option from deft, to purchase a freehold 
house ” with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ” with 
the furniture So fittings as it stands ” : — Held : 
there was a concluded contract between 
pltf. & deft. — Goffin V. Houldbr (1920), 90 
L. J. Ch. 488 ; 124 L. T. 146. 

437. Add. Annotation : — Folld. Willis v. Baggs So 
Salt (1925), 41 T. L. R. 458. 

448a. .] — ^Willis v . Baogs & Salt, No. 

418a, ante. 

466. Add. Annotations : — Consd. Schiller v. Peter- 
sen, [1924] I Ch. 394; Phipps (Northampton 


So Towcaster Breweries) v. Rogers, [1926] 

1 K. B. 14. 

466. Add. Annotation : — Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

467a. Offer & acceptance by telegram.] — ^Where 
an offer is made So accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party. — Roth (L.) So Co., Ltd. v. Taysen, 
Towksend & Co. & Grant So Grahame 
(1890), 12 T. L. R. 211 ; 1 Com. Cas. 306, 
C. A. 

Annotations : — Refd. Niokoll & Knight v. Ashton, Edridge, 
ri900 j 2 Q. B, 298 ; Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. 11. 716. 

467b. Acceptance by telegram — ^Bffe'^t of word 
“ writing ** In telegram. WL,. varth v. 
Forder (1903), 48 Sol. Jo. 

478. Add. Annotation : — Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

480. Add. Annotation : — ^Refd* Edwards v. Porter, 
[1926] A. C. 1. 

487. For “ Question of law — ^Not question of fact ** 
in the catchwords read “Whether question of 
law or fact.** 

487a. .] — ^Where a contract is made, not 

in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation So intention 
of the parties, whether a contract has 
actually been completed. — Richards v. Hay- 
ward (1841), 2 Man. So G. 674 ; 2 Scott, 
N. R. 670 ; Drinkwater, 136 ; 10 L. J. C. P. 
108 ; 133 E. R. 876. 

487b. .] — Caddick v. Terry (1864), 5 

New Rep. 137. 

488. Add. Annotation : — Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 

489. After the cross-references following this case 
insert “ Construction of contracts by corre- 
spondence.} — See Deeds, Vol. XV'II., p. 245, 
Nos. 588-692.** 


PART III. SECT. 2, SUB-SECT. 2.— 

B. (a). 

380i. Necessity .} — Barrett v, Ra- 
PELJE (1835), 4 O. S. 175.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (b) il. 

ez. Delivery of goods — Before time 
laid down in order,} — Applt. sent an 
order on June 7 to reap, to send him on 
hire a binder, to be delivered on or 
about Got. 1. The order contained a 
term that it was not to be binding on 
resp. until received & ratified in 
writing or by aotuad delivery of the 
goods to applt., & that the order might 
be cancelled by applt. giving notice 
to resp. by registered letter at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by registered notice revive the 
order, So d^ver the binder within 
thirty days. An agent of resp. was 
told by applt. that he wished to oanoel 
the order, as he was buying a 
harvester. So the agent notified resp., 
but no notice was given by applt. to 
reap. On Sept. 2, resp. forwarded 
bv rail a binder to applt.. So wrote 
him stating that the binder had been 
forwarded per rail. The machine 
arrived. So applt. refused to take 
delivery, but admitted he had rooetved 
the letter : — Held : the letter did not 
amount to a ratification of the order. 


So a delivery on Sept. 2 did not neces- 
sarily imply a d^ivory pursuant or 
referable to tho stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no acceptance of 
the order. — Blackett v. Cluitebbuok 
Brothers (Adelaide), Ltd., [1923] 
S. A. S. 11. 301.— AUS, 


PART III. SECT. 2, SUB-SECT. 2.— D. 

425 viii. .] — Deft., through his 

agent, offered pltf. 300 tons of hay at 
$22 per ton. Pltf. accepted, &; tho 
agent wired his principal asking that 
shipment be rushed. Deft, replied 
that he could not confirm tho order 
for immediate dellver 5 % but would 
book for delivery the last of the 
month : — Held : a contract valid in 
law was then completed, & deft, 
could not subsequently vary it by 
demanding a deposit of $2 p^er ton as a 
condition of shipping. — Ballam v. 
Hatfield (1922), 65 N. S. R. 608. — 
GAN. 

PART III. SECT. 2, SUB-SECT. 3.— 

B. (b). 

451 ill. Offer not made hy post — 

Acceptance binding only ai lime of 
receipt .} — ChaRlbbois v. Baril, [1927] 
3 D. L. R. 762.— CAN. 

sa. At place of posting — Contract 
under Farm Implement Act. R. S. S.. 
1920 (c. 128).] — ^Ellard v. Waterloo 
Manufactdrinq Co., [1926] 3 D. L. R. 
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207 ; [19261 2 W. W. R. 294 ; 20 

Saak. L. R. 601.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

471 xii. .] — Bruoe V. Tolton 

(1879), 4 A. R. 144.— CAN. 

479 V. Acceptance hy tele- 

gram — Fresh term inserted in letter of 
confirrnatio7h.\~^T. Denis v. Western 
Products, Ltd., [1923] 3 W. W. R. 
858.— CAN. * 

489 iii. Effect of correspondence 

coupled with conduct — Substantial part 
of goods delivered,} — Held : a contract 
was established whereby pltfs. became 
bound to deliver tho remainder of tho 
goods. — Hamilton Gear & Machine 
Co. V. Lewis Bro'IHERS, [1924] 3. 
D. L. R. 367 ; 54 O. L. R. 585.— CAN. 

PART III. SECT. 2, SUB-SECT. 5. 

490 X. .] — Where a proposal to 

manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sont, such acceptance 
stating that it would be followed by 
a formal contract. So where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at : — Held : In such a case, 
looking to the intentions of tho partie, 
the oontraotual relations between 
them should be regarded as based 
upon the terms so agreed upon. — 
Dominion Iron & Steel Co. v. R. 
(1920), 67 D. L. R. 609 ; 20 Exch. C. R. 
246.— -CAN. 
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492. Add» Annoiaiion: — FoUd. GhiUingvroxth v. 
Esche. [1924] 1 Ch. 97. 

496 . Add. Annotation : — ^Reld* Ohillingwortli v. 
Bsche (1923), 129 Lu T. 808, 

501a. Subject to terms of contract being 

, arranged.**] — Honeyman v. Marryatt, 

No. 416, ante. 

504a. Lease **to be drawn by oouni^el.*’] — 

Stubgion V. Painter (1608), Noy, 128 ; 74 
E. E. 1092. 

Amwtatim : — ^Reld. Goodtltle d. Efitwiok v. Way (1787), 1 
Term Hep. 735. 

511. Add. Annotaiiona : — ^Refd. Chillingwoitli v. 
Esche, [1924] 1 Ch. 97 ; Keppel v. Wheeler, 
[1927] 1 K. B. 577. 

513a. ^*The usual public-house contract to 

be entered Into.**] — Lucas v. Hall, [1890] 
W. N. 92. 

514. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

581. Add. Annotation : — ^Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

534. Add. Annotation : — Refd. Chillingworth v. 

Esche (1923), 129 L. T. 808. 

540. Add. Annotaiiona : — Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97 ; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125. Refd. Nevile 
Eeid V. I. E. Comrs. (1922), 12 Tax Cas. 545. 

540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Saboant, L.J.). — Keppel v. Wheeler, 
[1927] 1 K. B. 577 ; 96 L, J. K. B. 433 ; 136 
L. T. 203, 0. A. 

545. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. l^ckott v. 
Norman-Wright (1924), 69 Sol. Jo. 126. 
Refd. Nevile Eeid v. I, E. Comrs. (1922), 12 
Tax Cas. 545. 

546a. Subject to suitable agreements being 

arranged between your solicitor & mine.’*] — 
The words subject to suitable agreements 
being arranged between your solr. & mine 
are indistinguishable in their effect from such 
words as “ subject to formal contract,** 
** subject to contract,’* or “ subject to proper 


contract to be prepared by the rendor*8 
solr.,” & do not import a binding agreement 
between the parties, — L ockett v. Nobacak- 
Wright, [1925] Ch. 66 ; 94 L. J. Ch. 123 ; 
132 L. T. 682 ; 60 Sol. Jo. 126. 

. Subject to a proper contract to be 

prepared by the vendor’s solicitors .**] — Bj 
a dociunent of July 10, 1922, the purchasers 
agreed to purchase certain freehold land ^ 
a nursery from the vendor ** subject to a 
proper contract to be prepared by the 
vendor’s solrs.’* & acknowledged having paid 
£240 as deposit & in part payment of the 
said purchase-money.’* Completion was 
ffxed for Nov. 2. The purchasers signed the 
document & the vendor added & idgned a 
receipt for the deposit* confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., improved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, &; 
claimed the return of the deposit ; — Held : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chillingworth v. Esche, [1924] 1 C5h. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. E. 
23 ; 68 Sol. Jo. 80. O. A. 

Annotations: — Apld. Lockett v, Norman-Wright, [1925] 
Ch. 56. Refd. Keppel v. Wheeler, [1927] 1 K. B. 577. 

546c. ** Formal contract to be signed In due 

course,”] — Eonald Frankau Productions, 
Ltd. V. Bell (1927), 164 L. T. Jo. 604. 

555. Add. Annotation : — ^Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

559. Add. Annotation : — ^Refd. Berners v. Fleming, 
[1926] Oh. 264. 

567. Add. AnnoMion : — Distd. Hardie & Lane v. 
Chilton, [1928J 2 K. B. 306. 

568. Add. Annotation : — Consd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

576. Add Annotation : — Refd. Brocklebank v. E,, 
[1924] 1 K. B. 647. 


490 xi. ,] — Harichand Man- 

CHARAM V. GoVIND LUXMAN GOKHAI.E 
1922), L. H. 50 Ind. App. 25.—IND, 


f i. 


— ^An option for sale 


read as follows : “ The owners agree 
to give H. the option to purehase the 
lanos herein leased at any time within 
tho period of lease for $25 per acre, 
$2,000 cash Sc the balance at six per 
cent, interest & half crop payments, 
by agreement to be drawn up '* ; — 
Held : tho words ** by agreement to be 
drawn up had the same effect as the 
words subject to an agreement to bo 
drawn up,*' 5c, since the agreement was 
to bo on the crop -payment plan, the 
ct. could not supply the details neces- 
sary to complete it, & tho option did 
not of itself oonstltnte an enforceable 
contract. — Booalut.r v. Hazt.e, [1925] 
4 D. L. R. 948 ; [1925] 3 W. W. R. 
677 ; revsff. 19 Sask. L. R. 417 ; [1925] 
2 W. W. R. 436.— CAN. 


543 i. — — Solicitor to approve form 
of contract .] — An option agreement 
provided that in tho event of the pur- 
chaser deciding to accept the option 
by entering into an agreement to pur- 
chase the land, ‘ such agreement to 
purchase shall be on a form approved 
by the vendor’s solr." ; — Held: the 
execution of a ftirther contract was not 
necessary to the existence of an onforoe- 
ahle contract to purchase. — Vitaly v. 
Bryan (Alta.). Q927J 1 D. L. R. 244 ; 
3 W. W. R. 786.— CAN. 


PART III. SECT. 8, SUB-SECT. 1. 


556 xiv. .] — C5 olb V. Sumner 

(1900), 30 S. C. R. 379.— CAN. 

666 XV. .1 — Graham v. Graham 

(Mon.) (1914), 27 W. L. R. 263 ; 16 
D. L, R. 485.— CAN. 

o i. Burden of proof. ] — It is ne v er 

necessary to prove in tho first instance 
that either party to a contract imder- 
stood tho legal effect of a term thereof ; 
If a paity socks to escape tho liability 
imposed by a term of the contract, ho 
must adduce ovldcnoo to establish 

g rounds of excuse. — Thqreson v. 

LAiBMORE School District Board 
OP TRUSTBF.S, [1927] 1 D. L. R. J178 ; 
[1927] 1 W. W. R. 449 ; 22 Alta. L. R. 
415,— CAN. 


P i. 


Failure to read over 


whoU eoniract .] — Whore a purchaser of 
a large farm implement does not read 
Eimllsh, Form Implement Act, K. S. 8., 
19^ (c. 128), s. 18, is not oomplied 
with unless tho whole contract is read 
over Sc explained to him in his 
language, even though he understands 
some English Sc, after the whole con- 
tract has been read to him In English, 
those portions of it which he says he 
does not understand in English are 
read over Sc explained to him In hts 
language, 5c he says he understands 
it all. — ^Advanob Rumblt TbbeshbB 
Co. V. Yoroa, [1926] 3 D. L. R. 517 ; 
[1926] S. 0. R. 897.— GAN. 


390 


n H, Burden of proof .] — 

Where a contract was drawm up by 
a magistrate, who w'as employed for 
that purpose, 5c, after being I'cduoed 
to writing, it was road over to deft., 
who signed by his mark : — Held : the 
burden was upon deft, of establishing 
that the document was not his agree- 
ment. — KL eddv V. DauRby (1913), 47 

N. S. R. 229 ; 12 D. L. R. 621 ; 13 
E. L. R. 163.— CAN. 

p ili. -.] — Millar v. Ellabd, 

[1927] 2 D. I. R. 102.— CAN. 

p iv. Party intocHcated .] — 

Schofield v. Tummonds (1858), 6 
Gr. 668.— CAN. 

664 h Contract of Bale silent ae to 

time A mode of naymmi.\ — Defts. hav- 
ing ratified by Udegram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.' letter of repudiation to their 
agents attempted to Impose terms as 
to the time for payment a$ a condition 
of accepting the alleged variation: — 
Held : the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
— Oampbkix V. Mahlibb (1919), 48 

O. L. E. 895 ; 14 0. W. N. 348; affd* 
15 O. W. N* 889.— CAN. 
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581. AM. AnncMiicm : — ^Dlstd. Hardie & Lane v, 
ChUton, 11928] 2 K. B. 300. 

587. Add, Annoiatian : — Retd. Jones v. Waring & 
Gillow, [1926] 2 K. B. 612. 

588. Add, Annotation : — ^Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 300. 

590. Add, Annotation : — Mentd. Bepublica de 
Guatemala v, Nimez, [1927] 1 K. B. 669. 

611. Add, Annotaiion : — Held. Shears v. Jones 
(1922), 128 L. T. 218. 

613. Add, Annotation :~As to (3) Apld. Inche 
Noriah Binte Mohamed Tahir v, Shaik Allie 
Bin Omar Bin Abdullah Bahashuan (1928), 
45 T. L. R. 1, 

614. After this case add See, also, Fraudulent 
& Voidable Conveyances, No. 834a.*’ 

680. Add, Annotation : — Consd. Inche Noriah 
Binte Mohamed Tahir v, Shaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 
T. L. R. 1. 

636. Add, Annotation : — Consd. Inche Noriafi 
Binte Mohamed Tahir v, Shaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 
T. L. R. 1. 

660. Add, Annotation : — Refd. Inche Noriah Binte 
Mohamed Tahir v, Shaik Allie Bin Omar Bin 
Abdullah Bahashuan (1928), 45 T. L. II. 1. 

698. After this case add “ See, also. Fraudulent 
& Voidable Conveyances, No. 834a.” 

717. Add, Annotation : — Consd. Inche Noriali 
Binte Mohamed Tahir v, Shaik Allie Bin 


Omar Bin Abdullah Bahashuan (1928), 45 
T. L. R. 1. 

739. Add, Annotation : — Consd. Pontypridd Grdns. 
V, Drew (1926), 90 J. P. 109. 

741. Add, Annotation : — Refd. Albemaile Supply 
Co, V, Hind, [1928] 1 K. B. 307. 

743a. Outdoor relief afforded to pauper.] 

— Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214; 95 
L. J. K, B. 1030 ; 130 L. T. 83 ; 90 J. P. 
169 ; 42 T. L. B. 077 ; 70 Sol. Jo. 795 ; 24 
L. G. R. 405, C. A. 

See, further. Poor Law. 

747. Add, Annotation : — Refd. Rear <it v, Liver- 

pool, Brazil & River Plate i^a^ Navigation 
Co., [1924] 1 K. B. 676. ^ 

748. Add Annotat.ions : — Refd. Rederlakt. Trans- 
atlantic V, Compagnie Fran^aise des Phos- 
phates de rOceanie (1926), 136 L. T. 619. 
Mentd. Layton v, Genercd Steam Naviga- 
tion tSo. (1923), 130, L. T. 062 ; Paterson 
Zochonis v Elder Dempster, [1923] 1 K. B. 
420 ; Lake v, Simmons (1926), 95 L. J. K. B. 
686 . 

763. Add, Annotation : — Generally, Refd. Meyrick 
V, Dyson (1925), 41 T. L. B. 368. 

766. Add, Annotaiion : — Refd. Importers Co. v, 
Westminster Bank, [1927] 1 K. B. 869. 


PART III. SECT. 3. SUB-SECT. 2.— 

G. (a). 

599 i. Contract voidable.\ — An agree- 
ment in writing by a wife to the provi- 
Bions of her husband’s will in lieu of the 
statutory provisions : — Held : to have 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Act, 1920, s. 24. 
— Re Bursaw’8 Estate, 11924] 3 
W. W. R. 807.— CAN. 

699 ii. .] — Burris v. Rhind 

(1899), 29 S, C. R. 498.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— 

A. (a). 

611 vl a. .] — Raqhunath Pra- 
sad «, Sarju Prasad (1923), L. R. 
61 Ind. App. 101.— IND. 

PART III. SECT. 3, SUB-SECT. 3.— B. 

696 1.. Onus on party alleffinff — Unless 
transaction primd fcune uncofiscionable.] 
— Rauhunath Prasad v, Sartu 
Prasad (1923). L. R. 51 Ind. App. 101. 
—IND. 

PART III. SECT. 3, SUB-SECT. 3.— 

C. (a). 

722 i. TransactUm voidotfe.]— C olp 
u. Hunter (1911), 1 W. W. R. 314. — 

CAN. 

722 ii. ,] — Erwin v, Snelorovb 

(Ont.), [1927] 4 D. L. R. 1028.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

744 i. From circumstances,] — 

Rice v, Burokhardt (1925), 36 

B. O. R. 161»— CAN. 


747 li. .] — Held : an offroo- 

ment by a co, to repurchase shares was 
established, as the conduct of the cjo. 
was quite Inconsistent with any other 
reason than that it intended & agreed 
to repurchase the shares. — C larke «. 
Langs & Roddis, Ltd. (192G), 37 
B. C. R. 77.— CAN. 

PART III. SECT. 4, SUB-SECT. 2.— C. 

u i. Contract to dig well ,] — 

When a party contracts to bore a well, 
with a proviso that ho is to be paid a 
proportion of the price if It is a dry 
nolo, there is an implied promise to go 
the distance his machinery will bore, 
& if beoause of a rock he does not go 
that distance it is not a “ dry hole,” & 
he is not entitled to payment. — 
WiNKUCR & Martin v, Hutton, 11920] 
2 W. W. R, 982 ; 13 Saak. L. R. 335.— 
GAN. 

uii. .] — Where a hole is 

caving In & rendering it dangerous 
for him to work, & a well-dig^r 
abandons the work without having 
obtained water & without having gone 
to the full depth of his machine, bo 
Is not entitled to payment for the 
work already performed. A well-digger 
knows, & must be held to have assumed, 
these risks when he has not in bis 
contmet protected himself against 
such contingencies. — S avid an v. Lap- 
lantr, [19241 3 D. L. R. 1089 ; 2 
W. W. R. 1222.— CAN. 

uiU. Contract for removal of 

night soil — Special provisions as to 
eleanBing,]r^ae\d : the contract was 


one entire contract & every provision 
in it for strict cloanlinoss & disinfection 
was of the very essence & nature of the 
contract. — H unter v, Wi-st Maitland 
Municipal CouNr*TL (1923), 23 S. R. 
N. 8. W. 420.— AUS. 


PART III. SECT. 4, SUB-SECT. 2.— D. 

0 i. .] — Anderson v. McIntyre, 

[1925] 3 D. L. R. 948.— CAN. 

0 ii. AgreemcrU to live on work 

farm in consifleraiion of father promising 
to devise farm.] — Held: the father 
having prevented the son from per- 
forming the work contracted for & 
dlmdiarged him from service, the son 
was entitled to recover on a quardvm 
meruit tor the work done • by him & 
money & materials fimnishod. — Hen- 
ton V. Benton (1925), 52 N, B. R. 
356.— CAN. 

Compare p. 39.5, case f i, post. 

PART III. SECT. 6, SUB-SECT. 2. 

h i. Agreement to accept land in 

satisfaction of debt.] — Held: binding, 
though not in writing, — Fleming v, 
Duncan (1870), 17 Gr. 76. — CAN, 

h ii. Agreement to share com- 

mission.] — HeW : Alberta Statutes, 
1906 (c. 27), not appUoiible. — H eaton 
V. FL.1TER (1014), 27 W. L. R. 98 ; 16 
D. L. R. 78 ; 8 Alta. L. R. 21. — CAN. 

h ill. S, P, Karrar V. Schubert 
(1914), 29 W. L. R. 640 ; 7 W. W. R. 
189 ; 8 Alta. L. R. 21 ; 19 D. L. R. 
804.— CAN. 
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Part IV. — The Statute of Frauds. 


769. Add. Annotation : — Refd. Franco-British 

Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1920), 42 T. L. B. 735. 

772. Add. Annotation : — ^Refd. Monnickendam v. 
Leanse (1923), 89 T. 1j. H. 445. 

775. Add. Annotations : — Refd. Newman v. Slade, 
[1926] 2 K. B. 328. Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

793. Add. Annotation : — ^Expld. Scott v, Pattison, 
[1923] 2 K. B. 723. 

803. A dd. Annotation : — Mentd. Hall v. I. B. 
Comrs. (1926), 135 L. T. 759. 

810. Add Annotations : — Aa to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 70 Refd. 
Bawlinson v. Ames (1924), 69 Sol. Jo. 142. 
819. Add. Annotation : — As to(l) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 709. 

840. Add. Annotations : — Consd. Jacobs v, Batavia 
& General Plantationa Trust, [1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

841. Add. Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. PhiUips (1923), 130 
L. T. 142. 

844. Add. Annotation : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

845. Annotaiiona: — For “Refd. Heilbut, Symons 
V. Buckleton, [1913] A. C. 30,” ve&d “Dbtd. 
Heilbut, Symons v. Buckleton, [1913] A. C. 
30.” 

Add. Annotation : — ^Refd. Collins v. Hopkins 
[19231 2 K. B. 617. 

845a. Parol warranty to let for certain pur- 

poses.] — Pltf., in an action for damages for 
breach of warranty in connection with the 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for aancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 


sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations. & now claimed 
to recover the amount of such expenses les.s 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation ; — Held : pltf. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter.- 
of the contract & could not control, vary, or 
add to the terms of the written contract. — 
Crawford v. White City Bink (Nbwcastle- 
on-Tyne), Ltd. (1913), 29 T. L. B. 318 ; 57 
Sol. Jo. 357 ; 77 J. P. Jo. 111. 

Implied warranties.] — See^ generally^ 
Landlord & Tenant, Vol. XXXI., pp. 176- 
181 . 

859. Add. Annotation : — Apld. Farr, Smith v. 
Messers (1927), 44 T. L. B. 48. 

859a. What amounts to — Reconstitution of 

action.] — Defts. on Jan. 9, 1924, agreed to 
sell a quanth^y of wood to a partncrsliip 
firm. The firm, being in financial difficulties, 
formed a limited co., uuly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in I’espect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co, subsequently gave 
to defts. the cheque & tlu’ee bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan, 9. To that action defts. put in a defence 
signed by counsel in wiiich they pleaded, in 
par. 3, that it had been agi^eed by the con- 
tract of July f) that the new co. should give 
defts. on the following Monday a cheque &; 


PART IV. SECT. 1, SUB-SECT. 6.--A. 

770 1. PartnerBhip aareemeniA — A 

csoiitract for a partuershlii to last longer 
than a year is within Frauds. — 

HorFMAN* r. Cohen (Man.) (1914), 27 
W. L. B. 127.— CAN. 

sp. Agreement to he performed before 
fixed date — Fixed date more than 
one i/ear from agreement — Effect oj 
rencuKila .] — In 1921 deft. promiBcd to 
marry pitf. at a date not later than 
May. 1923. The promise was renewed 
from time to time up to May, 1922 : — 
Held .* the contract was one to be 
performed within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was unneoessai-y. — Ctr v. 
Dufault (1923), 50 O. L. li. 90.— 
CAN. 

> 

PART IV. SECT. 1. SUB-SECT. 6.— 

B. (a). 

it. Agreement for parineraJdp — 
For indeftniie period.] — A written con- 
tract, which provides for the con- 
tinnanoe of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 


speciOed notice, is not an agreement 
that is not to bo performed within the 
space of one year from the making 
within Instruments Act, 1915, e. 228. — 
Gibb v. Sell, [1922] V. L. K. 5G1 ; 28 
Argis L. B. 305 ; 44 A, L. T. 1. — 


PART IV. SECT. 1, SUB-SECT. 6.— 0, 

806 li. S. P. Dickson r. Jacques 
(1871), 31 U. C. B. 141.— CAN. 

812 i. To commence on following 

day .] — ^A contract to serve for one year, 
the service to comnienco on the day 
next after that on which the contract 
Is made. Is not a contract not to be 
performed within a year within Stat. 
lYauds, 8. 4. — Beller v. Klotz 

(Sosk.), [19171 1 W. W. B. 585.— CAN. 

820 ii. ^ — .] — A contract for 

service, under which deft, is to receive 
“ 1700 a year, to be Increased per year 
until it reaches $1,000,*' is a contract 
hot to bo perfonned within a year 
within Stat. Frauds. — Fairgrieve v. 
O’MULLIN (1896), 40 N. S. B. 215.— 
CAN. 

823 ii. Share-milking agree- 
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ment — Commencement <S: termination 
n<d stated.y—Ilcld : the contract was 
one for services not to bo performed 
within one year from the making 
thereof, & therefore came within the 
statute. — Hall v. Goldstone, [1923] 
N. Z. L. B. 910.— N.Z. 

PART IV. SECT. 1, SUB-SECT. 7. 

838 i. Promise to pay debt of another 
— Svbscquent credit given to guarantor 
as prineijjal debtor — Not entire .] — 
Held: os to goods suppUod before the 
alleged promise, the promise was one 
to answer fur the debt of another Sl 
under Stat. Frauds was unenforceable 
because of the absence of a memo- 
randum in writing to support it ; but 
as to goods supplied subsequently, 
although the account was continued 
in the buyer’s name, it was established 
that the surety became the prin- 
cipal debtor & the goods were sup- 
plied on his aooount, & no memo- 
randum in writing was required to 
enforce the claim. — Bateman & Mat- 
thews V. Spenoeb, [1923] 4 D. L. K. 
170; 16 Sask. L. R. 474 ; [1923] 1 
W. W. R, 1281.— CAN. 
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three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
Upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action : — Held : 
(1) par. 3 of the original unamended defence 
wliich was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixons 
No. 859, ante , — Fakr, Sahth & Co. v. 
Messers, Ltd., [1928] 1 K. B. 397 ; 97 
L. J. K. B. 126 ; 138 L. T. 154 ; 44 T. L. B. 
48 ; 72 Sol. Jo. 14 ; 33 Com. Cas. 101. 

862. Add, Annotation : — Refd. He A Ba*ikruptcy 
Notice, [1924] 2 Ch. 76. 

888. Add, Annotation : — As to (2) Refd. Chilling- 
worth V, Esche (1923), 129 L. T. 808. 

892. Add, Annotation : — Distd. McDonald v, Nash, 
[1924] A. 0. 625. 

893. Add, Annotation : — ^Refd. McDonald v. Nash, 
[1924] A. C. 625. 

900. Add, Annotation : — Consd. Farr, Smith v, 
Messers (1927), 44 T. L, B. 48. 

900a. .1 — Farr, Smith & Co. v, Messers, 

Ltd., No. 859a, ante, 

900b. Contract rectified by court — On ground of 
mistake.] — Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 60), to rectify 
the contract & to order specific performance 


of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds. — U.S.A. v. Motor 
Trucks, Ltd., [1924] A. C. 196 ; 93 L. J. 
P. 0. 46 ; 130 L. T. 129 ; 39 T. L. B. 723, 
P. O. 

914. Add, Annotation : — Consd. Cohen v, Boceh 
(1926), 95 L. J. K. B. 945. 

923a. Agreement to remain in force so long as 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs. ^ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another apeement between a third 
co. & defts. continued, Thi^ other agree- 
ment had been previously itode on the same 
day, but it was not signed ^11 the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for Qye months defts. repudiated it : — Held : 
the two agi‘eemcnts were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years. — Franco- 
British Ship Store Co., Ltd. v, Compagnie 
DES CuARaBURS Francaise (1926), 42 T. L. B. 
735. 

924. Add, Annotation : — Refd. Franco-British Sliip 
Store Co. v, Compagnie des Chargeurs 
Francaise (1926), 42 T. L. B. 735. 

930. Add, Annotation: — Refd. Cohen v, Boche 
(1920) , 95 L. J. K. B. 945. 

933. Add. Annotation : — Refd. Cohen v, Boche 
(1926), 95 L. J. K. B. 945. 

980. Add, Annotation : — Consd. Cohen v, Boche 
(1926). 95 L. J. K. B. 945. 

983. Add, Annotation : — As to (2) Refd. Chilling- 
worth V, Esche (1923), 129 L. T. 808. 

995. Add. Annotaiion : — Apld. Re Uowden & 
Hyslop’s Contract, [1928] Ch. 479. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

000a i. Contract reHificd by court,] 
— Ah against a defence of Stat. Frauds, 
the ct. has no power to reform a 
writing & then decree specific per- 
formance of it as reformed. — Sweitzer 
V. Granqer (1923), 54 O. L. II. 70. — 
CAN. 

sa. Order in Council.] — Held: an 
Order in Oounoil ought to be regarded 
as a buffloiont expression in writing of 
an agreement to pay on the part of 
the Crown. — Laiuarrb & Co. v. R., 
[1923] Exch. C. K. 174.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

tb. Contra^ not absolutely recog- 
nised — Alleged variation of temis .] — 
Deft.'s agents in A., on Oct. 14, 1914, 
telo^aphed to deft, in business in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on opening 
of navigation. Ou Oct. 16, deft, 
answered acoopting. On that day the 
agents sent deft, a bought note, 
stating the terms of oontroot As in the 
telegram, with additions. On Oct. 20, 
deft, wrote to the agents i 1 will 
return contract, as 1 find you have 
worded oontroot * opening of naviga- 
tion 1915.* 1 will not accept contract 
on these terms unless they will pay 
for the goods when packed ** : — Held : 
if the terms of the contract had not 
sufficiently appeared by the telegrams 


& the bought note, the letter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat, Frauds, 
although it contained a repudiation 
of the contract. — Campbell v. Mahler 
(1919), 43 O. L. R. 395 ; 14 O. W. N. 
348 ; affd., 15 O. W. N. 339.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 

C. (a). 

923 i. Letter referring to previous 
correspondence — Contract cotislructively 
assented to therein.] — Vendor’s solr. 
wrote to purchaser’s solr. : “ B. informs 
me that he has agreed with R. for the 
sale to him of his holding in fee- 
simple for £10,000. Under these 
circumstances we think it would bo 
possible to reasonably limit the title.** 
The next day purchaser’s solr., in 
acknowledging the letter, stated : 
“ The simple agreement arrived at 
herein appears in the first part of your 
letter, & 1 suggest that we can dispense 
with any further agreomoiit *’ ; — 
Held: the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frauds, although the 
writer had no Intention to sign one. — 
Clonodrbt (Lord) v. Laitan, [1924] 
1 I. R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 3.— 

0(b). 

f i, From purchaser to partner — 

Stating terms of jrurchasc,] — In an 
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action against D., claiming damages 
for breach of contract to purcliase 
bonds, a telegram from D. to his part ner 
was produced saying, “ \ absolutely 
bougiit them yesterday after our phono 
couversation, they agreeing to our 
terms ** : — Held : parol evidence was 
properly received to show that terms 
liad boon stated by D., over Ids signa- 
ture, that they were the only terms & 
wore those referred to in the telegram, 
& the two constituted a sufficient 
memorandum within Stat. Frauds. — 
Doran v. McKinnon (1916), 53'S. C, R. 
609.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4,— 

A. (a). 

971 i. General rtiU.] — A writing is 
not sufficient to make a contract of 
purchase of land comply with Stat. 
Frauds unless the parties to the con- 
tract are spooified in the writing, 
either nominally or by description or 
reference, & in such a manner that 
there can be no fair or reasonable 
dispute as to their identity. A letter 
signed by a purohasi^r, addressed to 
persons who are the vendor’s agents, but 
not mentioning the vendor, 8t there 
being nothing creating a oontraot 
binding upon the agents personnliy, 
is not Bumoient to make a contract 
enforceable against purchaser under 
Stat. Frauds. — Mahler v. Barker, 
[1924] 3 D. L. R. 292 ; 2 W. W. R. 
796 ; 34 B. C. R. 136.— CAN. 



Cases 98d— U86. Eitqiish and Empibe Digest Supplement. 


999« AM* Annotations : — As to (2) Apld. Chilling- 
worth V. Esche, [1023] 1 Ch. 676. FoUd. 
Monnickendam v. Leanse (1923), 80 T. L. H. 
445. Generally t Reid. Bernard v, Williams 
(1028), 139 L. T. 22. 

1002. Add* Annotation : — Refd. OhiUingworth v, 
Esche (1023), 120 L. T. 808. 

1017. Add. Annotation: — Reid. Dominion Press 
V, Customs & Excise Ministe, [1028] A. 0. 
340. 

1022a. .] — On Nov. 21, 1018, pltf. paid deft. 

£10 & received the following receipt: “Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. 'Possession 
to be taken in six weeks after date.” Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
Ids house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v . Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Ch. 493 ; 122 L. T. 90 ; 35 
T. L. R. 655 ; 63 Sol. Jo. 683. 

1027a. .] — Howard v . Okeover (1778), 3 

Swan. 482 ; 36 E. R. 933. 

1031. Add. Annotation: — Reid. Koskas v* Stan- 
dard Marine Insce. (1927), 137 L. T. 165. 

1032. Add. Citations 92 L. J. Ch. 698 ; 129 
L. T. 669 I 39 T. L. R. 576 ; 67 Sol. Jo. 
638, 0, A. 

1059. Add. Annotation : — ^Reld. ChiUingworth v. 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add. Annotation: — ^Reld. Rye v. PurceU, 
[1926] 1 K. B. 446. 

1068. Add. Annoiahon : — ^Reld. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

ion. Add. Annotations : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke Bedo 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — As to (1) Reid. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. Annotation : — ^Reld. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 

1104. Add, Amwiation : — Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 


1107. After this case add “ SeSi also^ No. 1123a, 
post.*’ 

1109, Add. Annotation : — Reid. Koezdgsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. Annotations : — Reid. ChiUingworth v. 
Esche, [1923] 1 Ch. 676 ; Monnickendam v. 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation : — Reid. Cohen v, Roche 
(1926), 96 L. J. K. B. 946. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
(see Landlord & Tenant, No. 396a, post) 
in which : — Held : there was a sufficient 
memorandum of an oral contract. — Horner 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
673 ; 129 L. T. 782. 

1126. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 96 L. J. K. B. 946. 

1170. Add. Annotation : — ^Apid. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annotation : — Reid. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

1174. Add. Annotation : — Mentd. Jacobs v. Batavia 
& General Plantations 'I'rust, [1924] 1 Ch. 287. 

1176. Aid. Annotations: — As to (1) Consd. Be A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 
(2) Reid. Rawlinson v. Ames (1924), u9 Sol. 
Jo. 142. Generally^ Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T..L.R. 76. 

1178a. .1 — In cases under Siai. 

Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
’ contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(Atkin, L.J .). — Bs A Bankruptcy Notice, 
[1924] 2 Ch. 76 ; 93 L. J. Ch. 497 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. & 0. R. 188, 
C. A. 

Annotation: — Retd. Hudderefleld Fine Worsteds v. Todd 
(1926), 1.34 L. T. 82. 

1184a. 8. P. Croyston v. Banes (1702), Prec. Ch. 
208 ; 24 E. R. 102. 

Annotation : — Gonsd. Rondeau v. Wyatt (1792), 2 Hy. Bl. 63. 

1185. Add. Citations : — sub norn. Child v. Comber, 
3 Swan. 423, n. 


PART IV. SECT. 2. SUB-SECT. 4.— 

B. (b). 

1027 il. Admission of existence 

of contract.] — Vendor’s solr. wrote to 
purchaser’s solr. : “ B. informs me 

that ho has agrreed with R. for the sale 
to him of his holding in fee-aimple for 
£10,000. Under those olroumstanoea 
we think it would be possible to 
reasonably limit the title. The next 
day purchaser’s solr. in acknowledging 
the letter, stated : ** The simple agree- 
ment arrived at herein appears In the 
first part of your letter, & I suggest 
that wo can dlspetiso with any fuHher 
agreement ” : — Held : this letter con- 
stituted a note or memorandum signed 
by purchaser’s’ agent sufilclent to 
satisfy Stat, Frauds, although he had 
not been speoificaiiy authorised to 
sign such a memorandum, 6l in writing 
the letter had no intention to sign one. 


— CnoNctTRRT (Lord) v. Lajftan, 
(1924) 1 1. R, 78.-- IR. 

PART IV. SECT. 2, SUB-SECT. 4.— 

B. (d). 

q. Read now ”10841.” 

1034 ii. Bhare^ milking agree^ 

menth^Held : fin Incomplete memo- 
randum of the terms of the oontraot, Sc 
the result was the same as If there 
were no memorandum at all. — H all 
V, OOLDSTONE, 11923] N. Z. L. R, 916. 
— N.Z. 

108611. Share-milkiTig agree- 

ment.] — Haix v. Qoldbtonb, No. 
1034 U., a»fe.— N.Z. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

^0^2 i. Parol acceptance of 

vritten offer .] — Subsequent oral recogni- 
tion of a memorandum previously 
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signed, as containing all the terms of 
the coiitraot, is a sufficient compliance 
with Stat. Frauds. — £'bieoman v. 
Mayer (1913), 26 W. L. R. 661 ; 6 
W. W. R. 168; 14 D. L. R. 164; 7 
Alta. L. R. 60. — CAN. 

• 0 . Bale <t resale — No signature hy 
seuh-pur chaser. eld : where Stat. 
Frauds applied liability could only be 
establish^ ^ an acknowledgment 
In writing. — W orddinotor v. Bubh, 
(1923) SD. X. B. 884 ; 82 B. 0. B. 
434.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

1144 ii. .) — Parol evidence 

received to show that terms had been 
stated by a purchaser over his signature 
Si were those referred to in a telegram 
from him to his partner. — Doran v. 
McKinnon (1916), 63 S. 0. E. 

CAN. 
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VoL m— Ccmtraoi Casas 1186a- 128Sb. 


1186a« ^ —Hosier v. Bead (1724), 9 Mod. 

Bep. 80 ; 88 B. B. 332. 

121Sa. Refusal to pay for Instalments until 

whole work published.] — A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect : ‘ Please 

enter my name as a subsctibor for ‘ The Cries 
of Xiondon,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.** After pltfs. had delivered the first 
four plates of the series, they called on 
deft, to pay for them, but he refused to do 
so till the entire set was published & de- 
livered : — B.e\d : the words “ to be sent to me 
as published ** made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 


Howell v. Evans (1926)» 134 L. T. 570 ; 42 
T. L. B. 310, D. 0. 

1214. AM. Citations .•—[1023] 2 K. B. 723 ; 92 
L. J. K. B. 886 ; 129 L. T. 880. 

1217a. .] — Anon (circa 1678), 1 Eq. Oas. 

Abr. 20, pi. 6, T^. C. 

1234a. .] — Stat. Frauds not pleadable where 

the agreement is executed in part. — ^A tlbs- 
pord’b (Earl) Case (1727), 2 Stra. 783 ; 
93 B. B. 845. 

Annotation : — Consd. Whltohuroh v, Bevis (1789), 2 Bro. 
C. C. 559. 

1235. AM. Annotation: — Consd. Bawlinson v. 
Ames, [1925] Ch. 96. 

1245. AM. Annotation : — ^Refd. Bye v. Purcell, 
[1926] 1 K. B. 446. 

1247. AM. Annotation : — Refd. Bawlinson v. Ames 
(1924), 69 Sol. Jo. 142. ^ 

1248a. -1 — Re A Bankbu^Idy Notice, No. 

1178a, ante. 

1269. AM. Annotation : — ^Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


Part V. — Consideration. 


1274. Add. Annotation : — Refd. Jones v. Waring 
& GiUow, [1920] A. C. 670. 

1285a. Promise to pay debt for which pro- 

misor not liable — Agreement void.] — 

Brealey V'. Andrew (1837), 7 Ad. & El. 
108 ; 2 Nev. & P. K. B. 114 ; WUl. Well. & 
Dav. 481 ; 6 L. J. K. B. 199 ; 1 Jur. 626 ; 
112 E. B. 411. 


1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consideration for the agreements — 
Payne v. New South Wales Coal & Inter- 
colonial Steam Navigation Co. (18.54), 10 
Bxch. 283 ; 24 L. J. Ex. 117 ; 156 E. B. 
4.50. 

Annotation Refd. Kolner v. Baxter (1866), L. R. 2 C. P. 

174. 


PART IV. SECT. 3, SUB-SECT. 3.— A. 

1195 ii. .] — A common law action 

for a balance of tho pnrohaso money 
of land Bold under a verbal aeree- 
mont cannot bo maintained, although 
ibo d<wd baa boon delivered. — MrMiL- 
T.AN V, Williams (1894), 9 Man. L. R. 
627.-- -CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— 

B. (a). 

1200 ii. ’ .] — An it-om in an 

account stated, being a sum charged 
for the price of a lot of land, does not 
make it incumbent on pltt. to prove 
the agreement roBpectlng such land to 
have been made in writing. — D alton 
V. Botts (1826), Tay. 281. — GAN. 


PART IV, SECT. 3, SUB-SECT. 3.— 
B. (d). 

f f. — Agreement to work in con- 
sideration of employer promising to 
deoise reediy- — Liability for services 
rendered.y-Seld : the employee was 
ontltl^ to compensation on a quantum 
meruit tor work performed & services 
rendered for deceased employer . — Re 
MnsTON, Mbston v. Gray (Sask.), 
[19261 i D. L. R. 887 ; [1925] 3 
W. W. R. 056.— ®AN. 

Compare p. 391, case o ii, ante. 


PART IV. SECT. 8, SUB-SECT. 4.-— A, 

1217 i. General rule.] — Stat. Frauds 
& Mineral Act, B. 0., s, 19. will not 
bo allowed to bo made instruments of 
fraud. — Roberts v. Roberts, [1923] 
2 W. W. R. 187.— CAN. 


PART rV. SECT, 8, SUB-SECT. 4.— 

B. (a). 

1287 vUl. 

aot of part performance relied on must 
be unequivooaUy referable to the agree- 


ment alleged. — T illey 
Hender.«50n (1887), 7 
209.— -NFLD. 


V. Cleary &. 
Nfld. L. R. 

— In order 


1237 ix. - -- - — __ 

o enforce specific performance of an 
>ral contract, whereby decerised pro- 
nised to devise land to another in 
ionslderatlon of the latter working for 
leoeased until tho latter’s deatli, the 
lots rolled on as part porfoi^ance 
ixcludiiig Stat. Frauds must be un- 
squl vocally referable to the contract 
isscrtod. 

The fact that a son loft his employ- 
uont & lived & worked on his father s 
'arm for ten years without drawing 
vages : — Held : not to poinl; 
nlstakably to a contract by the father 
;o lea VO bis property to the son, & the 
illeged contract, not being evidenced 
)y writing, was not enforceable. — R^e 
Jeston, Mbston v. Gray 
1925] 4 D. L. R. 887 ; [1925] 3 

V. W. R. 656.— CAN. 

1237 X. mother 

mdertook verbally to make a ^11 
eavlng to her son w. two farms In p., 
it thereby induced W. to 
:arm in h. to A. & to Pay 
3ho afterwards mad© a wUI which gave 
jfleot to this verbal undertaking, but 
iubsequeutly revoked it, leaving W. 
merely a life interest in tne two farms : 
-—Held : there was a sufflolent act of 
part performance by W. to take the 
3 aso out of the op^tion of Stat. 
Frauds.-— L owry v. Rbid, [1927] N. 
142.— IR. 

PART IV. SECT, 4. 

1268 i. Since Judicature Acta — 
NeeessUy for pleading statute.]— I jo an 
ootton claiming da^iages for conve^on 
of goods, if it appears that tho tttle w 
the goodiB is based on a conti^t, dett. 
may urge that such contract la void. 
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under Slat. Frauds, though no such 
dc3fence is pleaded. It is only where 
tho action is between the parties to 
tho contract, which one of them seeks 
to enforce against the other, that deft, 
must plead Stat. Frauds if he wishes 
to avail himself of it. — Kent r. Ellis 
(1900), 31 S. C. R. 110 ; 32 N, S. R. 
549.— CAN. 

1258 ii. .] — Tho dtsfenee of 

Stat. Frauds cannot bo raised, unless 
it has been pleaded. — Dominion Meat 
Co. a. JAME80N (1917), 12 Alta. L. R* 
353.— CAN. 


PART .V. SECT. 1. 

1274 iv. A good cause of 

action can be founded o;i a promiiBe 
made seriously St doliberalely & uith 
the intention that a lauTul obligation 
should be established, — C oni^die v. 
Roufibouw, [1919] App. D. 279. — 
S. AF. 

PART V. SECT. 3, SUB-SECT. 2.— A. 

sd. Promise to allow offer of option 
to promisor,}— A piomiso to allow a 
third party to offer the promisor an 
option on shares does not constitute 
a valuable consideration. — Gibson v. 
McVeigh (No. 1), [19221 1 W. W. R. 
151.— CAN. 

PART V. SECT, 3. SUB-SECT. 2.— 

B. (a). 

tf. Abandonment of claim ,] — Where 
any question orlring between the parU^ 
on a previous verbal agreement had 
been compromised, & the oompromlBe 
embodied in a written agreement : 
Held : sufflolent consideration for tho 
compromise was on abandonment of 
a olaim by each ^ 

MoLean. [19241 S B. L. R. 410; 2 

W. W. R. 631 ; 84 Min. L. R. 289.- 
CAN. 



Cases 1299—1702. English and Empire Digest Supplement. 


1299. Add, Annotation : — Refd* McDonald v. Nash, 
[1924] A. 0. 625. 

1350. Add, Annotoiions : — Refd. Ellesmere v. 
Wallace (1928), 44 T. L. 11, 798 ; Kennedy 
1 ’. Thomassen (1928), 45 t. L. II. 122; 
Weddle, Beck v, Hackett (1928), 45 T. L. R. 
67. 

1352. Add, Annotation: — Refd. Crediton Gas Co. 
V, Crediton TJ. C., [1928] Ch. 447. 

1383. Add, Amioiation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

1388. Add. Annotation : — Mentd. Sweet v, Wil- 
liams (1922), 128 li. T. 379. 

1421a. By agent of Joint owner of chattel to 

co-owner — Part of proceeds of sale of chattel.] 

— Held : sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash. — SuiiTKES v, 
Listeu (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
869 ; 168 E. R. 367. 

Jnnoiation : — Mentd. Miles v. Now Zealand Alford Estate 
Co. (1886), 32 Ch. B. 260. 

1432a. Agreement to grant annuity.] — mutual 
agreement by several to gi*ant an annuity 
to a tliird party may be a consideration 
sufficient to support the grant. — Bentley 

V, Mackay (1862), 31 Beav. 143 ; 31 L. J. Ch. 
697 ; 6 L. T. 632 ; 8 Jur. N. S. 857 ; 10 

W. R. 593 ; 54 E. R. 1092 ; ajfd,y 4 De G. F. 
& J. 279, L. JJ. 

1459a. .] — S., a customer of bkpt., a stock- 

broker, became indebted to him in respect of 
• Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bki)t. in a further sum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure i2500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any pai’t thereof, 
hand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt ; & S. further agreed to 

deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. &, 


as agent of W., collected the amounts as they 
fell due on the notes paid pai^t thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled : — 
Held : the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Re Wethered, Ex p. Salaman, 
[1926] Ch. 167 ; 70 Sol. Jo. 324 ; sub nom. 
Re Wbthebed, Ex p. Salaman’s Trustee, 
Trustee v, Bancb, 95 L. J. Ch. 127 ; 134 
L. T. 264 ; [1925] B. & C. R. 265. 

1460. Add. Annotaiion : — Consd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 

1462. Add. Annotation: — Refd. Hyde v, Tyler 
(1926), 42 T. L. R. 442. 

1475. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1525. Add. Annotation : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1527. Add, Annotations : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32; Mentd. 
Greenhalgh v. Union Bank of Manchester, 
[1924] 2 K. B. 153. 

1542. Add, Annotaiion : — Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1550. Add, Annotation : — Refd. Hardie & Lane r, 
Chilton, [1928] 2 K. B. 306. 

1565. Add. Annotation : — Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation : — Consd. Hyde v, Tyler 
(1926), 42 T. L. R. 442. 

1590. Add. Annotation : — Refd. Hall v. I. R. Comrs. 
(1926), 135 L. T. 759. 

1594. Add, Annotation : — Mentd. Lewis v, McKay, 
Algate V. Viigler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1630. Add. Annotation : — Consd. Rose & Frank 
Co. V, Crompton, [1923] 2 K. B. 261. 

1641, Add, Annotation : — Consd. Brandt v. Liver- 
pool, Brazil & River Plato Steam Navigation 
Co., [1924] 1 K. B. 575. 

1659. For “ (1549) ” read “ (1850).” 

1662. Add. Annotations : — Refd. The Lord Strath- 
cona, [1925] P. 143. Mentd. Palmolive Co. 
(of England) Freedman (1927), 44 T. L. R. 
86. 

not. Add. Annotation: — Refd. Re Wethered, 
Ex p, Salaman, [1926] Ch. 167, 

1702. Add. Annotation : — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. IJoyd’s Furniture 
Palace, [1925] Ch. 853. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

1446 iii. .] — Moberly v. Baines 

& Shortis (1857), 15 U. C. R. 25. — 

CAN. 

PART V. SECT. 3, SUB-SECT. 3.— 

B. (a). 

1468 iii. .l—Whero a creditor 

grants an extension of time for pay- 
ment of a past duo debt & at the same 
time obtains from debtor security for 
the debt, the proper Inference to he 
drawn. In the absence of evidence to 
the contrary, is that the extension was 
granted as a result of the creditor’s 
obtaining the security. — O’Brien v. 
Stebbins & Mullen, [1927] 3 D. L. R. 
274 ; [1927J 2 W. W. R. 176; 21 
Sask. L. B. 478.— CAN. 

PART V. SECT. 4. 

a i, — .] — Inadequate con- 


sideration alone is not sufficient to 
justify sotting aside a settlement, the 
inadequacy not being so gross as to 
prove frauu or imposition. — Gissino 
V. Eaton (Tj Co. (1911), 20 O. W. R. 
324 ; 3 O. W. N*. 219 ; 25 O. L. R. 60. 
—CAN. 

1663 i. Whether consideration adc- 
Quote.] — Greenham v. Watt (1866), 
25 U. C. R. 365.— CAN. 


PART V. SECT. 6. 

■k. Third party to be aUowed to 
offer option.] — ^M, gave Q. an option on 
shares owned by M. in a co. ; the 
consideration expressed in the option 
was G.’s agreement ** to make a similar 
proposition ”to another shareholder ; — 
field : the alleged oonsideratlon was in 
efleot a mere promise by Q. to lot such 
other shareholder give him an option 
similar to that given by M., Sc such 

396 


promise did not constitute a valuable 
consideration. — Gibson v, MoVkioh 
(No. 1), [1922] 1 W. W. R. 151.— CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1689 1. Promise to perform existing 
agreement,] — Pltf. agreed to build a 
house for deft, for 86.464. When the 
house was nearly dnishod a fire took 
plaoe in it, doing considerable damage. 
Deft, had insured the building 8c 
received 82,150 from the insurers. 
Pltfs. effected no insurtmoe. After 
the fire, deft, asked pltfs. to go on 
with Sc complete the work, Sc gave 
them to understand that she would 
pay over the $2,160 to them ; — Held : 

g ltfs. wore bound to complete the work, 
; the promise, if there was one, to pay 
for the work which it was their duty 
to do, was not binding for want 
of consideration. — S mith v. Dawson 
(1923), 68 O. L. R. 615.— CAN. 



Vol. XIL— Contract. Cases 1740a— 2011a 


1740a. - -.] — Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration. — ^Marsh V, Kavenfobd (1587), 
Cro. Bliz. 69 ; 78 B. R. 319 ; sub nom. 
Marsh & Rainsford’s Case, 2 Leon. 111. 

Aiinoiationa : — Consd. Townsend t?. Hunt (1635), Cro. Car. 
408. Refd. Higgs V. Bulllngham (1590), Cro. Eliz. 715 ; 
A.-G. V, Iloyal* College of PhyslclauB (1861), 30 L. J. Gh. 
757. 

1741. Add. Annotation : — ^Mentd. Venn v. Tedesco, 
[1920] 2 K. B. 227. 

1817 Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

1822a. .] — R. i;.* Lopen (Inhabitants) 

(1788), 2 Term Rep. 577 ; 100 B. R. 310. 

1828a. .] — Garbrey v. Brown (1688), 

Gouldsb, 94; 76 B. R. 1018; svh nom. 
Browne v. Garborough, Cro. Bliz. 63. 

1837. Add. Annotatio7i: — ^Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

1838. Add. AnnoUdion : — Refd. Cohen v. Sellar, 
[1920] 1 K. B. 536. 

1839. Add. Annotations : — ^Mentd. The Bmpress 
(1922), 92 L. J. P. 42; Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451 ; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


1871. Add. Annotations : — ^Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450 ; 
Houghton V. Nothard, Lowe & Wills, [1927] 
1 K. B. 246. Mentd. Underwood v. Bank of 
Liverpool &; Martins, Underwood v. Barclays 
Bank, [1924] I K. B. 775. 

1876. Add. Annotation : — Refd. Home Colonial 
Insce. V. London Guarantee Sd Accident Co, 
(1928), 45 T. L. R. 134. 

1877. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 600. 

1878. Add. Annotation : — Consd. Rowland v. 
DivaU, [1923] 2 K. B. 600. 

1887a. Add. Citaiimis : — [1923] 2 Ch. 452; 92 
L. J. K. B. 944 ; 129 L. T. 624 ; 67 Sol. Jo. 
656. 

1888. Add. Armotaiion : — 'Retd^Mie iJason (1928), 
97 L. J. Ch. 321. 

1905. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1023] 1 Ch. 576. Refd. Monnioken- 
dam V. Leanse (1923), 39 T. L. R. 445 ; 
Bernard v. Williams ( 1928), 139 L. T. 22. 

1914a. S. P. Anon (1538), Bro. N. C. 16; 73 
B. R. 853. 


Part VI. — Void and 

1938. Add. Annotations : — Generally^ Refd. Sorrell 
V. Smith, [1925] A. O, 700. Mentd. Brimelow 
V. Casson, [1924] 1 Ch. 302 ; Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28 ; Thomj)- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764 ; British 
‘Oxygen Co. v. Liquid Air, [1925] Ch. 385. 

1961. Add. Annotation : — ^Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1967. Add, Ayinotaiion : — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. O. 
340. 

1971. Add. A^inoiation: — Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

1973. Add. Annntaiiorts : — As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 80. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Illegal Contracts. 

1981. Add. Annotations: — Astoil) Consd. James 
V. British General Insce., [1927] 2 K. B. 311. 
Generally t Mentd. Re Bngelbach’s Estate, 
Tibbetts v. Engelbach, [1924] 2 Ch. 348; 
Royal Exchange Assce. v. Hope, [1928] Ch. 
179. 

1984. Add. Annotations : — Refd. Burrell r. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. 
MoncriefEe (1926), 43 T. L. R. 32. Mentd. 
Greenhalgh v. Union Bank of Manchester, 
[1924] 2 K. B. 153. 

1986. Add. Annotation : — Refd. Employers' 

Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1992. Add. Annotation : — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 

2011a. Knighthood.] — If a contract which is 

illegal as being contrary to public po.hcy has 


PART V. SECT. 12, SUB-SECT. 1, 

1867 i. Non-performance of condi- 
tion,] — A condition in a speciaJ 
timber llcenoo under Land Act (B, O.), 
1908, that no Chinese or Japanese 
should bo employed in connection 
therewith is a part of the consideration, 
& the observance thereof is a con- 
dition precedent to the renewal of the 
lioenee. — A.-G, for British Columbia 

V. Brooks, Bidlakb & Co., [1922] 3 

W. W. R. 9 ; 63 S. C. R. 406.— CAN. 

b1. Correspondence course in law — 
Not a qualification for practice .] — A. 
signed a contract to roooive a oorre- 
spondonoe course in law. In Canada 
this is not suffloient to qualify a person 
to practioe in the law. In an aotlon 
for the fees agreed to be paid : — Held : 
this insuffloicnoy did not amount to a 
failure of consideration. — Rule v. 
Bbadnbr, [1923] 4 D. L. R. 81. — 
CAN. 

■m. Alteration to building — Re- 
moved under bye-law.] — An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. The owner set up a defence to 
an action for payment for such alteration 


that thci'c had been a failure of con- 
sideration : — Held : the owner was 
bound to pay. — O rpheum Theatrical 
C o. V. VULCAN ENaiNEERINQ CON- 
STRUCTION Co., [1923] 3 D. L. R. 62. — 
CAN. 

PART V. SECT. 12, SUB-SECT. 2. 

sp. Option-contract — Non-compleUon.] 
— Goulding V, Rabinovitch, [1927] 
3 D. L. R. 820 ; 60 O. L. R. 607.— CAN. 

PART V. SECT. 12, SUB-SECT. 3.— A. 

1888 ii. .] — Butterfield 

V. OORMAOK & Mackie (1913), 25 

W. L. R. 457 ; 13 D. L. R. 817 ; 7 
Alta. L. R. 26.— CAN. 

PART VI. SECT. 2. 

0 ’i. S. P. Kanwar Bhan-Sukha 
Nand V. Ganpat Rai-Ram Jiwan 
(1926), I. L. R. 7 Lab. 442.— -IND. 

PART VI. SECT. 3. 

FOR 

British Columbia v. BiiooKS. Bidlake 
& Co., [1922] 3 W. W. R. 9 ; 63 S. O. R. 
466 ; 66 D. L. R. 475.— CAN, 
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PART VI. SECT. 4. SUB-SECT. 1.— A. 

st. Manufacture of goods with false 
description.] — I*ltf. co.’s salesman 
purported to enter into contracts for 
the sale to deft, of quantities of “ All 
British motor tyres & tubes. The 
goods would be manufactured in Mel- ' 
bourne, but each contract stipulated 
that the words “ English Manufacture ** 
should bo branded upon them, & deft, 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufactured in England ; — Held : at 
common law the proposed brand would 
be a fraud on the public, & the maxim 
ex turpi causa non oritur actio applied. — 
Barnet Glass Rubber Co., Ltd. v. 
McDonald, [1922] N. Z. L. R. 767 ; 
Gaz. L R. 213.— N.Z. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 

1977 Iv. .] — A oontroct will not 

bo declared unenforceable os being 
against public policy, unless it belongs 
to a class of contracts that the law 
recognises as being within that cate- 

g ory. The ct. cannot invent a new 
oad of public policy. — Wadgery v. 
Fall (Sask.), [1926] 4 D. L. R. 333 ; 
[1926] 2 W. W. R. 657.— CAN, 
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any element of tn^itude in it the parties to 
the contract are in jmri delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature* 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P,, relying upon those 
representations &> in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering mto an improper 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary, nor claim ti) repudiate 
the contract as being still executory & recover 
back tlie money paid. — Parkinson v. Col- 
lege OP Ambulance, Ltd. Sc Harrison, 
[1925] 2 K. B. 1 ; 93 L. J. K. B. 1060 ; 133 
L. T. 135 ; 40 T. L. B. 886 ; 69 Sol. Jo. 107. 

(^) Agreements Relating to Bankruptcy (Vol. XII., 

p. 248). 

To the existing cross-references add as 
follows ; — 

Agreement for withdrawal of petition.] — 

See Bankruptcy, No. 1366a, ante. 

Agreement for improper distribution of 
estate.] — See Bankruptcy, No. 4366a, ante. 

Agreements not to oppose discharge.] — 
See Bankruptcy, Vol. IV., pp. 646, 547. 

Agreements for payment of debts barred by 
discharge.] — See Bankruptcy, Vol. IV., 
pp. 689-692. 


Agreements for woeuring assent of creditors 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1139-1146. 

2028. Add. Annotation : — Refd. Ee Lanyon, Lan- 
yon V. Lanyon, [1927] 2 Oh. 264. 

2084a. Marine insurance — Not expressed in 

sea policy.] — ^No contract for sea insurance 
is Vfidid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance Sc, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
Sumner). — Nagoremull v, Triton iKsxm- 
ANOB Co., Ltd. (1924), 41 T. L. B. 168, P. C. 

2089. Add. Citation : — 15 Asp. M. L. 0. 666. 

Add. Annotations : — Dlstd. Pinnock v. Lewis 
Sc Peat, [1923] 1 K. B. 690. Mentd. The 
Ohristel Vinnen, [1924] P. 61 ; Reed v. Page, 
Son & East, [1927] 1 K. B. 743. 

2089a. Agreement for recovery of betting debt.] — 

Pltf. carried on business as the “ Turf 
Register,** which in a prospectus issued by 
him was called a “ society ** ; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him Sc 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
Sc conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant Sc the 
society. Pltf. brought an action to recover 
the amount of debts alleged to .have been 
wrongfully collected by deft, in’ breach of* 
the agreement : — Held : the agreement was 
illegal & void, being contrary to public policy, 
Sc pltf. could not recover. — Ford v, Radford 
{1920), 36 T. L. R. 668 ; 64 Sol. Jo. 671. 

2102a. *.] — Guibobn v. Fellows (1717), 2 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 

Assignment of money due under 
maihcontract ,] — A mail -con tract pro- 
hibited the assiemment ot moneys due 
thereunder without the oonaent of the 
Postmaster-General : — Held : such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. — H odder & Tolley, Ltd, 
r. CoRiTES, [1V231 N, Z. L. K. 876. — 
N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— 

B. (t). 

2086 iii, ] — Deft, employed 

pltf., a land agent & member of 
municipal council, to soil his land to the 
doBcr Settlement Board under Dis- 
charged Soldiers Settlement Aotn. 
Pltf, submitted the land to the Board, 
but before the sale ho had resigned 
his position on the connoil. Under 
the above Acts pltf., as a member of 
the council, could be called upon to 
advise the Board in oonnection with 
purohibse of land within the muni- 
oipaiity. In an action by pltf. to 
recover from deft, oomtnlssion on the 
sale : — Held : the private interest ot 

E ltf. under his agreement with deft, 
ad a tendency to interfere with the 


proi>er discharge by pltf. of his public 
duty. Sc the agreement was ille^ & 
void 08 being against public policy. — 
Wood v. Little, [1922] V. L. R. 11 ; 
29 C. L. K. 564 ; 27 Argus L. K. 
400.~AUS. 


2086 iv. 3 — Held : a contract 

by which pltf. was to use his supp^osed 
influence with members of the Govt, 
for obtaining contracts in return for 
a commission was contraiy to public 
p^ollcy & void. — Cakr-Habrib v, 
Canadian General Eleotrio Co. 
(1920), 48 O. L. R, 231 ; 65 D. L. R. 
606 ; 19 O. W. N. 691.— CAN. 


2086 V. -. ]— Where a contract 

to pay a commission on the sale of 
property to aprovinolol Govt, is entered 
into on the understondlz^ that the 
a^nt is a person having influence with 
the employees of the Govt. & that he 
will exercise such influence to bring 
about the sale : — Held : the oontraoi 
is illegal.— MacMillan v, Mooney, 
[1924] 4 D. L. R. 762; 3 W. W. R. 
468.— CAN. 


sa. Agreement hetween soldier dt 
vendor of land to Soldier SetilemerU 
Board for payment to vendor by soldier 
of additioMl sum.} — Held : not un- 
enforceable as > being against public 
policy- — Wadgsry V. fall (Bask.), 
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[1926] 4 D. L. R. 333 ; [1926] 2 W, W. 
R. 667.— CAN. 

PART VI. SECT. 4, SUB-SECT. 4.— 

B. (a). 

2091 vili. .] — Henry v. Dickie 

(1896), 27 O. K. 416.— CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 

B. (b). 

2096 i. .]— A contract is not 

vitiated because it was induced by a 
threat of criminal proceedings, for 
which there was euflioient ground, 
provided there is no agreement to 
stifle the proseoution. — Bow v. 
Pfeiffer Sc Gilbert, (19241 3 D. L. R. 
864 : 2 W. W. R. 1149.— CAN. 

2098 Iv. -.} — D. was 

in the employ of pitfs. & was charged 
with criminal breach ot trust in respect 
of a cheoue for Rg.80,000 which he 
cashed for pitfs. D. paid pitfs. 
R8.16,000, 6 c D. his lirother R. 
executed a mtge. in favour of pitfs. 
with a view to mthdrawal of the prose- 
cution. Pitfs. put in a petition stating 
the facts. Sc the prosecution was 
dropped .* the agreement was 

not against public policy. — Dwuendba 
Katb Mullice V . QomuM Gobin- 
DABAM (1926), 1. L. R. 68 Calo. 61.-*- 
IND. 
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Bq* Oas. Abr, 160 ; 5 Vin. Abr. 408, pi. 20 ; 
22 B. R, 186, L. C. 

2112. Ad4* Amujiaiion : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. B. 886. 

2118. Add» Annotcdion: — Consd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 306. 

2153. Add» Annotation :* — ^Apld. MansOeld v. Bobin- 
son, [1928] 2 K. B. 353. 

2190a. Inference of new promise after 

divorce.] — Pltf., who at the time was a 
married woman, accepted deft.*8 proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft, 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
• deft, married another woman. In an action 
for breach of promise of marriage deft, 
pleaded that the contract was void in law 
as being contr«^ to public policy : — Held : 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
tile wedding, & pltf. was entitled to recover. — 
Skipp V. Kelly (1926), 42 T. L. B. 258, P. G. 

2214. Add^ Annotation : — ^Refd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

2215. Add, Annotaiion : — Apld. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

Sub-sect. 2.— Parttculab Contracts rendered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference j — 

Sale by other than Imperial weights ds 
measures.]— Sec Weights & Measures. 

2224. Add, Annotation : — Mentd. Liggett (Liver- 
pool) V, Barclays Bank (1927), 137 L. T. 443. 

2226. Add Citation :See, [1900.J 1 Ch. 747, n. 

Add, Annotatiom : — Apld. Anderson v, 
Daniel, [1924] 1 K. B. 138. Mentd. He A 
Debtor (No. 229 of 1927), [1927J 2 Ch. 367. 

2227. Add, Annotation : — Refd. Anderson v, 
Daniel, [1924] 1 K. B. 138. 


2228. Add, Annotation : — ^Apld. Anderson v, Daniel 
(1923), 93 L. J. K. B. 97. 

2229. Add, Annotation: — Consdi. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. Add, Annotation : — Refd. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

2232. Add, Annotation: — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2236. Add, Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add, Annotation : — Consd. Garrard v, James, 
[1925] Ch. 016. 

2248a. — -•] — ^Pltf. cannot recover for goods sold 
which he knows are to be applied to an illegal 
purpose, though he be not active himself 
m their being so applied, & b no sharer in 
the advantage to be dei^ea therefrom. — 
Hutton v, Wey (1827), 5^. J. O. S. K. B. 
220 . 

2285. Add. Annotcdion : — ^Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. B. 886. 

2292a .] — Nagoremull v, Triton Insur- 

ance Co., Ltd., No. 2084a, ante, 

2310a. .] — ^Where goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall ui^on him whose 
fraud or neglect occasioned the forfeiture ; 
but if tlie seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
nelglect was committed by, or was charge- 
able upon, the buyers. — Studdy v, Sanders 
(1826), 5 B. & 0. 628 ; 8 Dow. & By. K. B. 
403; 4 L. J. O. S. K. B. 290 ; 108 B. R. 234. 

Annoiaiwn : — Refd. Jolmson v. ICirkaldy (iHlO), 1 Jur. 988. 

2317. Add. Annotations : — As to (2) Refd. Cantiare 
San Rocco S. A. v, Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226 ; Bowling 
r. Cox, [1926] A. C. 751; Anchor Donaldson 
V. Crossland (1928), 45 T. L. B. 97. Genera! ly^ 
Mentd. Boston Oorpn. v. Fenwick (1923), 
129 L. T. 766 ; Holt v, Markham, [1923] 1 
K. B. 504. 


PART VI. SECT. 4. SUB-SECT. 5.-0. 

2190 i. Promisee married — Promise 
to marry conditioned on divorce ,] — 
Where a promise of inarriocre was made 
after the hearing of a petition for 
dlvoroe. but before the passage of the 
bill of divorce ; — Held : auy promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public policy. & no 
action could be maintained thereon. — 
Oaulb'ielu V, Arnold (No. 1), fl926] 
1 D, L, R. 296 ; U926f 1 W. W. R. 
66^ 34 B. C. R. 404.-~CAN. 


PART VI, SECT. 4, SUB-SECT. 5.—H. 

td. Agreement for support of adul- 
terine bastard,] — Held: a oontraot 
by a third party to pay the mother 
for the support of a ohud alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band Is against publlo policy, void 
5c ttnenforoeable. — Kijeo v, Baoyzski 
(1922), 61 O. L. R. 226.— GAN, 

PART VI. SECT. 6. SUB-SECT. 1. 

2200 Ul. ,] — If a person con- 
tracting to operate a boiler & engine 
has a certifloate or permit under 
Boilers Act, R. S. A., -1922 (o. 191), 
authortslng him to operate that par- 
ticularklttd^ boUer & engine, the 
contract Is prohibited by the Aot, Sc 
is onenforoeable, & such person is 


not entitled to recover on a quantum 
nieruU , — Milnb r. Peterson, [1925] 
1 D. L. R. 271 ; [19241 3 W. W, R. 
957.— CAN, 

2218 1. Action arising out of illegal 
contrast — Recovery of money paid .] — 
Money paid under an 11 contract 
cannot be recovered back.— Merkel v. 
McKendry, [1926] 2 D. L. R. 996 ; 
[1926 J 2 W. W. R. 7 ; 35 Man. L. R. 
506. — CAN. 


PART VI. SECT. 7, SUB-SECT. 1. 

0. Revsd, sub nom. Dominion Fire 
Insurance Co. v, Nakata. 52 S. C. R. 
294 : 26 D.L.K. 722. 


PART VI. SECT. 7, SUB-SECT. 2. 

2253 i. Goods supplied for illegal pur- 
pose — To knowledge of vendor — Sale 
of intoxicaling liquor for use in place 
ufhcrc Temperance Act in force ,} — Price 
not recoverable. — Furlong v, Russell 
<1885), 24 N. B. R. 478,— CAN. 

2263 U. .]— Smith v, 

Benton (1890), 20 O. R. 344. — CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— B. 

2288 il, .] — Turner & Jones 

0. Curran (1891), 2 B. C. R. 61. — CAN. 

sm. Imposing terms on defendarU;^ At 
whai stage of proceedings.] — WhJJe 
equitable terms may be imposed on 
left, seeking relief from a contract on 
^e ground of iilegality, they can be 
liven only when asked for on the ou- 
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miBBal of the action to enforce the 
contract ; they cannot be enforced os 
a cause of action, or a! lowed when first 
asked for on appeal from such dis- 
missal. — Demchenko V. FKiriac, [1926] 

2 D. L. R. 1096 ; [1926] 2 W. W. R. 
221 ; 20 Sask. L. R. 492.— CAN, 

PART VI. SECT. 9, SUB-SECT. 1.— 

C. (b). 

2318 ill. .] — Held : while money 

S aid for an illegiU purpose might have 
eon recovered before the efCeoting of 
the illegal purpose, it cannot be 
recovered after. — Lawson v. Farley, 
[1924] 1 D. L. R. 279 ; 1 W. W. R. 
243 : 18 Sask. L. R. 48.— CAN. 

2318 iv. .] — Held: where an 

executory contract is mode for illegal 
sale of goods Sc the contract has not 
been carried out but remains totally 
unperformed, it is open to a party to 
repudiate the Illegal oontraot Sc on 
avoidance to recover any moneys 
deposited. — Hirjee Devbaj Sc Co. v. 
Maung Lyun Shbin (1924), 1. L. R. 
2 Ran. 414.— INO. 

sp. Pleading,] — Where a suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the contract Sc not for damages for 
breach : — Held : a decree for repay- 
ment of the money paid could not be 
passed, unless the plaint was amended. 
— HiRJEB Dbvkaj Sc Co, v, Maung 
Lyun Shein (1924), 1. L. R. 2 Ran. 
414.— IND, 
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282&. Add* Annotation : — ^Reld. Parkinson v* Col- 
lege of Ambulance & Harrison (1924), 40 
T. U B. 886. 

2329a. Contract contrary to public policy.] — 

Parkinson v* College op Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2333. Add. Annotation : — ^Refd. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2337. For the cross-reference following this case. 
Whether parties in pari delicto.] — See 
Nos. 2356, 2363, post,** read “ Whether 
parties in pari delicto, see Nos. 2353-2363, 
post.** 

2339. Add. Annotation : — ^Distd. Hill v. Fox (1868), 
31 L. T. O. S. 118. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secretary.] — 
Parkinson v. College op Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2351. Add. Annotation : — Refd. Parkinson v. 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2358. Add. Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. B. 886. 

2360. The cross-reference following this case 
should follow No. 2359. 

2372. Add. Annotation : — ^Refd. Parkinson v. (Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2375. Add. Annotations: — As to (1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. R. 86. 

2391. Add. Annotation : — Ref d. Putsman t;. Taylor, 
[1927] 1 K. B. 637. 

2391a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 


same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement. — Putsman v. 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
315 ; 136 L. T. 286 ; 43 .T. L. R. 163, D. C. ; 
affd., [1927] 1 K. B. 741, C. A. 

2407. Add. Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927J 2 Ch. 367. 

2412. Add. Annotation: — Distd. Milsted v. Hamp 
& Ross & (>len^uning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation : — ^Mentd. Calthorpe v. 
McOscar, [1923] 2 K. B, 573. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
— Barton v. Muir (1874), L. R. 6 P. C. 134 ; 
44 L. J. P. O. 19 ; 31 L. T. 693 ; 23 W. R. 
427, P. C. 

Annotations : — Distd. Tooth v. Power, [1891] A. C. 284. 
Refd. R(i Article X of Ai tlcles of Agrroemeut foj‘ a Treaty 
between Great Britain & Ireland (1928), 45 T. L. R. 57. 

2443. Add. Annotation : — Distd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 306. 

2454. Add. Annotation : — Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 

2456. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annotations : — Refd. Crown Milling 
Co. V. R., [1927] A. 0. 394; English Hop 
Growers v. Dering, [1928] 2 K. B. \14t\ Palm- 
olive Oo. (of England) v. Freedman, [1928] 
Ch. 264. 

2501. Add. Annotation : — Mentd. Piide v. Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part VII. — Performance and Excuses for Non -Performance. 


2505a. “ Unforeseen contingencies excepted ** 

— Goods obtainable from source not contem- 
plated by sellers.] — A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.*’ No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goods from the source con- 


templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above 
clause did not protect the sellers from liability 
to deliver the goods. — Wills (George) & 
Sons, Ltd. v. Cunningham (R. 8.) Son & 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (c) i. 

2326 iv. .] — Pltf., an Insuranoo 

agent, indiiced deft, to apply for insur- 
ance on the promise that he would 
share his commission with deft. : — 
Held : the promise to share commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
illegal. — Beknstrin v. Erickson, 
[1921] 1 W. W. B. 834 ; 56 D. L. R. 
616.— CAN. 

2326 V. .] — Held: while money 

aid for an illegal purpose might have 
eeu recovered before the effecting of 
the illegal purpose, it cannot be recover- 
ed after. — L awson v. Farley, [1924] 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Sosk. L. R. 48.— CAN. 

PART VI. SECT 9, SUB-SECT. 1.— D. 

2373 i. Damages for breach.] — Pltf. 
agreed to sell certain leasehold premises 


to deft., a person of enemy origin 
within War ijegislation & Btalute Law 
Amendment Act, 1918, s. 6, of which 
fact pltf, was Ignorant : — Held : pltf. 
might either (1) sue on the contract 
& claim damages tor deft,’s breach of 
contract In which case deft, would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acts of part performance by nim 
while Ignorant of the Illegal nature of 
the contract, & before Its repudiation 
by deft. — Branigan v. Saba, [1923] 
N, Z. h. R, 97.— N.Z. 

PART VI, SECT. 0, SUB-SECT. 8. 

2384 ii. .1 — Pltf. in Ignorance 

that deft, was of enemy origin sold to 
him certain premises, the price to ho 
paid by instalments. Deft, was given 
possesion, but before all Instalments 
were paid be repudiated the agree- 
nient. An action by pltf. for unpaid 
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purchase -money having failed on the 
ground that the contract was illegal : — 
Held: pltf. might either (1) sue deft, 
on the contract & claim damages for the 
breach, in which case deft, would bo 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of tho illegality, & before 
repudiation of the contract. — Branigan 
V. Saba, [1923] N. Z. L. R. 07.— N.Z. 

PART VI. SECT. 9, SUB-SECT. 4.— A. 

2388 vii, .] — Flannaghan v. 

Healy (1900), 4 Terr. L.R. 391.— CAN. 

PART VII. SECT. 1. 

o. Reosd., 51 D. L. K. 509. 

f 1. Breach of collateral contract — 

Strid proof necessary .] — BorRDON v. 
Selwyn, [1926] 3 D. L. B. 561. — CAN, 



VoL xn.— Coiittaot. Cases 2512— 8832a. 


2512. Add, Annotation : — ^Mentd« Captain J. A. 
Cates Tug & Wharfage Co. v, Franldin Insce., 
[1927] A. C. 698., 

2528. Add. Annotation : — ^Mcntd. Larrinaga v, 
Soc. Franco Americaine Des Phosphates De 
MeduUa (1923), 92 L. J, K. B. 456. 

2544. Add, Annotations: — Refd* Cantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; Hogarth v. Cory 
(1926), 96 L. J. P. C. 204; TJnited States 
Shipping Board v, Strick, [1926] A. C. 646 ; 
Vergottis v. Cory (1926). 95 L. J. K. B. 
1002. 

2545. Add. Annotations : — Refd. Bederi Akt. Aeolus 
V, HiUas (1926), 42 T. L. B. 69 ; United States 
Shipping Board v. Strick, [1926] A. C. 645. 

2547. Add, Annotations : — Consd. Verelst’s Ad- 
ministratrix V, Motor Union Insce., [1925] 
2 K. B. 137. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shmton, [1923] 
1 K. B. 31 ; B. V. Roberts, p, Scurr, 
[1924] 2 K. B. 695. 

2553. Add. Annotations: — Consd. Verelst’s Ad- 
ministratrix V, Motor Union Insce., [1925] 2 

K. B. 137. Refd. Hall v. Pirn (1927), 137 

L. T. 685. 

2560. Add, Annotation: — Consd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2564. Add, Annotation : ~ -Consd, Bernard v, 
Williams (1928), 189 L. T. 22. 

2567. Add, Annotation : — As to (2) Refd. Bernard 
V, Williams (1928), 139 L. T. 22. 

2576. Add, Annotation : — ^Mentd. Ballantine v. 
Cramp & Bosman (1923), 129 L. T. 502. 

2579. Add, Annotation : — Refd. Bernard 

Williams (1928), 139 L. T. 22. 

2585. Add, Annotation : — Refd. Bernard v. 
Williams (1928), 139 L. T. 22. 

2590. Add, Annotation : — Refd. Akt. Bcidar v. 
Arcos, [1927] 1 K. B. 352. 

2607. Add. Annotation: — Consd. Be Wait, [1927] 
1 Ch. 606. 

2621. Add. Annotation: — Consd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2621a. From indefinite to definite date.] — 

Held : in the circumstances, time was of the 
essence of the contract. — B joknaud 
Williams (1928), 139 L. T. 22 ; 41 T. L. H. 
437, U. C. 


2624. Add. Annotation : — Consd. Martin v. Stout, 
[1925] A. C. 369. 

2652. Add, Citation : — suh nom. Mufpatt v. 
Parsons, 1 Marsh, 55. 

2693a. .]— Kraus v. Arnold (1822), 7 Moore 

0. P. 59. 

AnnoUdion .—Mentd. Re Farley, Ex Dauks (1852), 1 
W. R. 57. 

2734. Add, Annotation : — ^Mentd. Hong Kong & 
Shanghai Bank V. Lo Lee Shi, [1928] A. C. 181. 

2737. Add, Annotation : —Hold, Bradford v. Price 
(1923), 92 L. J. K, B. S71. 

2738. Add. Annotation : — ^Refd. Cohen v. Boche 
(1926), 95 L. J. K. B. 945. 

2325. Add, Annotation : — Refd. British & Bon- 
ingtons V, North Western Oac^^ar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation : — Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.] — Bose & Frank Co. v. Crompton 
(J. B.) & Brothers, Ltd., No. 4, ante. 

2830. Add. Annotation : — Apprvd. Martin v. Stout, 
[1925] A. C. 359. 

2831. Add, Annotations: — Refd. The British '^Crade, 
[1924] P. 104 ; Berners v, Fleming, [1925] 
Ch. 204. 

2832. Add. Annotation: — Mentd. EJlis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. 

2832a. .] — Under agreements made in 

1928 & 1925, pltfs, were granted the right to 
occui)y suflicient land of defts. for the pur- 
l)ose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of dofts. at W. during 
1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the fui-ther period of one year thereafter & 
a further ojAion to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. IMtfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements wdth pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 


PART vn. SECT. 2, SUB-SECT. 1 , 

2506 iv. .] — Where W. agreed 

to pay H. £10 as dainagros for assault 
Sc ^ivo an admission in writing that the 
assault was unjustlflod : — field : a 
tender of £10 under protest coupled 
with astatomout tliat the assault was 
justified was not a ooinplianoe with 
the agreement. — Waiiren v. Heslop 
(1925), 46 N. L. R. 89. — S. AF. 

PART vn. SECT. 8, SUB-SECT. l.—A. 

2532 vl. .1 — Where on the sale 

of a piano to be manufactured for 
the buyer there was a failure to doliver 
in four months, no time being specified 
for delivery : — Held : this was not a 
lapse of a reasonable time. — Foster v, 
HE1NT74MAE Sc Oo., [1923] 4 D. L. R. 
1 GO.— CAN, 

2582 vil. .] — ^Webber v. Oope- 

MAN (Sask.) (1012), 21 W. L. R. 961.— 

CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— 

0. (b). 

•t. Extension of contract.] — Jones v. 
CUSHINO (1909), 7iE. L. R. 190.— CAN. 

jr«8« 


sw. i^alf of 8?mre^.] — Rountree r. 
Wood (1920). 56 D. L. R. 395.— CAN. 

PART VII. SECT. 3, BUB-SECT. 2.— 

D. (b). 

2607 ii. .3 — Pltf. contracted to 

sell to deft, certain Oregon timbers 
to be procured from Amonoa : — Held : 
the contract being a mercantile one. 
& therefore prirnd fade one in which 
time was of the essence of the contract. 
& there being nothing in the contract 
or the surrounding circumstances to 
show that the parties had a dificront 
intention, time was of the ossenoe of 
the contract. — Jackson & Co., Ltd. 
V, Oo -OPERATIVE FREEZING CO. OP 
South Canterbury, Ltd., [1922] 
N. Z. L. R. 2 ; Gaz. L. R. 176.— N.Z. 

PART VII. SECT. 8, SUB-SECT. 2.— G, 

2620 iii. .] — ^Where the evidence 

showed no binding agreement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
delivery: — Held: dexts. were entitled 
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at any time before delivery to require 
pltfs. to perform the contract according 
to its original terms. — Jackson & Co., 
Ltd. V. Co-operative Freezing Co. 
OP South Canterbury, Ltd.. [1922] 
N. Z. L. R* 2 ; Gaz. L. R. 176. — N.Z. 


PART VII. SECT. 5, SUB-SECT. 1. 

2778 i. General rule .] — valid tender 
on a coiiUdot of debt is as much a 
performance & discharge of debtor's 
duty as an actual payment. — Dasha- 
UATHI GttOSE V. KhONDKAR ABDUI. 
Uannant (1927), I. L. R. 55 Cale. 

— “IND. 


PART VII. SECT. 6, SUB-SECT. 2. 

2809 V. .] — Penmaj^ Manu- 

PACTURINO Co. V. BroaDHEAD (1892), 
21 S. C. R. 713, — CAN. 


q 1. 


— Held : the agree- 


meuts relied on to establish a new 
contract wore only in the nature of 
security. — ^McCutcheon Brick Co. v. 
Gardiner (Man.) (1912), 21 W. L. K. 
72 - 4 D. L. n. 487. CAN. 
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in exercising the option of calling for a re- 
newal of the licence to occupy defte.’ land in 
favour of a purchaser of the railway under- 
taking ; — HM : by purporting to tennuiate 
the agreements defts. had committed an 
anticipatory breach thereof, & were 

entitled to damages. — Nbver-Stop By. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, fl926] Ch. 877 ; 96 
L. J. Ch. 411 ; 135 L. T. 405 ; 70 Sol. Jo. 735. 

2835. Add, Annotations : — Consd. Martin v. Stout, 
[1926] A. 0. 369. Refd. Tyldesley U. D; O. 
V. Leigh B. D. 0. (1926), 23 L. G. B. 243. 
Mentd. Re City Life Assce., [1926] Oh. 191. 

2885a. -.] — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v, Fleming, [1925] 1 Ch. 264 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, O. A. 

Annotation: — Refd. Never-Stop Ry. (Wembley) v. British 
Empire Exhibition (1924) Incorporate. [1926] Ch. 877. 

2841. Add. Annotations : — Refd. Berners v, Flem- 
ing, [1926] Ch. 264 ; Martin v. Stout, [1925] 
A. C. 359; Never-Stop By. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. Mentd. ElUs’ Trustee 
V. Dixon- Johnson, [1924] 1 Ch. 342. 

2846. Add. Annotation: — Refd. Akt. Beidar v. 
Arcos, [1927] 1 K. B. 352. 


2847. Add, Annotation: — ^Refd. Akt. Beidar v, 
Arcos (1926), 42 T. L. B. 737. 

2888. Add, Annotations : — Refd. Livock v. Pearson 
(1928), S3 Com. Oas. 188. Mentd. Thomas t;. 
Todd, [1926] 2 K. B. 611. 

2896. Add. Annotation : — Consd. Meyrick v. Dyson 
(1926), 41 T. L. B. 368. 

2899a. Effect of part-performance — Major part 
of consideration received.] — ^Pltf., a mental 
specialist, & the proprietor of a nursing 
home, sued deft, for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to do insane ; deft, counter- 
claimed for negligence unskilful treatment. 
The jury found for pltf. on the claim ; & on 
the counterclaim they awarded deft. 208., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 6), s. 338 : — Held : as 
deft, had received a substanticd part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict. — ^Meyrick v. Dyson (1925), 41 T. L. B. 
368 ; svibsequent ^proceedings, 41 T. L. B. 676, 
C. A. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 

2833 viii. .] — ^Altliough repudia- 
tion by a party to a contract oi sale 
entitles de facto the other party to 
recover damages thus Incurred, the 
vendor has the right to insist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the terms of the sale, in 
which cose his claim for damages will 
be more easily & readily assessed upon 
refusal to accept by the buyer. — 
Brilliant Silk Maxufaoturinq Co. 
V. Kaufinax, [1925] 2 D. L. R. 91 ; 
[1925] S. C. R. 249.— CAN. 

2833 ix. .] — ^Wbere a co. re- 
nounced a contract before breach & the 
other party made a new arrangement 
with the co. with the object of minimis- 
ing hl.s damages : — Held : he had 
adopted the renunciation Sc was en- 
titled to damages. — Oarbison v. Thom- 
8BN Sc Ci^tKE Timber Co.. [1926] 2 
D. L. R. 803 ; [1926] 2 W. W. R. 81 ; 
37 B. O. R. 224,— CAN. 

2838 X, .] — Y. 1*. Barley Pro- 
ducers. Ltd. V. E. C. Robertson 
1^.. LTD., [1927] V. L. R. 194 ; 48 
A. L. T. 151 ; [1927] Argus, L. R. 116. 
— AUS. 

2838 i a. .] — Where the conduct 

of one of the pames to a contract has 
been such as would lead a reasonable 
person to the conclusion that he does 
not intend to fulfil his part of the 
obligation, the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the former, 
may treat such conduct as an intima- 
tion that the contract has been 
repudiated. ' — Fajbshind, etc. v. 
Bbcuely-OrUxVdall, U9221 S. C. 
(H. L.) 173.— SCOT. 

2838 V. .] — On the facts : — 

Held: deft, did not refuse to carry 
out the real contract Sc what he 
did in the circumstances did not 
amount to a repudiation of the real 
contract so as to entilie pltf. to 
terminate it. — Freedman v. French 
(1921), 50 O. L. R. 432.— CAN, 

2888 vl. — ,1 — If a party declares 
his intention not to be further boimd 
by a contract, this is an anticipatory 
breach upon acceptance by the other 


party. It does not matter that the 
party so declaring is mlsinstmcted at 
the time as to the facts upon which 
he bases such declaration. — Clausen 
V. Canada Timber Sc Lands, Ltd., 
[1923] 4 D. L. R. 761.— CAN. 

2888 vil. .] — Where a buyer 

knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon : — Held : not a breach of con- 
tract nor repudiation. — Townsend v. 
Moon Motor Co., [1924] 1 D. L. R. 
511.— CAN. 

2838 viii. Paflial non -per- 

tormance — Agreement substantially per- 
ormed.] — By a tripartite agreement 
between the two applts., A. & B., Sc 
resp.. it was agreed that A. should 
grant a sub -lease of one theatre to 
reep., that B. should grant a lease of 
another theatre to resp., & that resp. 
should grant a sub-lease of a third 
theatre, including all ofQoos, to B. 
The pcLrties entered into possession, 
except) that B. was excluded from a 
room which applts. alleged to be an 
offloe which B. was entitled to under the 
agreement : — Held : the possession of 
the ofiloe was not essential to the use 
of the premises as a theatre. Sc a refusal 
to give it did not entitle applts. to 
rescind. — Fullek'8 Theatres, Ltd. 
V. Musqrove (1923), 31 C. L. R. 624. — 
AUS. 

2838 ix. .] — Albert Mining Co. 

V. SrURB (1883), 22 N. B. R. 346.— CAN. 

2838 X. .] — Robinson e. Peters 

(Sask.), [1927] 3 D. L. R. 131.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) ii. 

•a. Contract by correspondence ~ 
Refusal to sign formal contract,] — Oer- 
tam correspondence Sc memoranda 
were relied on by pltfs. to prove an 
agreement by defts. Subsequently 
a formal contract was sent to defts., 
which they refused to sign, objecting 
to its terms : — Held : assiunlng that 
the previous documents were sufficient 
to establish a contract, the terms of 
the proposed formal contract modified 
materially to defts.* prejudice the 
previous undertaking as to time of 
shipment, Sc defte. had rejected it Sc 
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clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do. — Fujita & ‘ Co., Ltd. v. 
Northern Fruit Co., Ltd., [1923] 
1 D. L. R. 402 ; 16 Sask. L. R. 414 ; 
[1923] 1 W. W. R. 69.— CAN. 

PART Vn. SECT. 6, SUB-SECT. 8.— 
A. (a) ill. 

2861 ii. ^.] — Pltf. contracted 

with deft, for advertising Sc agreed 
to pay a weekly rent in advanoo, if 
the rent fell into arrears, the agree- 
ment to bo cancelled. In an action 
for breach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf. *8 default in pa 3 rmont of : — 
Held: pltf. *8 default did not ipso 
fact avoid the contract. Sc In the absence 
of on alle^tion that pltf. had elected 
to treat the contract as void, the plea 
was bad. — ^Manninoton v. Clifford 
(1921), 17 Tas. L. R. 13.— AUS. 

PART VII. SECT. 6, SUB-SECT. 3.— 

A. (0). 

sb. Provision in contract for liqui- 
dated damages.} — A clause in an agree- 
ment provided that a certain sum of 
money to be paid by resp. should be 
treated as the amount of oompensation 
in case of his failure to carry out the 
oontraot : — Held : not to authorise 
resp. to determine the agreement by a 
notice to determine Sc an offer to pay 
that sum. — F uller's Theatres, Ltd. 
V. MusOROVB (1923), 31 C. L. R. 524. 
—AUS. 

PART VIL SECT. 6, SUB-SECT. 8.— C. 

2990 V. .] — ^Wheie implt. had 

an election to lesoindj — Reid: he 
had by his conduct in going on with 
the agreement 5c taking advantage 
under it, Irrevooably exercised his 
election to affirm the agreement. — 
Fuller's Theatres, Ltd. v. Mus- 
GBOVB (1928), 31 0. L. K. 524.— AUS. 

2900 vi; — — — Defts. ordered 
certain goods manufactured by pltfs. 
With some trifling exoeptions all the 
goods were In aocordanoe with the 
requirements of the oontraot Sc reason- 
ably fit for the purpose for which they 
were supplied. Some of the goods 



Vid* XIL^Oontniot. Otam 2988--8081a. 


2988. For “ Validity of rescission of parol.] read 
** Validity of rescission by parol.]*’ 

2988a. S, P. Ingjs v> Lippingwell (1772), 2 Dick, 
469 ; 21 E. B. 352. 

2938b. 8. P. Egc p, Ilchesteb (Earl) (1803), 7 
Ves. 848 ; 32 E. R. 142. 

Annotations : — Reid. Andrew v. Andrew (1855), 3 Sm. & G. 
130 ; Dickenson v. Sildolph (1861), 11 O. B. N. S. 341 ; 
Lonis V. Louis G864), 3 New R^. 369 ; In the Estate of 
Tollemacho, [l0l7} P. 246 ; Ward v. Van Der Loeff, 
Bumyeat v. Van Dor Looft, [10241 A. O. 653. Mentd. 
Johnston v, Johnston (1817), 1 PhllUm. 447 ; Elbeok e. 
Wood (1826), 1 Ruse. 664 ; In the. Ooods of Middleton 
(1864), 3 Sw. 8c Tr. 683 ; Ibbott r. Bell (1865), 34 Boav. 
.395 ; Dancer v. Crabb (1873), L. R. 3 P. & D. 98 ; In the. 
Goods of McCabe (1873), L. R. 3 P. & p. 94 ; Alexander 
1 ?. Kirkpatrick (1874), L. R. 2 So. & Dlv. 397. 

2941. Add, Annotation: — Refd. British &i Ben- 
ingtons v. North Western Oachar Tea Co., 
[1923] A. 0. 48. 

2945. Add, Annotationa : — Apld. British dc Ben* 
ingtons v. North Western Oachar Tea Co., 
[1923] A. 0. 48 ; Bose & Frank Co. v. 
Crompton, [1925] A. 0. 446, Refd. Royal 
Exchange Assce. v. Hope, [1928] (^h. 179. 

2958a. Add, Citation : — 28 Com. Cas. 266. 

Add. Annotationa : — As to (1) Consd. Bose & 
Frank Co. v. Crompton, [1925] A. C. 445. 
Refd. Royal Exchange Ansce. v, Hope, [1928] 
Oh. 179. 

2968. Add, Annotation : — Refd. British & Bening- 
tons V. North Western Oachar Tea Co., [1923] 
A. C. 48. 

2964. Add, Annotation : — Refd. British & Bening- 
tons V, North Western Oachar Tea Co., [1923] 
A. C. 48. 

2965. Add. Annotation : — Refd. Rose & Frank Co. 
V. Crompton, [1923] 2 K. B. 261. 

2967. Add, Annotation : — Refd. British & Bening- 
tons V. North Western Oachar Tea Co., [1923] 
A. C. 48. 

2970. A dd. Citation : — 28 Com. Cas. 244. 


2975. Add, Annotations: — ^Refd. Jacobs v, Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v, Fleming, [1925] Ch. 264. 

3083. Add. Annotation: — Refd. Koenigsblatt v. 
Sweet. [1923] 2 Ch. 314. 

3038. Add. Annotatwi : — ^Refd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181. 

3040. Add, Annotation : — Refd. Re Whitrod, Bur- 
rows V, Bax (1925), 70 Sol. Jo. 209. 

8052. Add, Annotation : — ^Mentd. Cory v, Davies, 
[1923] 2 Oh. 95. 

3069. Add, Annotation: — Consd. Hong Kong & 
Shanghai Bank v, Lo lA^e Shi, [1928] A. O. 
181. 

8077. Add, Annotation : — FoUd* Kennedy v, 

Thomassen (1928), 45 T. L. B. 22, 

3081a. .] — ^A.n annuitant %siding abi'oad, 

entitled under a settlement & a ^1 to two 
annuities of £200 each, was asked by the 
trustees of the will to accept a lump sum in 
redemption thereof, after refusing the 
first offer, agreed through her solrs. to accept 
£6,000, & executed a release which had been 
sent to her abroad by her solrs., & she 
returned it to them stipulating that they 
were not to part with it until the money was 
paid. She died a few days later, & no 
notification of her acceptantie was sent to 
the trustees until after her death, & the 
money was paid by the trustees to her solrs., 
& was received by them, in ignornace of her 
death. On a claim by the trustees against 
the annuitant's exor. to recover the £6,000, 
as money paid under a mistake of fact : — 
Held : there was no concluded contract, 
but even if there was a contract it was 
avoided by a total failure of consideration 
before completion, & the trustees were 
entitled to succeed. — Kennedy v, Thomassen 
(1928),45T.L.R. 122. 


were returned Sc an adjustment made 
oonocminff them : — Held : defts. had 
waived any right they might have 
had to repudiate the oontraot because 
of the dolivory of defective goods. — 
Hamilton Gear Sc Machine Ck>. v, 
Lewis BKOTHEKa, [1924J 3 D. L. R. 
367.— CAN. 

PART Vn. SECT. 6, SUB-SECT. 3,— D. 

to. Contract absolutely UrrairvaAed.\ 
— Where there was a distinct & 
unequivocal refusal by pltfs. to per- 
form thoir contract : — Held : so long 
as defts. were continuing* to urge or 
demand oomplianoe with the contract, 
it could not be said to have been 
terminated, but where finding that 

S ltfs.’ attitude was unalterable, defts. 

ooided to acquiesce in it, Sc oom- 
munioated such aoquiescenoo to pltfs., 
the oontraot between the parties was 
p^ut an end to. — ^Jhandoo Mal- 
Jaoan Nath v. Pxjhl Chand-Faten 
Grand (1024), I. L. R. 5 Lah. 497. — 
IND. 

td. — CoUaterdl contract not ter- 
minated.} — Murray v. Delta Copper 
Co., Ltd., [1926] 4 D. L. R. 1061.— CAN. 

PART VII. SECT. 6, SUB-SECT. 4. 

•e. Agreement under sea{.} — Long 
delay In bringing aotioo cannot defeat 
the enforcement of an agreement under 
seal where the twelve years specified 
by Stat. Limitations have not en»ired. 
— ^MoOormatk V, Robinson, [1924 
3 D. L. R. 876 ; 2 W. W. R. 1110.— 
CAN, 

PART VII, SECT. 6, SUB-SECT. 6.— 

B. (a). 

208S Ul. S, P. STANLAKB V, RlNG- 


TIAND (Sank.), [1922] 3 W. W. R. 758 ; 
70 D. L. R. 546.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ii. 

o i. .] — A contract roauirod to 

be in writing cannot bo varied by a 
new oral agreomeni.. even if the varia- 
tion relates to a part of the contract 
which, if It stood by Itself, would not 
be required to bo in writing. — Nugent 
V. Davies, [1923] 1 D. L. R. 1040 ; 53 
O. L. R. 458.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 

2962 i. Extension of time — For 
delivery of goods.} — Held: since the 
contract of sale was one which was 
required by Stat. Frauds to bo in 
writing, a verbal postponement of the 
date of delivery was not a variation 
of the oontraot. — Dowling v. Rab, 
H. G. Hamilton Pty., Ltd. v. Rae, 
Kelly v. Rab (1927). 89 C. L. R. 363 ; 
[1927] V. L. R. 294 ; [1927] Argus, L. R. 
149.— AUS. 

• i. For cutting removal of 

timber.} — Lawrence v. Ebrington 
(1874), 21 Gr. 261.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 

C. (a). 

•f. What amounts to.} — Where a 
olaune in an agreement provided that 
a certain sum of money should bo 
treated as the amount of compensation 
if the oontraot was not carried out : — 
Held: the giving of such an offer 
Sc notice to aetemine the agreement 
did not constitute a rescission by 
mutual consent. — Fuller’s Theatres, 
Ltd. V. Musobove (1923), 31 O. L, R. 
524.— AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 

eg. On good shipped under contrrwt .] — 
Belgian Industrial Co., Ltd. v. 
Canada Cement Co., Ltd., [1926] 
1 D. L. R. 496 ; [1926] S. C. R. 244.— 

CAN. 

PART VII. SECT. 7. 

sj. Distinguished from rescission.} 
— -’There Is a difforenoo between can- 
oellation Sc rescission. The logical 
consequences of true rescission are 
the returning by each party of the 
benefits ho has received, or restitutio 
in integrum. Cancellation means de- 
termination of the contract without 
restitution. — Prtmeau & Imperial 
Lumber Yards, Ltd. v. Meagher, 
[1923] 4 D. L. II. 1096; 3 W. W. R. 
1308.— CAN. 

PART VII. SECT. 8, SUB-SECT. 8. 

sk. Substitution of party,] — To effect 
a sale an agent deoided to buy the 
article himself Sc then sell to the 
buyer. To do this he altered a con- 
tract by substituting his own name for 
that of his principal : — Held : the 
contract was avoided by this altera- 
tion. — Royal Bank of Canada v, 
Frank, [19231 4 D. L. R. 1213.— CAN. 

■1. Addition of provision for pay- 
ment of compound interest. y— field : an 
alteration in a material respect. — 
Parbati Oharanmukhbxuke V. Ama- 
RBNDBA Nath Bhattachakjee (1925), 
I. L. R. 63 Colo. 418.— IND. 

PART VII. SECT. 8, SUB-SECT. 8.— A. 

3045 i. General rw (<?.]— T horne v. 
Williams (1887), 13 O. R. 577.— CAN. 
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3088. Add, Annotation : — ^Refd G, W* By. t?. 
S.S. Mostyn, [1928] A. C. 67. 

3090. Add, Annotations : — ^Refd. Ilford U. D. C. 
V. Beal & Judd, [1925] 1 K. B. 671. Mentd. 
Edwards v. Birmingham Navigations Co. of 
Proprietors, [1924] 1 K. B. 341 ; Noble v. 
Harrison, [1926] 2 K. B. 332; G. W. By. v, 
S.S. Mostyn, [1928] A. C. 57 ; St. Anne’s WeU 
Brewery Oo. v, Boberts (1928), 92 J. P. 95. 

3090a. For the existing paragraph substitute the 
following paragn^aph : — 

Absolute contract.] — ^By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60a. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became Impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey ; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made : — 
Held : mere impossibility of performance did 
not discharge a party where perfoimance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver. — Sargant 
(W. J.) & 8ons V, Paterson (Eric) & Co. 
(1923), 129 L. T. 471 ; 39 T. L. B. 378. 

3093. Add, Annotations: — Consd. First * Bussian 
Insce. V, London & Lancashire Insce., [1928] 
Oh. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962. 

3094>. Add, Annotation : — Refd. N. V. Kwik Uoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

3094a. .] — Sargant (W. J.) & Sons v, 

Paterson (Eric) & Co., No. 3090a, ante, 

3095. Add, Annotations : — Refd. Cantiere Navalo 
Tricstina v, Handelsvertretung der Busse 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579 ; Hirji Mulji v, Oheong Yue S.S. Co., 
[1926] A. 0. 497. 

3101a. All available shipping requisitioned.] 

— In an action brought in Singapore in Aug. 
1917, def ts. counterclaimed damages for failiu'e 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 


requisitioning of ships by the British Govt. : — 
Held: Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Bealm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, &> the latter Act gave a good defence 
to the coimterclaim whether the requisition- 
ing was under Defence of the Bealm Act, 
1914 (c. 29), or under the prerogative power. 
— Seng Djit Hin v, Nagurdas Purshotum- 
DAS & Co., [1923] A. C. 444 ; 92 L. J. P. 0. 
141 ; 128 L. T. 780 ; svib nom, Hin v, 

Purshotumdas & Co., 39 T. L. B. 226, 
P. C. 

3106. Add, Annotation : — ^Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

3115. Add. Annotation : — Consd. Browning v, 
Crumhn Valley Collieries, [1926] 1 K. B. 522. 

3121. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3123. Add, Annotation -Refd. The Penelope, 

[1928] P. 180. 

3124. Add, Annotation -Refd. The Penelope, 

[1928] P. 180. 

3137. Add, Annotation : — As to (2) Consd. Haskell 
Marlow, [1928] 2 K. B. 45. 

3149. Add. Annotation: — ^Expld. Re Wait, [1927] 
1 Ch. 606. 

3157. Add, Annotation : — Mentd. Sweet v, Williams 
(1922), 128 L. T. 379. 

3162. Add. Annotation: — As to (S) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 

3166. Add, Annotations : — Consd. First Bussian 
Insce. V, London Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crunilin VfiJley 
CoUicries, [1926] 1 K. B. 622 ; Hirji Mulji 
V, Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penelope, [1928] P. 180. 

3168. Add, Annotations: — Consd. First Bussian 
Insce. V. liondon & Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v. Soc. h’ranco 
Americaine Des Phosphates De Medulla 
(1023), 92 L. J. K. B. 465; Cohen v. Sellar, 
[1928] 1 K. B. 636; The Penelope, [1928] 
P. 180. 

3170. Add, Annotations : — As to (2) Refd. The Lord 
Strathcona, [1925] P. 143 ; The Penelope, 
[1928] P. 180. 

3171. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3172a. .] — (1) By a charterparty made in 

Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts, agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, &; was not released imtil 
Feb. 1919. Applts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the charterparty which 


PART VII. SECT. 9, SUB-SECT. 2.— I. 

sm. Contract to imted furnace d: maintain specified temperature of heal — Change of furnace,] — v. Glace Bay Housing 
COMAITSSION, fl926] 1 D. Xt, R. 008 ; 58 N. S. R. 317. — CAN. 
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forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
m such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — Hroji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497 ; 95 L. J. P. O. 
121 ; 134 L; T. 737 ; 42 T. L. B. 359 ; 17 
Asp. M. L. C. 8 ; 31 Com. Cas. 199, P. C. 

Annotalion : — Oencrdllv, Sefd. De la Garde v. Worsnop (1927), 
9C L. J. Ch. 446. 

3175. Add* Annotation : — Hefd. Hii’ji Mulji v* 
Cheong Yue S, S. Co., [1926] A. C. 497. 

3177* Add, Annotation : — ^Refd. Paterson Zochonis 
V. Elder Dempster, [1923] 1 K. B. 420. 

3178a. — — .] — In a charterparty there was a 
marginal memorandum that in the event of 
“ war, blockade, or prohibition of export 
preventing loading, this chaiter to be can- 
celled ” : — Held: the chartfirparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty. — 
Adamson v* Newcastle Steamship 
Freight Insurance Assocn. (1879), 4 

Q. B. D. 402 ; 48 L. J. Q. B. 670 ; 41 L. T. 
160 ; 27 W. B. 818 ; 4 Asp. M. L. C. 150, 
D. C. 

Annotations : — Consd, Morcanlilo S.S. Co. v. Tyser (1881), 7 
Q. B. D. 73 ; Moel Try van Ship Co. v. Weir Andniw, 
riOlO] 2 K. B. sil. Apld. Capel v, Soulidl (1916), 114 
L. T. 921. Refd. Re .laniieBon Sc NewcaHtlo SteauLship 
Freij^ht Inscc. Assocn. (181).')), 11 L. 11. 196. 

3178b. The Penelope, [1928] P. 180 ; 

97 L. J. P. 127 ; 1 39 L. T. 355 ; 44 T. L. B. 
597 ; 72 Sol. Jo. 557. 

3179. Add. Annotation : — Refd. Cantiere Navalo 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3181. Add, Annotation : — Consd. Cantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3182. Add. Annotation : — Distd. Cantiere Navale 
Triestina v, Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotation : — Dbtd. Cantiere Navale 
Triestina v. Bussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterer for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours* notice to the charterers* 
agents, berth or no berth. The exceptions 
clause excepted “restmint of princes, mlers 
& people.** Tlie ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Bussian & 
Italian Govts, the ship was ordered by 
the port authorities to leave Batoum & also 


Bussian waters, 6c accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum : — Held : 
interference by the Bussian Gbvt. did not 
amount to such an illegality as to excuse the 

S erformance of the contract. — Cantiere 
Tavalb Triestina v. Handelsveritretuno 
DER Buss. Soz. Fod. Soviet Bepublik 
Naphtha Export, [1925] 2 K. B. 172 ; 94 
L. J. K. B. 579 ; 133 L. T. 162 ; 41 T. L. B. 
355 ; 69 Sol. Jo. 443 ; 16 Asp. 'I. L. C. 501 ; 
30 Com. Cas. 172, C. A, 

Annotaiion: — Refd. Re Kopnep ShJppinj? Co. & Cleeves 
Weatern Valleys Anthracite CollJcriea, [1927] 1 K. B. 879. 

3184. Add. Annotation : — Refd. Akt. Beidar v. 
Aicos (1926), 42 T. L. B. 737. 

3185. Add. Annotations : — >Refd. Sargant v. Pater- 
son (1923), 129 L. T. 471; Akt. Beidar v. 
Arcos (J 926), 42 T. L. B. 737 ; Jebara v, Otto- 
man Bank, [1927] 2 K. B. 254. 

3188. Add. Annotations: — Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284 ; Cantiere Navale 
Triestina v, Handelsvertretung der Buss. 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579. 

3189. Add. Citations:— 92 L. J. K. B. 455 ; 129 
L. T. 65 ; 16 Asp. M. L. C. 133 ; 29 Com. 
Cas. 1. 

Add. Annotation : — Refd. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. 0. 497. 

3194. Add. Annotations: — Consd. Larrinagav. Soc. 
Franco Americaine Des Phosphates Do 
Medulla (1923), 92 L. J. K. B. 455; First 
Bussian Insce. v. London & Lancashire Insce,, 
[1928] Ch. 922. Refd. WUlis v. Willis (1927), 
96 L. J, 1*. 177 ; Byman v. Hvman, Hughes v. 
Hughes (1928), 139 L. T. 416 ; The Penelope, 
[1928] P. 180. 

3198. Add. Annotations : — As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Bussian Insce. v. London & Lancashire 
Insce., [1928J Ch. 922; The Penelope, [1928] 
P. 180. As to (2) Apld. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497. Generally. 
Refd. Cohen v. Sellar, [1926J 1 K. B. 536; 
Hyman v. Hyman, Hughes v. Hughes (1928), 
139 L. T. 416. 

3199. Add. Annotation : — to {!) Refd. Cantiaro 
San Bocco S. A. v. Clyde Shipbuilding Sc 
Engineering Co., [1924] A. 0. 226. 

3199a. *.] — Hirji Mulji v. Cheong Yue 

S.S. Co., No. 3172a, ante. 

3201. Add. Annotation : — ^Refd. Benaim v. Debono, 
[1924] A. C. 514. 

3202. Add. Annotation : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Buss. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. 


PART VII. SECT. 9, SUB-SfifCT. S.—B. 

8194 1. Time cifuxrter — Ship re- 
guieUicnied by Qoverrvme!nt.\ — Held: a 


oondltiOQ was not to bo implied in 
the ooutraot that an intomiptlon should 
ezouse the party froin the further 
pertormanoo of it, unless subst an tially 
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tlie whole contract became impossible 
of nei’formance. — DoaiiNioN CoAi. Co. 
V. Lord Strathcona S.S. Co., [1924] 
2 D. L. R. 66 : 67 N. S. R. 113.— CAN. 
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3206. Add. Annotation : — ^Refd. OayzePi Irvine v. 
Board of Trade (1926), 95 L. J. B* 1054. 

3211. Add. Annotations: — As to (1} Hefd. Larrinaga 
V, ^c. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 455 ; 
Jebara v, Ottoman Bank, [1927] 2 K. B. 254. 

3218. Add. Annotations: — As to (2) Retd. Livock 
V. Pearson (1928), 33 Com. CaB. 188. Oeneralty^ 
Mentd. Tournier v. National Provincial 3c 
XJnion Bank of England, [1924] 1 K. B. 461. 

3221* Add. Annotation : — Held. Compagnie Con- 
tinentale d’ Importation v, Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 

3225a. Confiscation by foreign Government.] — By 

a contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
of the tim ber. The piirchasers took possession 
of the forest, but shortly afterwards on 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, &; all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated ; — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, &; the parties were released from it. — 
Kursell V. Timber Operators & Con- 
tractors, [1927J 1 K. B. 298; 95 L. J. K. B. 
669; 136L. T. 223; 42 T. L. R. 435, 0. A. 

3226. Add. Annotation : — Refd. Kursell v. Timber 
Operators Sc Contractors (1926), 95 L. J. K. B. 
669. 

3233. Add. Annotations : — As to (2) Gonsd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1926), 94 
L. J. K. B. 579 Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates. De 
Medulla (1923), 92 L. J. K. B. 456; Kursell 
y. Timber Operators & Contractors (1926), 


96 L. J. K. B. 669; Hyman v. ^Hy»^. 
Hughes V, Hughes (1928), 139 L. T. 416 ; The 
Penelope, [1928] P. 180. 

3238. Add. Annotation .-—Refd. Browning Orum- 
-lin VaUey OoUieries, [1926] 1 K. B. 622. 

8239. Add. Annotation Refd. Browning v. Otum- 
lin Valley Collieries, [1926] 1 K. B. 622* 

3240. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 

3243. Add. Annotation : — ^Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

3262. Add. Annotation : — ^Mentd. Glenboig 

Fireclay Co. v. 1. R. Comrs. (1922), 12 Tax 
Cas. 427. 

3280. Add. Annotation : — Mentd. Campbell v. 
Poliak, [1927] A. 0, 732. 

3282* Add. Annotations : — Gonsd. Cantiare San 
Rocco S. A. V, Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. 0. 220. Refd. Cohen v. 
Sellar, [1926] I K. B. 536; Anchor Donaldson 
V. Crossland (1928), 45 T, L. R. 97. 

3303. Add. Annotation: — Gonsd. Tredegar v.. Bar- 
wood (1028), 97 L. J. Ch. 392. 

3306. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927). 44 T. L. R. 17. 

3327. Add. Annotations : — As to (5) Apld. Meyrick 
V. Dyson (1926), 41 T. L. R. 308. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add. Annotations : — ^Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 260 ; Barker v, Agius 
(1927), 43 T. L. R. 751. Mentd. Szymono- 
wski V. Beck, [1923] 1 K, B. 457 ; Lancaster 
V. Turner, [1924] 2 K. B. 222 ; Barker v. Agius 
(1927), 33 Com. Cas. 120. 

After this case add “ See, also, Companies, 
No. 814a.” 

3330. To the cross-references following this case 
add “ As regards bills of exchange.] — See 
Bills op Exchange, Vol. VI., pp. 79-93.” 

3379a. Provided ‘‘ undertaking ” carried out.] 

— Brupf V, Oonybeabe (1808), 17 L. T. 664, 
Ex. Ch. ; revsg. (1862), 13 C. B. N. S. 263. 

AwLOiation Loutlon Gorpu. r. Sandon, London 

Coron. V. Mot. Ry., Mot. Ry. v. London Corpn. 0^*72), 26 
L. £. 86. 


PART VII. SECT. 9, SUB-SECT. 3.— C. 

Z20^v.nevsd.. [1924] A. C. 226; 93 
L. J.P.C. 86; iSOL.T. 610. 

3217 i, Difficulties fn way of 

shipment,} — By a contract, made In 
1916, deft, sola certain goods, shipment 
to be from a continental port in six 
approximately equal monthly parcels : 
— Held: the long delay in shipment 
caused by war did not frustrate the 
commercial object of the contract &; so 
put an end to it. — R ikostad v. Gollin 
& Co. PnOPRIKTARY, Ltd, (1926), 36 
C. L. R. 303 ; 31 Argus L. R. 221.— 
AUS. 

k i. .] — A contract being for 

export only : — Held : Its object was 
frustrated. — M aykr & L.40K Inc. v. 
Atlantic Sugar Refineries, Ltd., 
fl926] 2 D. L. R. 783 ; 68 O. L. R. 
531.— CAN. 

PART VII. SECT. 9, SUB-SECT. 8.— D. 

sp. Strike of workmen — Lease of salt 
works.} — Hela : the contract to pay 
rent hod not become Impossible of 
performance. — Hari Laxman Josm 
V. Seoretaby of State for India 
(1927), I. L. R. 62 Bom. 142.— IND. 

PART VII. SECT. 9, SUB-SECT. 5. 

1 1. Lease of hotel,} — The lessees 


of an hotel property, upon prohibition 
coining into force in Alberta, sued for 
a dec'laration that the lease of the 
promises & an agioemeut to purchase 
the chattels in the hotel wore ter- 
minated through failure to obtain a 
licence : — Held : the abolition of the 
bar was a risk that must be undertaken 
by the lessee, it being a case not of 
total destruction of the subject-matter, 
but a case of sterility. — Cherbjer & 
Orton v. MoCreight & Pennington, 
[1917] 2 W. W. R. 8 ; 11 Alta. L. R. 
270 ; 33 D. L. R. 689,— CAN. 

PART Vll. SECT. 9, SUB-SECT. 6. 

3278 i. Rfvsd.. [10241 A. O. 226; 93 
L. J.P.C. 86; 130 L. T. 610. 

PART VII. SECT. 11. SUB-SECT. 1.— A. 

8806 i. Performance byone to saHs- 
faction of other parly — Whether ttariy 
hound to decide reasonably or entilUd to 
decide arbitrarily — Bond fide derision,] 
— ^Pltf. agreed to place sods around 
defts.' power bouse to tlicir satisfaction. 
Defts., not being satisfied with the 
sods or the work, cancelled the con- 
tract, In an eicticn for damages for 
broach of contract, the Jury found that 
defts. had acted honestly but un- 
reasonably: — Held: the Judgment of 
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defts. honestly arrived at was final, & 
pitf. was nol entitled to recover. — 
Truman v. Ford Motor Co. of 
Canada, Ltd., [1926] 1 B. L. R. 960 ; 
68 O. L. R. 317.— CAN. 

8t. Receipt of money — Duly to 
collect .} — A oontraot provided for a 
percentage of the moneys rooeivod by 
one party to be paid to the other ; — 
Hela: liability could not bo evaded by 
failure to collect the moneys ; but 
where there was good reason to suppose 
that litigation for tho purpose of 
oolleotion would be useloss, there was 
no duty to litigate. — N orthern Pipe 
Line Co. v, Canadian Gas Co., [1924] 
4 D. L. R. 1111.— CAN, 


PART VII. SECT. 11, SUB-SECT, 1.— 

B. (a). 

^ L Agreement to sell dcaler^s 

^ business subject to granting of licence by 
licensing officer ,] — Rajah v, Suuman 
(1927), 48 N, L. E. 309.— S. AP. 


PART VII. SECT. 11. SUB-SECT. 1.- 

D. 

0 i. .1 — Halifax Sc Cape 

Breton Coal Sc Ry. Co. v. Gregory, 
Cass. Pig. 2hd od. 727.— CAN, 
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iHl, Adi. ReU. 


3490. Add. Annatatum : — ^Retd. British & Bening- 
tons V. North Weatem Oachat Tea Co., [1923] 
A. 0. 4S. 

3494. Add. Annotationa : — Hefd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 
739 { Anglo-Newfoundland Development Oo. 
V. Pacific Steam Navigation Go., [1924] A. C. 
406 ; Cohen v. Sellar, [1926] 1 K. B. 636. 

3495. Add. AnnotaUon : — Refd. United States 
Shipping Board v. DurreU, [1923] 2 K. B. 739. 

8500. Add. Annotation ; — ^Reld. British & Bening- 


' /I a Western Cachar Tea Co., [1923] 

3508. Add. Annotation DVstd. Chillingworth v. 

Esche, [1923] 1 Ch. 576. 

Annotation : — Held. Samuel w. Dumas, 
[1924] A. C. 431. 

3513. Add. Annotations .* — Gonsd. Acties Nord- 
Osterso Bederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Retd. British & Bening* 
tons V. North Western Cachar Tea C!o., [1923] 
•Al* 0« 4bS* 

3514. Add, Annotation : — Refd. Admiralty Comrs. 
V. Chekiang (Owners), [1920] A. 0. 637. 

3519. Add, Annotations : — Retd. Xta^rence ■ v, 
Hayes, [1027] 2 K. B. Ill ; Earle v, Hems- 
worth R. D, 0. (1928), 44 T. L. I 005. 

3520. Add, Citation: — Revad, 9 ^ nom, NicnoLS 

V, North Metropolitan Railway & Canal 

. Co. (1894), 71 L. T. 836, C. A. 


Part VIII. — Defences to Actions for Breach of Contract. 


3561. Add, Annotations : — Consd. Rose & Frank 
Co. V, Crompton, [1925] A. C. 445. Refd. 
British & Beningtons v. North Western 
Cachar Tea Co., [1923] A. C. 48. Mentd. 
Royal Exchange Assce. r. Jfope, [1928] Cli. 
179. 

3569. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. 

3614. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

3622. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


3641. Add, Annotations : — Consd. Jones v. Waring 
& GiUow, [1925] 2 K. B. 612. Refd. Barclay 
V, Malcolm (1025), 133 L. T. 612. 

3646. Add, Annotations : — As to (1) Refd. Re 
British American Continental Bank, Lisser 
& Rosenkranz’s Claim, [1923] 1 Ch. 276 ; 
Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v, Wilkinson, [1924] 
2 K, B. 160. 

3654. Add, Annotation : — Consd. Sowerhy v, Lind- 
say (1928), 41 T. L. R. 501. 

3673. Add, Aiinotation H. r. H., [1928] 

r. 206. 


PART VII. SECT. 11, SUB-SECT. 1.— 

D. (q). 

sa. Timber licence- — Condition against 
employment of Chinese or Japanese,] 
— ooudltlon in a special timber 
licence under Land Act (B. C.), 1908. 
that no Chinese or Japanese should 
be employed in connection there- 
with is one of the essential terms 
of the lioenoe. — ^A.-G. for British 
Columbia v. Brooks, Bidt.ake Sc Co., 
tl922] 3 W. W. R. 9 ; 63 S. O. R. 166.— 
CAN. 

Bd. Ctmlract for mile of currency — 
Paynvent condition precedent to delivery. ] 
— Walsh v. Brown <1868), 18 C. R, 
60.— CAN. 


(LiguiUA'miiS) v, Spain (1927), 48 
N. L. R. 318.— S. AF. 

PART VII. SECT. 11, SUB-SECT. 3.— 

A. (b). 

p i. .] — The consideration for 

a quit-claim deed was the maiutenanoo 
of the srrantor & pitf. during their 
lives. After the death of the grantor, 
deft, married. &; pltf. left Sc lived else- 
where ; — Held : os It was clearly 
meant that pltf. would live In doft.'s 
house & bo maintained there by him, 
Sc as she had no valid excuse for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — Comean 
V, Leblanc, [19231 2 D. L. R. 1076 ; 
56 N. S. R. 201.-^AN. 


it. Selling agency agrcemenl ..] — 
Auohterlonie 1?. Arms (1875), 25 
0. P. 403.— CAN. 

tk. Agreement to sell land for church — 
Jf congregation brought together,] — Held : 
al though at first oonditioxial, the oon- 
tract, by reason of a oongregation 
having assembled, became absolute. — 
A.-G. V, Christie (1867), 13 Gr. 495. — 
CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 

E. 


3422 i. General rule .] — Where a 
document is sufflolontly clear Sc 
certain, & payment depends on some 
simple condition or event, it is sufficient 
for pltf. to allege that the condition 
has been oomplleia with or the event has 
happened. The onus then lies on deft, 
to show that what was intended by the 
document sued on to bo a condition 

E recedent to entitle pltf. to succeed 
as not been compUed with. — Union 
Bhare Aoenot Sc Investment, Ltd. 


PART VII. SECT. 11« SUB-SECT. 8.— 

A. ( 0 ). 

3609 i. What amounts to waiver.}-^ 
Bowes v, Chaleybr, [1923] V. L. R. 
295 ; 32 C. L. R, 159.— AUS. 

PART VU. SECT. 11, SUB-SECT. 3.— 

C. 

3521 1. Right of defaulting party to 
sue other party — Recovery of deposit ,] — 
Defts. contracted to supply pltf. with 
a quantity of lumber to be loaded on 
oars in July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
shipment, but pltf. feJled to provide 
oars, CUB it was his duty to do, upon 
which the lumber could be loaded : — 
Held : an action by pltf. to recover a 
on the contract must be 
Glennie v, Rubhton 
S. R. 530.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

8542 1. General ruU ,] — ^Whiteforp v. 
(1868), 28 U. C. R. 349.— CAN. 
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aoposm paia 
dismissed. — 
(1922), 65 N. 


3547 ii. — Prior to foreclosure 

proceedings on a mtge. given by deft., 
pltf.'s Bolr. wrote deft.'s solr. that the 
wgisteied owner was willing to give 
a quit-olaim deed to pltf. to clear up 
the title & avoid litigation if deft, 
would give a quit-claim deed to pltf. 
This was agreed to, but subsequently 
doft.'s Bolr. received a letter from 
pltf.'s solr. purporting to withdraw 
from all negotiations to accept a quit- 
claim deed : — Held : there was an 
accord but no satisfaction. — Cairns v. 
Brown, [1924] 4 D. L. R. 690 ; 3 
W. W. R. 409.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 3.— D. 

b1. Discharge of mortgage on execution 
of agreement between mortgagor 4* mort- 
uagee ,] — West v. Accidentai, b^RE 
Insurance Oo., [1927] 3 D. L. R. 260. 
—CAN. 


PART VIII. SECT. 3, SUB-SECT. 4, 


8655 viii. 


-.] — If there is no 


special covenant for payment of a debt 
elsowlioro, the presumption of law is 
that the borrower ou^t to seek out 
the lender for payment. — G okul Das 
V. Nathu (1926), I. L. R. 48 All. 310.— 
IND. 


3656 i. Unless creditor 

abroad ,] — The duty which English law 
imposes upon a debtor to find his 
creditor Sc pay him is imposed upon 
him only if the creditor is within the 
realm. If in India a debtor Is subject 
to the same duty, it is similarly limited. 
— Bansilal Abirchand V, Ghui*an 
Mahbub Khan (1925), 53 L. R. Ind. 
App. 68.— IND. 

p i, .] — Plait v, MoPaul 

(1864), 4 0. P. 293.— CAN. 



Cases 3761—3861. English and Empire Digest Supplement. 


3751. Add, Annolation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

3752. Add, Annotation : — Refd. British &; North 
European Bankv. Zalzstein, [1927] 2 K. B. 92. 

3763. Add. Annotation : — Consd. Allen v. Royal 
Bank o£ Canada (1925), 41 T. L. B. 626. 

3781. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784. Add, Annotation : — Refd. Allen v. Royal 
.Bank of Canada (1925), 41 T. L. R. 625. 

3784a. .] — Hall v. Padlby (1923), 156 L. T. 

Jo. 83. 

3784b. — — .] — ^Pltf, granted a bill of sale over 
certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. In an action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bUl of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
8. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated iu the second bill 
of sale, the action failed. — D’Usez v. 


Traffics & Discovbribs, Ltd. (1924), 40 
T. L. R. 441. 

3784c. .] — If a bill of exchange or note be 

taken on account of a debt &; nothing be 
said at the time, the legal effect of the trans** 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor. 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — Allen v. Royal 
Bank op Canada (1925), 96 L. J. P. O. 17 ; 
134 L. T. 194; 41 T. L. R. 625, P. 0. 

3806. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3813. Add. Annotation : — ^Reld. Jones v. Waiting 
& Gillow, [1926] A. C. 670. 

3817. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3818. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3833. Add. Annotation : — Consd. Alien v. Royal 
Bank of Canada (1926), 41 T. L. B. 025. 

3874. Add. Annotation: — Refd. Abram S.S. Co. 
v, Westville Shipping Co., [1923] A. C. 773. 

3880. Add, Annotation : — Refd. Albemarle Supply 
Co. r. Hind, [1928] 1 K, B. 307. 

3905. Add. Annotations Apld. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307. 

3909. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K, B. 307. 

3930. Add, Annotation: — Refd. Albc^marlc Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3961. Add, Annotation: — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 


PART VIII. SECT. 3, SUB-SECT. 5.—F. 

sp. Metnaoer of debtor agent of 
creditor — Fraudulent entry of payment.] 
— McMorris V. Eau^KESS Theatiie 
C o., Ltd., I19li3] 2 D. L. 11. 555 ; 16 
Sask. L. li. 504 ; U923J 1 W. W. li. 
1144.— CAN. 

PART VIII. SECT. 3, SUB-SECT 5. 

G. (b) i. 

3766 iv. .] — Uabtneau t?. Bour- 

que, 11925] 1 D. L. R. 852.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 6.— 
O. (b) ii. 

3799 1. Acceptance in satisfaction 
question of fact .] — The keeping & using 
of a cheque handed to a creditor on 
debtor’s condition that it is to be 
taken in satisfaction of a claim for a 
larger amount, &: with words on the 
cheque so intimating, is not conclusive 
in law of an accord & satisfaction ; 
whether it was accepted In satisfaction 
of the claim is a question of foot. — 
Peterson v. Flack. ri923] 3 D. L. R 
132; 10 Sask. L. R. 493 ; [1023] 

1 W. W. R. 1289. — CAN. 

PART VIII. SECT. 3, SUB-SECT. 7.— A. 

3871 i. flu debtor — How far creditor 
bound by dcbior'.H appropriation .] — A 
creditor cannot ajjproprlate in opposi- 
tion to his debtor’s exprtsHsed intention. 
— D.\sharathi Ohosk V. Kiiondkau 

I- K- 65 

Calc, 624. — IND. 
i. 


3876 

a creditor 
com<lderod os 


— .) — A debt owing from 
to Ids debtor cannot be 
- _ a pasrmont by debtor 

until he consents to the creditor re- 
taining It & applying it on his indebted- 
ness. — ^BIatthewson V. Thompson, 
[1925] 2 D. L. R. 1211; [1925] 2 


W. W. R. 161 ; 19 Sask. L. R. 420.— 

CAN. 

3876 ii. .J—A person who pays 

money has a right to apply that pay- 
ment to any of the debts which ho 
owes. — Albert v. Storey, [19251 4 
D. L. R. 374.— CAN. 

3884 iii. -.] — Whore a debtor, 

who owes more than one debt to the 
same creditor, makes a payment with- 
out appropriating it towards the dis- 
charge of any particular debt, the right 
of the creditor to appropriaU^ the 
amount paid towards any of the debts 
due to him continues up to the time 
wheu he applies the payment towards 
the discharge of a particular debt. — 
Man'isty V. Jameson (1925), I. L. R. 

5 Pat. 326.— IND. 

3884 iv. — Wlicro a 

debtor owes several debts to one person 

6 makes a payment to him, but has 
not taken advantage of the privilege 
conferred upon him by Indian Contract 
Act, s. 59, the creditor is at liberty to 
apply the payment In liquidation of 
any lawful debt actually duo & pay- 
able to him from debtor. — Relu Mal 
V. Ailmap (1925), I. L. R. 7 Lab. 17. — 
IND. 

8884 V . .] — Fraser v. 

Looie (1863), 10 Gr. 207. — CAN. 

8884 vi. .] — Basiiarathi 

Ghose V. Khondkar Abdul Hannan 
(1927), I. L. R. 66 Calc. 624.— IND. 

PART Vni. SECT. 3, SUB-SECT, 7.— C. 

8913 I. — Mortgage debt — Or 
simple cmUract debt .] — A mtgeo., in 
receipt of the rents & profits of the 
mortgaged premises, sold goods to the 
mtgor., & the latter assented to the 
receipts being applied first In payment 
of the account for goods sold ; — Held : 
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an incimibrancer, whose rights accrued 
after the settlement, was not entitled 
to take the position that the rents & 
profits iiec’cssarily & irroYocably re- 
duced the nitgc. as they were received. 
— Mitchell v. Saylor (1901^, 21 
C. L. T. 224 ; 1 O. L. R. 458.— CAN. 

3913 ii. • — ' — .] — lie 

Brown (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 


ni. liunning ocrcw^i^.]— P etrie 

(L.), Ltd. v. i’Rizzi.E, [1925] 4 1). L. It. 
845 ; on appeal, [1926] 2 1>. L. R. 419 ; 
[1920] 1 W. W. R. 905.— CAN. 


3934 i. 


Earlier debt .] — Under 


an agreement wliereby defts. imdertook 
to pay through a co-operative assocn. 
for goods supplied up to a certain 
amount by pltf. to the assocn. ; — 
Held : money paid to pltf. by the 
assocn. after the execution of the agroe- 
rnont could not be appropriated to a 
debt owing to pltf. under a former 
agreement of the same kind. — Cod- 
viLLii Co.. Ltd. v. Goddard, [1926] 
1 W. W. R. 602 ; 22 AJta. L. U. 41.— 
CAN. 


3934 ii. 


Arreai s of salary — 


Unless appropriation by debtor to current 
salary.] — Re Looan (H. J.) Co. (Out.), 
[19201 2 D. L. li. 946 ; 7 O. B. R. 326. 

—CAN. 


q I. 


J— Ik 

U. C. R. 


McGregor v. 


Gaulin (1848), 4 U. C. R. 378.— CAN. 

t i. .] — Robb v, Perrault 

(1867), ]3 Gr. 206.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 7.— 

B. (a>. 

3961 !. Statement of rule .] — Scott & 
Pkden V. Elmo^ [19261 2 D. L. R. 
604 ; [1926] 2 W. W. R. 164; 37 
B. C. R. 143.— CAN. 

8961 ii. - ■ ’ .]— The rule In Clayton's 
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8977. Add, Annotation : — Reid. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

3990. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

4000. Add, Annotation : — Refd. Be Wait, [1927] 1 
Oh. 600. 

4009. Add, Annotation : — ^Refd. Houghton v, Not- 
hard, Lowe & WiUs (1927), 44 T. L. R. 76. 

4010. Add, Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India. Austrmia & China 
(1928), 97 L. J. K. B. 609. Mentd. Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L. T. 
443. 

4017. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

4050. Add. Annotations: — ^Mentd. S.S. Australia 
V. S.S. Nautilus, [1927] A. C. 145; S.S. 
Hontestroom v. S.S. Sagaporack, S.S. Honte- 
stroom V, S.S. Durham Castle, [1927] A. C. 37. 

4059a. .] — Feeney v, Firbeck Main Col- 
lieries, Ltd., [1920] 2 K. B. 218 ; 95 

L. J. K. B. 089 ; 134 L. T. 745 ; 19 B. W. 
C. C. 33, C. A, 

4073. Add. Annotation : — ^Mentd. Conquer v. Boot, 
11928J2K. B. 330. 


4077. Add. Annotaticn : — Refd. Saimders v. 
Young’s Brewery (1925), 42 T. L. R. 136. 

4117. Add, Annotations : — Mentd. Jones (Hollo- 
way) V. Woodhouse, [1923] 2 K. B. 117 ; 
Prager v. Blatspiel, Stamp & Heacock, [1924] 
1 K. B. 666; Tam v, Scanlan, Neilsen, 
Andersen v, Collins, Muller (London) v, 
Lethem, Muller v. 1. R. Comrs. (1927), 44 
T. L. R. 63. 

4130. Add. Annotation : — Refd. Richmond v. 
Savin, [1926] 2 K. B. 530. 

4132. Add. Annotation : — ^Mentd. Be Harrington 
Motor Co., Ex p, Chaplin, [1928] Ch. 105. 

4133. Add. Annotation: — As to (2) Consd. Smith 
V. Wood (1928), 139 L. T, 250. 

4193. Add. Annotation : — Refd. Al ^. Ocean v, 
Harding, [1928] 2 K. B. 371^ 

4203. Add. Annotation : — FoUd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

4285. Add. Annotation : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. 111. 

4286. Add. Annotations : — Mentd. New York Life 
Insce. V, Public Trustee (1924), 93 L. J. Ch. 
449 ; llcpublica de Guatemala v. Nunez, 
[1927] 1 K. B. 009. 


Part IX. — Constructive Contracts. 


4325. Add. Annotation : — Mentd. Adams v. Morgan 
[1923] 2 K. B. 234. 

4335. Add. Annotation : — Mentd. Adams v. Morgan 
[1923] 2 K. B. 234. 

4340a. Double payment by bank to client’s order.] 

— Pltfs., a liondon bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. Aiterwards 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 


fact ; — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts. — 
Barclay & Co., Ltd. v, Malcolm & Co. 
(1925), 133 L. T. 512; 41 T. L. R. 518; 
69 Sol. Jo. 675. 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c. 8). j 

— ^At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 


Case Js at best merely a presumption. — 
Canadian Bank of Commerce v. 
Smith (1911), 17 W. L. R. 135; 3 
Alta. L. Ji. 209.— CAN. 

3962 V. .] — Canadian 

Bank of Comaierte v. Smith (1011), 
17 W. L. R. 135 ; 3 Alta. L. R. 299.— 
CAN. 

8962 vi. .] — Lake v. 

Crospie (1911), 9 Nfld. L. R. 490.— 

NFLD. 

PART Vni. SECT. 3, SUB-SECT. 9.— 

A. (a). 

4028 Iv. .1 — Ontario Equit- 
able Law & Accident Insurance 
Co. V. Baker, [19261 2 1). L. R. 289 ; 
11926] 8. C. R. 297.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6.— A. 

4184 II. Moodib V. Mac- 

kenzie. [1025] 1 D. L. R. 801.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 7.— 

A. (a). 

4200 iii. Where several 

debtors ai*o bound jointly, a release 
given to ono discharges the others, 
unless the creditor, when granting the 
roloaso, reserves his right against 
them ; this rule applies as much to 
a judgment debt os to any other 
obligation. — Castle v. Bilsky (1921), 
50 0. L. R. 636.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 9. 

sq. On, security for debt .] — The re- 
lease of a debt operates as a release of 
any socurit-y held in respect of it. — 
A.-G. V. SMITH & h’RANCE, [1925] 
N. Z. L. R. 217.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 1.— A. 

4325 i. General rufe.]— WimoN v. 
Mason, Lamb v. Wilson (1876), 38 
U. C. R. 14.— CAN. 
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PART IX. SECT. 1, SUB-SECT. 1.— C. 

6t. Payment to enable fulfilment of 
contract .] — Where a timber contract 
contained the terms that Govt. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt, dues from the 
contractor until dcaranoe had been 
furnished : — Held : money paid by 
deft. CO. to furnish tho olearanoe was 
paid on behalf of the contractor to fulfil 
his contract & was chargeable against 
him. — Keane v. Canadian Paoifio 
Ry. Co. (1924), 34 B. C. R. 127.— CAN. 


>ART IX. SECT. 1, SUB-SECT. 1.— 
D. (a). 

4341 iii. .] — A volunteer cannot 

ccover over the debt of another paid 
without request of such other & without 
my legal obligation on his part.— 
liARTELL V. Whittem (1807), 5 Nfld. 
:i. R. 200.— NFLD. 
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the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiei‘s out of their 
rent in respect of the arrears of rates paid 
by them : — Held : having regard to the 
Act of 1891, 8. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
paynient, & they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not- entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him . — Re Tithe Act, 1891, Roberts v. 
Potts, Jones v. Cooke, [1894] 1 Q. B. 213 ; 
68 J. P. 333 ; 42 W. B. 294 ; 9 B. 230 ; 
sub nom. Jones v, Potts, Jones v. Cooke, 
03 L. J. Q, B. 381 ; 09 L. T. 849 ; 10 T. L. R. 
Ill, O. A. 

Aniiohiiion : — Distd. Lewis r. Hughes, [1916] 1 K. B. 831. 

4369. For Payment to clear off maritime 

lien — No request from mortgagees ** read 
“ Payment to clear off maritime lien — No 
request from mortgagees.’* 

Add, Annotaiwia: — Refd. The St. George, 
[1920J P. 217 ; The Goulandris, [1927] P. 182 ; 
The Stream Fisher, [1927] P. 73. 

4360. For “ Premiums on husband’s life 

policy paid by wife — ^First life Interest under 
settlement of policies taken by wife ” read 
** Premiums on husband’s Ufe-pollcles paid 
by wife — ^Flrst life Interest under settlement of 
policies taken by wife.” 

4372. Add, Annotation : — Hefd. Christoforides v, 
Terry, [1924] A. O. 560. 

4377a. Double payment by bank.] — Barclay & 
Co., Ltd. v, Mai.oolm & Co., No* 4340a, 
ante. 

4379. Add. Anyiotation : — Refd. Akt. Dampskibs 
Steinstadv. Pearson (1927), 137 L. T. 633. 

4382. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B, 689. 

4385. Add. Annotatioii : — Refd. Liggett (Liver 
pool) V. Barclays Bank (1927), 137 L. T. 443 

4390. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4410. Add. Annoiaiion : — As to (2) Refd. Akt 
Damijskibs Steinstad v. Pearson (1927), 137 
L. T. 633. 

4418. Add. Annotation : — Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 576. 

4429. Add. Annotation : — As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 633. 

4435. Add. Annotations : — Consd. The Chekiang, 
[1926] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1026] A. C. 637. 

4437. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

4438. After this case add See, further, Companies, 
Vol. IX., pp. 328-331.” 

4478. Add. Annotation: — Refd. Re Mason (1928), 
97 li. J. Vh. 321. 


4487. Add. Annotations : — ^Refd. Holt v. Markham, 
[1923] I K. B. 604 ; Cantiare San Bocco S. A. 
u. Clyde Shipbuilding & Engineering Co., 
[1024] A. 0. 226 ; Bowling v. Cox. [19261 
A. 0. 761 ; Anchor Donaldson v. Ctossland 
(1928), 45 T. L. B. 97. Mentd. Boston Oorpn. 
V. Fenwick (1923), 129 L. T. 766. 

4628. Add. Annotation : — ^Dlstd. Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

4534. Add, Annotation : — Apld. Holt v. Markham, 
[1923] 1 K. B. 604. Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 670 ; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

4534a. — .] — ^By certain military regula- 

tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were onl]j^ entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft, was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
{inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he bad not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid undor a mistake of fact : 
— Held : pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; & that 
as deft, bad been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake. — 
Holt v. Markham, [1923] 1 K. B. 604 ; 92 
L. J. K. B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314, 0. A. 

Annotations : — Consd. Jones v. Waring & QlUow, [1926] 
A. C. 670. R^. British & North European Bank v. 
Zalzstein, [1027 J 2 K. B. 02 : Keckitt r. Barnett, Pem- 
broke & Slater (1927), 44 T. L. R. 93; Home & Colonial 
iDBoe. V, London Guarantee & Accident Co. (1928), 45 
T. L. R. 134. Mentd. Ord. v. Ord. [1928] 2 K. B. 432. 

4542. Add. Annotations: — Generally, Refd. Holt 
V. Markham, [1923] 1 K. B. 604; British 
American Continental Bank v, British Bank 
* for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V. Waring & Gillow, [1926] A. O. 070. 

4563. Add. Annotation: — Consd. Jones v. Warin 
& Gillow, [1926] 2 K. B. 612. 

4569a. Damages recovered by holder of bill of 
exchange against sheriff — Bill held in trust 
for plaintiff.] — ^W^here the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, i>ending that suit, became 
bkpt., & his assignees afterwards brought an 


PART IX. SECT. 3. SUB-SECT. 1. 

m i. .I-^Baiinhaiit v. Robeet- 

HON (1842), 6 O. S. 642.— CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— D. 

sx. General rule.] — ^Doft. having sold 
a cargo Sc remitted the proceeds to 


!. & S., 8.n action was brougbt by pltfs. 
n the common counts as for money 
Bceivcd to their use : — Held : after 
lie sale deft, held the proceeds for 
be benefit of pltfs., & in reciting 
bem to C. & S. did^so in his oto 
TTong, the verdict for deft, should 
lo aet aside. — Morton v . " 
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10 N. S. n. (1 E. & C.) 71.- 


sy. Money paid to revenue ojfficer 
Representiny valve of seizure d: fine — 
Aetion try informer for afcare.]— 
WmeFnr v. OuiWiESS (1888), 21 N. S. R. 
232.*— -CAN. 
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^Uon againat the drawer in' bkpt/s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill : — Held : pltf . might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses. — 
Bandoll V, Bbll (1813), 1 M. &; S. 714 ; 
105 B. R. 266. 

Annotation: — ^Distd. Noale v. Reid (182:i), 1 13. & C. 657. 

4578. Add. Annotation : — Refd. Toumier v. 
National Provincial & Union Bank of Eng- 
land, [1924] 1 K. B. 461. 

4583. Add. AnnotaUons: — ^Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v. Barclays Bank (1927), 187 
L. T. 443 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. K. B. 
609. 

4587. Add. Annotation : — Refd. Brocklebank v. 
R., [1925] 1 K. B. 52. 

4590a. To bank named by principal — 

Money returned by bank to agent.] — Pltfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers* agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed* defts. to pay the francs when 
received to the C. Bank. On Dec. 30 bkpey. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltfs. hod already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pltfs. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling defts.* payment to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs,, 
who brou^it an action to recover the francs 
as being money had & received by defts. to 
their use; — Held: (1) as at the time pltfs. 
aid the francs to defts. the purchasers 
ad already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pltfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they hod dis- 


covered their mistake before defts. had paid 
it to the 0. Bank ; (2) the effect of the money 
being returned by the 0. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact tiiat 
before redemand of the money by pltfs. the 
trustee in bkpey. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (3) 
defts. were bound to repay it to pltfs. — 
British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 
1 K. B. 328 ; 95 L. J. K. B. 326 134 L. T. 

472 ; 42 T. L. R. 202, O. A. 

4591. Add. Annotation : — Refd. lit A Debtor, 
[1928] Oh. 199. ^ 

4597. Add. Annotations: — ^Refd. Abram S.S. Co. 
V. WestviUe Shipping Co., [1923] A. 0. 773 ; 
Rowland v. DivaU, [1923] 2 K. B. 500. 

4598. Add. Annotation : — Refd. Abram 8.S. Co. v. 
Westvhle Shipping Co., [1923] A. C. 773. 

4623. Add. Anitotaiion : — ^Distd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 306. 

4636. Add. Annotation : — Consd. Brocklebank v. 
R.. [1924] 1 K. B. 647. 

4640. Add. Annotations : — Consd. Brocklebank v. 
R., [1926] 1 K. B. 62. Refd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879. 

4644. Add. Amiotations : — Apld. Marshal Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. B., [1925] 1 K. B. 62. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add “Payment as con- 
dition of licence to sell ship to foreigner.] — 
See Constitutional Law, pp. 280, 281, ante^ 
Nos. 626a-526d, anie.*^ 

4650. Add. A^inotation : — Refd. Catton v. Ashw ell 
& Nesbit, [1928] Oh. 484. 

4651. Add. Annotation: — ^Mentd. Republica de 
Guatemala V. Nunez, [1927] 1 K. B. 069. 

4676a. .] — Pltf. cannot abandon his claiui 

in tort & still pui’sue lus claim for money had 
& received which depends upon the alleged 
tort. — H ardie & Lane, Ltd. v. Ciiili’ern, 
[1928] 1 K. B. 663 ; 96 L. 3 . K. B. 1040 ; 
338 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
664, 0. A. 

4678. Add. Annotation: — ^Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

4683. Add. Annotation : — Mentd. Re Letters 
Patent No. 139, 207, Be Carbonit Akt., 
[1924] 2 Ch. 53. 

4700. Add. Annotation : — Refd. Woollatt v. >Stanley 
(1928), 138 L. T. 620. 


PART IX. SECT. S, SUB-SECT. 8.— H. 

4596 i, Oemral rule.] — Re Cairns & 
MoNairn, |;1927] 2 D. L. R. 444 ; 60 
O. L. R. 194.— CAN. 


PART IX. SECT. 3, SUB-SECT. 4.— 

B. (a). 

sa. Money paid under deeree — 
Decree u/nremersed ,] — ^Money recovered 
under a decree cannot be recovered 
back In a fresh suit while the decree 
remains in force : but if the decree 
has been reversed or superseded the 
money paid is recoverable. — Naganna 
V* Txnxatafpatta (1923), 1. L. B. 
46 Mad. 895.— IND. 


sd. Money paid to dbtahi, posstJS* 
of goods .] — WILSON V. Mason, La^ 
Wilson (1876), 38 U. C. R. 14.— CA 


PART DC, SECT. 3, SUB-SECT. 4.— 

B. (b). 



.] — Richards v. ^rATioii 

28 N. B. R. (16 R. & G.) 311.— 


the costH, & pltf.'s solr. paid the 
amount to deft.’s solr. The appeal 
was allowed & deft, ordered to pay tbo 
costs of the action & of the appeal. 
Neither deft, nor his solr. would refund 
the amount paid for the costs ; — II chi : 
the money could bo rocovorod froui 
deft, as money received to pltf.'s use. — 
Burke v, Beatty & White, [1928J 
I, R. 91.— IR. 


PART IX. SECT. 8, SUB-SECT. 4.— 
‘ B. (o). 

46f6 ii. .]— Pltf.»s action against 

deft, was disxniSRed with costs. Pltf. 
appealed. After servloe of notice of 
appeal deft, threatened to distrain for 
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•ART DC. SECT. 3. SUB-SECT. 4.~ 
B. (h). 

4654 1. Cause of action Icnonm to 
'efend<mt.]—‘BANK op Montre^ v. 
Veisdbpp, [1917] 2 W. W. 11. 61^, 24 
5. O. R. 73, 81 ; 34 D. L. R. 26.— CAN. 
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4711. Add. Annotation : — ^Mentd. Ord. v. Ord. 
[1923] 2 K. B. 432. 

4716. Add. Annofatian: — Refd. London & Mont- 
rose Shipbuilding & Repairing Ccr. v. Barclays 
Bank (1926), 31 Com. Oas. 67. 

4742. Add. Annotation : — Consd, Jones v. Warmc: 
& Gillow, [1926] 2 K. B. 012. 

4761. Add. Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612 ; Jte Mason (1928), 
97 L. J. Ch. 321. 


4770a. .] — ^Preston* v. Strutton (1792), 1 

Anst. 50 ; 146 E. B. 797. 

Annotation: — Confd. Bawson v, Samuel (1$41), Cr. & Ph. 

• 161 . 

4824. Add. Annotation : — Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

4868. Add. Annotations : — As to {!) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. O. 764. Generally^ 
Refd, Pahnolivo Co. (of England) v. Freed- 
man (1927), 44 T. L. B. 86. 


Part X. — Personal Contracts. 


4907. Add. Annotation : — Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

490Sa. .] — The element of personal confidence 

which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or Avliero the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to Jiis requirements or with 
regard to his x*Gi‘f<^rmance to tlie covctiants 
other than his obligation to pay. Where the 
ability of the buyer to pay is tlie subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufactuiing skill of the 
seller is the subject-matter of the buyer’s 
I)ersonal confidence. 

Defts. entered into a contract w'ith H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of cai'ting coals from 
defts.’ depots round the streets of a certain 
district & ihei'e selling it to tlie working classes 
by weight in relatively small quantities, it 
being a regular jiractice to give short credit. 
11. assigned the contract to pltf., who u]) 
to the tinui of the assignment had no 
experience of the coal trade ; — Held : there 
was that degree? of difference between H.’s 
&: pltf.’s knowledge of the business, which. 


having regard to the natiu'e of the business, 
constituted an clement of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — Cooper v. Mickle- 
field Coal & Lime Co., Ltd., Cooper v. 
Bayner (1912), 107 L. T. 457 ; 56 Sol. Jo. 
706. 

4913. Add, Annoiaiion : — Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add, Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4916. Add, Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4922a. Agreement as to right to perform play.] — 
By an agreement pltf. grant to E. “ the solo 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
wliich pltf. was the composer : — Held : the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but w^as 
an assignment to E. of rights winch either 
ho or liis oxors. could assign. — ^Messager v. 
British Broadcasting Co., Ltd. (1928), 
45 T. L. B. 50, II. L. 

4931a. .] — Cooper v, Micklefield Coal & 

Lime Co., Ltd., Cooper v. Bayner, No. 
4908a, arite. 

4936a. S. P. Jackson v. Bridge (1702), 12 Mod. 
Bep. 650 ; 88 B. B. 1580. 

Annotations .•—Refd. Tasker v. Shepherd (1861), 6 H. & N. 
675 ; Farrow v. Wilson (1869), L. R. 4 C. P. 744 ; Hinklns 
V. Alder (1906), 60 Sol. Jo. 258. 


PART IX. SECT. 3, SUB-SECT. 4. - 

C. (i). 

sf. Proceeds of sale of crop — Agrve- 
'UU‘;ni for delivery of pari of crops .] — 
Ducat v. Sweeney (1839). 2 Ont. Di\s. 
42 . 39 .— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— E. 

Purpose iUeqal — Purpose partly 
fuljdlcd .] — If A. srivos to another as his 

to make a purchase 
forbidden by law, & the agent makes 
the purchase & Indorses the ohCQue to 
the vendor, A. cannot recover from the 
agent an alleged balance unaccotinted 
for of the amount of the oheouo as 
mo^ney i^id to the agent for A. *8 use. 
While the money might have been 
recovered before the effecting of the 
illegal purpose, it cannot be recovered 


after.— L awson v. Farley, [1924] 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Sosk. L. R. 48.— CAN. 


PART IX. SECT. 4, SUB-SECT. 6.— 

B. (a). 

sm, Cdsiuil observation to third party 
— InsufftdcntA — Curtis v. Fltndall 
(1847), 3 U. C. R. 323.— CAN. 


PART X. SECT. 1. 

tb. Advertising agreement.] — An 
agreement whereby defts. granted to 
J. S., carrying on business as J. 8. 
Co., the exclusive rights of screen 
advertising, J. B. Co. to attend to all 
matters connectod with the obtaining 
of advertising contracts, which it 
took in Its own name: — Held: not 


assignable. — Swtnson (John) Co., Ltd. 
V. Crystal Palace, Ltd., [1922] 
N. Z. L. R. 260 ; Gaz. L. R. 69.— N.Z. 

BO. Agreement for easement — Con- 
strvedion <£• use of tramway.] — Deft. & 
another in 1916 granted to S. a right 
to lay down a tramway through deft.’s 
land for the puiposes of removing 
S.'s timber. In 1919 S. assigned his 
rights under the agreement to pltf. 
The assignment was known to deft., 
who raised no obieoUon. Deft, in 
1922 put gates aoross the tramway, 
removed part of the tramline, & 
destroyed part of a trestle bridge : — 
Held : the grant or contract was not 
a personal one. Sc pltf. had an equit- 
able interest by asslimmont from S. 
in the easement.— Macdonald v. 
Peddle, [1923] N. Z. L, R. 987. — 
N.Z. 
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VoL Xn.— Oontraet. Cases 4956-5048. 


Part XII. — Assignment of Contracts. 


Add. Annolaiions : — Refd. Anderson v. 
Equitable Life Assce. Soc. of the United 
States (1926), 134 L. T. 557 ; Bennett v. 
Whitehead, [1926] 2 K. B. 880. 

4957. Add. Annotation : — ^Refd. Public Trustee v. 
Elder, [3926] Ch. 776. 

4963* Add. Annotation : — Consd. Greer v. Downs 
Supply Oo., [1927] 2 K. B. 28. 


4985. Add, Citations : — 33 L. T. 760 ; stib nom, 
lie European Assurance Society Arbi- 
^ TRATiON Acts, 1872, 1873 & 1876, He Anglo- 
Austrajlian & Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 45 L. J. Ch. 332. 

4993. Add. Annotation : — Mentd. Rackhain v. 
Tabrum (1923), 129 L. T. 24. 


Part XI 1 1. — Interpretation of Contracts. 


5031. Add. Annotations: — ^Refd. Larrinaga v. Soc. 
Franco Americalne Des Phosphates De 
MeduUa (1923), 92 L,. J. K. B. 465; Cohen v. 
Sellar, [1926] 1 K. B. 636; First Russian 
Insce. V. London Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 130. 

5032. Add, Annotations : — Refd. Toumier v. 

National Provincial &; Union Bank of 
England, [1924] 1 K. B. 461 ; livock v. Pear- 
son (1928), 33 Com. Cas. 188. 

5033. Add. Annotations : — Refd. Sack v. Jones, 
[1925] Ch. 236 ; O’Cedar v, Slough Trading 
Co., [1927] 2 K. B. 123. 

5040. Add. Annotation : — Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

5041a. .] — Defis., manufacturers, sold goods 

to pltfs., retailers, upon condition tliat pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years dofts., without giving pltfs. 
notice of theii* intention to change their 
method of business, began to sell goods 
direct to the public without the intervention 
of middl^^men, at a price very much lower 
than that which pltfs. were obliged f^o charge 
under their contract with dcfts., &; as a resiilt 
pltfs. were left with goods which they had 
bought from defts. & had in stock, could not 
dispose of the goods except at a loss. They 
claimed damages on the groimd that a term 
must be implied in ilie contract that defts. 


would not themselves sell the ^ lods to the 
public at a price below that ^hich pltfs. were 
bound by the contract to charge, or at least 
that before beginning to sell goods to the 
public they would give iiltfs. sufficient notice 
to enable them to dispose of their stock of 
goods^ at a profit : — HeM : no such term as 
pltfs. required could be implied in the con- 
tract. — T jI vocK V, Pearson Brother>s (1928), 
33 Com. Cas. 188. 

5042. Add. Annotations : — As to (1) Apld. Livock 
V, Pearson (1928), 33 Com. Cas. 188. Refd. 
Cockburn v. Smith (1923), 40 T. L. R. 113 ; 
Kelantan Government v. Duff Develtmment 
Co., [1923] A. C. 395 ; Larrinaga v. Soc. EVanco 
Americaine Des l^hosphates De Medulla 
(1923), 92 L. J. K. B. 455 ; Transoceanica 
Soc. Italiana Di Navigazione v. Shipton, 
[1923] 1 K. B. 31 ; United States Shipping 
Board v. Durrell, [1923] 2 K. B. 739 ; Tournier 
i\ National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

5045. Add. Annotations : — Consd. United Stat(is 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406; Cohen v. SeUar, [1926] 
1 K. B. 536. 

5048. Add. Annotations : — Consd. Cockburn v. 
Smith (1923), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. C. 396 ; Forbes, Abbott & Lennard 
v. G. W. Ry. (1927), 138 T. 280. Apld. 


PART XII. SECT. 2. SUB-SECT. 1. 

4967 i. When implied.] — Morrison 
V, Gale (1872), 1 N. B. R. (Pug.) 203.— 

CAN. 

PART XII. SECT. 2, SUB-SECT, 2.— 

A. (a). 

4968 iii. .] — A business 

was transferred to a now co. Pltf. 
brought au action for an unpaid balance 
against the old firm. Evidence showed 
that pltf. had disclosed no intention 
to accept the now oo. as tho debtor ; — 

: the old firm wore liable. — 
Simpson Sc Oks v. Cousins, [1923] 
1 D. L. R. 106.— CAN, 

4958 iv. .] — SwiNSON 

(John) Co., Ltd. v. Crystal Palace, 
Ltd., [19221 N. 2. L. R. 250; Gaz. 
L. R. 69.— N.Z. 

4958 V. .] — MoCullt V. 

Maritime United Farmers' Co-opera- 
tive, Carter v. Maritime United 
Farmers* Co-operative (N. B.), [1926] 
4 D. L. R. 727.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b) i. 

4967 i. Clear proof of intention re- 


quired — Onvs on party allcffiny nova- 
tion .] — CRAYrnoRNE V. Jenkins, [1926] 

N. Z. L. R. 858.— N.Z. 

PART XII. SECT. 2, SUB-SECT. 2.— B. 

4999 iv. .] — McCannell v. 

Tybeman, [1925] 1 D. L. R. 911. — 

CAN. 

sd. What constitutes — Bill of ex- 
change of new firm taken in payment — 
Bill dishonoured,] — Pltf. co., a creditor 
of a firm, had no notice of the dis- 
solution of tlko partnership between the 
partners, C. until Fob. 7, when H., 
pltfs.* manager, was told of it. H. 
took an aoceptanoe of S. for the amoimt 
due to pltfs. down to Feb. 1, dating it 
as of Feb. 7, receipted the bill Sc con- 
tinued to supply goods to S. down to 
Mar. 4 when the business was closed. 
On Mar. 10 the draft taken bv H. was 
dishonoured, & on Mar. 31, tho whole 
dealing was closed by H. taking a 
demand note from S. for the whole 
amount then due to pltf. oo. : — Held : 

O. was not released from his liability 
to pltfs. until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were entitled to ro- 
oover from the members of the firm 
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their oocouut down to tho date of 
notice. — Hantsport Fruit Co., Ltd. 
V. Coldwell, [1923] 4 1). L. R. 65; 56 
N. S. R. 222.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 

B. 

6034 ii, .l""lii construing a con- 

tract, a term or condition not expressly 
stated may. In certain circumstances, 
be iTTiTdied by tho ct., if it is clear, Lorn 
the nature of the transaction, that the 
contracting parties must have intended 
such a term or condition to be a part 
of tho agreement between them. Tho 
implication is founded upon the pro- 
siuned intention of the parties Sc upon 
reason. — Pioneer Bank v. Canadian 
Bank op Oommerob (1916), 9 O. W. N. 
96 ; 34 O. L. R. 631.— CAN 

PART XIII. SECT. 2, SUB-SECT. 1.— C. 

5048 .ii. .] — tho ct. must 

not by Implioation actually make a 
contract for the parties, yet it may hold 
that on a reasonable consideration of 
tho terms of the contract there Is 
necessarily implied an obligation for 
-tho purpose of gdving efllcaoy to tho 
transaction Sc' preventing such a 



Oases 5048—6168.. English and Emfiri Dighst Supflemhnt. 


Silverman Imperial London Hotels (1927), 
137 L. T. 57 ; WaJlems Redorij A,/S. v. Mtiller, 
Batavia, [1927] 2 K B. 99; G. W. By. v. 
Durnford (1928), 139 lu T. 145; Livock 
I’earson (1928), 33 Com. Cas. 188. Refd. 
Larrinaga v. Soc, Franco Americaine 
Des Phosphates Be Medulla (1923), 92 
L. J. K, B. 466; United States Shipping 
Boaird v. DiirreU, [1923] 2 K. B. 739 ; British 
Petroleum Co. v, A.-G. for Ceylon, [1926] A. 0. 
147 ; Browning v, Crumlin Valley ColUeries, 
[1926] 1 K, B. 622 ; United Stat^ Shipping 
Board v. Strick, [1926] A. C. 646 ; Marbe v, 
George Edwardes (Daly's Theatre) (1927), 43 
T. L. R. 460. Mentd. The Empress, [1923] 
P. 96 ; Great Lakes S.S. Co. v. Maple Leaf 
Milling Co. (1924), 41 T. L. R. 21 ; The Grit, 
[1924] P. 246, 

5052. Add, Annotations : — Refd.Livock v, Pearson 
(1928), .33 Com. Cas. 188. Mentd. Thomas v. 
Todd, [1926] 2 K. B. 611. 

5054. Add, CiMion : — 16 Asp. M. L. C. 644. 

5056. Add, Annotations : — Refd. Willis v, Willis 
(1927), 96 L. J, P. 177 ; First Russian Insce. 

V, London & Lancashire Insce., [1928] Ch. 922 ; 
Hyman v, Hyman, Hughes v, Hughes (1928), 
139 L. T. 416 ; The Penelope, [1928] P. 180. 

5059. Add, Annotation: — Apld. Kelantan Govern- 
ment v. DuS Development Co., [1923] 
A. C. 396. 

5060. Add, Annotation : — Consd. A.-G. v, G. S. & 

W. By. of Ireland, [1925] A. C. 754. 

5066a. Term customary during war.] — The ct. 
found that since i^e outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows : ** Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.** The 
ct,, therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — C araman 
Rowtley & May v, Apebghis (1923), 40 
T. L. R. 124. 

6072. Add, Annotation: — ^Mentd. Captain J. A. 
Oates T'ug & Wharfage Co. v, Franklin Insce., 
[1927] A. 0. 698. 

5073. Add, Annotation : — Refd. Einar Bugge v, 
Bowater (1925), 31 Com. Cas. 1. 

5085. Add, Annoiaiiona Held. Boorne v. Wicker, 
[1927] 1 Ch. 667 ; Farey v. Cooper, [1927] 2 


K. B. 384 ; Livock v, Pearson (1928), 38 Com. 
Cas. 188. 

5086. Add, Annotaiiona : — Apld. Boome v. Wicker, 
[1927] 1 Oh. 667. Refd. Farey v. Cooper, 
[1927] 2 K. B. 384 ; Livock v, Pearson (1928), 
33 Com. Cas. 188. 

5087. Add, Annotation : — Refd. Martin v. Stout, 
[1925] A. 0. 359. 

5088. Add, Annotation ;-t— As to (2) Refd. Franco- 
. British Ship Store Co. v, Compagnie des 

Chargeurs Francaise (1926), 42 T. L. R. 735. 

5102. Add. Annotaiiona : — Consd. First Russian 
Insce. V, London & Lancaslnre Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v, Soc. Blanco Americaine Des 
Phosphates Des Medulla (1923), 92 L. «T. K. B. 
466; KurseU v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 669; Re Wait, 
[1926] Oh. 962. 

5103. Add, Annotation : — ^Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1928), 92 L. J. K. B. 466. 

5104. Add. Annotation Re Wait, [1927] 

1 Ch. 606. 

6107. Add, Annotation : — ^Refd. The Penelope, 
[1928] P. 180. 

5113. Add. Annotation : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

6117. Add, Annotation : — Refd. Sweet v. Williams 
(1922), 128 L.T. 379. 

5120. Add. Annotation : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 06 L. J. 
K, B. 980. 

5121. Add, Annotation : — Consd, Marb6 v, George 
Edwardes (Daly’s Theatre) (1027), 90 L. J. 
K. B. 980. 

5126. Add, Annotation : — ^Refd. Sweet v, Williams 
(1922), 128 L. T. 379. 

5132. Add. Annotation : — Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

5152. Add. Annotation: — Refd. Crediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 

5167. Add. Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

After this case add “ Sec, further, Gifts, 
Vol. XXV., p. 526.** 

5168. Add. Annotation : — Apld. London & South 
American Investment Trust v, British 
Tobacco Co. (Australia), [1927] 1 Ch. 107» 


failure of cousideratlDii as oannot 
have been within the oontemplation 
of either side. — Connors v, Mo- 
Grboob, (1924J 2 D. L. H. 86 ; 2 
W. W. II. 294 ; 20 Alta. L. R. 289. — 


CAN. 

6048 iii. .] — A term or condition 

may i)o implied by the ct., if it is clear, 
on a I'easonablo & business like con- 
slderatif)!! of all the terms of the con- 
tract, that the parties must have 
intended such a term or condition. — 
Wblis V, Blain, [1927] 1 D. L. R. 
687 ; [1927] 1 W. W. R. 223 ; 21 
Sask. L. R. 194.— CAN. 


5048 iv. Whether period of 

agency included .) — A contract of agency 
contained no express stipulation as to 
the term of the agency : — Beld : it 
was not necessary, in order to ^ve 
business efflclenqy to the contract or 
to carry into effect the intention of 
the parties, to imply a term that the 


contract could be terminated only on 
reasonable notice, & snob a term could 
not therefore be impUdd. — Pollard 
V. Gibson, [19241 4 D. L. R. 354 ; 65 
O. L. R. 424.— CAN. 


PART XIII. SBCT. 2, SUB-SECT. 1.— 

Q. (e). 

sk. Agreement to buy goods — OhUga' 
ticn to Implied. — Canada 

Ctoi^ & MOTOR Co., Ltd. v, Mbhr 
(1919), 46 O. L. R. 670; 48 D. L. R. 
679 ; 16 O. W. N. 263.— CAN. 

tl. S. P. Berliner Gramaphone Co., 
Ltd. e. N. H. Phtnney & Co., Ltd. 
(1921), 54 N. S. R. 295; 67 1). L. R. 
596.— CAN. 


PART Xm, SECT. 2, SUB-SECT. 1.— 
H. (a) ai. 

tn. Ccwmia^on jjMyahle out of 
purchase^numep,] — Plti., an agent, 
made a special contract with deft. 
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whereby he was to obtain a portion 
of the purohase price : — Held : in the 
absenoe of express provision, there 
was no obligation on deft, to keep the 
oontraot of sale alive in order that pltf. 
might obtain bis oommlsalon, & npon 
the cancellation of the contract of 
sale pltf. *8 right was determined.— 
OowAN V, Bowebn, [1924] App. D. 
650, — S. AF. 


st. Agreement to edl dt share in pro- 
ceeds of sale of goods — Obligafdon to 
supply .] — Look v. Purdon (18.60), 7 
N. B. R. (2 AU.) 33.— CAN. 


PART XIII. SECT. 2, SUB-SECT. l.> 

N. 


8W. Agreement to furnish planters for 
fishery wUh supplies — Obligedicntoturn 
in product to Implied. — 

.Tohnson V. Finlay (1882), 6 Nfld. L. R. 
363,— NFLD. 



VoL XII. — Oontiaot Case S168a 


SUB-SBOT. 3. — lUEPUBB WARBANTIES (Vol. XII., 

p. 628). 

Add the following case : — 

5168a. Of fitness — Turkish baths.] — Defts. were 
the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs : — 
Held : there had been a breach of an implied 


warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — S ilverman v. Imperial TjONDon 
Hotels, Ltd. (1927), 137 L. T. 57 ; 43 
T. L. R. 260. 

For the cross-reference “Of fitness — Sale 
of animals.] — See^ generally. Animals, Vol. 
I., pp. 260 et read " Sale of 

animals.] — Sec, generally, Animals, Vol. I., 
pp. 260 et 
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English and Empire Digest Supplement. 


Cases 41—610. 


COPYHOLDS. 

Note. — As to copyhold tenure & manorial incidents after 1925, see Law of Property 1022 
(c. 16), ss. 128-146, scheds. 12—16 ; Law of Property (Amendment) Act, 1924 (c. 6), sched. 2. 


Part I. — The Manor. 

41. Add, Annotaiion : — As to (1) Retd. Hodgson 128. Add, Annotation: — As io (1) Refd. Jay v, 
V. McOreagh (1923), 93 L. J. Oh. 339. Jay. fl924] 1 K. B. 826. 

122. Add, Citation : — 92 L. J. Oh. 65. 


Part II. — Franchises and other Rights appendant to Manors, 

213. Add, Annotation : — Generally ^ Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part IV. — Manorial Courts. 


325. Add, Annotation: — As to (1) Apld. Holli- 
day, [1922] 2 Oh. 698. 


332. Add. Annotation : — Mentd. Leyton U. C. 
Wilkinson, [1027] 1 K. B. 853. 


Part V. — The Court Rolls and other Manorial Documents. 


393. Add, Annotation : — Consd. Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 

394a. Purchaser for value.] — Plif., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere historical interest & which 
before his piu^chase pltf. had seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action ; — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 


in the ordinary course of his business from 
either the lord or the steward of the manor, 
as the position of pltf.’s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to pai-t with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled to 
recover the rolls, — Beaumont v. Jeffery, 
[1925] Ch. 1 ; 93 L. J. Ch. 532 ; 132 L. T. 
246 ; 40 T. L. R. 790 ; 08 Sol. Jo. 867. 

461. Add, Annotation : — Refd. Love v, Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add. Annotation : — Reid. Beaumont v. 
Jeffery (1924), 40 T. L. R. 796. 


Part VI. — Officers of the Manor. 

491. Add. Citations 2 Show. 21 ; Freem. K, B. 473. 


Part VII. — Manorial Tenures. 

610. Add, Annotations: — ^Mentd. Nicolle v. Voisin (1922), 91 L. J. P. 0. 129; British- American 

Tobacco Co. v, Jones (1925), 134 L. T. 405. 



Vol. Xm.— Copyholds. Cases 796 — 1772 . 


Part IX— Particular Estates in Land of Copyhold and 

Customary Tenure. 

Add. Annoiation: — ^Mentd. Re 
Estate, Tibbetts v. Eoselbach. 

348. 


Part XI.- Relationship of Lord and Tenant as affecting 

Services, Dues, etc. 


1164. Add* Annotation : — Reid. Bradford v* Price 
(1923), 92 L. J. K. B. 871. 

1176. Add, Annotation : — Consd. Cheshire County 
Council V, Hopley (1923), 130 L. T. 123. 

1192 Citations : — ^For “ 12 B. R. 1 126 ” read 125 
B, R. 1126.** 


1241. Add, Annotation : — ^Refd. '^^ted Dairies 
V. Public Trustee, [1923] 1 K. B. 469. 

1273. Add, Annotation : — ^Mentd. Harper v. 

Hedges, [1923] 2 K. B. 314. 

1274. Add, Annotation : — Retd. Purnell v, Roche, 
[1927] 2 Ch. 142. 


Part XII. — Descent of Copyholds. 

1384. Add* Annotation : — Mentd. Elliott v* Boynton, [1924] 1 Ch. 236. 


Part XIV. -Mortgage of Copyholds. 

1461a* — .1 — Fraseu v , Thomas (1852), 3 Scion’s Judgments & Orders, 7th 06. 2171. 

Amwtaiion: — Folld. Ashton v, Corri«:aii (1871), L, R. 13 Eg. 76. 


Part XV. — Devise of Copyholds. 


1498. Add, Annotation : — Mentd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

1506. Add, Annotation : — Refd. Be Brooke, 
Brooke r.. Dickson, [1923] 2 Ch. 265. 

1508. Add, Annotation : — Refd. Re Brooke, 
Brooke v, Dickson (1923), 92 L, J, Ch* 504. 

1583a. Remainder to his heir-at-law — Rule 

in Shelley’s Case applies.] — ^By his will 
testator, among other devises of freeholds 
& copyholds, devised his two copyhold 
houses, gardens, & premises situate in the 
parish of B., & ^so a piece of copyhold land 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 


devised the same premises to the “ heir-at- 
law *’ of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Reid : the use of the 
expression “ heir-at-law ” did not exclude 
the operation of the rule in Shelley's Casc^ 
which accordingly applied, & G, was entitled 
in customary fee simple for an estate to him 
& his heirs according to the custom of the 
manor . — Be Hack, Bb adman v * BEADikAN, 
[1925] Ch. 633 ; 94 L J. Ch. 343 ; 133 L. T. 
134 ; 69 Sol. Jo. 662. 

5ee, now. Law of Property Act, 1922 (o. 16), 
ss. 128-145, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII.—Mode of Transmission of Copyholds inter vivos. 

1666. Add. Annotation .•—Mentd. Lapish e. Braith- 1772. Add. Annotation .—Mentd. Panshawc v. 
waite (1924), 93 L. J. K. B. 1123. Panshawe, [1927] P. 238. 


3 . 3 . 
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Part XIX. — Determination and Suspension of Tenant’s Estate. 

1970. Add, Annotation : — ^Mentd. Be Twopeoy’s 1978. Add, Annotation : — Refd. Re Price, £1028] 
Settlmt., Monro v, Twopeny, [1924] 1 On. 622. Ch. 679. 


Part XX. — Enfranchisement. 


1998. Add, Annotation : — Held. R-e Price, [1928] 
Ch. 679. 

2082. After tiiis case add as follows ; — 

SF.(-r. 8a.— UNDER LAW OF PROPERTY ACTS. 

2032a. Estate tail in undivided share — Interest in 
personalty.] — Where before 1026 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of sucTi 


copyhold land after 1925 can result in tuminfi^ 
the estate tail into an absolute interest ; & 
where, by reason of the statutory trusts 
under Law of Property Act, 1926 (c, 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty . — Re Price, 
[1928] Ch. 579 ; 97 L. J. Ch. 423 ; 139 L. T. 
339. 
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COPYRIGHT AND LITERARY PROPERTY. 


Part I. — Nature 

Add. Annotation : — ^Refd* Performing Bight 
Soc. V. London Theatre of Varieties, [1024] 
A. 0. 1- 

16, Add. Annotation: — ^Refd. Performing Bight 
Soc. V. MitcheU & Booker, [1024] 1 K. B. 762. 

16a, Dramatic work — ^No ** first publication ** 
within 1911 Act, s. 1 (8) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1 ,] 
— ^Under Dramatic CJopyright Act, 1833 
(c. 16), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copynght within the British 
Empire of the first performance of his play 
given in this coimtry. By an agreement in 
writing dated June 30, 1808, G., the author 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain &, Ireland. 
On Sept. 22, 1808, G.*s agent wrote to pltf. 
stating that the play had been fii'st per- 
formed in Great Britain on a certain date 
& at a certain place ; — Held : a copy of the 
letter of Sept. 22, 1808, the original having 
been lo^t, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1010, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in> 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


of Copyright. 

(4) 1911 Act, s. 1 (1) (a) & s. 1 (3), which 
provide that copy^ht shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
erformance in public shall not be deemed to 
e publication, prescribe conditions for the 
future, but do not infiict them on past events 
so as to destroy existing right 

(6) Where the owner of copyright 

possessed [by assignmentr%e sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (t), 
coupled with sects. 24 & 85 of the Act, & 
Bch6d. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film & sent 
a negative & two positives of it to an English 
CO., who made further copies of the film 
Sc handed them to another English co., who 
let them to a Britirii exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements. Sc they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright : — Held : (6) the American corpn. 
Sc the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, Sc had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended & not limited 
by sect. 2 (2) & (3J. 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not arise except possibly vdth reference 
to the exemption from penalties for infringe* 
ment provided by sect. 8 of the Act. — 
PAI.CON V. Famous Players Film Co., 
Ltd., [1926] K. B. 393 ; 95 L. J. K. B. U8 ; 134 
L.T.246; 42 T.L.B. 91; ajflTd., [1926] 2K.B. 
474; 96 L. J. K. B. 88; 135 L. T. 650; 42 
T. L. B. 666 ; 70 Sol. Jo. 756, 0. A. 

Annotalirms :^As to (G) Refd. Eiigrlish Growers v. 

Derinsf, lli)28J 2 K. n. 174. Generally, Befd. Mossager 
V, British Broadcasting Co., [1927] 2 K. B. 543. 


Part II. — Subject-Matter. 


18. Add. Annotation : — Refd. Macmillan v. Ckioper 
(1923), 93 L. J. P, 0. 113. 

22. Add. Annotation : — As to (1) Folld. MacmiUan 
V. Cooper (1923), 93 L. J. P. C. 118. 

28. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 


41. * Add. Annotation : — As to (3) Refd. Falcon r. 

Famous Players Film Co. (1925), 42 T. L. B. 
91. 

42. Add. Annotations: — As to {1) Consd. Macmillan 
V. Cooper (1923), 93 L. J. P. C. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 


PART I. SECT. 1. 

in Ooimnonwealth Copyright ~Aot, 
1912, 0 . 13 (1), inoltideB the right to 
perform. — Pollock v. Wiluamson 
(4. O.), Ltd., [1923] V. L. R. 226 ; 29 


Argus L. R. 133 ; 44 A. L. T. 1 61 .~AUS. 


PART II. SECT. 3, SUB-SECT. 1. 

o i. — ^ Form of contract for sale of 
land,] — Held: such a document was 
capable of copyright, but if copies wci*e 
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sold, there might be an implied autho- 
rity to reproduoe them where ueoessary 
in connection with the transaction for 
which they were purchased.— R eal 
Estate Institutk op N.S.W. v. Wood 
(1023), 23 S. R. N. S. W. 349; 40 
N. S. W. W. N. GO.— AUS. 



Cases 42— 85a. 


English and Empiee Digest Supplement. 


Co. (1^24), 41 B. F. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. S83* 
As to (5) Consd. Performing Bight Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Gen orally f Retd. British Broadcasting Oo. v. 
Wireless League Gazette Publishing Co., 
[1926] Oh. 433. 

43a, Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
factxirers to a trade customer, offenng their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“ original litera:^ work ’’ within 1911 Act, 
s. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing 
within sect. 2 (1) (i) of the Act. — British 
Oxygen Co. v. Liquid Am, Ltd., [1925] Ch. 
383 ; 95 L. J. Ch. 81 ; 133 L. T. 282. 

43b. Single sentence.] — ^Plif, had, since 1925, 

dealt with the treatment of the human face, 
&; had advertised extensively in connection 
with that treatment, lie claimed to have 
the copyright in a slogan in connection vdth 
those advertisements. The phrase was. 
Beauty is a social necessity, not a luxury.’* 
Sometimes there w'crc valuations in the words 
* used. Sometimes tlie words “ youthful- 
ness,” or “ good looks,” or “ youtliful 
appearance ” were substituted for “ beauty.” 
In May 1926 deft, inserted an advertise- 
ment containing the phrase “ A youthful 
appearance is a social necessity.” Home 
years before 1925 an advertiser had used a 
similar phrase, Beauty is a modem 
necessity ” : — Held : (1) the only originality, 
if any, in pltf.’s jihrase consisted in the 
substiiution of the word “social” for the 
word “ modern,” & pltf.’s plirase was not an 
original composition ; (2) although copy- 

right might subsist, in an advertisement, to 
quote a jiiece of a sentence from a literary 
work was too small a matter to afford gr ound 
for an action for infringement of copyright ; 
(8) the doctrine de minimis non lex curat 
aj)pliod, & the matter in which copyitght 
was claimed was too small for the ct. to 
.attach any importance to it. — Hinanide v. 
La MalsOxV Ivosmko (1928), 139 L. T. 365 ; 
44 T. L. R. 574, C. A. 

51. Add. Annotation : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

55’. Add. Annotation : — Aa to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 

60. Add, Annotation : — Consd. British Oxygen 
Co. V, Liquid Air, [1925] Ch. 383. 

65. Add, Annotation : — Refd. British Broadcast- 
ing Co. V, Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

73. Add, Annotation : — ^Refd. British Broadcast- 
ing Co. r. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

74. Add. Annotation: — As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 

76. Add, Annoiaiion : — Consd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 

77a. For type— Protected.]— Pltf. co., 


which carried on the business of supplying 
cutter-crush machines &; type other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 aefts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf . co., the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.' price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended {inter 
alia) that pltfs.* catalogue was a design or 
collection of designs capable of registration 
under Patents &; Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act: — Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted. — 
Masson Seeley & Co., Ltd. r. Embosotype 
Manufacturing Co. (1924), 41 R. P. C. 160. 

80. Add. Annotation: — Generally ^ Mentd. Mac- 
millan V, (’ooper (1023), 93 L. J. P. C. 113. 

85a. Programmes.] — Pltfs. were a limited co. 
foimed to acquire the Postmaster- General's 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed . to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7J per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, mcludmg therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
CTammes gave the day & hour of each per- 
formance^ the artist’s name, (ippropriato 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had effi been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 


PART II. SECT. 3, SUB-SECT. 8. 

■k. Plan — Of harbour .] — Lysitar v, Gisbornis Harbour Board, [1924] N. Z. L. R. 13. — ^N.Z. 
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fringement of copyright ; — Held. : (1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“prepared or published by or under” his 
“ direction or control ” within 1911 Act, 
s. 18, & so long as pltfs. were allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (3) Semble : there 
may be copyright in an individual pro- 
gramme. — ^British Broadcasting Co. v. 
Wireless League Gazette Publishing 
Co., [1926] Ch. 433 ; 96 L. J. Ch. 272 ; 135 
L. T. 93 ; 42 T. L. B. 370. 

88. Add. Annotations : — As to (2) Refd. Bowling 
V. Camp (1922), 128 L. T. 342. Generally^ 
Mentd. Ingle v. Farrand, [1927] A. C. 417 ; 

* Gardner i;. Cone, [1928J Ch. 955. 

91a. Slogan or catch-phrase.] — Sinanide v . La 
Maison Kosmeo, No. 43b, ante. 

92a. Abridgment — ^May be new work.] — While 
there may be copyright in an abridgment of 
a larger' work, in a case in which accurate 
knowledge, sound judgment, &: literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan & Co. v. Cooper (1923), L. R. 61 
Ind. App. 109; 93 L. J. P. C. 113; 130 


L. T. 676 ; 40 T. L. R. 186 ; 68 Sol. Jo. 
235, P. O. 

Annotation : — Befd. Majsson Seoley v, Embosotypo Manu- 
facturinff Co. (1924), 41 R. P. C. 160. 

After this case for “ Abridgment — ^May be 
new work.] — See Nos. 422, 426, post,” 
read “ .] — SeCt also, Nos. 422, 426.” 

95. Add. Annotation : — ^Mentd. Anglo-Newfound- 
land Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 406. 

97. Add. Annotation : — Refd. Falcon v. Famous 
Players Bllm Co. (1925), 42 T. L. R. 91. 

118a. Adaptation of old play — Original musical 
composition.] — 1911 Act has extended the 
protection of copyright, there is musical 
cop;^ght in an arrangement of previous 
music which amounts to a nev 'vork. 

Pltf. composed music fo%an opera whicn 
was an adaptation of an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pltf. complained that defts, were passing 
off these records as records of pltf .’s music : — 
Held : defts. had borrowed from pltf/s 
work in a way which was more than mere 
coincidence, & had infringed pltf,*s copy- 
right. — ^Austin v. Columbia Graphophone 
Co. (1923), 67 Sol. Jo. 790. 

119. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 796. 

120. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

125. Add. Annotation: — Refd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller 
General of Patents (1926), 44 R. P. C. 38. 

133. Add. Annotation : — Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L, T. 365. 

137. Add. Annotation: — As to (2) Folld. Ridgway 
Co. V. Hutchinson (1923), 40 R. P. O. 336. 


Part ill. — Publication. 


151. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

164. Add. Annotation : — As to (1) Consd. Falcon v. 
Famous Players Film Co.,’[1926] 2 K. B. 474. 

165. Add. Annotation : — Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474, 


180a. What documentary evidence admissible — 
Iietters — ^From author’s agent to assignee of 
performing rights.] — Falcon v. Famous 
Players Fii^ Co., Ltd,, No. 16a, ante. 

180b. Entry in re^ster at Stationers’ Hall 

— Entry incorrect.] — Falcon v. Famous 
Players Film Co., Ltd., No. 16a, ante. 


Part IV.-- 

190. Add. Annotation : — ^Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. 0. 113; Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing &>., [1926] Oh. 433. 

198. Add. Annotation : — Apld. Black v. Stacey 
(1928), 44 T. L. R. .347. 

196a. By compiler of book of reference — 

From information received from blographees.] 

— ^\^er 0 the compiler of a biographical book 
of reference receives fi*om the biographees 
information to be used as material from 
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Ownership. 

which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information. — 
A. & C. Black, Ltd, v. Claude Stacey, Ltd, 
(1928), 44 T. L, B-. 347. 

197a. Automatic writing by medium.] — A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances & 
alleged that the communication was addressed 
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to him. He claimed that the oopyri^t was 
in him, or that it was a joint copyxi^t, or 
that there was no copyright in any one : — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins v. Bond, [1927] 1 Oh. 167 ; 
76 L. J. Oh. 81; 136 L. T. 868; 70 Sol. Jo. 
1003. 

226. Add. Annotation : — Generally, Refd. Drabble 
V. Hycolite Manufacturing Oo. (1928) 44 
T. L. 11. 264. 

220a. Sketches for advertisement show cards— 
Ordered by & made for advertiser for valuable 
consideration — ^Design not registered under 
Patents & Designs Act, 1007 (c. 20).]— Pltfs. 
claimed, to be the assignees fiom the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow ; the colour of the lettering of 
defts.’ name was also changed from red to 
green dc yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 

^ (Subsequently defts. obt^ed a number of the 
sketches from sources other than pltfs.’ 
Neither pltfs. nor the author had registered 


the sketches as designs under the above Act. 
In an action by pltfs. ior infringement of 
copyright : — Hem : (1) under 1911 Act, 

s. 6 (1) (a), defts. were the first owners of the 
copyiight in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration du were 
“ engravings ** within that sub-sect. ; (2) the 
sketches were designs which were cabbie of 
being registeredf under Patents Sc Designs 
Act, 1907, as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, Sc as the 
sketches had not been registered as designs 
under the Act ..of 1907 pltfs. could not 
succeed. — Con Pdanok, Ltd. v. Kolynos 
iNOOBPOBATED, [1926] 2 K. B. 804 ; 94 

■ L. J. K. B. 923 ; 183 L. T. 798, 

229b. Advertisement — Prepared by advertisement 
agent.] — ^Where an advertisement agent 
prepares an advertisement on instructions Sc 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, diaw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — Harold Drabble:, Ltd. v. 
Hycolite Manufactuetno Co. (1028), 44 
T. L. R. 204 ; 72 Sol. Jo. 102. 

235. Add. Annotaiion : — Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K. B. 643. 


Part V. — Assignment, Licence and Royalties. 


247. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Oo. (1925), 42 T. L. R. 91. 

261. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co. (1028), 07 L. J. K. 13. 251. 

264. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. JB. 251. 

256. Add, Annotation: — Aa to (1) Consd. Per- 
forming Right Soc. V. London Theatre of 
Varieties, [1924] A. 0. 1. 

268. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co, (1928), 97 L, J. K. B. 251. 

278. Add. Annotation : — Refd* The Lord Strath- 
cona, [1926] P. 143. 

289. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., {1927] 2 K. B. 543. 

294, Add. Annotation : — Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K. B. 643. 

302. Add, Annoiationa : — Consd. Messstger v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 
Refd. Messager v, British Broadcasting Co., 
[1927] 2 K. B. 543. 

805. A dd. Annotation : — Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 

308. Add, Annotation .•—Refd, Falcon v. Famous 
Players Slim Oo. (1926), 42 T. L. B. 91. 

8083. .]— Pltf. was the sole 

authoress of & owner of the copyright in a 
novel called “ The Scarlet Pimpernel.” In 
1908 in collaboration with her husband, she 
composed a dramatic version of the novel. 
.By an agreement dated June 10, 1903, 
pltf. Sc her husband, as authors, graiited to 
defts. T., as theatriced managers, the right of 
production of the play during a tiben forth- 


coming tour, & at a first-class West End 
London theatre, for two years ; & the agree- 
ment further provided that if the production 
took place within that period then ” the 
entire rights for the United Kingdom, the 
United States of America, Sc the Dominion 
of Canada in the play became theirs in- 
alienable, Sc they snaJl present it when Sc 
where they ivill within the countries afore- 
said,” paymg to the authors 5 per cent, on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming’ a declaration that she had the 
sole right to perform the work by means of 
cinematograpn films i — Held : the entire 
performing ri^ts In the play became vested 
m defts. by virtue of the agreement, Sc when 
.1911 Act came into operation the rig^t so 
vested included the right to the cinematograph 
reproduction of the play ; Sc therefore pltf.’s 
action failed. — ^Barstow v. Terry, [1924] 
2 Ch. 316 ; 93 L. J. Oh. 607 ; 182 L. T. 63. 

Annotations: — Folld. Falcon v. FamouB Players FUzn Co. 
(1929). 42 T. L. R. 01. Refd. Messager v. British Broad* 
castlnigCo., [1027] 2 K. B. 5i8. 

308b. •— >] — ^Falcon v. Famous 

Players Film Co., Ltd., No. 16a, onfe. 

825. Add. Annoiationa: — Generally ^ Refd. Falcon 
V, Famous Players Film Oo., [1926] 2 K, B. 
474. Mentd. Evans v. Hulton (1924), 131 
L. T. 634. 

826a. Reproduction of two woyks in one volume.}— 
Where a person^ reproduces In one volume, 
under the conditions set out in the proviso 
to 1911 Act, B. B, two copyright works by 
the same author, the provision as to the 
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Vol. xm.— Copyiight. Caws 826ar— 426a. 


payment of a royalty ** of 10 per cent, on 
the price at which he publishes the work 
is satished by the payment of a royalty of 
10 per cent, on the price at which he publkhes 
the volume, inasmuch as the word ** work ** 


’ by Interpretation Act, 

1889 (c. 63), 8. 1 (1) (6). — Obbournk v. 
Dent (J, M.) & Sons, Dm., [1926] Ch. 869 5 
94 li. J. Ch. 308 ; 133 L. T. 362 ; 41 T. In R. 
419 ; 69 Sol. Jo. 590. 


) * 

Part VI. — University Copyright. 

827« Add* Annotatum .*«^M6lltd. Performing Bight Soc. v. London Theatre of Varietlea, [1924] A. 0. 1. 


Part Vll.— Crown Copyright. 

832a. Programmes prepared by British Broad- British BROADcasriNa Co. v. 'WmELEss 

casting Company—Whether “ published by LbagxjH Gazette PuBUsniNq C , No. 85a, 

or under direction or control •• of Crown.]-— ante. 


Part IX.- 

366. Add. Annotaiion :—Consd. British Oxygen 
Co. V. Liquid Air, [1926] Ch. 883. 

860. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1926] Ch. 383. 

364. Add. Annotation Consd. British .Oxygen 
Co. V. Liqtiid Air, [1926] Ch. 383. 


-Letters. 

866. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1926] Oi. 383. 

373. Add. Annetefion Mentd. British Oxygen 
Co. V. Liquid .^r, [1925] Ch. 883. 


Part XII. — Registration. 

To the cross-references in this Part add To prove first performanw of dramatio work 

as follows : lo England.] — See No. 16a, ante. 

Effect of— AdmlsstblUty of entry In register— 


Part XIII. — Infringement. 


394a. Knowledge of Inlringement — Whether 
material.]-— Falcon v. Famous Players 
Fiim Co., Ltd., No. 16a, anie. 

After this case for “As to knowledge as a 
defence.^— fi'ee No. 47, ante ; Nos. 600, 639, 

640, 641, 667, poat,'' read “ .l-- 

See^ cUsOi No. 47, ante; Nos. 606, 639-641, 


667, poet 

394b. Authorising publication of unpublished work 
— Sale of rights in manuscript.] — To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
product as a result of such a sale, is “ to 
authorise “ the printing & publication within 
1911 Act, a. 1 (2), dc it is not necessary that 
there ehall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf. — Evans v. Hulton (B.) & Co., 
Ltd. (1924), 181 L. T. 684 ; 40 T. L. B. 489 ; 
68 Sole Jo. 616. ^ 

AfilnotatUm : — Apprrd. Falcon v. Famous Players Film Co., 
11926] 2 K. B. 474. 

See, also, Nos. 489a, 489b, 610, post. 

39gii^ By manufacturer — Of letter written by 


rival manufacturer — Covering letter of 
criticism.] — ^British Oxygen Co. v. Liquid 
Am, Ltd., No. 43a, ante. 

.] — SiNANIDB V . JiA MaISON KoHMEO, 

No. 43b, ante. 

414. Add. Annotation Refd. Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 

A. 0. 1, 

420a. Book of selected essays— Second book of 
selected essays Including essays In first book.] 

^Pltfs. were the publishers of, & ownels of 
the copyright in, a book entitled “ Hazlitt s 
Selected Essays,” edited by G. S., which 
included thirteen t‘ssays & notes un the 
essays. Defts. published & sold a book 
entitled “ Hazliit's SelecU^d Essays, Edition 
Hollingworth ” containing twenty of such 
essays, including the thirteen selected by 

: there was no infringement of 
copyright.— Oambbidgb University Press 
V . University Tutorial Press (1928), 45 

B. P. 0. 335. 

426a. — •] — Macmillan & Co. v. Cooper, 

No. 92a, ante. 


PART XIL 


121 (c. 24), A. 39 (2).}--OANAniAN 
BRiroitiiiiKo Kioht BociirrYji Ltd. 
VAitoTia pLAYiois Canadian Cobpn., 


Ltd.. 119*71 3.D. L. E. 931; 00 
O. L. E. 6X4.— CAN. 
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Cases 441— 518a. English and Empire Digest Supplement. 


441. Add. Annotation : — ^ReM. British Broadcast- 
ing Co. V. Wii'eless League Gazette Publishing 
Co., [1920] Ch. 433. 

442. AM. Annotation : — ^Retd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : — Retd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

467. Add. Annotations ^Mentd. Harrison v. 
Wythemoor Colliery Co., [1922] 2 K. B. 674 ; 
Nichol V. Fearby, Nichol v. Boi3mson, [1923] 
1 K. B. 480 ; Lapish v. Braithwaite (1924), 
93 L. J. K. B. 1 123. 

483. Add. Annotation : — Refd. Harms (Incorpor- 
ated) V. Embassy Club (1926), 43 T. L. B. 21. 

483a. In public — What amounts to.] — The 

question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
rigiit, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to acciue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — Habms In- 
corporated & Chappell & Co. v. Martans 
Club, [1027] 1 Ch. 626; sM) nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
L. J. Ch. 84 ; 136 L. T. 362 i 43 T. L. B. 21 ; 
70 Sol. Jo. 1219, O. A. 

Amiotaiiim : — Bold, Messager v. British Broadcasting Co., 
[1927] 2 K. 13. 643. 

483b. Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
“ perform ” it “in public ” witliin 1911 Act, 
s. 1 (2). — Messager v. British Broad- 
casting Co., [1927] 2 K. B. 643 ; 97 L. J. K. B. 
65; 137 L. T. 810 ; 43 t L. B. 818; revsd. 
without touching this point, [1028], 1 K, B. 
660 C. A. ; 45 T. L. B. 50, H. L. 

484. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 {^1. Jo. 700. 

488a. .] — ^Austin v. Columbia Graphophone 

Co., No. 118a, ante. 

489a. By authorising performance — Director of 
theatrical syndicate with power to prevent 
performance.] — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro- 
ducers of plays at a theatre, & the second deft, 
was their managing director, & had power 
to prevent the orchestra from playing any 
paHicular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
deft, had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
Perporming Bight Society v. ■ Ciryl 
Theairical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J. K. B. 811 ; 129 L. T. 653 ; 39 
T. L. B. 400 ; 68 Sol. Jo. 83, 0, A 

Anru)iati^: — Consd. Evans v. Hnlton (1924). 131 L. T. 
^34. Refd. Porforraing Hight Soo. v. Mitchell & Booker, 
[1?24] 1 K. B. 762 ; Falcon v. Famous Players Film Co. 
(1926), 42 T. L. R. 91. 

489b. Effect of 1911 Act, s. 1 (2).}— The 

word “ authoiise in the above sub-sect, is 


superfluous, & there is nothing in the sub-sect, 
which cuts down the liability under sect. 2(1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who wore the occupiers of a dancing 
hall, engaged on the terms of a wlritten agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, Sc should he liable for damages & costs 
caused by any infringement. There was also 
a. notice posted in the hall that “ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged .to pltfs., 
without pltfs.* licence ; but defts. did not 
know, Sc had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages Sc 
an injunction : — Held : on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., Sc not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable imder 1911 Act, s. 2, for 
the infringement of copyright ; Sc pltfs. 
were entitled to damages Sc an injunction. — 
Performing Bight Society, Ltd. v. 
Mitchell Sc Booker (Palais db Danse), 
Ltd., [1924] 1 K. B. 762 ; 93 L. J. K. B. 306 ; 
131 L. T. 243 ; 40 T. L. B. 308 ; 68 Sol. Jo. 
539. 

Annotations: — Consd. Evans v. Hulton (1924), 131 L. T. 
634. Befd. Falcon v. Famous Players Film Co. (1926), 
42 T. L. R, 91. 

See, also, Nos. 394a, 510, 610a. 

502. Add. Annotation : — Refd. Harms (Incor- 
porated) V. Embassy Club (1920), 43 T. L. B. 
21. 

507. Add. Annotations: — Consd. Harms (Incor- 
porated) V. Embassy Club (1926), 43 

T. L. R. 21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 643. 

509. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co., [1920] 2 K. B. 474. 

510. Add. Annotations : — Consd. Performing Bight 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. B. 91. 

610a. .] — Falcon v. Famous Players Film 

Co., Ltd., No. 10a, ante. 

See, also. Nos. 394a, 489a, 489b, ante. 

513a. ,] — ^Pltfs. were the publishers 

of a magazine,' published in America at fre- 
quent intervals, called “ Adventure.** Defts. 
proposed to publish a monthly magazine 
called “ Hutchinson*s Adventure Story 
Ma^zine.** In an action by pltfs. to restrain 
such publication ; — Held : where any one 
adopted a descriptive word, as pltfs. had 
done, they muift not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
“ Adventure,** Sc on the evidence no real con- 
fusion existed between pltfs.* Sc defts.* 

musical works, of the copyright in 
which pltf. was the owner : — Held : 
defts. hod infringed pltf. *8 copyright. — 
Cha»e>sll & Co., Ltd. v. Associated 
Radio Co. of Austeiaija, Ltd., [1926] 
V. L. R. 360; 47 A. L. T. 12; 31 
Argus L. R. 297.— AUS. 


PART XIII. SECT. 1, SUB-SECT. 4. 

488 i, JB]/ sale of records.] — Gramo- 
phone records whioii infringe copyright 
are “ infringing copies ” of • a work 
within Imperial Copyright Act, 1911, 
B. 36, — ^Albert v. Hoffnung & Co., 


Ltd, (1921), 22 S. R. N. S. W, 75; 
39 N. S. W. W. N. 6,— AUS. 

•1. By broadcastinq.] — Defts., who 
carried on, for reward, the business of 
broadcasters, included in their pro- 
grammes, caused to be sung by vooausts 
in their studio Sc broadcast, certain 
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periodicaJa. — Bidgway Co. v. Hutchinson 
(1923), 40 B. P. 0. 336. 

525. Add* Annotation : — Gonsd. Performing Bight 
Soc. V, London Theatre of Varieties, [1924] 
A. 0. 1. 

531. Add* Annotations: — As to (1) Gonsd. Falcon v. 
Famous Players PUm Co. (1925), 42 T. L. B. 
91. Refd. Performing Bight Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 

536. Add. Annotation : — Refd. Osbourne v. DeUt, 
[1925] Ch. 369. 


547a. When Uable as joint tortfeasors.] -liAMB 
V. Evans, [1895] W. N. 156. 

548. Add* Annotations .-—As to (2) Refd. Haynes v* 
Aldridge Colliery Co. (1923), 130 L. T. 282; 
Hughes V. SatcheU (1926), 134 L. T. 93. 

553. Add, Annotation: — Gonsd. Performing Bight 
Soc. V. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

555. Add, Annotation : — Gonsd. Performing Right 
Soc. V, Ciryl Theatrical Syndicate, [1924] 1 

K. B. 1. 


Part XIV.- 

601. Add. Annotation : — Gonsd. Macmillan v. 
Cooper (1923), 23 L. J. P. C. 113. 

635a. .] — ^Macmillan & Co. v. Cooper, No. 

92a, ante, 

638. Add, Annotation : — Gonsd. Performing Right 
Soc. V* London Theatre of Varieties, [1924] 

A. C. 1. 

642. Add, Annotation: — Gonsd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C, 1. 

644. Add. Citations :—Affd*, [1924] A. 0. 1 ; 93 
L. J. K. B. 33 ; 130 L. T. 450 ; 40 T. L. B. 
52; 08 Sol. Jo. 99, H. L. 

Add, Annotations : — Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 756 ; 
Drabble Itycolito Manufacturing Co. (1928), 
44 T. L. B. 264. 

653. Add. Annotation : — Mentd. Jarvis v* Surrey 
County Council, [1926] 1 K. B. 654. 

657a. .] — ^Astba-Nationau Produc- 

tions, Ltd. V. Neo-Art Productions, Ltd., 
[1928] W. N. 218. 

693. Add. Aymotation : — fo (1) Gonsd, Preston v. 
Raphael Tuck, [1926] Ch. 667. 

694a. Sale must he of work represented to be 

unaltered.] — Pltf., the author of two original 


Remedies. 

drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 
which were made by alterations^ of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf .’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf .’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed, an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfy 
the sect, there must be a selling or publishing 
in conditions under which, to the knowledge 
of the sellor or publisher, there was^ made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. 
Preston v. Raphael Tuck & Sons, [1920] 
Ch. 607 ; 95 L. J. Ch. 382 ; 135 L. T. 93 ; 
42 T. L. B. 440. 


PART Xni. SECT. 2. 

631 ii. Of perfonninff 

An asKooji. was tho roglstoird ownei* of 
the peiforiuliig rights of two pieces of 
nniHic, & pltf. In a suit to restrain 
cleft, from pormltting tho use of his 
hall for infringing’ copyrights. Another 
pltf. was tho assignor of those rights, 
but there was no evidence that he was 
the legal owner of the remaining part 
of tho copyright : — Held : tho assocn., 
as the legal owmor of the perforralug 
3‘ights, could maintain tho suit. — 
Australian Pekt'orminu UiaHT 


ASSOCJN. & J. LEIBT, iNCCmi'ORATKU V. 
Turner & Son (1927), 27 S. 11. N. S. W. 
311 : 41 N. 8. W. W. N. 76.— AUS. 


PART XIV, SECT. 2, SUB-SECT. 1. 

670 ii. .] — ^A person, whose 

copyright in a book has boon Infringed, 
Is entitlort to domand doUvery of all the 
copies of tho offending work in tho 
possession of tho person who has 
infringed the copyright, & payment of 
tho full prlco roceivod by such person 
for ail copies of tho work which have 
boon sold. — Braby v, Donaldson, 


[1926] App. D. 3.37.— S. AF. 

part XIV. SECT. 3. 

sm* Under CopyrigJU Act, R. S. C., 
1906 (c. 70).] — Pltf. seokbig to recover 
ponaltios under sect. 39 of the 
Act cannot succeed If tiie ot. is satlslled 
that, in committing tho act or the acts 
charged as an Infringement of copy- 
right, deft, did not act with in- 
tent to evade tho law.'* — National 
Breweries r. I^aradis, [I92t>] 3 

D. Ii. n. 875 ; [1925] ^ 0. R. 666; 
affg., [1924] 1 D. L. H. 1082; 30 

R. L. N. S. 429.— CAN. 
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Cases 45 — 400. 


CORONERS. 

Part IV. — Remuneration and Compensation payable to 

Coroners. 

45* Add* Annotation : — Qenerdlly^ Mentd* Everett v. Oriffltbs, [1924] 1 K« B« 941. 


Part VII.- 

147# Add* Annotation : — As to (2) Reid# B. v, 
Haslewood, Ex p. Margerison, [1926] 2 K. B. 
468. 

156a# #] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held. — R. v* Hajsi.e- 
woojo. Ex p* Mabgekison, [1926] 2 K. B. 
468 ; 95 L. J. K. B. 975 ; 136 L. T. 276 ; 90 
J. P. 158 ; 42 T. L. R. 746 ; 70 Sol. Jo. 906 ; 
24 L. G. B. 605, D. 0. 

237# Add* Annotation Generally t Refd# B. v, 
Haslewood, Ex p. Margerison, [1926] 2 K. B. 
468. 

PART V. SECT. 1, SUB*SECT. 8.— A. 

52 iv. Writ of fieri faciae.} 

— If the sheriff of a jurisdiotion is a 
deft., a writ of fi, fa. against his gooda 
may be directed to & executed by the 
coroner. The rlgrht to adopt this 
practice is not affected by Sheriffs 
Aot. SB. 8, 9, or by the fact that there 
is a deputy sheriff appointed by the 
Cn)wn. — Williams o. Richards, [1923] 


-Inquests. 

308a# Coroner present during Jury^s deliberations#] 

— At the conclusion of the evidence in an 
inquest the jury retired, &> after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour ; — ffeld : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — R. v* Wood, Ex p. 
Anderson, [1928] 1 K. B. 302 ; 97 L. J. K. B. 
113; 138 L. T. 224 ; 91 J. P. 186 ; 44 T. L. B. 
23; 25 L. G. B. 501 ; 28 Cox, C. C. 440, D. 0. 

408. Add, Annotation : — Consd# Be Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

409. Add. Annotation : — ^Mentd. 'Baker v. Dalgleish 
Steam Shipping Co., [1922] 1 K. B. 361# 


1 W. w. R. 1021 ; 32 B C. R. 68.— 

GAN. 

PART VII. SECT. 4, SUB-SECT. 6. 

sa. Refusal of witness to testifu — 
Power of coroner to imjirison for con' 
tempi.}— A coroner haa power to 
imprl^n for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even thougrh 
they wore not duly summoned or in any 


way ordered to appear, but were 
brought nolens volens before him by 
the police when in their custody after 
being arrested without warraut. — R. 
V. LjTTLr, R. V. MiLIJCR (Man.). [1926] 
2 W. W. R. 762 ; 46 Oan. Orim. Cas. 
186.— CAN. 

PART VII. SECT. 6. SUB-SECT. 5.— 

A. (b) V. 

n. Read now “ 308a 1,** 
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V6L XUL—Oases 17— 61S. 


CORPORATIONS 


Part I. — Nature 

17. Add, Amwiation : — Generally, Mentd. Capel 
St. Mary, Suffolk v, Packard, [192B] P. 69. 

41. Add, Annotaiione : — Reid. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517 ; 
Met<ropolitan Meat Industry Board v, Sheedy, 
[1927] A. 0. 899. 

79. Add, Annotaiiona : — ^Refd. Everett v, Griffiths, 
[1924] 1 K, B. 941 ; Aylott v. West Ham 
Oorpn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 


Part II. — Creation 

264. Add, Annotation : — Mentd. Dewhurst v, Sal- 
ford Grdns., [1925] Ch 655. 

266. Add, Annotation : — Refd. Mackcnzie-Kennedy 
V, Air Council, [1927] 2 K. B. 517. 


and Attributes. 

176. Add, Annotations : — Distd. Houghton v, Not- 
hard, Lowe & Wills, [1927] 1 K, B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V, Barclays Bank, [1924] 1 K. B. 775 ; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 L. T. 
443. 

179. Add, Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J, K. B. 609. 

181. Add, Annotation : — ^Apld. K|edii»oank Cassel 
G. M. B. H. V, Schenkers, [1927] 1 K, B. 826. 


of Corporations. 

316. Add, Annotations : — Mentd. The Carlgarth, 
The Otarama, [1927] P. 93 ; Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


Part III. — ^The 

326. Add, Annotation: — ^Mentd. Everett v, Grif- 
fiths (No. 3), [1923] 1 K. B. 138. 

840. Add, Annotations : — FoUd. Dodd v. Amalga- 
mated Marine Workers* Union (No. 2) (1923), 

98 L. T. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers* Union (1023), 129 
L. T. 401. 

340a. — — .] — Trade Union Act, 1871 (c. 31), 

s. 14, &; sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, “ xmder proper conditions.” That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 
should not be objectionable to the union on 
personal grounds, & should imdertake not to 34 
disclose the information obtained by him 


Members. 

except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide, & for purposes' hostile^ to 
the union, does not give them an implied 
discretion to refuse the inspection. Tlie 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union. — ^Dodd v, Amalgamatud Marine 
Workers* Union. [1924] 1 Ch. 116; 93 
L. J. Ch. 100 ; 129 L. T. 819 ; 40 T. L. E. 
44 ; 68 Sol. Jo. 117, O. A. 

Trade unions generally, see Trade & Trade 
Unions. 

,] — Dodd v. Amalgamated Marine 

Workers* Union, No. 340a, ante. 


Part IV. — rOfficers. 


424* Add, Annotation : — Refd* Everett v, Griffiths, 

[1924] 1 K. B. 941. 512. Add» Annotation : — Refd. Short v, Poole 

474. 4-dd, Annotation : — Refd. Cayzer, Irvine v, Corpn. (1925), 42 T. L. R. 107. 

Board of Trade, [1927] 1 K, B. 269. 


PART I. SECT. 2, SUB-SECT. 2. 

fa. Miner* » mw<ow.]----Obntbb! Stab 
Mining Co„ Ltd. v, Rossland Minkrs* 
Union (1902), 9 B. 0. K. 190.— CAN. 

PART 1. SECT. 2, SUB-SfiCT. 8. 

fd. Sheri Bombay,] — Held: not 


a corpn. sole. — B ombay (Shekut) v. 
HtJKMOJi Motajt & Co. (1926), I. L. li. 
51 Bom. 749.— IND. 


PART I. SECT. 4. SUB-^SEOT. 6.— C. 

•f. ComicHon,] — A. corpn. con bo 


onvloted of an ofCcuoe only under 
he exact name which it legally 
lOfsesseB. — K. v. Pblissiebs, Ltd., 
192^ I D. L. R. 674; [1920)^ 1 

N, W. R. 189; 45 Can. Crlm. Cas. 
61 ; 35 Man. L. R. 404.— CAN, 
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Cases 588— 808a. 


English and Empire Digest Supplement. 


Part V.— Election to 


583* For How tested — Not by mandamus directed 
against person elected*] ” read ** How tested 


Corporate Office. 

— ^Not by quo warranto directed against person 
elected.] 


Part VI.~Regulations and Bye-laws. 


631. Add. Annotations: — Consd. A.-G. v. Denby, 
[1926] Ch. 696 ; Roberts v. Hopwood, [1925] 
A. C, 678, Apld. ETerton v. Walker (1927), 
137 L. T. 694. Refd. Owner v. King (1922), 128 
L. T. 307 ; Mills v. L. G. C. (1924), 41 T. L. R. 
122 ; R. V, Roberts, £Jx p. Scurr, [1924] 2 

K. JB. 695 ; Short v. Poole (Dorpn. (1926), 42 
T. L. R. 107. Mentd. Pnited Bill Posting 
Co. V, Somerset County Coimcil (1926), 96 

L. J. K. B. 899. 

652. Add. Annotation : — ^Refd. Everton v. Walker 
(1927), 137 L. T. 694. 


700a. 


1 

•j 


-Woolley v. Idle 


(1766), 4 Burr. 1961 ; 98 E. R. 16. 

Annotations : — Apld. York Corpn. v. Welbank (1821), 4 
IL & Aid. 438. Reid. Graves v. Colby (1838), 9 Ad. & El. 
356. 


736a. -.] — Cj^abk’s Case, No. 761, post. 

770a. Presumption of — From non-observance.] — 
A.-G. V. Middleton (1761), 2 Ves. Sen. 327 ; 
28 E. R. 210, L. C. 

Aniuitafions : — Refd. A.-G. V. Kouiidllntr Hospital (1793), 
4 Bro. C. C. 165 ; A.-U. v. Sinythles (1836), 2 My. & Cr. 
1 .3.5. 


Part VII. 

794. Add. Annotation: — Refd. Neuschild v. British 
Equitorial Oil Co., [1925] Ch. 346. 


Part V Corporation 

866. Add. Citations : — svb nom. R. v. Sanket, 
6 Ad. & El. 423 ; 6 Nev. & M. K. B. 839 ; 
5 li. J. K. B. 255 ; 111 E. B. 1226. 


—Meetings. 

820. Add. Annotation : — Mentd. Leyton U. D. C. 
V. Wilkinson (1926), 43 T. L. B. 35. 


Books and Documents. 

Annotation : — Distd. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 349. 

866. Add. Citations : — siih nom. R. v. Rye 
(Mayor), 2 Keny. 486 ; 96 E. R. 1253. 


Part IX. — Powers and Liabilities Generally 


880. Add. Annotations : — Apld. The Devon (1923), 
180 L. T. 448. Consd. Dec Conservancy 
Board v. McConnell, [1928J 2 K. B. 159. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; British Petroleum Co. 
V, A.-G. for Ceylon, [1926] A. 0. 147 ; Silver- 
man V. Imperial London Hotels (1927), 137 
L. T. 67. 

891. Add. Annotation : — Mentd. R. v, Cory, [1927] 
1 K. B. 810. 

902. Add. Annotation: — As to (2) Refd. Suttle v. 
Cresswell (1925), 42 T. L. R. 76. 


903a. Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words “ person of 
full age ** are used throughout the new 
legislation in contrast with the word “ in- 
fant,” & merely mean “ not being an infant.” 
so that they are appropriate to a corpn . — Re 
Carnarvon*s (Earl) Chesterfield Settled 
Estates, Re Carnarvon’s (Earl) High glebe 
Settled Estates, [1927] 1 Oh. 138; 96 
L. J. Oh. 49 ; 136 L. T. 241 ; 70 Sol. Jo. 977. 

AnnottUions : — Reid, fie Alington & L.C. C.*s Contract, [1927 J 


PART VI. SECT. 3, SUB-SECT, 4. 

713 i. Whether hyt’law void in toto ,} — 
A municipal bye-law may bo ^ood in 
part & bad in pail. — B row.v Transfer 
Co. V. Townsiiend (Sask.), [1927] 1 
W. W. R. 916 —CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

Bk. Who may — Where the law 

resulting: from the exercise of a 
etatutoiy jiower to make a bye-law 
operates for the general advantage of 
the public at large, none but the A.-G. 
may sue in respect of Its breach. — 
A.-G. & Lumley V. T. S. Gill & Son 


I*Ty., Ltd., [I927J y. L. H. 22 ; [1927] 
Ai-gns L. li. 223.- AUS. 

PART VII. SECT. 3, SUB-SECT. 1.— D. 

836 {. Must be exercised in accordance 
with constitution.] — Kaik v. Boraski 
(Sask.), [1926] 3 D. L. R. QIG.—CAN, 

PART VIII. SECT. 3. 

878 i. Jiy stranyers — Itakqmyer — In 
Ontario.] — Journal Printino Co. r. 
MoViety (1915), 33 O. L. 11. 166 ; 7 
O. W. N. 633, 796 ; 21 D. L. li. 8l.~ 
CAN. 
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PART IX. SECT. 2, SUB-SECT. 1. 

r 1. British Columbia Qovem- 

nent Liguor Act. ss. 26, 46— -Docs not 
ndude Army 6b Navy Veterans in 
yanada (Victoria Unit) — Branch assod- 
dion eaiablished by oorportdim .] — 
[L V. VioTOBTA Unit (Army & Navy 
T'btkranb), [1921) 3 W. W. R. ^4; 
;6 D. It. R. 612 ; 86 Can. Grim. Gas. 
? an n: n. tl 248.— CAN. 


r H. lAgnor Act, 1912, a. 156 — 

Includes corporation .] — Smith v. Tro- 
OADERO DANSANT, LTD., [1927] S. 11. O. 
39 ; 21 Q. J. P. 6.-— AUS. 



VoL Xm.— Coipotations; Cases 903a— 1043. 


2 Cb. iSS ; Be Ogfle's S. E., [1027] 1 Cb. 229 ; Re Pedley. 
Wallace v. Wallace, [1927] 2 Cb. 168. 


907a. Local tramway Act.] — local tramway 

Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— Held: the' word “person** included a 
• CO., there was no contrary intention to that 
effect shown in the other words of the sect. — 
8t. Helens Tramways Co. v. Wood (1891),. 
56 J. P, 71, D. O. 

910. Add. Annotation: — Consd. Re Gibbs & 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
676. 

922. Add. Annotation: — Retd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


928. Add. Annotation : — Consd. Garrard v. James, 
[1926] Ch. 616. 

932. Add. Annotcdions : — Apld. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691. Mentd. 
A.-G. V. Westminster City Council, [1924] 
2 Ch. 416. 


935. Add. Annotation :—As to (2) Retd. Morris v. 
Harris, [1927] A. C. 252. 

935a. .] — Pltfs. were by statut-e en- 

trusted with the control & management of 
part of the navigations of the Rivers Ouse & 
Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agpreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place of the 
authorised dues & charges, with a yroviso 
that there should each year be refunded to 
the firm, their successors & assignr, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such fiuther term or terms as the firm, their 
successors or assigns, might fi*om time to 
time desijre. Deftis, were the successors of 
H. L. & Sons ; — Held : the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 


statutory powers to increase the tolls so far 
as might be necessary ; being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
• estoppel, lapse of time, ratification, acqui- 
escence or delay. — York Corpn. v, Lebtham 
(Henry) & Sons, Ltd., [1924] 1 Ch. 567 ; 94 
L. J. Ch. 169 ; 131 L. T. 127 ; 40 T. L. R. 
871 ; 68 Sol. Jo. 469 ; 22 L. G. R. 371. 

Annotation: — Dbtd. Birkdalo District Electric Supply Co. 

V. Southport Corpn.. [1920] A. C. 055. 

948. Add. Annotation : — Consd* Deuchar v. Gas 
light & Coke Co., [1924] 2 Ch. 426. 

952. Add. Annotation .*-^~Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

955. Add. Annotations : — Consd. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691. Reid. 
Re Jubilee Cotton Mills, [1^] Ch. 1. 

964. Add. Annotation : — Refd. Hlfedale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 356. 

994. Add. Annotations : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. V. Westminster City Council, [1924] 2 
Ch. 416. Mentd. A.-G. v. Denby, [1926] Ch. 
696. 

996. Add. Annotation : — ^Apld. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

997. Add. Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. 

997a. Power to erect information bureau on 
promenade — Discretionary powers to erect 
“ convenencies for persons using promenade 
for pleasure or health.] — ^A.-G. v. Blackpool 
Corpn. (1928), 92 J. F. 50 ; 26 L. G. R. 160, 
C. A. 

998. Add. Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co.. [1925] A. C. 691. Reid. 
A.-G. V. Westminster City Council, [1924] 2 
Ch. 416. 

1002. Add. Annotations : — As to (2) Reid. Deuchar 
V. Gas Light & Coke Co., [1925] 6 A. C. 691. 
Generally, Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add. Annotations: — Distd. Houghton v. 
Notkard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 826. Reid. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443. 

1033. Add. Annotation : — Refd. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1043. Add. Annotation : — Reid. The Jupiter, Ko. 3, * 
[1927] P. 122. 


PART IX. SECT. 6, SUB-SET. 2.— 

D. (b). 

an. Power to change rates charged for 
public utilities,] — Exp, Monoton Tram- 
way ELKO'ruioiTY & Gas Co. (N. B.), 
[1927] 3 D. L. Li. 1112.— CAN. 

8t. Power to erect shops — On land 


vested in corporation.] — There Is no 
power ill a municipal corpn. to (sxpond 
money in the erection of shops on land 
vested in it either as endownmonts 
or otherwise. — Tauranoa Borough 
Corpn. v. A.-G., [1927] N. Z. L. Li, 
875.— N. Z. 


PART IX. SECT.* 6, SUB-SECT. 5.— 
B. (a). 

sa. Corporation under Native Land 
Act, 1909 — To member of committee .] — 
Tataurangi, Tairuakkna V. Mua 
Carr, [1927] N. Z. L. R. 688.— N.Z. 
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Cases 110ft— lessa. English and Empire Digest Supplement. 


Part X.-— 

1103. Add, AnnoMion: — As to {1) Apld. Higgins 
V. Northampton County Borough (1926), 90 
J. P. 82. 

1106* Add. Annotation: — ^Mentd* Dewhurst v. 
Salford Grdns. (1924), 41 T. L. B. 161. 

1126. Add. Annotation : — ^Refd. Nixon v. Hrith 
U. C., [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (e. 70).] 
— The words of sect. 66 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s di^rict is an urban district 
it shall have the same power of contract^g 
that an urban sanitary authority has imder 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v. Erith Urban 
Council, [1924] 1 K. B. 819 ; 93 L. J. K. B. 
766; 131 L. T. 303; 88 J. P. 116, 40 
T. L. B. 873 ; 68 Sol. Jo. 637 ; 22 L. G. R. 
448, C. A. 

1127b. '.] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the 
parties ” when the contract was drawn iip. 
The contract was entered into between H. 
&; deft, borough &; was under their seal. H. 
subsequently assigned the contract to pltfs. ; 
— Held: even if there were a .common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft, borough were 


Contracts. 

Incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to. — ^HiaaiNS (W.), 
Ltd. V. Northampton County Borough 
[1927] 1 Oh. 128 ; 96 L. J. Oh. 38 ; 186 L. T. 
236 ; 90 J. P. 82. 

1131. Add. Annotation: — ^Refd. Nixon v. Erith 
U. 0., [1924] 1 K. B. 87, 

1138. Add. Annotation : — Held, Orediton Gas Co. 

Orediton U. 0., [1928] Oh. 447. 

1134a. .] — A firm, of which 

deft, was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
' buildings. It was alleged that, in corre- 
spondence which passed between the parties 
alter the dispute arose, deft,, in consideration 
of the corpn. refraining from suing, imdertook 
to put the work right at his own expense ; — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v. Trollope (1911), 
76 J. P. 197 ; 2 Hudson’s B. 0., 4th ed., 419. 

1135. Add, Annotation : — Consd. Nixon v. Erith 
U. 0., [1924] 1 K. B. 819. 

1164. Add, Annotation : — ^Mentd. Anderson r. 
Daniel (1924), 130 L. T. 418. 

1165. Add, Annotation: — Apld. Orediton Gas Co. 

Orediton IT. 0., [1928] Oh. 447. 

1176. Add, Annotation : — Retd. Berners v. Flem- 
ing, [1925] Oh. 264. 

1193. Add. Annotation: — Distd. Nixon v. Erith 
U. 0., [1924] 1 K. B, 87. 

1205. Add. Annotation : — Consd. Michaud v. Mon- 
treal (City) (1923), 92 L. J. P. 0. 161. 


Part XI. — Liability and 

1223. Add, Annotation: — Distd, Lagan Naviga- 
tion Oo. V. Lambcg Bleaching, Dyeing 
Finishing Co., [1927] A. 0. 226. 

1225. Add, Annotations : — Refd. Phillips v. Bri- 
tannia Hygienic Laundry Co., [1923] 2 K. B. 

832; Scammell r. Attlee (1928), 45 T. L. R. 

76. 

1227. Add, Annotation : — Refd. Welden v. Smith, 
[1924] A. q. 484. 

1235a. .] — By a local Act a canal was vested 

in applts., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efQcient state for the traffic 


Remedies in Tort. 

thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Besps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, A 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks : — Held : there being no 
evidence of negligence, applts., in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.* lands. — 
Lagan Navigation Oo. v, Laimbbg Bleach- 


part X. sect. 1, sub-sect. 1. 

sd. Co-operatire asHoriation — Formed 
to carry mi Ifihovr or trade — Right to 
coniract for work or services — R, S. O., 
1877 (o. lo8).J — Ontario Co-opkra- 
nvR Stone CnrrrpiRs’ Assoon. v. 
(^LARKE (1880), 31 C. P. 280.— CAN. 

PART X. SECT. 2, SUB-SE6T. 1. 

a Position of pnrehaser 

from corpornlionA — Trust & Loan (V>. 


V. Monk (1808), 14 Gr. 385.— -CAN. 

PART X. SECT. 6, SUB-SECT. 1.— 

A. (a). 

t i. .] — Whore a workman 

is hired, to do work for a corpn. by a 
porflon who has no authority to hire 
him, & the corpn. has not ratified the 
employment, the fact that ho docs the 
work docs not create the relationship 
of eiuployor & workman between him 
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& the corpn. — S tuart v. Pennant 
School District, [1927J 2 1), L. It. 
940 ; [1927] 1 W. W. H. 949 ; 21 
Sask. L. B. 465 .— can. 


part X. SECT. 7. 

ftf. Ultra vires contract — Benefit 
received hy corporaiim} — Duly to 
aafount .} — County of Halton v. 
Township of Trafaloar, [1927] 4 
D. L. B. 134 ; 01 O. L. B. 45.— CAN. 



•Cotpomtions. Caaes 1885a— 1876. 


iKG, Dybing Finishing Oo., 11927], A. O. 
226 ; 96 L. J. P. 0. 26 ; 136 L. T. 417 ; 91 
J. P, 46; 25 L. G. B. 1,H. L. 

1236. Add, Annotation : — Consda Howaord — ^Flan- 
ders V. Middon Oorpn, (1926), 135 L. T. 6. 

1261. Add, Annotation : — ^Apld^ Percy v# Glasgow 
Oorpn., [1922] 2 A. 0. 299. 

1262. Add. Citations .•—86 J. P. 201 ; 20 T^. G. It. 
606. 

1262a. -- — By solicitor conducting proceedings 
lor coi^oration — Corporation not liable.] — 

Eggington V. Lichfield Corpn. (1866), 5 
E. B. 100 ; 24 L. .T. Q. B. 360 ; 26 L. T. 


Vd. 

O. S. 27 ; 19 J. P. 819 ; 1 Jur. N. S. 908 ; 
119 B. B. 418. 

AnnoteUion : — ^Refd. Flood v. JaokBon, [1896] 2 Q. B. 21, 

1266. Add. Annotation : — ^Refd. Sorrell v. Smith, 
[1925] A. C. 700. 

1275a. .] — ^A public corporate body, although 

not formed for the acquisition of ‘gain 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence. — 
A.-G. & Dommes V . Basingstoke Oorpn. 
(1876), 45 L. J. Oh. 726 ; 24 W. B. 817. 
Annotation: — ^Rafd. OloHsop v, & IfllewortU L. B. 

(1879), 12 Ch. D. 102. 

1281. Add. Annotation : — Mentd. Oompania Marti- 
artu t;, Boyal Exchange Assco., [1923] 1 E. B. 
660. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotaiion: — Refd. B. v. Cory, [1927] 
1 K. B. 810. 

1288, Add, Annotaiions : — Consd. Griffiths v, 
Studebakers, [1924] 1 K. B. 102. Refd. B. v. 
Leinster, [1924] 1 K. B. 311. 

1292. Add. Annotation : — Aa to (2) Refd. B. v. 
Cory, [1927] 1 K. B. 810. 

1292a. .] — (1) An indictment will not 

lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s, 31. 

(2) Criminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — B. v. Cory 
Brothers & Co., [1927] 1 K. B. 810 ; 96 


L. J. K. B. 761 ; 136 L. T. 735 ; 28 Cox, 0. 0. 
346. 

1297. Add. Annotaiions : — Consd. R v. Cory, [1927] 
1 K. B. 810. Refd. Griffiths v, Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation: — Refd. B. v. Cory, [1927] 
1 K. B. 810. 

1303. Add. Annotation : — Refd. I^eyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1303a. Effect of Criminal Justice Act, 1925 

(c. 86), s. 33.J — B. V. OoRY Brothers & Co., 
No. 1292a, atite. 

1304. Add. Citations . •■^27 Cox, 0. C. 226; 16 
Cr. App. Bep. 131. 

After this case add See, now, Criminal 
Justice Act, 1926 (c. 86), s. 33.’» 

1308. After this case add ** Appeal by case stated 
from Justices — Recognisance — How. made.] — 
See Magistrates, Vol. XXXIII., p, 413, 
No. 1229.’* 


Part XIII. — Delegation of Authority for Particular Purposes, 

1313. Add, Annotation : — Refd. Birkdale District Electric Supply Co. v. Southport Corpn., 

[1926] A. C. 355. 


Part XV. Legal Proceedings by and against Corporations, 

their Members and Officers. 


1329. Add. Annotation : — Ref^. Leyton U. 0. v, 
Wilkinson, [1927] 1 K. B. 858. 

1880. Add, Annotation : — Refd. Leyton U. 0. v. 
Wilkinson, [1927] 1 K. B. 853. 


1365. Add. Annotation : — Refd. Deuchar v. Gas 
light & Coke Co., [1925] A. C. 691. 

1376. Add, Annotation : — Mentd. Re Kent Coal 


PART XI. SECT. 4, SUB-SECt. 1. 
1252 II. — Burris v. Dart- 

mouth Corpn. (1927), 59 N. S. R. 227. 

—CAN. 

PART XI. SECT. 4, SUB-SECT. 2. 

1 I. — .] — Hospital liablo for 

the negligenoe of nurses after an opera- 
tion. — Ntberg V. Provost Municipal 
Hospital Board, [19271 1 D. L. R. 
P69 ; [1927] S. C, R. 226,— CAN. 


t i. Dangerous step — Of p^iblic 

lilyrary.] — Library Boai*d liable. — 
Niokbll V. CiTT op Windsor, [1927] 
1 D. L. R. 379 ; 59 O. h. R. 618.— CAN. 


PART XV. SECT. 4. 

sa. For transgreseion of staiuiory 
powers — jcHon hy Aitomey-Oeneral.],-:^ 
If a public body constituted under the 
laws of Ibo Coinmonwealth trans- 
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Its statutory power, the A.-G. 
for the Coinmonwealth on behalf of 
the public, whether private injury has 
or has, not been allegrod, has a right to 
complain & to obtain a declaration of 
transgression, &, if necessary, an 
injunotlon. — CkiMMONWKALni & A.-G. 
for Commonwealth v. AusniAiJAN 
Commonwealth Sitippincj Board 
(1926), 39 C. L. R. 1 ; 11927] Argus, 
L. R. 61.- AUS. 



Cases 187ft— 1604. English and Empire Digest Supplement. 


Concessions, Bum v. Kent Coal Concessions, 
[1923] W. N. 328. 

1409. Add, Annotation,: — Reid. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

1495. Add, Annotation : — Folld. R. v. Poplar B. C., 
JEx p, L. C. C., R. V, Poplar B. C. (No. 2), 
[1922] 1 K. B. 95. 

1520. After this case insert “ See, further, Crown 
Practice, Vol. XVI., pp. 405, 406.” 

1526. Add, Annotations: — As to (1) Refd. New 
York Life Insce. v. Public Tru^ee, [1924] 2 
Ch. 101 ; Swedish Central By. v, Thompson, 
[1924] 2 K. B. 265. As to (2) Refd. Em- 
ployers* Liability Assce. v, Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 

1527. Add, Annotations : — Refd. New York Life 
Insce. V, Public Trustee, [1924] 2 Ch. 101 ; 
Employers’ Liability Assce. v, Sedgwick 
Collins (1926), 95 L. J, K. B. 1016. 

1528. Add, Annotation: — As to (1) Refd. Sabatier 
V, Trading Co., [1927] 1 Ch. 495. 

1529. Add, Annotations : — Consd. New Zealand 
Shipping Co. v, Thew (1922), 8 Tax Cas. 
208 ; Bradbury v, English Sewing Cotton Co., 
[1923] A. C. 744 ; Swedish Central Ry. v, 
Thompson, [1925] A. C. 495. Apld. Egyptian 
Delta Land & Investment Co. e. Todd (1928), 
44 T. L. K, 747. Refd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

1532. Add. Annotation: — Refd. Employers* 
Liability Assce. v, Sedgwick Collins (1926), 
95 L. J. K. B. 1016. 

1 536. Add, Annotation : — Refd. Wilcocks v, Pinto 
(1924), 69 Sol. Jo. 178. 

1537. Add, Annotations: — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 : 
Swedish Central Ry. v, Thompson, [1924] 2 
2 K. B. 265. Mentd. EJlorman Lines r. Read, 
[1928j2K. B.114. 

1540. Add, Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 j i 


Swedish Central Ry. v. Thompson, [1924] 2 
K. B. 266. 

1544a. Manager of London branch.] — ^Pltf. 

issued a writ against deft, co. & A., its 
managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
liondon under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence • showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, c,g,, the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
CO. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2 ) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatier v. Trading 
Co., [1927] 1 Ch. 495 ; 96 L. J. Ch. 211 ; 136 
L. T. 574 ; 7i Sol. Jo. 104. 

1544b. On person authorised to accept 

service — Sufficiency of indorsement of writ & 
affidavit of service.] — Fester Fotiiergill 
Hartung V, Russian Transport & Insur- 
ance Co., [1927] W. N. 27, C. A. 

See, also, Comi'ANIES, No. 8527a, ante, 

1546. Add, Annotation : — Refd. Sabatier v. Trading 
Co., [1927] ICh. 495. 

1548. Add, Annotations: — Refd. Republica de 
Guatemala v, Nune?:, [1927] 1 K. B. 669 ; 
Richardson v, Richardson, [1927J P. 228. 

1567. Add, Annotation : — Refd. Employers* 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part XVI. — Dissolution. 


1604. Add, Annotation : — Refd. Morris v, Harris, [1927] A. C. 252. 


PART XV. SECT. 8. 

13941. To whom addressed .] — WTien 
mandamus proceedings lie against a 
municipal corporation, it is the better 
practice to make parties the members 
of council & oflBIcers whose alleged 
delinquencies are involved. — li. (Read) 
V, Pembina Municdpai. District No. 
552. [19221 3 W. W. R. 857 ; 70 

D. L, R. 559.— CAN. 

PART XV. SECT. 10, SUB-SECT. 3.— C. 

sb. hyedaws.] — A clerk in the office 


of the treaHurer of a municipal corpn., 
not b(?lng the eusiodian of the bye- 
laws of the eorpn.. Is not compellable 
to produce any of them, upon his 
cross-examination on an affidavit made 
by him on behalf of the corpn. for rise 
on a motion to which the corpn, is a 
party. — ^Wilson v. Fleming (1900), 
19 P. R. 203.— CAN. 

PART XV. SECT. 12, SUB-SECT. 4.— 

B. (b). 

m i. .] — A wTit was issued 


against a co., registered & carrying on 
business in England, but not registered 
nor carrying on business in Tasmania. 
The writ was served in Loudon : — 
Held : the writ must be set aside, as 
there was no authority for the Issue 
of a UTlt for service upon the co. In 
London. — Port Huon FRurrGRowERa* 
Co-operative Assocn., Ltd. v, 
Laricinbon (Samuel), Ltd. (1924), 
20 Tas. L. Tl. L— AUS. 
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Vd. Xm. — Cases 14— 139a. 


COUNTY COURTS. 

Part I. — Courts, Judges and Officers Generally. 

14, Add. CUaiion : — 15 B. W. C, 0. 91. 22* Add. Annotation: — As to (1) Consd. A.. W. 

V. Cooper & Hcdl, [1926] 2 K. B. 810. 


Part II. — Liability and Protection of Judges and Officers 

of Court. 

61. Add, Annotation : — Apld. Freeborn v. Leeming, [1926] 1 K. B. 100. 


Part III. — Jurisdiction. 


65, Add. Annotation : — Apld. Parsons v, Burgess 
(1927), 43 T. L. R. 713. 

68. Add, Annotation : — Mentd. De Frevillc 
Dill (1927), 90 L. T. K. B. 1060. 

70a. Action for breach of promise of marriage.] — 

Resp. brought a county ct. action against 
appet. for the return of money articles, 
alleging that the parties had promised to 
marry one another & that appet. had broken 
the promise. Resp. contended that th6 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — Ueld : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — Parsons v. Burgess 
(1927), 96 L. J. K, B. 787 ; 138 L. T. 134 ; 43 
T. L. R. 713. 

71. Add. Annotation : — FoUd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

71a. Question of repairs — Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £76 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, in 
Dec. 1920, took from pltfs. a new lease ; 
“ To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years . , . at the 
yearly rent of £120.’* The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs w'ere 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase : — 
Held : the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point. — ^B rak- 
SPEAB (W. H.) & Sons, Jjtd. v. Barton, 
[1924] 2 K. B. 88 ; 93 L. J. K. B. 801 ; 181 


73. 


83. 


106. 


139a. 


L. T. 638 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

Add, Annotation : — ^Mentd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 
762 ; Falcon v. Famous Playeis Film Co. 
(1925), 42 T. L. R. 91. 

Add. Citation : — sub nom, Glennie v. Del- 
mar, 1 L. M. & P. 402. 

Add. Annotation: — Consd. Egyptian Delta 
Land & Investment Co. v, Todd (1928), 44 
T. Jj. R. 747. 

— Issue of summons before leave 


J.8. 


433 


obtained — Irregularity.] — On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn imtil Feb. 6, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
& the date thereof shall be the conunence- 
ment of the action : — Held : (1) the irregular 
entry of the plaint & issue of the siimmons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft, had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 

28 



Cases 189a— 879. 
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Jan. 80, & pltf. was entitled to recjover. — 
Pringle v. Hales, [1926] 1 K. B. 673 ; 94 
L. J. K.-B. 468 ; 132 L. T. 786, 0. A. 

147a. Claim for declaration as to future pay* 

ments — Involving payment of sums exceeding 
prescribed limit.] — ^Wbere an action was 
brought in the county ct. to recover a money 
claim under an am^ement, & also for a 
declaration as to future payments under the 
agreement ; — Held : the coimty ct. judge 
h^ no power to make a declaration which 
might involve the payment of sums of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s, 66. — Smith v. Smith, 
[1926] 2 K. B. 144 ; 94 L. J. K. B. 813 ; 133 
L. T. 846, D. 0. 

AnnotcUion: — Refd. Humber Con servaucy Hoard v. Federated 
Coal & SWpplnfr Co., [1928] 1 K. B. 492. 

148. After this case add “Sum lent beyond 
Jurisdiction — Action for relief under Money- 
lenders Act, 1900 (c. 6 '^.] — See Money & 
Money-Lending, No, 377a.” 

205. Add, Annotation : — ^Refd. Bye v. Purcell, 
[1926] 1 K. B. 446. 

206. Add, Annotation : — Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
816. 

206a. Claim for declaration.] — (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone^ 
No. 211, pasty overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake -holders, who were not 
parties to the action, & that ho was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
cul^s of claim : — Held : the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
groimd that the claim was for partial specific 
performance of an agreement for the sale 


of property within 1888 Act, s. 67, where the 
purchase-money exceeded £600, the amount 
' limited by that sect. — D e Vrieb v. Small- 
ridge, [1928] 1 K. B. 482 ; 97 L. J. K. B. 
244; 138 L. T. 497, 0. A. 

206b. .] — Observations as to declarationig in 

county cts. — Humber Conservancy Board 
V , Federated Coal & Shipping Co., Ltd,, 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 136 ; 138 
L. T. 334 ; 17 Asp. M. L. C. 338, D. C. 

.] — SeCy alsoy Nos. 147a, 212, 

208. Add. Annotation : — Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 

211. Add, Annotation : — N.F. Do Vries v. Small- 
ridge, [1928] 1 K. B. 482. 

212. Add, Annotations : — DIstd. Davey v, Robinson, 
[1923] 1 K. B. 563. Apld. Smith v. Smith, 
[1925] 2 K. B. U4, FoUd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Refd. 
Humber (]onservanoy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492. 

218, Add, Annotation: — ^Refd. De. Vries v, Small- 
ridge, [1928] 1 K. B. 482, 

After this case add “In remitted action.] — 
See No. 373a, post.** 

235a. .] — De Vries v. Smallridge, No. 206a, 

ante. 

249. Add. Annotations : — Consd. Bossiter v, 
Langley, [1925] 1 K. B. 741 ; Russoff v. 
Lipovitch (1926), 94 L. J. K. B. 365. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 

272a. .] — Re Bane v, Foxall & 

Canfor tn the County Court op Norfolk 
(1856), 20 J. P. Jo. 293. 

295. Add. Annotation : — Refd* Salter v. Lask, 
[1923] 2 K. B. 798. 

297. Add. Annotation : — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

298. Add. Annotation : — Mentd. R, v. Customs & 
Excise Comrs., [1928] A. C. 402. 

327a. Appearance — Raising defence not chal- 

lenging jurisdiction.] — Pringle v. Hales, 
No. 130a, ante. 


Part IV— Remitted Actions. 


331. After this case add “ Action for relief under 
Money-lenders Act, 1900 (c. 51).l — Sec 

Money & Money-Lending, No. 484a.^* 

352. Add. Citation : — 91 L. J. K. B. 771. 

378a. On jurisdiction of county oourt~-rReduction 
of claim for damages — Alternative claim for 
injunction,]-— Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the coimty ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the Ct. 

Pltf. & deft, entered into an agreement, 
which provided that in the event of any 
breach thereof by deft, he should pay to 
pltf. in respect of each such breach a sum of 
£160 by way of agreed & liquidated damages. 
Pltf. alleged that deft, had broken the agree- 
ment, & he brought an action in the High Ct. 
claiming the sum of £160 & an injunction. 
Pltf. afterwards applied, under 1919 Act, 


s. 1 , to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in^ the alternative. 
The master made an order for remittal. 
Pltf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the object of the action was to obtain an 
injunction. On the action coming on for 
trial the coimty ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
coimty ct. judge had jurisdiction to entertain 
the action, & sent it Dock to him for trial : — 
Held : the decision of the Div. Ct. was 
correct, — Davey v. Robinson, [1923] 1 K.B. 
663 ; 92 L. J. K. B. 336 ; 128 L. T. 613 ; 39 
T. L. R. 163 ; 67 Sol* Jo. 246, C.A. 

879. Add. Annotation : — Consd* Davey v, Robinson, 
[1023] 1 K. B. 608. 
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VoL SUL— Ooimty Courts. Oases 40to— 665. 


404a. Duty ot oounty court Judge to specify scale of 
costs.] — lu an action remitted mm the High 
Ot. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costs are to be ta:sed. Semhle : in 
the absence of ainy direction by him as to 
scalci the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered, — Gold Brothers & Nash, Ltd. 

^ V. Puller (1925), 184 L. T. 151 ; 70 Sol. Jo. 
284, D. O. 

Aniwtcdicm: — OCiisd. Davies Davies (1927), 96 L. J. E. B. 

1060, 

404b. Order for costs on higher scale.] — A. 

county ct. judge cannot award to pltf. in 
a remitted action costs on a scale higher than 
that applicable to the amount recovered 
without giving a certificate in accordance 
with 1888 Act, s. 119. — Davies v, Davies, 
[1928] 1 K. B. 364 ; 96 L. J. K. B. 1066 ; 137 
L. T. 667, D. 0. 

Add, Annotation : — Refd. Hives v, Dawson 
(1927), 44 T. L. R. 37. 


410b. Discretion of oounty court Judge— To deprive 
successful party of costs.] — Where a pltf. h^ 
begun an action in the High Ct, & within 
twenty -one days from issue of the writ has 
obtained, under R. S, 0., Ord. 14, an order in 
respect of part of his claitn whereby he may 
sign judgment for iS20 or upwar!^ either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr., &. the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of * High Ot, 
pmceedings unless pltf. hag^eea guilty of 
some misconduct. — Jenkins® Co. v, Simon, 
[1926] 1 K. B. Ill ; 96 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. L. R. 39 ; 70 Sol. Jo. 162, 
D. C. 


Part V. — Procedure. 


438. Add, Annotation : — Generally , Refd. Friem 
Barnet U. 0. v. Adams, [1927] 2 Cb- 26. 

455. Add. Citations : — 91 L. J. Ch. 627, [1922] 
B. & C. R. 155. 

471. Add. Annotations ; — Mentd. Re Rosse, Par- 
sons V. Rosse (1923), 93 L. J. Ch, 8; Per- 
forming Right Soc. V. Mitchell &. Booker, 
[1924] 1 K. B. 762. 

472. Add. Citation : — 20 L. G, R. 667. 

497a. Application under Administration of 

Justice Act, 1920 (o. 81), s. 3 — Discretion of 
Judge to order trial without jury.] — On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.’ servants. Defts. filed a defence deny- 
ing negligence ^ afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect The county 
ct, judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a ju^y, pltf. appealed against that 
order ^ Sieged that the learned judge had 
not properly exercised his discretion : — 
Held : the above sect, did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materi^s on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 


jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exorcising his discretion. — Winn v. 
London County Council (1923), 130 L, T. 
350 ; 88 J. P. 31 ; 40 T. L. R. 106 ; 68 
Sol. Jo. 602. D. C. 

497b. Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 
‘ county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a gi’ouud on which the county 
ct. judge is entitled to suspend a litigant's 
right to trial by jury.— Calcraft v. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092; 129 L. T. 794; 39 
T. L. R. 486 ; 67 Sol. Jo. 641, D. 0. 

Annotation :— ConBd , Winn v , h . C. C. a923), 130 L. T. 350. 

499a. Action in which fraud alleged — Whether 

mere allegation sufilclent.J — To come within 
the proviso to Administration of Justice Act, 
i92() (c. 81 ). s. 2 (1 ), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is* not sufiicient for pltf. merely to allege 
that deft, acted fraudulently. — Bverett v. 
Islington Guardians, {1923] 1 K. B 44; 
92 L. J. K. B. 260; 128 L. T. 447 ; 87 
J. P. 61, D. 0. 


Part VI. — ^Trial, Judgment and Execution. 


564. Add. Annotation : — Consd. Hoysteod v, Taxa- 
tion Comr., [1026] A. C. 155. 

663. Add, Annotation : — Refd. Mackenzie-Kennedy 
t;. Air Council, [1927] 2 KB. 517 
565« Add* Annofofiona .'—Consd. Ord v* Ord, 
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[1923] 2 KB. 432; The Kouisk. (1924] 
P. 140; Debenhanis v Perkins (1926). 133 
L T. 252. Apld. Conquer v. Boot, [1928] 2 
K. B. 336. 

See, also, Estoppel, No. 447a, post. 
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671* Add* Annotations : — Mentd. Fairman v* Per- 
petual Investment Bldg. Soc., A. C, 

74 ; Manton v, Brocklebank. [1^23] 1 K. B. 
406; Oldham v, Sheffield Oorpn. (1927), 136 
L. T. 681 ; Coleshill v* Manchester Corpn., 
[1028] 1 K. B. 776. 

678. Add. Annotation : — ^Mentd. Scammell v. 
Attlee (1928), 46 T. L. R. 76. 

582. Add. Annotation : — Mentd. G. N. By. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

693. Add. Annotation: — As to (2) Refd. Campbell 
V. Poliak (1927), 43 T. L. R. 495. 

617. Add. Citation 15 B. W. C. 0. 43, 

619. Add. Annotation : — Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

646a. Goods already in possession of sheriff.] 

— A. W., Ltd. v. Cooper & Hall, Ltd., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than value of goods — More than Judgment 
debt & costs.] — Goods which had been taken 
. in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 


Part VII. 

677. Add. Annotation : — Refd. Russoff v. Lipovitch 
(1924), 09 Sol. Jo. 276. 

884. After this case insert “ SeSi also. Nos. 566- 
673. ante.** 

686. Add. Annotation : — Refd. Temperance Ijoan 
Fund V. Erwood (1927), 137 L. T. 449. • 

690. After this case add “ Action by 

money-lender.] — See Money & Money-Lend- 
ing, No. 442a.” 

691. Add. A^inoiaiion : — Refd. Campbell v. Poliak, 
[1927] A. C. 732, 

691a. Order for costs on lower scale.] — When 

the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— Hughes (W.) & Son v. Satchell (1926), 
134 L. T. 93, D. C. 

691b. * In remitted action.]— Jenkins & Co. 

V, Simon, No 410a, ante. 

693. Add. Annotation : — Refd. Campbell v. Poliak 
(1927), 43 T. L. R. 495. 

695a. — -— .] — J’ltf.’s motor car, whilst being 
driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs : — Held: 
on the facts found at the trial there had been 
negligence on the part of pltf. *8 wife, & there- 
fore pltf. could not have succeeded whether 


less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt &: costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the retui‘n day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the gi*ound that under sect. 150 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him : — Hetd : as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of tlie deposit.- -Newsum, 
Sons &> Co., Ltd. v. James, 11909] 2 K. B. 
384 ; 78 L. J. K. B. 701 ; 100 L. T. 862 ; 
53 Sol. Jo. 621, D. 0. 

668. Add. Annotation : — Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


— Costs. 

there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs. — Jackson v. Anglo-American 
Oil Co., [1923] 2 K. B. 601 ; 92 L. J. K. B. 
1000 ; 129 L. T. 792 ; 67 Sol. .Jo. 640, D. C, 

695b. Order for costs on lower scale.]— On a 

claim by an unsuccessful deft, against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
^ven for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third pai*tio9 on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 ; — Held : there 
was no jurisdiction to make the order. — 
Bbvington V. Perks & Bell Assurance 
Society, [1925] 2 K. B. 229 ; 94 L. J. K. B. 
829; 133 L. T. 511, D. 0. 

Annotation: — Apld. Hughes v. Satchell (1025), 134 L. T. 03. 

750. Add. Annotation : — N.F. Warwick v Butler 
& Lauritzen, [1926] 2 K. B. 294. 

750a. .] — Where under the above rule the 

registrar, on the application of a deft* who 
alleges that he neither resides nor carries 
on business within twenty luiles from the 
ct., makes an order directing pltf. to deposit 
in ct, a sum of money as security for the costs 
of deft., the county ct, judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made. — Warwick v. Butler So 
Lauritzen, [1926] 2 K. B. 294; 94 L. J. 
K. B. 657 ; 133 L. T. 240, D. 0. 
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Part VIII. — Appeals. 


Annotation: — Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 

768a. .1 — Warwick v. Butler & 

Lauritzen, No. 750a, ante. 

776. Add. Annotation : — Mentd. Edwards v. 

Porter (1924), 41 T. L. R. 57. 

776a. Debt or damage claimed not exceeding £20.] 

— ^An appeal to the High Ot. against the 
decision of a county ct. judge granting a new 
trial is an appeal “ in an fiction ** within 
188S Act, s. 120. & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal. — Ward v. Snetman (1925), 
133 L. T. 660 ; 41 T. L. R. 698. D. 0. 

AnnoicUion : — Refd. Hives v. Dawson (1927), 44 T. L. R. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v Dawson (1927), 138 L. T. 238; 44 
T. L. R. 37, D. C. 

783a. Order for payment of possession fees of high 
bailiff— Under Ord. 27, r. 1 (2).]— (1 ) A 
Div. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purpoited to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
foimd. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 16 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed; — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking keeping such possession as would 
entitle him to claim fees ; (3) there was 

evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 


draw from possession, but kept actual as 
distinct from walking possession ; & there- 
fore the order of the county ct. was right. 
— ^A. W., Ltd. v. Cooper & Hall, Ltd., 
[1925] 2 K. B. 816 ; 94 L. J. K. B. 831 ; 
133 L. T. 608. 

789. Add- Annotations : — Consd. Ward v. Snoiman 
(1925), 133 L. T. 560. Refd. Lloyd v. Cook 
(1928), 97 L. J. K. B. 657. Mentd. Niinrno 
Connell. fl9?41 A. C. 595; Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

809. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

810. Add. Annoiatwns : — Mentdr^e Rosse, Par- 
sons V. Rosae (1923), 93 L. J. Ch. 8 ; Per- 
forming Right Soc. V. Mitchell & Booker, 
[1924], 1 K. B. 762. 

818. Add. Annotation : — As to (1) Refd. Phillips 
V. Britannia Hygienic I^aundry Co., [1923] 
1 K. B. 539. 

832. Addi Annotations: — As to (1) Distd. Martin 

V. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924J 2 K. B. 75. 

842. Add. Annotation : — ^Mentd. Gregg v. Richards, 
[1926] Ch. 521. 

851. After this case add the following cross- 
reference : — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.] — See Agriculture, No. 2664. 

852. Add. Annotation : — Consd. Leyton U. 0. v. 
Wilkinson, [1927] 1 K. B. 853. 

853. Add. Annotation : — Mentd. Commercial 
Credit Co. of Canada v. Pulton, [1923] A. C. 
798. 

900. Add. Citation : — ^20 L. G. R. 653. 

Add. Annotations : — Mentd. Aston v. Smith, 
[1924] 2 K. B. 143 ; Precious v. Reedie, 
[1924] 2 K. B. 149 : Queen’s Club Garden 
.Estates v. Bigncll, [1924] 1 K. B. 117. 

903^ Annotations : — For the existing annotations 
substitute as follows : — 

Annotations : — Overd. AbrahaniK v. Dimmock, [10151 1 

K. B. 6ti2. (^ook V. Gordon waH vrronfTly decided (BufKLFT, 

L. J.). Refd. The Crescent, Groat Northern S.S. Fishing 
Co. V. S.S. Croacont (1803), 62 L. J. P. 63. 

913. Add. Annotation : — Refd. Simmons v. Crossley, 
[1922] 2 K. B. 96. 

928a. Reference to statutory & other orders Sc to 
private & local Acts — Duty to supply copies 

for use of court.] — Practice Note, [1926] 

W. N. 308, D. C. 

933. Add. Annotations : — Mentd. Llewellyn tf. 
Turner (1922), 126 L. T. 632 ; Miss Gray, 
Ltd. V. Cathcart (1922), 38 T. L. R. 662. 

938. Add. Annotation : — Distd. Rackham r. 
Tabrum (1923), 129 L. T. 24. 

945. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 646. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct. — Drum- 
mond V. Hbrvey (1927), 138 L. T. 200; 44 
T. L. R. 14, D. 0. 
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Part IX. — Certiorari, Prohibition and Mandamus 


979. Jdd. Annotation .’-r-Apld. B. v. Central 
Criminal Court JJ., Ex p* L. C. 0., [19251 2 
K. B. 43. 

980a. Not action voluntarily brought In county 

court not having Jurisdiction.] — (1) A 
pltf. who voluntarily sues In a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari, 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appearance in the High Ct. Pltf 
is not entitled to judgment In default of 
appearance, & such a judgment, if obtained 
by him. will be set aside for irregularity. — 
Giusti Patents & Engineering Works, 
Ltd V. Magos, [1923] 1 Ch. 615; 02 L. J. 
Ch. 345 ; 40 R. P. C, 199 ; 8uh nom, Guisti 


Patents & Engineering Works, Ltd. v. 
Maggs, 129 L. T. 438. 

i008a. On obligation of defendant to appear — 
Judgment in default of appearance — Validity*] 

— Giusti Patents A Engineering Works, 
Ltd. V. Maggs, No. 980a, ante, 

1016. Add, Annotations : — Consd. Be Stanton, 
[1928] 1 K. B. 464. Held* R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1926] 2 
K. B. 43. 

1038. Add. Annotation : — Consd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 33. Refd. Hunter v. 
Stadtische Hochseeflscherei Gemeinniitzige 
Gesellsohaft (19261. 1.33 L. T. 488; Mansfield 
V, Robinson [1928] 2 K. B. 353. 

1064. Add. Annotation : — Apld. Pringle v. Hales, 
[1925] 1 K. B. 673. 


Part XII. — Statutes Conferring Special .Jurisdiction. 

1146. In the cross-reference following this case I & Similar Societies ’* read “ See^ generally y 
tor “ See, generally , Industrial, Provident ‘ Insurance.** 
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CRIMINAL LAW AND PROCEDURE. 

Note. — ^After Juno 1, 1926, aee Criminal Justice Act, 1926 (c» 86). 


Part I. — Principles of Criminal Liability. 


8. Add, AnnotaHons : — Consd. Sorrell v. Smith, 
[1925]' A. C. 700. Refd, British Oxygen Co. 
V. Liquid Air, [1025] Oh. 883. Mentd. Brime- 
low V. Oasson, [1024] 1 Ch. 302 ; Sorrell v. 
Smith, [1924] 1 Ch. 606 ; Thompson v. British 
Medical Assocn., [1924] A. 0. 764. 

21 Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

22. Add. Annotation : — Retd. Jarvis v. Surrey 
County Council. [1925] 1 K. B. 564. 

23» Add. Annotation : — ^Refd^ J arvis v, Surrey 
County Council, [1926] 1 K. B. 654. 

38. Add. Annotation : — Retd. R. v, Denyer, 
[1926] 2 K. B. 258. 

40. Add. Annotation : — Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

40a. Right of defendant to give evidence — ^As to his 
state of mind.] — (1) Evidence that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On the question of mens rea, deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — R. v. Fitz- 
PATUiCK (1026), 19 Cr. App. Rep, 91, C. C. A. 


45. Add, Annotation : — Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

47. Add. Annotation : — ^Mentd. Rodboume v. 
Hudson (1924), 41 T. L. R. 132. 

65. Add. Annotation : — ^Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 

72a. Refusal to maintain wife Sc faluiy.j — It is no 

defence to a charge of “ wilfully refusing & 
neglecting to maintain’* a wife &> faimly, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond jtde but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. J/ens rea is immaterial, 
— Biggs v. Bubridge (1924), 89 J. P. 75 ; 
22 L. G. R. 666, D. C. 

167. Add. Annotation : — Refd. R. v, Denyer, 
[1926] 2 K. B. 268. 

177. Add, Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add, Annotation : — Consd. R. v* Bateman 
(1925), 94 L. J. K. B. 791. 

212. Add, Annotation: — As to (3) Cemsd. R, v, 
Bailey, [1924] 2 K. B. 300. 


PART I. SECT. 1. 

•a. Misdeineanour,} — SenibU : at 
cozuQion law difiobedicnco to a statu to 
is a inisdomeaDoiu*. — O’D ea v, Mid- 
WIVEB REGISTKA'nON BoABU (1924), 
26 W. A. L. R. 129.— AUS. 

24 i. SkUtUory offeitces — ** Offence — 
Prevention of Crimes Act, 1871 (c. 112), 
s. 7.] — Stuathern V. Padden, [192GJ 
S. O. (J.) 9.— SCOT. 

24 ii, ** Crime ” — Prevention of 

Crimes Act, 1871 (c. 112), sa. 7, 20.1 — 
To be relevant a cliargro of a con- 
travention of sect. 7 must libel upon 
its face a conviction on indictment of 
an ofCeuco, & a previous conviction of 
an ofEonco, both of which offences must 
be “ crimes *' as defined in sect. 20. — 
Murray V. Macmillan, [19271 S. C. (J.) 
14.— SCOT. 


PART I. SECT. 2, SUB-SECT. 1. 


29 ii. 


Criminal Code, a. 247.]- 


B. v. Hurt (1923), 48 Can. Grim. Gas. 
82 ; 55 O. L. B. 48,— CAN. 

29 ill. .1 — B. V . Canadian 

Allis-Ohambeks, Ltd. (1923), 48 

Can. Grim. Gas. 63 ; 54 O. L, B. 38. — • 

CAN. 

80 ii. .] — ^A fish merchant was 

convicted on a chargre of clandestinely 
taklner possession of fish boxes, the 
property of various fish merchants, 
well knowing that he had not, & would 
not have, rooeived permission from tho 
owners to his doing so, & with uaituBT 
the boxes by filling them with fish & 
dispatching them to tho fish market at 
Glasgow : — Held : os there was nothing 
olandestine in the conduct of accused, 
he wa«» not guilty of the offence charged. 
—-Murray v. Bobertson, [1027] 
S. C. (J.) 1.— SOOT. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

33 li. ^ .Crawford 


(N. B.), [1927] 2 D. L. B. 565 j 47 
Gan. Grim. Gas. 134. —CAN. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

59 i. Notification of corUagioiLs disease 
—Public Health Act, R. 8. O., 1914 
(c. 218), 6. 55 (1).] — Where deft., a 
qualified medical praotitionor, honestly 
believed that a disease was not com* 
munloable ; — Held : there was no 
mens rea, 8c he could not be guilty of a 
oriiulnal offence. — R. v. Gordon, 
[1024] 2 D. L. B. 358 ; 42 Gan. Grim. 
Gas. 26 ; 54 O. L. B. 355.— CAN. 

o (p. 38) i, .] — Mens rea Is an 

essential ingredient of the offenco of 
possessing apparatus suitable for tho 
manufacture of spirits contrary to 
Inland Revenue Act, s. 180 (e). This 
does not mean that guilty motive or 
Intention mnst be shown. Mens rea. 
can bo shown by the presumptions of 
fact which may be raised against 
accused by the nature of the apparatus 
found In his posfsession & the ciroum- 
stanoes surrounding that possession. — 
R, (Jackson) v. Hutchinson, [1925] 
3 W. W. R. 744.— CAN. 

sb. Keeping beer over legal strength — 
Ontario Temverance Act, 1916 (c. 60), 
s, 40.] — Held: mens rea necessary 
element. — R. v, Hyde, [1926] 2 D. L. B, 
958 ; 44 Oon. Grim. (3as. 1. — CAN, 

•o. .]—Held: mens rea not 

necessary element. — B. v. Burke, 
[19251 8 D. L. B. 625 ; 44 Can. Grim. 
Gas. 234.— CAN. 

■f , Using bottle for liquor incorrectly 
labelled.} — Held : mens rea essential 
ingredient. — R. v. Savioh (Out.) (1927), 
47 Can. Grim. Gas. 262,— CAN. 

sj. Branding aindnialtpiihout aidhoriiy 
of owner-^Brand Act,R, 8, 8., 1920 
(c. 123). a. 17(6).] — Held : mens rea 
essential ingredient. — C lark v. I^awson 
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(Sask.), [1926] 1 W. W. B. 173 ; 46 
Gan. Grim. Gas. 118. — CAN, 

PART I. SECT. 3, SUB-SECT. 3.— B. 

o. Delete the word ** not.*' 

PART I. SECT. 5, SUB-SECT. 1.— 

B. (b). 

201 ii, Proof theU accused uiuler 

fourteen — Onus of proof lies on accused.} 
— B. V. Schneider (Sask.), [19271 1 
D. L. B. 999 ; [1927] 1 W. W. B. 306 ; 
47 Can. Ciim. Oas. 61. — CAN. 

PART I. SECT. 5, SUB-SECT. 2. - 

B. (b). 

229 xiii. .]— A man may 

appreciate tho nature & quality of his 
deed as an illegal act, & may yet be 
insane in lespeot that Jtie falls to 
recognise that tno act Is morally wrong : 
& it is sufileiont to justify a finding that 
accused Is Incapable of instructing his 
defence that, although sane in Ordinary 
matters, he is insane in regard to tho 
particular aubj<xjt-mattcr of tho charge 
which is made against him. — H.M. 
Advocate v. Sharp, [1927] S. C. (J.) 
66.— SCOT. 

229 xiv. .] — Tola Ram v. 

R. (1927), I. L. R. 8 Lah. 684.— IND. 

9 i. — .] — A man may 

be suffering from some form of insanity, 
in tho souse in which the word would 
bo used by an alienist, but may not be 
suffering from unsoundness of mind, as 
defined in Indian Penal Code, s. 84. 
The law reoognlses notliing but 
incapacity to realise the nature .of the 
act, 8c presumes that where a man’s 
mind or his faculties of ratiocination 
are Bufflciontly clear to apprehend 
what ho Is doing, he mnst always bo 
presumed to intend tho consequences 
of the action he takes. — ^M am Bam 
V, B. (1926), I, L. B. 8 Lah. 114.— IND. 



Cases 330a— 980. 


English and Empire Digest Supplement. 


280a. -,] — The Ct. of Criminal Appeal has 

no power l/o alter the rules in McNaghievCa 
Casey No. 229, ante, — v, FLAVELii (1926), 
19 Cr. App. Hep. 141, C. 0. A. 

248. Add. Annotation : — Mentd. R. v. Harris, 
[1927]2K.B.587. 

244a. 8.P. — R. V. Kopsch (1926), 19 Cr. App. 
Rep. 50, O. 0. A. 

302. Add, Annotation: — As to (1) Consd. R. v. 
Bateman (1925), 94 L. J. K. B. 791. 

306. Add, Annotation : — Reid. R. v, Canbam 
(1925), 18 Or. App. Rep. 163. 

417. Add, Annotations : — Consd. A.-G. for Straits 
Settlmt. V, Pang Ah Yew, [1925] A. C. 665. 
Refd. Badman v. R., [1924] 1 K. B. 64. 

466. Add, Annotation : — Held. Lake v, Simmons 
(1926), 95 L. J, K. B. 586. 

610. Add, Anno1niio7i : — Mentd. Pickup v. United 
Kingdom Dental Board, [1928] 2 K. B. 469. 

708a. Not supported by evidence that de- 

fendant accessory after the fact.] — R. v, 

Fitzpatrick, No. 40a, ante, 

732a. -.] — R. V. Fitzpatrick, No. 40a, ante. 

751a. .] — On a charge of attempting to obtain 

by false pretences, “intent” & “attempt” 
must be carefully distinguished. — R. v. 
Punch (1927), 20 Cr. App. Rep. 18, C. 0. A. 


765. Add, Annotation : — Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

756. Add, Annotation : — Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

812. Add, Annotations : — Consd. Sorrell v. Smith, 
[1926] A. C. 700. Refd British Oxygen Co. 
V. Liquid Air, [1925] Ch. 883. Mentd. 
Brimelow v, Casson, [1924] 1 Ch. 802 ; Sorrell 
V, Smith, [1924] 1 Ch. 606 ; Thompson v, 
British Mescal Assocn., [1924] A. C. 764. 

814. Add, Annotations : — As to (1) Refd.^Hardie & 
Lane v, Chilton, [1928] 2 K. B. 306. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
GenerallUy Refd. G. W. K. v, Dunlop Rubber 
Co. (1926), 42 T. L. R. 376. Mentd. Brime- 
low V, Casson, [1924] 1 Ch. 302. 

861. Add. Annotation : — Generally y Refd. R. v, 
Berg, Britt, Carr4 & Lummies (1927), 20 
Cr. App. Rep. 38. 

902. Add. Annotation : — Refd. R. v, Gordon (1925), 
133 L. T. 734. 

913. Add. Annotations : — ^Mentd. R. v. Harris, 
[1927] 2 K. B. 687; R. v. Noble (1928), 20 
Cr. App. Rep. 191. 

930. Add, Annotation : — Refd. R. v. Luberg (1926), 
135 L. T. 414. 


part I. sect. 5, sub-sect. 2.— 
B. (c). 

246 iii. .] — The driver of a 

motor car was ohanfod with causing 
the death of a pedestrian by his reck- 
less driving. Ho stated that he was 
not guilty “in respect that by the 
incidence of temporaiy mental dis- 
sociation duo to toxic exhaustive 
factors ho was unaware of the presence 
of deceased on the highway & of his 
injuries & death, & was incapable of 
appreciating his immediately previous 
& subsoqueut actions.’* It was not 
disputed that tho pedestrian’s death 
had been caused by the oxocssive 
speed & dangerous manoeuvriug of the 
car : — Held ; if accused was othor>vise 
in a condition which justified his 
driving a car, & if, throiigh no fault of 
his own & for some canso ontwith his 
control & which ho was not bound to 
foresee, ho became either gradually or 
suddenly not master of his action, 
through some mental defect, & was in 
that state at the time of tho accident, 
tho jurj' were entitled to return a 
verdict of not guilty. — H.M. Advocate 
V. IliTCiiiE, [1926J S. C. (J.) 45. — 
SCOT. 

PART I. SECT. 5, SUB-SECT. 2.— E. 

279 i. Need not he scientific evidcTicr.] 
— K. V. McCoskev, [1927] 2 D. L. II. 
539 ; 47 Cam Crlm. Cas. 122; 60 

O. L. R. 44.— CAN. 


PART I. SECT. 6, SUB-SECT. 3.— A. 

h 1. .]— Waryam Sinqh V. 

li. (1926), I. L. II. 7 Lab. 141.— IND. 


PART I. SECT. 5. SUB-SECT. 3.— B 

297 iv. .] — Evidence of drunken 

ness falling short of a proved incapacity 
in accused to form the intent neci^ssary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink so that he more readily gave 
way to some violent passion, does not 
rebut the presumption that a mar 
intends the natural consequences oi 
his acts. — Sheru & Gama v. R. (1923), 
I. L. R. 7 Lab. 50.— IND. 


PART I. SECT. 6, SUB-SECT. 2.— B. 

466 iv. .] — ^Where several 

persons join in beatmg another with 
lathis^ & inflict such serious injuries 
on him that he dies shortly after tho 
heating, all are guilty of tho offence of 
murder without dlstinotion. — R. v, 
Umed (1923), I. L. R. 45 AU. 727.— 
IND. 

456 V. .] — The doing to 

death of one person at the hands of 
several persons, in circumstances in 
which it could never be known by which 
hand life was actually extinguished, 
amounts to murder, & not merely 
attempted murder, on the part of 
each of the persons concerned. — 
Ghosh v. R. (1924), 41 T. L. R. 27 ; 
L. R. 52 Ind. App. 40. — IND. 


PART I. SECT. 6, SUB-SECT. 3.— 

B. (a). 

n i. .] — A person cannot he said 

to have aided & abetted another, wlier© 
tho latter had no oousciousness of his 
act & exercised no volition in the 
matter. — R. v, Hasool, [1924] App. D. 
44.— S. AT. 


PART I. SECT. 6, SUB-SECT. 6.— C. 

772 i. l/LabUity for atiem pt — Larceny. ] 
— R. V. Shatd, [1926] 3 D. L. R. 653 ; 
[1920] 2 W. W. R. 319 ; 46 Can. Ci im. 
Cag. 200 ; 36 Man. L. R. 64.— CAN. 

PART I. SECT. 6, SUB-SECT. 6.— D. 

•f. Charge of assault with intent to 
commit rape — Amounts to charge, of 
attempted rape .\ — R. v, MacIntyre 
(1925), 43 Can. Crim. Cas. 356. — CAN. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

h 1, .] — Every person of 

legal responsibility who knowingly & 
voluntarily oo-operates with, or aids 
or assists or advises or enoouragos 
another in the commission of a crimo 
Is an accomplice, without regard to 
tho degree of his guilt. — R. v, Gal- 


lagher, [1924] 4 D. L. R. 1059 ; 3 
W. W. R. 357.— CAN., 

PART I. SECT. 6, SUB-SECT. 8.— A. 

si. .] — Conspiracy cannot exist 

unless two or more persons are parties 
to an agreement to do an Illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed to know, that tho 
carrying out of the purpose involves 
the commission of an indictable offence. 
— R. V. Se(ML, fl925J 4 D. L. R. 762 ; 
Q. R. 39 K. B. 436.— CAN. 

PART I. SECT. 6, SUB-SECT. 8.— C. 

831 i. Otic alone cannot conspire .] — 
There can be no conspiracy unless two 
or more minds are iia idem as to their 
object. — IlARRlS V. R. (1927), 48 

N. L. R. 330.— S.-AF. 

835 i. Husband <£? wife .] — Husband 
& wife cannot cjonspire together so as 
to bo guilty of the crime of conspiracy. 
— R. V. MoKectue, [1926] N. Z. L. H. 

1.— N.Z. 

PART I. SECT. 6, SUB-SECT. 8.— N. 

894 ii. — — - — ' — R. V. Book- 
HALTER & Lanin, [1924 J 3 D, L. R. 
122 ; 42 Can. Crlm. Cas. 186.— CAN. 


PART I. SECT. 6, SUB-SECT. 8.— O (a). 

921 i. Conspiracy may be inferred 
from facts proved .] — R. v. Simtngton 
(B. C.) (1926), 46 Can. Crim. Cas. 249.— 

CAN. 

921 ii. S. l\ R. V. Thornton (B. C.) 
(1926), 46 Can. Crim. Cas. 249.— CAN. 

q j. .] — If an Information 

charges a conspiracy between A., B., 
C. & D., together & with E. & F. &. 
others, & a conviction finds A. guilty 
of a conspiracy with B. & with E. & F. 
& others, tho conspiracy on which A. 
is convicted is not a different con- 
spiracy from the one on which ho was 
cuargod. — R. v. Marino & Crtsopi, 
[1927] 2 W. W. R. 468 ; 47 Can. Crim. 
Cas. 348 ; 38 B. C. R. 462.— CAN. 
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ToL ZIV.— Criminal Law. Cases 960a— 1235. 


Part II. — Original Criminal Jurisdiction. 


960a. .] — Grey's (Ix)rd) Case (1641), 1 

State, Tr, 439. 

961a. Right ot Scotch peer.] — Sanchar’s (Lord) 
Case (1612), 9 Co. Hep. 117a ; 77 E. R. 902 ; 
svib nom, Sanquibe’s (Lord) Case, 2 State, 
Tr. 743. 

Annotationa : — Consd. R. v, GraUam (1791), 2 Leach, 547. 
Befd. Clarendon’s Case (J667), 6 State, Tr. 291. Mentd. 
Judgment & Execution in Treason & Felony Case (un- 
dated), 12 Co. ^p. 129 ; II. V. Cooke (182u), 7 Dow. & 
Ry. K. B. 673 ; Smith v. R. (1849), 13 Q. B. 738 ; R. v, 
Eyre (1868), L. R. 3 Q. B. 487 ; R. v. Plummer, [1902] 
2 K. B. 339. 

967a. Not by articles exhibited by peer in 

House of Lords.] — Clarendon’s (Earl) 

Case (1607), 6 State, Tr. 291. 

975a. .] — Somerset’s (Duke) Case (1551), 

1 State, 615. 

988» Add» Annotation : — Mentd. Everett v. 
Griffiths, fl924] 1 K. B. 941. 

989. For “ R. v. Elliot ” read R. v. Elliot, 
Hollis & Valentine.” 

Add, Annotations : — Refd. R. v, Paty (1704), 

2 Ld. Raym. 1105 ; Burdett v. Abbot (1811), 
14 East, 1. 

991. Add. Annoiaiion : — Consd. R. v. Cory, [1927] 
1 K. B. 810. 

992. Add. Annotation : — Refd. T^eyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1004. Add. Annotation : — Mentd. British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383. 

1007. Add. Annotations : — Generally^ Mentd. R. v> 
Evening Standard, Ex p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
Ex p. Same, R. v. Daily Express, Ex p. 
Same (1024), 40 T. L. R, 833 ; R. v. Daily 
Mirror, Exp. Smith, [1927] 1 K. B. 845. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.] — 

An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
I^ayable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct, 
Act, 1834 (c. 36). — ^R. v. Central Creviinal 
Court J J., Ex p. London County Council, 
[1925] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666 ; 89 J, P. 65 ; 41 T, L. R. 
269 ; 69 Sol. Jo. 381 ; 27 Cox, C. C. 734, 
D. C* 

1022a. .] — R. V. Devon JJ., Exp. Public 

Prosecutions Director, No. 1138, post. 

1030. Add. Annotation : — Dlstd. R. v. TeesdaJe 
(1927), 138 L. T. 160. 

1031. Add. Annotation: — Dlstd. R. v. Teesdale 
(1927), 138 L. T. 160. 

1031a. .] — It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words “ rogue & vagabond,” 


since the statute itself provides that a person 
convicted of any of those offences ” shall bo 
deemed a I'ogue & vagabond.” — R. v. Tees- 
dale (1927), 138 L. T. 160 ; 01 J. P. 184 ; 
44 T. L. R. 30 ; 28 Cox, C. C. 438 ; 20 Cr. 
App. Rep. 113, C. C. A. 

1049. Add. Annotation : — Mentd. Salvesen (or 
von Lorang) v. Austrian Property Administra- 
tor, [1927] A. C. 041. 

1079a. Fraudulent conversion begun abroad — 

Receipt of proceeds in England.] — A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, s justiciable 
in this country. — R, v. LyI 8I^ (i324), 18 Cr. 
App. Rep. 69, 0. 0. A. 

1100. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

1101. Add. Annotation : — Dlstd. The Fagernes, 
[1927] P. 311. 

1124. Add. Annotations : — As to (2) Refd. The 
Fagernes, [1926] P. 185. As to (4) Refd. The 
Fagernes, [1926] P. 185. 

1138. For the existing paragraph in original 
volume substitute the following paragraph : — 

— .] — ^A person on 

board one of His Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army & Air Foi’co Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who . committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 60), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. ; — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of ' 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect, 115 of that Act, in the county 
where the offender was apprehended. — R. 
V. Devon JJ., Ex p. Public Prosecutions 
Director, [1924] 1 K. B. 503 ; 93 L. J. K. B. 
284 ; 130 L. T. 640 ; 88 J. P. 73 ; 40 T. L. R. 
213 ; 68 Sol. Jo. 422 ; 27 Cox, C. C. 693. D. C. 

. Add. Annotaiions : — Mentd. R. v. Harris, 
[1927] 2 K. B. 687; R, v. Liddle (1928), 21 
Cr. App. Rep. 3. 


PART n. SECT. 3, SUB-SECT. 1.— 

0. (a). 

t 1. .]^IIeld: a letter 

written by deft, from a city in 
Pennsylvania to Ontario, enclosing 


money for travelling expenses Sc con- 
taining Instruotlons to proceed to 
Montreal, was doft,*s act committed 
In Ontario, & a taking & entioiug away 
within sect. 316 of the Code. — H. v. 
LOFTTB (1926), 45 Can. Crim, Cas. 
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390 ; 59 O. L. R. 65.— CAN. 

PART II. SECT. 3, SUB-SECT, 3. 

1254 xvi. R. V. Dk 

Bhuoe (1927), 47 Can. Crlm. Cas. 311 ; 
60 O. L. R. 277.—CAN. 



Cues 1869— 1446a. English and Empire Digest Supplement. 


Part III. — Limitation of Time for Criminal Proceedings. 

1269. Add* Annotation Apld. B. V. Hewitt (1926), 80 J. P. Jo. 721. 


Part IV.—Bail. 


1366. Add. Annotations : — Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. Liddle (1928), 21 
Or. App. Rep. 3- 

1411a. When granted — Only In special cir- 

cumstances.] — R. V. (xREGOBY (1928), 20 Cr. 
Ai)p. Rep. 185, 0. 0. A. 

1416. Add, Annotations : — Apld. R. v. Williams 
(1925), 19 Or. App. Rep. 07. Mentd. R. v. 
Dennis, R v. Parker, [1924] 1 H. B. 867 ; R. 
V, McDonnell (1928), 20 Or. Apj). Rep. 103. 

1436a. When term of imprisonment short.] 

— In the case of a short sentence^ where an 
appeal cannot be speedily heard, the ct. 


may grant bail* — R* v. Selkirk (1925), 18 
Or. App. Rep. 172, 0. 0. A. 

1439. Add. Annotation : — Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 

1445. Add. Citation 87 J. P, Jo. 680. 

Add. Annotation : — Retd. R. v. Davidson 
(1927), 20 Or. App. Rep. 60. 

1445a. .] — The ct., in granting an application 

for leave to appeal against con'nction & 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum. — R. v. IVIacDonald (1928), 21 
Or. App. Rep. 20, 0. C. A. 

1446a. .] — R. V. Davidson, No. S129b, post. 


PART IV. SECT. 1. 


1301 vii. .J — R. V. Cooper- 

bloom (1024), 43 Can. Crim. Cas. 394. 

—CAN. 

1301 viil. — — .] — The main, 

although not necessarily the only, 
consideration that should <letcrmliio 
tho exercise of a iriaglstiate’s dlfc»cretlon 
is the question of seoiirlng the attend- 
ance of accused. — K ok v. R. (1927), 48 
N. L. R. 207.— S. AP. 

ml. Criminal Code, 

s. 696, provides that whore the offence 
is punishable by Imprisonment for 
more than five years a justice of the 
peace, Jointly with some other justice, 
may in certain ciroumstanoos admit 
tho aoous<}d to bail. One justice has 
no Jurisdiction to take tho rcoognis- 
anoos, &, if he does so, no liability is 
imposed, at least no liability which can 
be enforced in a summary manner. — 
R. V. Moore, fl924} 1 W. W. R. Ill ; 
41 Can. Crlm. Oas. 164 ; 18 Sask. L. R. 
00.— CAN. 

•g. AmmirU of hail — Power to in- 
crease.] — Bail was fixed by a magis- 
trato at the close of a preparatory 
examination of accused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admitted eight previous convictions. 
Upon his admission, prosecutor applied 
for an increase of ball, which the 
magistrate granted* Accused then 
applied for an order that the bail 
as originally fixed should stand : — 
Held : it was competent for tho magis- 
trate to reconsider the amount of the 
bail.— SWAKT V. R. (1923), 44 N. L. R. 
133,— S. AF. 

sh. Effect of hail — Whether reckoned 
as ‘part of imprisonme^it.Y~--'Thfi time 
during which prisoner is out on bail 
under an order for boil made at his 
requiist cannot be reckoned as part of 
his term of imprisonment, even though 
such order was ultra nires. — R. v. Iaci, 
[19251 2 W. \V. K. 129 ; 43 Can. Crim. 
Cas. 363.— CAN. 




] — The time of Im- 
for an offonco against 


prlsonmont _ 

Manitoba Temperance Act does not 
continue to run while prisoner is out 
on bail pending an appeal. — R. v, 
Sipes, [1925J 3 D. L. R. 361 ; (1925) 
2 W. W, R. 325 ; 44 Gan. Crim. Cas. 
60 ; 35 Man. L. R. 151.— CAN. 


sk. Estreoimenl of bail .] — The pro- 
cedure to be followed on an appiioa- 
tlon to estreat ball is to be found in 


Bail Act, 8. 12 (2). — R. v. Briggb 
(1923), 33 B. C. R. 297.— CAN. 

si. Application to remit — 

Appeal.] — No appeal lies from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of appct. *8 bail-bond. — R. v. 
Schneider (1923), 40 Can. Crim. Cas. 
206 ; 56 O. L. R. 215.— CAN. 

PART IV. SECT. 2. 

p i. .] — R. V. Murray (1026), 

59 N. kS. R. 119.— CAN. 

1336 111. .] — The fimdamental 

test on ball motions Is tho probability 
of prisoner’s evading justice. — The 
State v. Purcell, [1926]T. R. 207 ; 69 
I. L. T. 141.— IR, 

1344 i. Severity of punish- 

mefni.] — The ct. may have regard to 
(a) tho seriousness of tho crime 
charged ; (6) the severity of tho punish- 
ment ; ic) tho strength of the case on 
the depositions ; (d) tho prospect of a 
reasonably speedy trial ; & (e) tho 
opposition of tho A.-G. — The State r. 
Purcell, [1926] I. R. 207 ; 59 I. L. T. 
141.— IR. 

1344 ii. .] — Krishna 

Chandra Jagati v. R. (1927), I. L. R. 
6 Pat. 802.— IND. 

1349 i. Conduct of prisoner- — Tamper- 
ing ‘uyith Croum tvit7i€88e8.] — Tainpeilng 
With the prosecution witnesses may bo 
a good i*eason for refusing ball. — 
Krishna Chandra Jagati v. R. (1927), 
I. Jj. R. 0 Pat. 802.— IND. 

1849 ii. ,] — ^Where bail was 

opposed, on ,lho grotmd that accused 
bad been arrested before Investigations 
were complete to prevent his tampering 
with Crown witnesses : — Held : the 
magistrate was not warranted In 
refusing bail for that reason. — KoK v. 
R. (1927), 48 N. L. R. 267.— S. AP. 

PART IV. SECT. 4 . 

1861 V. V. Staoo 

(1925), 44 Can. Grim. Cas. 128. — CAN. 

o i. .] — The opposition of tho 

A.-G. to the riving of ball, while en- 
titled to groat we%ht, does not bind 
the discretion of the ot. — T he Staitb 
V. Purcell, [1926] I, R. 207 ; 69 1. L. T. 
141.— IR, 

1861 vl. .) — The State v. 

Purcell, [1926] I. R. 207 ; 69 L L. T. 
141.— IR« 

1861 vU, — — ** — — R. V. NOA 


San Htwa (1927), 6 I. L. R. Ran. 276. 
—IND, 

PART IV. SECT. 8. 

1401 V. .) — Whore a police 

magistrate refused to allow accused to 
bo released on bail ponding the pre- 
liminary hearing, an application by 
way of habeas corpus for ocensed's 
release on bail was granted. — R. v, 
MacDonald, [1925) 2 W. W. R. 643.— 
CAN. 

PART IV. SECT. 12. 

sm. Grounds for pranlinp.]— While 
it is not possible to lay down an in- 
flexlblo nijo as to when a person con- 
victed of mx oUamio Sc sontenced to 
imprisonment, who appeals against 
his oouviction, should or should not be 
admitted to boil pending the deter- 
mination ot his appeal, it is important 
to boar in mind that every one is pre-^ 
Bumed to be innocent imtll legally 
oonviot^d, Sc that so far as is humanly 
possiblo the law should be so ad- 
ministered as not to do injustice to an 
innocent person. — R* v. Smith, R. v. 
Barnard (1924), 43 Can. Crim. Cas. 
24 ; 66 O. L, R. 244.— CAN. • 

sn. By Supreme Court of Canada,] 
— A judTO of tho Supreme Ot. has no 
jurisdlotlon to admit to bail an 
accused person ponding his appeal, 
such jurisdiotion being conferred by 
Criminal Code, a. 1019 (1), upon the 
Chief Justice of the appellate ot. or a 
judge of that ot. deslguatod by him.< — 
Steele v. R., [1924] 2 D. L. R. 470 ; 
[19241 S. 0. R. 1 ; 42 Can. Crim. Cas. 
47.-^AN. 

el. Time for entering into 

recogniaanee.] — On an appeal from a 
summary oonviotion, since there Is now 
no time limit for filing the notice of 
appeal under Criminal Code, s. 760, 
there la no time limit for entering Into 
the recognisance whioh may be given 
under sub-sect, c.— R. v. Barilko, 
[19241 4 D. L. R. 832 ; 3 W. W. R. 
424.— CAN. 

0iJ, — R, v. Dbsjaelais, 

[1924] 3 W. W. R. 145.— CAN. 

PART IV. SECT. 18. 

■o. Refusal by sheriff — Summary com- 
plaint. }-^H eld : an appeal to the High 
Ct. of Justiciary against a refusal of 
bail was not confined to oases tried 
upon Indictment. — Liddell v. 
Strathbrn, fl926j B. G. (J.) 107.— 
SCOT. 
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VoL nv.— Ciiminal Law. Oam 1468— 1704a. 


Part V. — Proceedings Preliminary to Indictment 


1458. Add* Annotation : — Refd. Coxm v. Turnbull 
(1925), 89 J. P. Jo. 800. 

1459. Add, Annotation : — Refd. Conn v. Turnbull 
(1926), 89 J. P. Jo. 300. 

1484. Add. Citation .-—SI T. L, R. 401. 

1818a. .] — R. V, Boulton (1871), 12 Cox, 

C. C. 87. 

AivTUdation : — Me&td* B. v, Lnberg (1026), 185 L. T. 414, 

1523. Add, Annotatione : — Mentd. R. v. Harris) 
[1927] 2 K. B. 687; R. v. Noble (1928), 20 
Or. App. Rep. 191. 

1536a. .] — R. V. Boulton (1871), 12 Cox, 

O. C. 87. 

Annotation : — Mentd. B. v, Lubt^rgf (1926), 135 L. T. 414. 

1583. Add. Annotation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 

1611. Add, Annotations: — Refd. Poland v. Parr, 
[1927] 1 K, B. 238. Mentd. Prager v. Blat- 
Bpiel, Stamp ^ Heacock, [1924] 1 K. B. 
666 . 

1622. Add. Annotation : — ^Folld. Isaacs v. Keech, 
[1925] 2 K. B. 354. 

1622a. Town Police Clauses Act, 1847 (c. 89) > 


s. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — Isaacs v, 
Keech, [1925] 2 K. B. 364 ; 94 L. J. K. B. 
676; 133 L, T. 847; 89 J. P. 180; 41 
T. L. R. 432 ; 23 L. G. R. 444 ; 28 Cox, 0. C. 
22, D. C. 

1668a. .] — ^Brown’s Case (1847), cited in 

2 Hale, P. C. at p. 111. 

Annotation .* — Rsfd. Howard v. Qossott (1845' L. T. O. S. 
144. ^ 

1678a. .] — ^Blatchee v . Kemp (1782), 1 

Hy. Bl. 15, n. ; 128 E. R. 10. 

Annotations: — Ooiisd. II. v. Weir (1823), 1 B. & O. 288 
Apld A.-G. V. JoEerya (1824), M‘Cle. 270. 

1678b. Except when Issued to A. & 

constahle.J — ^Wbatherkijj r. Watson (1822), 
1 L. J. O. 8. K. B. 2. 

1704a. To rehear charge — Justices equally 

divided.] — ^Appct. was charged with the 
indictable offence of causing grievous bodily 


PART V. SECT. 1, SUB-SECT. 2.— A. 

1498 i. Necessary to inform prisoner 
under what pmver constable cMng,}— 
A person about to be arrested is 
entitled to know under what power the 
constable la arreatingr him &, If ho 
spocllica a certain power, which the 
person knows the constable has not 
got, ho is entitled to object to suob 
arrest & eaoape from custody, suob 
custody not being a lawful one.— * 
Appasantt Mudauar V. R. (1924), 
1. L. 11. 47 Mad. 442.— IND. 


PART V. SECT. 1, SUB-SECT. 2.— 

F. (b). 

84 . Inclusion of words not applies 
able ,] — Where deft. 'a aiToat was justi- 
fied, as ho was not prejudiced In any 
way : — Held : application for bis 
discharge should be dismissed, not- 
withstanding the Inclusion in the 
warrant of words which were not 
applioable & should have been omitted. 
— OVERSlSKBd OF ThB PoOB V, MaB- 
BY ATT (1924), 42 Can. Crim. Caa. 132 ; 
57 N. S. B. 315.— CAN. 


sp. Sc-cond arrest justified — First 
arrest irregular.] — Ex p. Malatsky, 
[1925] 2 D. L. 11. 212 ; 43 Can, Crim. 
Ca«. 306.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.- 

E. (b). 

1 565 V. 1 — Telegrams from 

the “ police " of a Native State which, 
ill addition to personal desorlption of 
the fugitlYO & suggestions of his 
possible movements, merely alleged 
that he was wanted for emhozelemont 
of money to the value of two lakhs, 
do not oousUtute oiedihlo information 
or reasonable suspicion sufficient to 
^tify his arrest vdthout a warrant in 
British India. — S ubojdb Cxiandba Boy 
Chowdhby V. B. (1924), 1. L. R. 52 
Oalo. 319.— IND. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 

al. Liquor Act, R, S, A,, 1922 

(c, 226), a. 86^.] — Two poUoe officers, 
Buspootdng that aeoused sold liquor 
contrary to the above Act, went to his 
prexxilfieB &, without disclosing their 
Identity, asked him to serve them with 
llquoiy which be did. Having con- 
sumed the liquor they ordered more, 
which was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant I— flaw ,* accused was ** found 
actually comxnitting ** an offence, &, 
could be arrested without a warrant. — 
R. V. Hills, 119941 1 W. W. R. 651 ; 
44 Can, Gi^. 0^. 399 ; 90 Alta. L. B. 
160 .— 6 ai 

A iL — — ManUdba Temperanes Act. 
O. A., 1994 (c. 118), S. n4.]— R. v. 
ZamosL (Idan.).il927i3 W. W. B. 424 ; 
48 Can. Orim. Oas. 898.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 

F. (c). 

1674 iii. .1 — Where an arrest is 

not justified without a warrant, it is 
necessary for the constable making the 
arrest to have the warrant in his per- 
sonal pt)ssession, even although the 
person arrested docs not demand its 
produotiou. It is not suffioient that a 
warrant has been issued directed to 

all or any of the police officers ** of 
the provlnoe, & is m possession of a 
constable on whose instruotions by 
telephone another constable at a 
different place makes the arrest & 
delivers the person arrested to the 
constable who holds the warrant. — 
K, V, Likd&b, [1924] 3 D. L. R. 605; 
2 W. W. R. 640 ; 20 Alta. L. B. 415.— 
GAN. 

1685 V. .] — An arrest on a 

Sunday under a warrant issued for an 
offence against Manitoba Tompoi’anco 
Act, O. A., 1924 (c. 118), is not illegal. 
— R. V, Smith, [1927] 2 D. L. R. 982 ; 
[1927) 1 W. W. R. 734 ; 47 Can. 

Crim. Cae, 845 ; 36 Man. L. R. 386. — 
CAN. 

St. Accused iUegaUv under arrest 
without warrant,] — ^where, when a war- 
rant was issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant: — Held: it 
did not affect the validity of the war- 
rant. — R. V. Babilko, [1924] 1 

W. W. B. 60 ; 41 Can. Grim. Cas. 193 ; 
90 Alta. L. H. 126.— CAN. 


PART V. SECT. 1. SUB-SECT. 8. 

di. By other constables acting 

in concert ,] — The authority given by a 
search warrant to the constable to 
whom it is addressed extends to the 
other constables acting in concert 
with him under — R. v. Diamond, 
[1994] 1 D, L. B. 1088; 1 W. W. R. 
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444 ; 42 Can. Crim. Cas. 90 ; 20 Alta. 
L. R. 60.— CAN. 

lU Validity of information ,] — 

The ct. refused to set aside a search 
warrant issued imder the above Act, 
where the grounds of suspioion wore 
written on a separate piece of paper 
attached to the information but not 
initialled. — R. v, Wilson, Kt p. Hab- 
BTNOTON (1911), 40 N. B. B. 384. — 
CAN. 

I ii, ^ search warrant 

issued imder the above Act will be 
quashed where no mounds of suspicion 
are stated in the Information. — R. v, 
Nickbhson, Ex p, WicstoN (191*1), 40 
N. B. R. 382.— CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


a i. .) — R. V. Mlakeb, 

[19231 2 W. W. R. 206 ; 89 Can. Crim. 
Cas. 384.— CAN, 


a ii. To try charge without inquire 

ing as to arrest .] — Where an accused 

I >erson is before a magistrate who has 
uriadlction over tho offence, the 
magistrate need not inquire how ho 
came there, but may proceed to try 
the case, notwithstanding objection by 
accused that he was wrongfully ar- 
rested without warrant. — R. v, Al- 
berts, [1024] 2 D. L. K. 803 ; 1 W. W. 
R. 863.— CAN. 

0 i. .] — If accused be found 

guilty of a lessor included offence, it is 
unnecessary to amend the charge. — 
QUN t). R., [1924] 4 D. L. R. 182.-^AN. 


e i. 


To hear charge on subse- 


guent information — Prior illegal arrest,] 
— If a person is duly charged with an 
offence on an information under oath, 
& is arrested on a warrant duly issued 
& brought before the magistrate, the 
magistrate's juriadlotlon is not ousted 
by tho fact that at the time of the 
information Sc arrest accused was 
under detention as the result of an 
illegal arrest without warrant.— 
R. V, Johnson, [1924] 3 D. L. R. 470 ; 
1 W. W. R, 828 ; 34 Man. L. R. 100.— 
CAN. 


e li. Prior illegal search, ] — 

Held : assuming a search to have 
been illegal, it did not affect sub- 
sequent prooeedlngs under a war- 
rant, Sc there was nothing to affect 
the jurisdiction of the magistrate. — 
B, V. DipENTA (1924), 42 Con. Grim. 
Oas. 152 ; 67 N. S. R. 204.— CAN. 
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harm by the reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench, Appct. 
then obtained a rule nwi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable OfEences Act, 1848 
(c. 42), 8. 25 : — Held: under that sect, the 
duty of the justices to dischai^e the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be dischaiged. — K. r. Hebt- 
poRDSHfRE JJ., Ex p, Larsen, [1926] 1 K. B. 
191; 95 L. J. K. B. 130; 134 L. T. 143; 
89 J. P. 205 ; 42 T, L. R. 77 ; 28 Cox, 0. C. 
90, D. C. 

1793. Add, Annotations: — Consd. R. v. Beebe 
(1925), 133 L. T. 730. Refd. Statham v. 
Statham (1928), 45 T. L. R. 127. 

1794*. Add, Annotation : — ^Refd. R. v, Brixton 
Prison, Ex p, Shure, [1926] 1 K. B. 127. 

1798a. Several prisoners charged on same facts — 
Differentiation of charges — One prisoner 
punishable summarily — Other prisoner punish- 


able on indictment.] — When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary. — R. v. Cope (1925), 94 
L. J. K. B. 062 ; 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 i 27 Cox, C. O. 778 ; 
18 Or. App. Rep. 181, O. O. A. 

1804. Add, Annotation : — Mentd. R. v, Ely JJ., 
Ex p, Mann (1928), 45 T. L. R. 92. 

1810a. Add, Citations 1 K. B. 248; 93 

L. J. K. B. 65; 130 L. T, 414; 27 Cox, 
C. C. 581. 

1810b. How proved.] — (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
—R. V, Smith, fl925] 1 K. B. 603 ; 94 L. J. 
K. B. 592 ; 132 L. T. 799 ; 89 J. P. 79 ; 
41 T. L. R. 359; 27 Cox, C. C. 782 ; 18 
Cr. App. Rep. 170, C. C. A. 

1810c. -.] — Breach of recognisance must 

be strictly proved. — R. v, Butler (1926), 19 
Cr. App. Rep. 127, C. C. A. 


Part VI. — Indictments. 


1823. Add, Annotation : — Refd. Scammell v, 
Attlee (1928), 45 T. L. R. 75. 

1826. Add, Annotation : — Apld. Hart v, Hudson, 
[1928] 2 K. B. 629. 

1900a. Receiving property — ^Known to have been 
obtained by fraud or false pretences.] — To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— R. V, SCH WELLER (1924), 18 Cr. App. Rep. 
52, C. C. A. ^ ^ 

1010a. Fresh indictment in respect of another 


offence — Founded on facts disclosed in de- 
positions.] — Wlierc a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — R. v, 
Morgan, [1925] 1 K. B. 752 ; 94 L. J. K. B. 
672 ; 133 L. T. 94 ; 89 J. P. 1.S5 * 28 Cox, 
C. C. 1 ; 18 Cr. App. Rep. 180, C. C. A. 

1913a. Multiplication of indictments — Disap- 


PART V. SECT. 2, SUB-SECT. 4. 

1801 i. Form of commUvwrd — Omis- 
Sion of time of offence .] — A wairant of 
oommitmont did not comply with 
Sximmary CJonvictions Act, BiC., 1915, 
in not fixing the time when the offence 
won committed ; — Held : bad. — R. v. 
lloDOERS, [1923) 3 W. W. R. 955 ; 
41 Can. Crlm. C^. 190 ; 33 B. O. R. 
10.— CAN. 

1801 ii. Error in statutory 

description of offence. ] — The use tn the 
warrant of commitment of the words 
** ceremony of marriage *' instead of 
“ form of marriage,*" as in the st-a- 
tntory description, is no ground for 
setting aside a conviction, tho mean- 
ing in both cases being the same 
& not distinguishable. — R. v. Roop, 
[1924] 3 D. L. R. 9»5 ; 67 N. S. R. 
325.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

g i. .) — R. V. MoArthttr's Bail 

1897), 3 Terr. L. R. 37.— CAN. 

sv. EstreatTnent of recognisance.] — 
The estreating of a recognisanoe by a 
magistrate may bo carried out under 


Criminal Code, s. 1099, & any further 
newssary proceedings follow under the 
subseqtuenl sects, without tho rouuiro- 
ment of any order of the cts. — R. v, 
McCoy & Brown (1924), 34 B. C. R. 
14.— CAN. 


fW. 

57 N. 


.] — R. V. Mariuott (1924), 

S. R. 227.— CAN. 


sx. Notice of motion to accused 

<S? sureties necessary .] — R. e. MoTavish, 
Exp. Brown (Man.), [1927] 1 D. L. R. 
893; [1927] 1 W. W. K. 182; 47 

Can, (Mm. Cas. 251. — CAN. 


B 2 . When ordered,] — R. v. 

Lkpicki, [192.51 4 D. L. R, 170 ; [1925] 
2 W. W. R. 726 ; 44 Can. Crlm, Cas. 
263.— CAN. 

•a. One surety hound 

instead of two.] — R. v, Carvbry, Ex p. 
Howe, [1925] 8 D. L. R, 414 ; 44 Can. 
Crlm. Cas. 69.— CAN. 


sb. R. V. Sullivan 

(1914), 29 W. L. R. 115 ; 18 T). L. R. 
635 ; 23 Can. Grim. Cas. 174.— CAN. 

Within, discretion of 

court ,] — R. V. MoTavish, Ex p. Brown 
(Man.), [1927] 1 D. L. R. 893 ; [1927] 
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1 W. W. R, 182 ; 47 Can. Grim. Cfets. 
251.— CAN. 

gf , Discharge of. ] — R. v. Schram 

(1845), 2 U. C. R. 91.— CAN. 

sk. Avoidance o/.j — R. v, Mac- 

Donald (1925), 43 Can. Crlm. Cas. 381. 
—CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 lii. Newly created offence.] 

— A statute ^omes into force on tho 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even although 
before the actual time at which the 
Royal assent was given, is within the 
Act. — R. V, Rooco, [1924] 1 D. L. R. 
601 ; 41 Can. Crim. Cas. 101.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

1907 i. Separate indictmeTits in respect 
of same transaction — Where act c<m^ 
stitvtes more than one offence — Attempted 
carnal knowledge of young ffirl df 
indecent assault.] — R. v, Lanolet 
(N. B.). [1927] 3 D. L. R. 934 ; 48 
Can. CMm. Cas. 293. — CAN. 
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proved,] -~(1) The ct. entirely approves of a 
ct. of trial dealing with aU outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 

B. V. Taylor {alias Saunders, alias Wallace) 
(1924), 18 Or. App. Rep. 2.5, C. C. A. 

Annot(di^:~Oenerally, Befd. R. v. Taylor (1026). 19 Cr. 

App. liep. 146. 

1913b. — .]~“R.v. Clarke, No. 2116a, posf. 

1918c, — .]<—B, V. Tykeman, No. 6369b, 

post 

1913d, — ^,] — Offences which may lawfully 

be charged in^ one indictment ought not to 
be distributed into more. — R. v. Smith (1926), 
19 Cr, App. Rep. 161, C. C. A. 

1913e. S. P. R. v. Carver (1927), 20 Cr. App. Rep. 
3, O. C, A. 

1934. Add. Annotation : — Folld. R. v. Mosley* 
!19241 2 K. B. 187. 

1937a. .] — Counts for offences within 

Vexatious Indictments Act, 1869 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v. 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B, 
894 ; 130 L. T. 831 ; 88 J. P. 91 , 68 Sol. 
Jo. 757 i 27 Cox, C. C. 636 ; 18 Cr. App. 
Rep. 69, C. C, A. 

Annotation : — Refd. R. v. Morgan, [1925] 1 K. B. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.]— R. V. Dougins (1926), 19 Cr. App. 
Rep. 119, O. C. A. 

1992a. S. P. R. v. Drake (1850), 14 J. P. 483; 
4 Cox, C. C. 333. 

2102a. Prejudice to one defendant,] — Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
— R. V. Townsend, R. v. Hilder (1924), 
18 Cr. App. Rep. 117, C. C. A. 

2105a. ,] — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider wdiether 
accused should not be tricid separately. — 
R. V. Seymour (1927), 20 Cr. App. Rep. 98, 

C. 0. A. 


2115a. .] — ^Indictments should not 

be midtiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — B. r. Clarke 
(1925), 18 Cr. App. Rep. 166, C. C. A. 

2155a. .] — R. V. Luberg, No. 8156d, 

post. 

2195. Add, Annotation : — Refd. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 2 
K. B. 43. 

2219a. .] — Applt. was accused of having 

obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged altemativ' as obtaining 
sums of money by falses|pi'tvences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran ; 
“ by falsely pretending that he would appoint 
.... as manager.” At the close of the case 
for the prosecution the judge tliought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint,” etc. 
The jury convicted applt. on all counts : — 
Held : (1) the conviction for false pretences 
must bo quashed, as the amendment of an 
indictment allowed by Indictments Act, 

1915 (c. 90), s. 5 (1), is an amendment of a 

defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused ; (2) the conviction for 

larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money ; (3) Larceny Act, 

1916 (c. 50), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance. — R. V. Hughes (1927), 130 L. T. 
671 ; 91 J. P. 39 ; 43 T. L. R. 250 ; 28 
Cox, C. C. 336, C. 0. A. 

2316. For ” Criminal I^aw Amendment Act, 1836 
(c. 35),” read “Criminal Law Amendment 
Act, 1885 (c. 09).” 


PART VI. SECT. 4, SUB-SECT. 1. 

t i. .1 — Where the Indictment 

was In the words of the enactment 
describing the olTonoe : — Held : sultl- 
oient. — R. v. McLachlan (1923), 56 
N. S. R. 413 ; 41 CJan. Grim. Gas. 249. — 
CAN. 

k i. .] — R. V. Canadian Allis* 

Chalmers, Ltd. (1923), 64 O. L. R. 
38.— CAN. 


sa. Rape.] — R. r. Ross, 11927) 
D, Li. K. 911 ; 47 (jJan. Grim, Gas. 71 
69 N. 8. R. 55.— CAN. 
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PART VI. SECT. 4, SUB-SECT. 7. 

im. Indecent exposure — ** With in- 
tent to offend .**] — Where the facts 
alleged necessarily implied that the 
act charged was committed “ wilfully ” : 
— Held : notwithstanding the omission 
of that word, the information was 
sufficient. — R. v. Smothers (1924), 67 
N. S. K. 179.— CAN. 

PART VI. SECT, 4, SUB-SECT. 8.— 

B. (a). 

f i. .] — Where ingredients of 

two distinct oflenoes had been mixed 
together in a charge oouLrary to the 
settled principles of criminal pro- 
oodure 8c in violation of Giimlnal Code, 


s. 710 (3) : — Held : prisoner was entitled 
to bis discharge. — R. v. Chuf, 119241 4 
D. L. R. 300 ; 34 B. C. R. 177.— CAN. 

PART VI. SECT. 4. SUB-SECT. 9.— C. 

r. Read now 2102a 1.” 

s. Read now ** 2102a li.” 

t. Read now ** 2102a iii.*’ 
a. Read now ** 2102a iv.” 

PART VI. SECT. 4, SUB-SECT. 10.— D. 

r i, Shopbreakino d? receiving 

stolen flroods.]— R. v. Cross (Sask.), 
(19271 4 D. L. R. 923; [19271 3 

W. W. R. 432 ; 49 Can. Grim. Gas. 
77.— CAN. 

PART VI. SECT. 4, SUB-SECT. 10.— E. 

2162 i. Cases reguiring separate trial — 
Indecent assavU <3& theft — Acta forming 
part of one transaction.] — R. i>. Cassidy 
font.), 11927] 4 D. L. K. 1106 ; 49 
Can. Criin. Cas. 93. — CAN, 

2161 i. Cases tint reqpnring separate 
trials — Similar acts~~^S€parate indecent 
assat/lts,}— An Indictment charged 
accused with indecent assault upon one 
little girl, 8^ indeoeut assault, involving 
murder, upon another little girl. Both 
offeucos wore libelled as having been 
committed on the same day at S. : — 
Held : the offences charged were so 
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connected In time, circiun stances, & 
character as to justify their inclusion 
in ono Indictment, & no sullJcient 
reason had been shown for separation 
of the chaiges. — H.M. Adv^ocatk v. 
Btckerstapf, [1926] y. O. (J.) 65. — 
SCOT. 

PART VI. SECT. 4, SUB-SECT. 13. 

k i. Attempt to give jurisdic- 

tion.] — A person committed on a 
charge which a district ct. judge has 
no jurisdiction to try under any cir- 
stanoes, cannot be tried by such judge 
on a substituted charge, over which 
the judge has jurisdiction, on the 
election of accused. — R. v. CJROvi. 
[1924] 4 D. L. R. 1072 ; 3 W, W. R 
634.— CAN. 

P J ] — indictment 

disclosing no offence & bad in law, was 
amended at the trial so as to moke it 
an entirely different charge : — held : 
the amendment ought not to have been 
made. — R. v. Loftus (1926), 45 Can. 
Crim, Cos. 390 ; 69 O. L. R. 65 —CAN. 

PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. Application must he made to 
court of trim.] — 11. v. Haney, [1926] 2 
B. L. R. 83 : 43 Can. Crim. C^. 297 ; 
66 O. L. R. 293.— CAN. 
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Part VII. — Trial of Indictments. 


2365. Add, Annotations : — Folld. R. v, Denni8> 

V. Parker. [1924] 1 K. B. 867. Apld. B. v. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
Reid, R. V, Williams (1925), 19 Or. App. Rep. 
07. 

2365a. .] — ^A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution counsel for defts. — R. v. Dennis, 

B. . V. Parker, fl9241 1 K. B. 867 ; 93 L. J. 
K. B. 388 ; 1,30 L. T. 880 ; 88 J. P. 84 ; 40 
T. L. R. 420; 68 Sol. Jo. 563; 27 Cox, 

C. C. 632 ; 18 Cr. App, Rep 89, 0. O. A. 

2d65b. .] — R. V, McDonnell (1928), 20 

Or. Ai)p. Rep. 163, C. 0. A. 

2567. Add. Annotation : — Folld. R. v. Hussey 
(1924), 18 Or. App. Rep. 121. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking A entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally ; — Held : there was . no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — R. v. 
Llostd (1923), 130 L. T, 319 ; 27 Cox, C. C. 
676 ; 17 Cr. App. Rep. 184, C. C. A. 

2571a. Plea of guilty — By person fit to plead but 
not responsible for his actions— Effect of 
plea.] — R. V. Tebbitt (1912), Times, Ajir. 20. 

2582. Add. Annotation : — Refd. R. v. Gordon 
(1925), 133 L. T. 734. 

2585a. Crime involving more serious offence in 
foreign country — Possibility of prosecution by 
foreign Government.] — R. v. ItoBDERiKBEN 
(1927), 164 L. T. Jo, 45. 

2594. Add. Annotations : — Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 

2710. Add. Annotation : — Refd. R. v, Birch (1924), 
93 L. J. K. B. 385. 

2711. Add. Annotations: — ^Mentd. R. v. Harris, 
[192712 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3, 

2730. Add. Annotations : — Refd. R. e. Birch (1924), 
93 L. J. K. B. 386 ; R. v. Harris (1927), 20 
Cr. App. Rep. 144, 

2730a. .] — ^Where, at the trial of 


an accused person fpr a criminal offence, a 
witness for the prosecution denies statements 
contained in tne deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But tl)e depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. V. Birch (1924), 03 L. J. K. B. 885 ; 88 
J. P. 69 ; 40 T. L. R. 365 ; 68 Sol. Jo. 540 ; 
18 Cr. App. Bep. 26, C, 0. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in lus 
opinion that course is necessary in the interests 
or justice, but in order that nijustice should 
not be done to accused, a judge should not 
call a witness in a. criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improvtso, which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v . Harris, [1927] 2 K. B. 687 ; 
96 L. J. K. B. 1069 . 137 L. T, 635 ; 91 
J. P. 162 ; 43 T. L. R. 774 ; 28 Cox, 0. 0. 
432 ; 20 Or. App. Rep. 86, C. C. A. 

Annotation: — Distd. 11. t’. Liddlo (1928), 21 Cr. App. Hep. 3. 

2731b. Where defence of alibi raised.] — R, 

V. Liddle (1928), 21 Or. App. Rep. 3, 0. C. A. 

2746. Add. Annotation : — Mentd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

2823. Add. Annotation : — Apld. R. v. Baggott 
(1027), 20 Ct. App. Rep. 92. 

2830a. Reference to fact that photographs of 
accused shown to witnesses.] — (1) Counsel 
for the prosecution should not employ as 
art of his case the fact that certain witnesses 
ave been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Wlsere a police witness has been asked 
by prisoner “ where did I stay on the niurht 
of the alleged crime ? " m his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion A not 
Included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towai^ the completion of the earlier sentence, 


PART VII. SECT. 1, 

a 1. Stealinii jmrcejR from mails 

receiving parcels so siolenA — it eld : 
accused entitled to be t.ried by a jury, 
even thoufrh the value uf the property 
Btolen did not exceed $200, — E. v. 
IWAfp^ HTTK, fl&27j 3 D. L. R. ,039 ; 
ri9271 2 W. W, B. 325 ; 48 Can. Crlm. 
Cas. 213 ; 22 Alta. h. B. 595.— CAN. 

a ii. Itight to eUct for trial Iry 


judge wfUhout jury — After true UU 
fovmd — Criminal Code, ». 826.1 — R. tJ, 
THO>n»soN, R. V. Foulkss (1908), 10 
Man. L. R. 008.— CAN, 

a iii. Effect of election ,] — 

R. V. R«lf (Alta.). 11027] 1 D. L. R. 
874 ; [19271 1 W. W. R. 29 ; 47 Can. 
Crim. CJaa. 38.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1. 

P I. — Effect op-^Aeoused estopped 
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from calling on prosecution to establish 
guilt.}— H. V. ItovoNELU (1925), 44 
Can. Oim. Oae. 354.— CAN. 

q I, 1 — Where aocuaed i« 

Indicted for murder, the qneetlon of 
insanity is raised by a plea of not 
sruilty as much as the fact of killing. — 
B. V. McCosKunr, [19271 2 D. L. B. 
639 ; 47 Can. Crim. cJas. 122 ; 60 
O. L. B. 44.— CAN. 
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even though there has been no application 
by applt. to that eifect.^B. v. Haslam (1925), 
134 L. T. 158; 28 Oox, 0. 0. 105; 19 Or. 
App. Bep. 59, 0. O. A, 

Annotation : — As to (1) Bstd. K. V, Daily Mirror, Ex p. Smith, 
[19273 1 K. B. 816. 

2889b, Second trial — Reference to quashed con** 
viction.]h~(l) On an allegation of breaking 
entering the jury must be directed on the issue 
of breaking, 

(2) When a trial has been set aside on a 
vmire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial. — B. r, Llovd (1924), 18 Or, App* Rep. 
12. 0. 0, A. 

28890, Overstatements.] — ^B. v. Drisooix & Bow- 
IJLNDS (1928), 20 Or. App. Rep. 161, 0. O. A. 

2862, Add. Annotations : — Mentd. B. v, Harris, 
[1927] 2 K. B. 587; B. v. Liddle (1928), 21 
Cr. App. Bep. 3. 

2867. Add. Annotations: — Refd, B. v. Harris, 
[1927] 2 K. B, 687; B. v. Liddle (1028), 21 
(Ir. App. Bep. 3. 

2879a. — .] — On a plea of guilty (1) there 

must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if a.11 the statutory require- 
ments in such a case have not been fulfilled. 
— B. i\ Finnby (1924), 18 Or. App. Bep. 
41, 0. C. A, 

2895a. S, P. B. v. Hunt (1847), 2 Cox, C. 0. 201. 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — B. v, Jones 
(1928), 21 Cr. App, Bep. 27, C. C, A, 

2988a. Should not refer to probable con- 

sequences of verdict of guilty in murder trial.] 
— B. r. Fbami*i’ON (1928), 21 Cr. App. Bep. 
17, C. C. A. 

2995a. .] — If the ct. is of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — B. v. Haslam 
(1920), 19 Cr. App. Bep. 103, C. C. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 


(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses. — B. u. Moobb (1924), 18 
Cr. App, Bep. 29, O. 0. A. 

8008. Add. Annotation : — Distd. B. v. Villars 
(1927), 20 Cr. App. Bep. 150. 

3009. Add. Annotation : — ^Folld. B. v. Villars 
(1927), 20 Cr. App. Bep. 160. 

8010a. Should give evidence from witness box.] — 
A deft, is entitled under Criminal Evidence 
Act, 1898 fc. 30), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion. — B. v. 
Bymonds (1924), 18 Or. App. Bep. 100, 
0. 0. A. 

3011a. .] — ^A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motlv to the wit- 
nesses against him. — B. dfc, WiiJ 30 N (1924), 
18 Or. App. Bep. 108, 0. 0. A. 

8051. Add. Annotation:' — ^Refd. B. v, Dunkley 
(1926), 134 L. T. 032. 

3056. Add, Annotations : — Refd. B. v. Harris, 
[1927] 2 K. B. 587. Mentd. K. Noble 
(1928), 20 Cr. App. Hep. 191. 

3060. Add. Annotation: — Refd. B. v. Harris, 
[1927] 2 K. B. 587. 

8063. Add. Annotation : -Refd. B. v. Harris, 

[1927]2K. B. 687. 

3065. Add. Annotation i -Refd. B. v, Harris, 

[1927] 2 K. B. 687. 

3090a. Accused writing St handing in signature.] — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury^s request the latter writes his signa- 
ture & hands it in. — B. v. Baggott (1927), 
20 Cr. App. Hep. 02, C. 0. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination. — B. v. Barker 
( 1927), 20 Cr. App. Bep. 70. O. C. A. 

3120b. To Inform prisoner of right to 

give evidence on oath.] — R. v. Villars (1927), 
20 Or. App. Rep. 160, 0. C. A. 

3122a. Does not include making disparaging 

suggestions.] — There ought not to be a 


PART VII. SECT. 7, SUB-SECT. 7,— 

E. (a). 

h 1. : the more fact 

that accused old not have the assistance 
of a losrai advisor did not show that ho 
had not hod a full opportunity for 
otosa-oxaxninatlon, as he was present 
when the deposition was taken Sc 
made no request lor time or delay. — 

R. V. McDonald, (19271 App. D. 110. — 

S. AF. 

k i. .3- -R. V. McDonald, [19973 

App. D. 110.' -S, AF. 

p Whether attendance 

procurable under euibpwna^h-Q, was 
mdioted for inoest. S., a daughter of 
aooused, who had made a deposition 
at petty sessions in which she swore 
that aooused had committed the 
alieffed oflenoe, was called as a witness 
at the trial. Sc failed to appear, having 

g one into the Irish Free State. ]Rer 
epoaition was read to the jTiry, who 
having heard the aooused*8 evidence, 
oonvioted him of the offence charged : 
— Held : the oonvlotion should bo 
quashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been put in evidence, 
could not have been procured by 
servioe on her of a writ of subpoena 
under the Irish Free State Act, 19k4. — 
li. t>. Qilohbtst, (19263 N. 27. — IR. 


5P. Proof of absence,] — Caufield v. 
R, (1926), 48 Can. Crim. Cas. 109 ; 
Q, R. 42 K. B. 449.-~CAN. 

PART VII. SECT. 7, SUB-SECT. S.—C. 

k i. .3 — Where a person is 

charged with stealing goods. Sc the 
fact that the goods were sold Sc 
delivered to him is proved In evidence, 
the case must not be allowed to go to 
the Jury. — R. v, Fikhkl (1924), 42 
Oan. Crim. Cas. 1.60. — GAN. 

st. Trial iuru — Defeiidina 

cmmsel entitled to make suhmission that 
evidence for Orovm inenifflcdent.]' — R. 

V, Jones (Sask.), (19273 3 D. L. R. 079 ; 

47 Can. Crim. Cas. 380 ; [1026] 3 

W, W. R. 313.--OAN. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 

8061 i. Evidence omitted 

adverimtly,] — R, v. Greqoibb (1927), 
47 Can. Crim. Ccw. 288; 60 O. ti. R. 
363.-— CAN, 

PART Vn. SECT. 7, SUB-SECT. 10.— B. 

f 1, — .] — Where it was objected 
that the A,-G. exerolsod tho right of 
reply, although deft, had called no 
witnosses ; — Held : the A.-G. was not 
bound to sum up for the Crown on tho 
conclusion of the evidence of tho 
prosecution, but had tho right of 
reply. — R, v. McLachx.an (1023), 66 
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N. S. R. 413 ; 41 Can. Crim. Cag. 24.9.— 
CAN, 

PART VII. SECT. 7, SUB-SECT. 11. 

h i. — To decide whether evidence 
admissible,] — If evidence is tendered 
to prove the inadmissibility of ovidonco 
primd facie admissible, it is tl)o duty 
of tlio judge to receive A' to decldo the 
question of admlssibillly before the 
evidence is given in the hearing of tho 
jury. — R. V, Trkanok, R. v. Flood, 
K, V. Thkanok, R. v, Kelly, [1924] 
2 I. H. 193.— IR. 

h li. To decide wheOier toiiness 

by his admission is accomplice.h^lt is 
for the judge, & not for the Jury, to 
decide on an admission by a witness 
whether he is or is not an accoi]^lioc. — 

R. V. Young, [1923] S. A. S. R. 35.— 
AUS. 

3122 i. Function of judge — Pu'ludea 
asking leading aucMions — suggesting 
to counsel to waive their rights to address 
jtfrv>J—R. V. West (1926), 44 Can. 
Crim. Cas. 109 ; 67 O, L. R. 440.— 
CAN. 

8122 ii. jOoes not include, asking 

leading qu€StUm8,]r~A judge is not 
entitle to put leading questions to 
a witness, the answers to which are 
oalculated to projiidleo accused, — R, 
V, Laubsoher, [1926] App. D. 376. — 

S. AF. 
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suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
K. V. Miller (1926), 19 Cr. App. Rep. 84, 
O. 0. A. 

3129a. .] — ^A direction must make it clear 

that the oniia of proof is on the prosecution. 
— R. V, Hayton (1926), 18 Cr. App. Rep. 
1 69, 0. C. A. 

3129b. .] — (1) When the evidence on the 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal. — R. v. 
Davidson (1927), 20 Cr. App. Rep. 66, 0. 0. A. 

3129c. .] — A summing up must make it clear 

to the jury, especially where there is con- 
flicting evidence, that the oniLS of proof is on 
the prosecution. — R. v. Rees (1928), 21 Cr. 
App. Rep. 35, C. 0. A. 

3133a. .] — ^While a judge is 

entitled to express his view of any evidence, 
he ought not to “ in\ute ” the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs. — R. t>. Mason (1924), 18 Cr. 
App. Rep. 131, C. C. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.]— (1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft, is “ the sort of person** 
likely to commit the offence charged. — R. 
V. Marshall (1925), 18 Cr. App. Rep. 104, 
C. C. A. 

3137a. Where identity of accused in issue.] — 

(1) When the issue is identity of accused, 
e8i)ecial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter. — R. v. Porter 
(1927), 20 Cr. App. Rep. 65, C. C. A. 

Annotation .‘—Oenerally, Befd. II. v. Walters (1927), 20 
Cr. App. Rep. 69. 


3145a. .] — ^A judge in summing up is bound 

to put deft.*s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury. — R. r. 
Marriott (1924), 18 Cr. App. Rep. 74, 
C. 0. A. 

3146. Add, Annotations : — Folld. R. v. Thorpe 
(1926), 133 L. T. 95. Refd. R. v, Canham 
(1926), 18 Cr. App. Rep. 163. 

3146a. .] — ^V^ere a prisoner is charged 

with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.— R. v. Thorpe (1925), 133 L. T. 95 ; 
89 J. P. 143 ; 41 T. L. R. 468 ; 69 Sol. Jo. 
525 ; 28 Cox, O. C. 4 ; 18 Cr. App. Rep. 189, 
C. C. A. 

3151a. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion — No evidence . in support.] — The jury 
must be warned against the acceptance of 
a mere suggestion by the Cro\m in cross- 
examination unsupported by evidence on a 
material point. — R. v, Alexander (1924), 
18 Cr. App. Rep, 139, C. 0. A. 

3156a. Indictment alleging several offences — Cases 
must be clearly distin^ished.] — When an 
indictment alleges specific offences on dis- 
tinct dates the ju^ should be warned to deal 
with each occasion separately, & not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other. — R. v, Ross (1924), 18 Cr. App. Rep. 
141, C. C. A. 

3156b. .] — Where an indictment for 

indecent assaffit contains a number of counts, 
each coimt charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each coimt, & they should also 
be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other coimt & not to supple- 
ment the evidence on any particular count 


PART VII. SECT. 7, SUB-SECT. 12.~A. 

3129 i. Direction aato onus of proof,} — 
R. V, Kolomrjyo (Mail.), U926] 2 
W. W. R. 126 ; 46 Can. CMm. Cas. 35.— 
CAN. 

3133 Iv. .1 — A judgre, 

in summing up to a jury in a criminal 
case, is entitled to comment strongly 
on tlie facts. — R. v, Sutherland, 
11927 J App. D. 88.— S. AF. 

g (p. 297) i. Where jury dis- 

agree,] — A direction which amounted 
to no more than telUng the jury that 
it was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority : — field : not a mis- 
direction. — R. V. Oliiolm tSL MrI*HER- 
80N, [19261 V. L. R. 377 ; 47 A. L. T. 
10; 31 Argua L. K. 228.— AUS. 

g (p. 298) i. Distinction between 

emdmee of facts d? expert opinions .) — 
Where there is not only no direct 
testimony of eye-witnesses that an 


alleged ciiniinal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown relies on a chain of circiuu- 
stantial evidence in which the opinions 
of scientific witnesses arc referred to as 
an important link, the charge to the 
jury should point out the imporiauce 
of the distinction betw’ccn evidence of 
scientific opinion & evidence of actual 
material facts & sufticlently remind 
the jury that such opinions were not 
•testimony as to facts, & should 
specifically direct that the circum- 
stances provOTi as actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
— R. V. Hislop, [1925] 1 W. W. R. 
887 ; 43 Can. Crlm. Cas. 384.— CAN. 

ai. StaiemerUs as to powers 

of Court of Criminal Appeal.]— A 
judge in his charge to the jury made 
statements to the effect that ** In the 
Ct. of Criminal Appeal, in the event 
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of your finding a verdict of guilty, 
prisoner’s counsel Is entitled to have 
the whole matter reviewed,” & ” When 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ” : — Held : the statements, 
taken in their proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirablo 
that such roforeucos to the Ct. of 
Criminal Appeal should not be mode. — 
A.-G. V. Murray, [1926] I. R. 266. — 
IR. 

a 11. Rcizdina passages from 

law reports .] — Though reading passages 
from law reports is, as a rule, undesir- 
able, it is not a misdireotlon. — R, v. 
No A Tin Gyi (1926), 1. L. R, 4 Ran, 
488.— IND. 

PART VII. SECT. 7, SUB-SECT. 12.— B. 

8152 I. Need not go into enery detail 
of evidence,Tr-Tl, v. Boar (B.C.) (1926), 
44 Can. Cam, Cas. 225. — CAN, 
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by looking at the evidence as a whole. — B. 
v. Bailet, ri924] 2 K. B. 800 ; 98 L. J. K. Bt 
989 ; 182 L. T. 340 ; 88 J. P. 72 ; 27 Cox, 
0, 0, 602 ; 18 Cr. App, Rep. 42, 0. 0. A. 

1156c. .] — If counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the juiy, they must be directed on 
each offence. — R. v. Macuennan (1025), 10 
Or. App. Rep. 87, 0. 0. A. 

8156(i. Indictment containing count for 

coni^iracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, ^eat care should 
be taken in directing the jury to keep the 
issues clear & to exx^lain the relation of each 
count to the general coimt for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury : “ You must take the 
case as a whole & not in bits.” 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime. — K. v. 
Luberg (1926), 135 L. T. 414 ; 90 J. P. 183 ; 
28 Cox, C. O. 264; 19 Cr. App. Rep. 133, 
C. C. A. 

3156e. .] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — R. Coulman (1927), 20 Cr. 
App. Rep. 106, 0. C. A. 

3157. For ‘‘ second trial before same Jury — Clear 
direction essential — Same defendant ” read 
“ Second trial — Before same Jury — Clear direc- 
tion essential — Same defendant.” 

3157a. .] — A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — K. v, Lee (1927), 20 Cr. 
App. Rep. 68, C. C. A. 

3158. For ‘‘ Different defendants ” read 

“ Different defendants.” 

3158a. First trial set aside on venire de novo 

— ^Reference to first conviction.] — R. v, 
Lloyd, No. 2839b, ante, 

8165a. .] — (1) When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases 

(2) In Prevention of Crime Act, 1908 
(c. 50), s. 10 (4), ” seven days ” means seven 
clear days. — R. v. Dean (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

3165b. Counts for other offences in- 

cluded.] — When two persons are jointly in- 


dicted for conspiracy, dc also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — ^R. v, Taylob (1924), 18 
Cr. App. Rep. 153, C. C. A. 

3165c. .] — ^When several accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v, 
Pbckham (the Younger) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 

3165d. .] — ^A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each. — R. v. MacDonald (1928), 
21 Cy. App. Rep. 33, C. C. A. 

3172a. Where unsworn statement dc evidence on 
oath of witness in conflict.] — R., Harris 

(1927), 20 Cr. App. Rep* 144, ^^C. A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it. — R. V, Ball (1924), 18 Or. App. 
Rep. If9, C. 0. A. 

3178. Add. Annotation : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179. Add. Annotation : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179a. .] — ^R. V. Thorpe, No. 3146a, ante, 

3180. After this case add ” See^ also, Nos. 6933- 
5938, post.” 

3180a. Direction as to breaking & entering— 
Defence of bond fide claim of right.] — A 
defence of breaking & entering under a bond 
fide claim of right must be delinit-ely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised. — R. v, 
Curtiss (1925), 18 Cr. App. Rep. 174, 
C. C. A. 

3180b. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained t-o the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter. — 
R. V. Fisher (1926), 19 Cr, App. Rep. 166, 
C. 0. A. 

3180c. Direction as to larceny by bailee — Defence 
of sale on credit.] — R. v. Ward (1928), 20 
Cr. App. Rep. 167, C. C. A. 

3185. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

3261. Add. Annotation : — ^Refd. Nadan v. R., 
[1926] A. C. 482. 

3272. Add, Annotation; — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 


3180 i. Direction as to intent to de- 
fraud — Charge of ohiainirtfi hy false 
pretences.] — ^A jury Bhould, in cases 
uudor Crimes Act, 1916, a. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional oases where the 
intent is nocessailly involved in the 
false statements made. — R. r. O’Sul- 
livan, [1025] V. L. R. 61i ; 647 

A. L. T. 3 ; 31 Ai^rus L. R. 263. — AUS. 

PART VII. SECT. 7, SUB-SECT. 12.— C. 

-R. V. Braydbn 
(N. B.), [19263 4 D.’ L. R. 705; 46 
Can. Crlm. Cas. 336. — CAN. 

J.S. 


J, ii, .] — liKJAQUiUTK 

15 . R., [1927] 1 D. L. R. 1147 ; [1927] 
H. C. R. 112 ; 47 Can. Crim. Cas. 271.— 

CAN. 

PART VII. SECT. 7, SUB-SECT. 14.— B. 

8217 ii. .1 — PrimA fade any 

complete separation of tho jury during 
a trial in a capital case will make tho 
verdict bad, but where the separation 
occurs through inadvertence, & the 
result of the trial has not been influenced 
by what has occurred, the verdict 
ought to stand. — R. v. Walters, [1926] 
ID. L. R. 601 ; 45 Can. Crim. Cas. 77 ; 
68 N. S. R. 306.— CAN. 
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PART VII. SECT. 7. SUB-SECT. 16.— A. 

o i. Evidence ruled inadmissible 

after it has been dven.) — R. v. Treanor, 
R. 15. Flood, *R. v, Treanor, R. v. 
Kelly, [1924] 2 I. R. 193.— IR. 

PART VII. SECT. 7, SUB-SECT. 15.— B. 

k i. .] — ^Where evidence 

given before a judge in a criminal 
trial was exhibited in a trial de novo 
before a suooeoding judge : — Held : such 
procedure was irre^ar, & consent of 
accused did not cure the Irrogularity,— 
Umar Hajes v. R. (1922), 1. L. XI. 40 
Mad. 117.— IND. 
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Cases 3288a — 8751a. English and Empibk Digest Supplement. 


8283a» -•] — B. v, Abbahams & Gbbsteik 

(1928), 20 Cr. App. Bep. 183, 0. C. A. 

3818a* •}— Where an indictment charges 

two persons with certain ofPences ** wilh one 
another,’* if one la acquitted the other may 
sometimes but not always be convicted. — 
B. V. Edwabds (1924), 18 Or. App. Bep. 
140, 0. O. A. 

3318b. '•] — ^Where in separate counts 

of an indictment a man 3s a woman are 
charged with incest, 3s there are separate 
trials of each coimt, the conviction of the 
man is good although the woman is acqxiitted. 
— B. r. Gordon (1926), 133 L. T. 734 ; 89 
J. P. 160 ; 41 T. L. B. 011 ; 28 Cox, 0. 0. 41 ; 
19 Or. App. Bep. 20, 0. 0. A. 

3323* Add, Annotation : — ^Mentd. The Fagernes, 
[1927] P. 311. 

3362a. Indictment lor shooting with Intent to 
murder — Verdict of assault.] — On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
B. V, Stokes (1926), 134 L. T. 470 ; 28 Oox, 
0. C. 140 ; 19 Or. App. Bep. 71, 0. 0. A. 

3366. Add. Annotation : — ^Refd* B. v, Stokes 
(1926), 134 L. T. 479. 


3391a. By trick — ^Verdict of false pretences — 

• Indictment charging larceny by irick ^ false 
pretences alternatively — Indictment for fi^e 
pretences wrong in substance.] — B. v, 

Hughes, No. 2219 a, ante, 

8394. Add, Annotation B. v, Stokes 

(1926), 134 L. T. 479, 

3398a. Duty of jury to find.] — B. v. Lloyd 

(1927), 20 Cr. App. Bep. 139, 0. 0. A, 

3407. For ** Second indictment to be tried— Right 
of prosecution to trial by another jury,’* read 
Second indictment to be tried — whether 
trial by another jury.** 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — B. v, Klein 
(1926), 19 Cr. App. Rep. 161, C. 0. A. 

3424. Add. Annotation: — Refd. B. v, Thorpe 
(1926), 133 L. T. 96. 

3495. Add. Annotaiion : — Mentd. BiDome v. Agar 
(1928), 138 L. T. 698. 

3538. Add. Annotation: — Consd. R. v. Hertford- 
shire JJ., Ex p. Larsen (1926), 89 J. P. 206. 


Part VIII. — Special Pleas. 

3567, Add. Annotation :• -Refd.Nadan v. R., [1926] 3650. Add. Annotation : — As to {I ) Consd. Pointon 
A. 0. 482. v. Cox (1926), 136 L. T. 506. 


Part X. — Informations. 


3665. CUaiiona : — For ** 17 W. R. 667 ” read 
‘U7 W. R. 667.** 

3718. Add. Annotation : — Refd. R. v. Evening 
News, Ex p. Hobbs, [1925] 2 K. B. 168. 
3751a. By constables to extort money.] — Held: 
there being bond fide instructions to the con- 


stables to watch appet., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criming 
information could bo granted. — Ex p, Wolff 
(1863), 28 J. P. 23. 


PART VII. SECT. 7, SUB-SECT. 16.— A. 

3276 vifi, .1 — On an indict- 

ment ohai^ng acoiified with assault 
the Jury returned a verdict of grutlty 
of common assault under provoca- 
tion ** : — Held ; the verdict was one of 
srullty. — R, V. Bboqan, [1926] N. Z. 
L. R. 635.— N.Z. 


PART VII. SECT. 7, SUB-SECT. 16.— 

D. <b). 

n (p. 320). Bead now ** 3862a i.'* 
o (p. 320). Bead now ** 8362a U.** 


PART VII. SECT. 7, SUB-SECT. 16.— G. 

8411 lii. .]— B. V. Walibks, No. 

3217 11. arUe. 

PART VU. SECT. 7, SUB-SECT. 16.— K. 

g i. - — ~ Meaning of ** new trUiL **] — 
Where by etatute provision is made 
in the ease of a Jury disagreeing for a 
new trlsi, there is meant by the words 
** new Jury ** a Jury entirely composed 
of new or fresh Jurymen to the exolu- 
tbe JtiiTiuen who formed the 
-B. V, woKO O. Sang, [1024] 
L 46 ; 34 B. O. R. 8.— CAN. 


Sion pf aU 
first Juj^.- 
8 W. V/. ] 


PART Vn. SECT. 7, SUB-SECT. 17.— F. 

so. Omiaaion of essential element of 
crime — Conviction invalid.^ — B. v, iNO 
Yiok Ing <1924), 43 Can. Crim. Cas. 
392,— CAN. 

PART VII. SECT. 7, SUB-SECT. 17.-0. 

3636 ii. In prisoner's absence.] 

— Held : the ct. was not funepus 
ojfficio.*— R. V . Hughes (1924), 36 
B. C. R. 65.— CAN. 

8686 ill. — - After removal of con” 
viction hy certiorari .] — R. v. Knapp 
( 1925), 44 Can. Crim. Cas. 338. — CAN. 

PART Vlll. SECT, t, SUB-SECT. 1. 

g I. —T~«l-^Where a person has 
been charged with two offences arising 
out of the same ciroumstanoes. Sc he 
pleads guilty to one of the charges, is 
oonvloted Sc fined, Sc then pleads guilty 
to the other ohaige, the previouB con- 
viction Sc penalty cannot be pleaded 
as a bar to punishment for the other 
offence. — R. v. Gsxgbr, [1923] 3 W, W. 
B. 768; 41 Can. Crim. Cas. 185; 17 
Sask. L. B. 412.— CAN. 

PART Vlll. SECT. 1, 8UB-8E0T. 3,— A. 

8667 iv, A. was prose* 


outed for Belling liquor illegally Sc 
convicted. Based on the same facts 
a second prosecution was brought for 
keeping liquor for sale. A. beaded 
autrefola convict. : — Held : a good plea. 
— Quebec Liquob Oommission v. 
Dubois, [1924] 2 D. L. B. 861; 42 
Can. Grim. Cas. 05.' — GAN. 

3567 V. .] — Reed Sc 

Roberts (alias McLean) v. B. (1926), 
47 Can. Crim. Cas. 142 ; Q. B. 42 K. B. 
35.— CAN. 

8567 vi. .1 — Yeok Kuk v. 

B. (1928), I. L. B. 6 Ban. 880.— IND. 


FAHT Vlll. SECT. 1, SUB-SECT. 3.— D. 


b i. Previous aeguittal for os- 

savMng constable while discharging 
another duiy.] — ^A mere vailation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, oannot be considered as a varta'* 
tion in the nature of the offence ohaiged 

MS 

621 ; 20 Alta. L. B. 419.— CAN. 
sm. Pfoaeoutiom under CutAtms Adi, 

R. B, C., 1906 (e. 48). s. 215 • P re vi oue 

conoUAion under Oumoma Act, R. B, C., 

E l Saooo 



Vid. XIV.— Criminal Law, Caaea 8790a— 3860a. 


Part XII. — Evidence and Proof. 


3790a. Identification of handwriting.] — B. i 

V, MoOARTJiTBJY & Hansbn (1928), 20 Or. App. 
Bep. 179, 0. 0. A. 

3792a. .1 — ^B. r. Taylob, Wbaveb & Donovan 

(1928), 21 Or. App. Bep. 20, 0. 0. A. 

8801 • Add. Annotation: — Consd. B. v. Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 846. 

8801a. •]— (1) ^ permissible for a 

police officer who is in doubt upon the 
question who shall be ’arrested for a particul^ 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) V^ere photographs are used for the 

S se of obtaining imormation a series of 
graphs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — B. v. 
Dwybb, B, V. EtoGUSON, [1926] 2 K. B. 
799 ; 96 L. J. K. B. 109 ; 132 L. T. 361; 89 
J. P. 27 ; 41 T. L. B. 186 ; 27 Cox, O. 0. 
697 ; 18 Or. ^P« Bep. 146, 0. C. A. 
Annotations : — As to (1) Reid. li. v. Dally Mirror, Ex p. Smith, 
[1927] 1 K. B. 845. As to (2) OonM. R. v. Dally Mirror, 
Ex p. Smith, [1927] 1 K. B. 845. Refd. R. v, WolnwTight 
(1925), 19 Or. App. Rep. 52. 

3801b. But may be shown before arrest.] 

— ^A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room : — Held : there was no 
ground for complaint against the method of 
identification. — B. v. Mblany (1924), 18 
Cr. App. Bep. 2, C. C. A. 

Annotation U, v, Dwyer, R. v. Fergbson, [1925] 

2. K, B. 799. 


.1 — ^B. V. Dwyer, B. v . 


8801c. 

Ferguson, No. 3801a, ante. 

8810. Add. Annotations : — ^FoUd. B. v. Berg, 
Britt, Oarr^ & Lummies (1927), 20 Or. App. 
Bep. 38. Refd. B. v. Chesshire, Lucas & 
Bottom (1927), 20 Or, App. Bep. 47; 
Statham v. Statham (1928), 45 T. L. B. 127. 


8817a. .}~-The prosecution is not en- 

titled to put in police photographs for the 
pu^ose of identification as part of the 
evidence in chief, Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 


be given in evidence. — B. v. Wainwjeulght 
( 1926), 19 Cr. App. Bep. 62, 0. 0. A. 

8820a. Reference to meritorious discharge 

from army.] — ^A mere reference to a men- 
torious discharge from the army by an un- 
defended prisoner in a statement h^ded to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the juiT* of the legal consequences of 
which he is not aware. — B. vf Parker (1024), 
18 Cr. App. Bep. 14, C, 0. 

3820b. Evidence suggesting^krmal respecta- 

bility.] — (1) Questions inviting a witness to 
make saggostions should not be put in cross- 
examinarion, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from puttii^ questions to prisoner ^ving 
evidence which suggest normal respectability, 
but which fall jufi) short of giving evidence 
of good character. — B. v. Baijdwin (1025), 
133 L. T. 191 ; 89 J. P. 116 ; 69 Sol. Jo. 
429 ; 28 Cox, C. C. 17 ; 18 Cr. App. Bep. 
176, C. C. A. 

Annotation : — Asto (1) Refd. R. Coulson (1927), 20 Cr. App. 

Rep. 106. 

8820c. .] — Good character’* of accused 

within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (/) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused. — 
B. V, WAI.KER (1927), 20 Cr. App. Bep. 31, 
C* C. A* 

3827. Add. Annotations: — Consd. K. i\ Noble 
(1928), 20 Cr. App. Bep. 191. Mentd. B. v. 
Harris, [1927] 2 K. B. 687. 

3884'. Add, Annotation : — Refd. B. v. Noble (1028), 
20 Cr. App. Bep. 191. 

3834a. S, P. B. v. Noble (1928), 20 Ci*. App. Bep. 
191, C. C. A. 

8885. Add. Annotation: — ^Refd. B. v, Dunkley 
(1926), 134 L. T. 632. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting ap attack on the character of 


PART XII. SECT. 1. 


3780 i a. 


v] — Eyldenoa la not 


1# p aw a wp ■. j V 

admissible of the actions of dogs while 
engaged tn tracking down a person 
aconeed of a oxime, even though the 
owner of the dogs testifies as to their 
ohaxacter 8c training Sc their fitness for 


rackfi^ 

1. lTr. 


45 Can. Crlm. Cas. 328 ; 37 B. 0. ~R. 
48.— CAM. 

8786 ill. .] — Ghanshyam SmoH 

V, R, (1927), I. L. R. C Pat. 627.— DTO. 


8791 L Oircvmstantidl evidence — Ex~ 
oluston of other causes .} — It is not 
admissible to oonviot a person on 
dronTostantial aTideaoe it such evi- 
denoe can be interpreted to give any 
other etplMiation than the aoensed 
penon*i gcilt. — R. «. Ttmeo (1924), 
42 Can. C5im« Oas. 147.— CAN. 


a i. S. P. Gauns V, R. (1926), 1. L. R. 
7 Lah. 561.— IND. 


b i. ^.1 — R. V. Dbmxtbio 

Drh 

249.— CAN. 


» " ' ■ " " "" •! AVp V# 

(1926^, 46 Can. Crim. Cas. 183; 59 
O. L. R« 


PART XII. SECT. 2. 


3807 Iv, 

trlnt impressions of aoensed, com 


.] — Finger* 



ixiibits. 


Stpp. D, 440. — S. AF. 


- Reference by magistrate to 

.] — A mas^trate at a trial 

VOS called to prove the identification 
>f aoonsed in gaol Sc the methods 
idopted. Instead of stating the details 
fc results, witness referred to doon- 
nents, described as exhibits, in which 
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he stated his evidence was to be 
found. The documents were put on 
the record as his evidence:' — Held: 
the attempt to record evidence in this 
maimer was not only contrs^ to law, 
but violated the first principles of 
ovidenoe, Sc must be entirely ignored. — 
Lal Singh v. R. (1924), 1. L. R. 5 
Lah. 396.— WD. 

8814 ii. .) — Held: not a 

ground for allowing accused’s appeal 
against his oonvlotlon. — ^R. v. Baoley 
0), 11926] 3 D. L. R. 717 ; [1926] 
2 W. W. R. 513 ; 46 CJan. <>iin. Cas. 
257.— CAN. 

PART XII. SECT. 8, SUB-SECT. 1.— B. 

•a. What is evidence of bad character 
— iVoi statements by witness as to 
disposition d? demeanour of prisoner d: 
prisoner's sister. ]— A. -G. v. O’Lkaby, 
11926] 1. R. 445.— IR. 



Cases 3850a— 4216a. English and Empire Digest Supplement. 


the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused. — v. McCaAxa 
(1926), 134 L. T. 100; 90 J. P. 64; 42 
T. L. R. 216 ; 28 Cox, 0. C. 109 ; 19 Or. App 
Bep. 68, C. 0. A. 

3855a* — ^.] — reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination. — R. v. 
Lester (1927), 20 Or. App. Bep. 26, 0. 0. A. 

3924. Add, Annotation : — ^Reld* Godman v. Times 
PubUshing Co., [1926] 2 K. B. 273. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him : — Held : 
admissible to explain motives & intentions. — 
B. V, BicnARDSON (1861), 2 F. & P. 343 ; 8 
Cox, C. C. 448. 

Annofatinm : — Consd. R. v, Stephens (1888), 58 L. T. 77fi. 
Refd. U. V. Balls (1871), L. R. 1 C. C. R. 328 ; R. v. Francis 
(1874), L. R. 2 C. C. R. 128 ; R. v. Bond, [1306] 2 K. B. 
389. 

3971. Add, Annotation : — Refd. B. v, Berg, Britt, 
Carr4 & Lummies (1927) 20 Or. App. Bep. 
38. 

3972. Add, Annotation : — Refd. B. v, Bateman 
(1925), 94 L. J. K. B. 791. 

3992. Add, Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add, Annotation : — Apld. B. v, Hewitt 
(1925), 89 J. P. Jo. 721. 

4009a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 
previous occasion indecently assaiilted the | 
same girl, & the fact that a considerable time 


has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence. — ^R. v, Hewitt (1925), 134 
L. T. 167 ; 90 J. P. 68 ; 42 T. L. B. 216 ; 28 
Cox, C. 0. 101 ; 19 Or. App. Bep. 64, C. 0, A. 

4048. Add, Annotation : — Refd. B. v, Stuart, B. v, 
Leonard, B. v. Maples, B. v, Tannen, B. v. 
Taylor (1927), 43 T. L. B. 715. 

4129a. Statement by wife — In absence of husband.] 
— A statement by deft.’s wife to third persons 
is not evidence against deft, on his Irial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him. — B. v, Finden 
(1926), 19 Cr. App. Bep. 144, 0. C. A. 

4129b. Statement by co-defendant — In answer 
to questions by police.] — (1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. — B. v. Turner 
(1926), 19 Cr. App. Bep. 171, O. C. A. 

4189. Add, Citation : — ^27 Cox, C. C. 610. 

4194. Add, Annotations : — Dlstd. R. v, Whitehead 
(1928), 139 L. T. 040. Refd. B. v, Ooulson 
(1927), 20 Cr. App. Bep, 106. 

4199. Add, Annotations : — Distd. B. v, Whitehead 
(1928), 139 L. T. 040. Refd. B. v, Ooulson 
(1927), 20 Or. App. Bep. 100. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — B. v, Ohesshire, 
Lucas & Bottom (1927), 20 Cr. App. Bep. 
47, 0. C. A. 


PART XII. SECT. 4, SUB-SEOT. 2.— A. 

1 i. .] — R. V, Bristoi. 

(N. S.), [1926] 4 D. L. R. 753 ; 40 
Can. Grim. Cas. 156. — CAN. 


PART XII. SECT. 4, SUB-SECT. 2,— 

B. (a;. 

3920 iil. .1 — On a charero of 

theft evidence tending to show that 
accused has boon guilty of criminal 
acts, other than that upon which ho 
has been charged, is inadmissible, fic 
when allowed entitles accused to a 
new trial. — R. v, Morrison (1923), 33 
B. C. R. 244.-— CAN. 

392311. .] — Evidence of other 

similar acts done by accused is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits Is llJkoly to have 
committed the offence with which ho 
is oharged. but it Is admissible If it is 
relevant in any other maimer what- 
ever to the guilt of accused, &; it is not 
necessary before evidence of other 
similar but unconuected acts can be 
admitted that the prosecution should 
hrst lay a foundation for such evidence 
by establishing a primA fade case 
against accused, sulhoient without the 
help of any such evidence to go to the 
Jury. — R. V, Cooper. [1923] N. Z. L. R. 
1237 ; GaJS. L. R. 528.~N.Z. 


PART XII. SECT. 4, SUB-SECT. 2.— 

B. (b). 

3943 if. .1 — Hun, Gyaw v, R. 

1927), I. L. R. 6 Ran. 6.— IND. 

3943 lil. .] — Evidence admitted 

to nrovo a system or course of conduct. 
— Rarrus V, R. (1927), 48 N. L. R. 
330.—S. AP. 


PART XII. SECT. 4. SUB-SECT. 2.~ 

B. (e). 

3960 1. General rule.] — Evidonci? 
admitted to i*ebut a suggestion of 
accident or mistake. — Harris v. K. 
(1927), 48 N. L, R. 330.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 

p i. Disguise as revenue oJSficer.] 

— B. & others were convicted of the 
murder of the captain of a boat 
containing a cargo of liquor intended 
to he illegally dollvorod in the United 
States. It was proved that B. had 
bought a yachtman’s cap >vith a white 
top & ornamented with gold braid in 
order to give himself the appearance 
of a revenue oflicer, & in conceH with 
the others had attacked the crow of 
the boat, under the pretence that he 
& his associates wore officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had employed similar equipment 
& precisely the some ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while ho took 
over their illegal possessions ; — Held : 
such evidence was admissible as tend- 
ing to establish a practice. — Baker v. 
R., SowASH V. R„ [1926] 1 D. L. R. 
115; [1926] S. C. R. 92; 45 Can. 
Crlm. Cas. 19.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.- 

B. (h) iv. 

k i. Indecent assavXt involving 

murder on another child.] — ^In reaching 
a oonolusion on a ohar^ of Indecent 
assault. Involving murder, upon a 
little girl ; — Held: the ju;ry were 


neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved imder a charge 
of indecent assault upon another little 
girl. In view of the close association in 
time, character^ & circiimstanccs of 
the incidents alleged with regard to 
the two charges. — H.M. Advocate r. 
Bickerstaff, [1926] S. C. (J.) 66. — 
SCOT. 

PART XII. SECT. 4. SUB-SECT. 6.— A. 

4120a i. Staiement by wife — In 
aliscncc of husband.] — statement 
made bv the wife of accused was 
handed to him at bis o\m request, & 
ho admitted the signature was that of 
his wife, & made the remark, “ I did 
not think sho would let me down like 
this. Anyhow, it is not true I was 
sucked from. ... 1 got testimonials 
from both places when I loft ** : — 
field : an acknowledgment of the truth 
of the statetnent in whole or In port 
might ho inferred, & the contents of 
the statement were properly submitted 
to liio jury, the question of admission 
or not of the truth of the contents being 
left to them.-— R. v, Grxoq, [1026] 
N.Z.L.R. 784.— N.Z. 

t i. .] — R. V, Brown (Sosk.), 

11927] 4 D. L. R. 779 ; [1927] 3 

W. W. R. 335 ; 49 Can. Crim. Cas. 37. 
—CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— B. 

4200 viil. .] — On a charge of 

incest there was evldenoo of prosecutrix 
having oomplalned to her stepmother 
six days afwr the alleged orune was 
oommlUed, & further ovidenoe of 
proseoutrix Sc her sister was allowed 
in that two days later she had com* 



VoL ZIV.— Orimiiua Law. Cases 4222a— 4351a. 


4222a. *.] — (1) A disoMerly house at common 

law is a house which is so conducted as to 
violate law &, good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house. — R. v. Berg, 
Britt, Oabri?: & Lttmmies (1927), 20 Cr. App. 
Hep. 38, 0. 0. A. 


4286. Add. Annotation : — ^Mentd. B. v. Smith, 
[1924] 2 K. B. 194. 

4308. Add. Annotation : — Refd. Nadan v, B., 
[1926] A. C. 482. 

4351. Add. Annotation: — Hefd. R. v. Turner 
(1926), 19 Or. App. Bep. 171. 

4351a. .] — ^R. V. Booker, No. 8793a, 

post 


plained to her sister of the crime : — 
Held .* evidonoe of the statements made 
by prosecutrix to her sistor eieht days 
after the ooourrenoo when she had had 
ample opportunity to complain before, 
was inadmissible. Sc by its admission a 
substantial wrong was done to accused, 
& there should be a new trial. — R. v. 
Proteau (1923), 33 B. C. 11. 39.-— 
OAN. 


PART XIL SECT. 4, SUB-SECT. 7. 

4221 iii. .1 — It was objected that 

the trial judge improperly received In 
evidence a book found in prisoner’s 
house, entitled ** Theses Sc Statutes of 
the Tnird (Communistic) International 
of Moscow,” published in the interests 
of an organisation wjth which prisoner 
had voted to amalgamate : — Held : 
the evidonoe was admissible. — R. v. 
McLaoulan (1923), 56 N. S. R. 413 ; 
41 Can. Crlm. Coe. 249. — CAN. 

4232 1. MvM he material — Charge of 
acts of gross indecency — Evidence of 
possession of lewd pictures — Admitted 
on general issue.] — Upon a charge of 
gross indecency, evidence that indecent 
)hotographa were found in accused’s 
lOBsession is not admissible, unless 
ihore is some speciflo connection 
jotwoen the articles & the participa- 
tion of accused in the crime. — R. v. 
Davis, [1925] App. D. 30. — S. AF. 

PART XII. SECT. 6, SUB-SECT. 1. 

1 i. Actual words <£? tiot substance 
of confession should he given,] — The 
ot. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. Thero is 
no rule of law which precludes the ct. 
from holding that a confession has been 
])rovod even in cases whore the evidence 
gives the substance, though not the 
actual words of the statement made by 
imeusod, if the ct. believes that evi- 
dence. — Nun Ali V, R. (1924), I. L. R. 
5 Lah. 140.— IND. 

1 ii. .] — It is not the law that 

the statement of accused must bo 
rejected if not in his ipsissima verba, 
but it Is a matter for consideration 
by the judge in arriving at his decision 
as to the admission or not of the state- 
ment.— A.-G. V. M’Oabe, 11927] I. R. 
129.— IR. 

d. Previous written statement incon- 
sistent with prisoner's evidence at 
trial,] — Held: admissible. — A.-G. v, 
Murray, [1920] I. R. 266.— IR, 

86. Statement inculpating co-prison- 
crs.]— Three applts. together with a 
woman were convicted of the crime 
of murder. Alter aiTost the woman 
had mado a statement inculpating 
applts. under whose compulsion she 
said she had been acting : — Held : the 
statement was not a oonfession, Sc ha>d 
been improperly admitted in evidence 
against applts. — R. v. Camanr, [1925] 
App. D. 570. — S. AF, 

■f. Staiement overheard in ceJls»] — At 
the trial ot tour persons, on charges 
including a charge of murder against 
three of the number, a police -officer, 
who had been on duty on the morning 
after the murder at the office in whlon 
two of the persons charged were being 
detained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the oella to see who was in. 


Ho was then asked by counsel for the 
Crown, ” What did you hear ? * ; — 
Held : the question must bo disallowed. 
— H.M. Advooatb V, Kern, [1926] 
S. C. (J.) 1.— S(30T. 

PART XII. SECT. 6, SUB-SECT. 2. 

oi. .1 — ^Where a magistrate 

translated what he had written down 
to accused, who acknowledged It to 
be correct Sc affixed his thumb im- 
pression : — Held : tho oonfession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, s. 533. — R. v. 
Deo Dat (1922). I. L. R. 45 AU. 166.— 
IND. 


PART XII. SECT. 5, SUB-SECT. 3. 

t (p. 408) 1. .] — The evidence of 

a judgment debtor on an examination 
for discovery In aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at tho time 
objected to answer on the ground that 
hla answers might tend to incriminate 
him.— R. V. No/aki, [1926] 4 D. L. R. 
955; [1926] 3 W. W. R. 332 ; 46 

Can. Grim, Cas. 168 ; 37 B. C. R. 305. — 
CAN. 

ri. Subsequent charge of per- 

jury,] — At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned by the 
magistrate, when asking for an adjourn* 
mont. Ho was not represented by 
counsel. Sc had not offered himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
the trial acousod was questioned as to 
lUleged admissions to tho magistrate 
Sc he denied them. His denial was 
the subject of the perjury charge : — 
Held : the conviction for perjury 
should bo quashed. — R. v, Cikslenski, 
[1924] 1 W. W. R. 82 ; 41 Can. Crim. 
CJas. 195,— CAN, 

PART XII. SECT. 5, SUB-SECT. 4. 

4303 X, .] — Neither tho fact 

that accused was not cautioned before 
making a statement to a person in 
autiiority, nor tho fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it In- 
admissible in law, but they are clr- 
cumstancjes which tho judge should 
consider in exercising his discretion to 
exclude or admit the statement. — 
R. V. Kooten, [1926] 4 D. L. R. 771 ; 
[19261 1 W. W. U. 178 ; 46 Can. Ciim. 
Cas. 169 ; 35 Man. L. R. 461.— CAN, 

4303 xi. .] — Held: evidence os 

to a voluntary siAtement made by 
prisoner to tho police, after being 
cautioned, was admissible, although 
the effect of the statement was to 
indicate the previous bad character 
of accused. — H.M. Advocate v. 
M’FadT'EN, [1926] S. C. (J.) 93.— 
SCOT. 

4303 xii. .] — R. v, Hagehup 

(Sosk.) (1927), 48 Can. Crim. Cas. 95. — 

CAN. 

8 (p. 412) i. .] — If based on 

an acunission or oonfession to the police, 
when they were interrogating accused, a 
oonviotion on a sntuznary trial wHl be 
set aside, unless it can be proved that 
accused made tho admission or oon- 
fession voluntarily.^ — R. v. Ward 
( 1924), 41 Can. Crim. Cas. 418. — CAN. 

453 


4311 vl, .] — A confession made 

to any person under the inlluenco of 
a promise or threat held out by a ptimon 
in anthority. calculated to induce the 
confoesion, is inadmissible, uule^e it 
be clearly proved to the satisfaction of 
the judge, whoso duty it Is to decide 
tho question, that the promise or threat 
did not operate upon " he mind of tho 
accused. Sc that |he onfession was 
volimtary. — R. Virf^^TREANOR, R. v, 
Fia)od, R. V, Tbbanou, R. V, Kelly, 
[19241 2 I. R. 103.— IR. 


PART XII. SECT. 6, SUB-SECT. 5. 


4326 i. Before accused is in custody — 
Inquiries as to offences may he made — 
Answers admissible in evidence — Caution 
not necessary, \—H, v, Koo'YEN, [1926] 
4 D. L. U. 771 ; [19201 1 W. W. R. 
178 ; 46 Can. Crim. Cas. 159 ; 

Mon. L. R. 461.— CAN. 


ii. It 

is not the law that a statement must 
bo excluded on the sole ground that 
either the statement was mado in 
answer to .qnostiona put by a police 
officer to accused, or that it was inode 
without a caution having been first 
administered. It is a matter for tho 
judge to decide wlietlior, in his dis- 
cretion, ho will adndt tlio statement or 
not, having regard to all the circnin- 
stances, & observing the legal require- 
ment that the statement shall bo 
voluntary, thougli not necessarily 
volunteered. — A.-G. t\ M’Cabe, [1927] 
I. R. 129.— IR. 

iii. .]— 

Where a statement mado by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 
& vohui tartly made : — Held : the fact 
that sucii officer failed to caution 
accused did not. render the statement 
inadmissible. — R. v. Barlin, 11926] 
App. D. 459. — S. AF. 


A 


4336 xvi. -7 - 

statement mado to the police by a 
boy, between sixteen & seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of tlui 
youth of accused, his abnormal 
physical Sc mental condition at the 
time he mado tlie statement, a doubt 
as to the adequacy of tho warning 
given by the pollijo, the fact that lie had 
not tho bonetlt of tho advic!C of a law- 
agent, & tho fa.ct that tho statomont 
had follow'ed upon a convci*sation with 
an inspector in vA'hich questions put 
to accused had some bearing on tho 
subject-matter of tho charge. — H.M. 
Advocate v. Aitken, [1926] S. C. (J.) 
63, — SCOT. 

4336 xvii. .] — A 

?tatoment mado to the police by a 
tnan detained on suspicion of murder, 
in reply to a question addressed by ono 
police officer to 'another, not admitted, 
IS prisoner might have thought that 
bhe question was addressed to him. 
fe his statement could not he regarded 
is voluntary. — H.M. Advocate v, 
LlESEB, [1926] S. 0. (J.) 88.— SCOT. 

4336 xviii. Burden 

)/ establWiinq voluntary character of 
Hatement on Crown.] — R. v. Bellos, 
19273 3 D. Jj. R. 186 : [1927] S. C. K. 
258 ; 48 CJan. Crim. Cas. 126. — CAN. 

4336 xlx. 

mrden discharged.] — Sankkt v. R., 
1927] 4 D. L. R. 245 ; [1927] S. C. R. 
136 ; 48 Can. Crim. Cas. 97. — CAN. 
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4851b. -K* V. Tubks!Ri No. 

4129b, ante, 

4857a. Form ol statement.] — B. t?. 0 *Dono- 

GHUE, No. 8260a, post. 

4588. Add. Annotation : — Reid. Broome v. Agar 
(1928), 138 L. T. 698. 

4600. Add. AnnotaUons : — ^Mentd. Britannia Hy- 
gienic Laimdry Co. v. Thomycroft (1925), 
94 L. J. K. B. 858 ; The PaluAna, [1926] P. 
40. 

4620. Add* Annotation: — Reid. Shapiro v. La 
Morta (1923), 180 L. T. 622. 

4645. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 586. 

4650. Add. Annotation: — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4650. Add. Citation : — 1 Leach, 800, n. 

Add. Annotation : — Reid. B. v. Elworthy 
(1867), 37 L. J. M. C. 8. 

4602. In the cross-reference following this case, 
for “ See Part XXIII., Sect. 1, sub-sect. 1, 

Q. (6), post,'* read ** See Part XXXIII., 
Sect. 1, sub-secL 1, Q. (6), post.” 

4705a. Duty ol counsel — ^To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 (/ ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
--B. V. McLean (1926), 134 L. T. 640, 
C. C. A. 

4705b. To relridn from cross-examining as to 

character.] — B. v. Dunkley, No. 4734a, post. 

4711a. .] — ^B, V. Baldwin, No. 3820b, 

ante. 

4712. Add. Annotation : — Consd. B. v, Baldwin 
(1926), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.] — 

R. V. CouLMAN, No. 3166e, ante. 

4715. Add. Annotations : — Refd. B. v. Dunkley 


(1926), 134 L. T. 632 ; R. v. McLean (1026), 
134 L. T. 640. 

4716. Add. AnmUdion Distd, B. v. King (1927), 
20 Or. App. Bep. 168. 

4733. Add. Annotation : — ^Refd. R. u. Dunkley 
(1926), 134 L. T. 632. 

4734a. Suggestion that witness deliberately 

committing perjury.] — (1) To 8^88^ that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
ho has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 ( / ), so as to render, cross-e x a min ation of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-exanune. — R. v, Dunkley, 
[1927] 1 K. B 823; 96 L. J. K. B. 16; 134 
L. T. 632 ; 90 J. P. 76 ; 28 Cox, 0. 0. 148 ; 
19 Cr. App. Rep. 78, 0. 0. A. 

4735. Add. Annotations : — ^Refd. B. v. Dunkley 
(1926), 134 L. T. 632 ; R. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation : — Refd. B. v. Dunkley 
(1920), 134 L. T. 632. 

4747. Add. Annotation: — ^Retd. B. v. Dunkley 
(1926), 184 L. T. 632. 

4748. Add. Annotations : — ^Refd. R. v. Dunkley 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

4749. Add. Annotation: — Refd. R. v. Dunkley 
(1920), 134 L. T. 632. 

4750. Add. Annotation: — Reid. R. v. Dunkley 
(1926), 134 L. T. 632. 

4764a. Grievous bodily harm.] — U^n 

an indictment for inflicting grievous bo^y 
harm, the wife of prisoner must not be called 
as a witness for the Crown. — B. v. King 
(1925), 19 Cr. App. Rep. 84, C. C. A. 

4770. Add. Annotation : — Refd. Statham v. Stat- 
ham (1928), 45 T. L. R. 127. 


PART XII. SECT. 6, SUB-SECT. 6.— 

C. (b). 


4 i. 
tant 


.] — A collecting 8c an assis- 

** pancharget ’* are persons in 
authority within Evidenoo Act, s. 24. 
when they have taken an important 
part In the inquiry into the cirenm- 
stances of the oommission of the 
offenoe. — R. v. Qanesh Chandra 
OoLDAB (1922), I. L. R. 60 Calc. 127.— 
IND. 


PART XII. SECT. 6, SUB-SECT. 1. 

4540 iii. .1 — In a orimlnal prose- 
cution the charge against accused must 
be proved absolutely. If there is a 
roaeouablo doubt the oouTiotion must 
be quashed. — R. v. DbrbT (1924), 42 
Can. Grim. Oas. 152.— CAN. 


PART XII. SECT. 6, SUB-SECT. 8.— B, 

4610 i. Sufficiency of proof — Question 
of fact for f\iry.\ — The question of 
intent is for the jury 8c not for the 
Crowd. — R. V. McLachlan (1023), 56 
N. S. R. 413 ; 41 Can. Crim. Cas. 240. — 
CAN. 

46201. Whether speeUd intent must 
be proved — In malicious damage to 
properly.)— R. v. Mashabion, [1924] 
App. D. 11*"' ' 6* AF. 

PART XII. SECT. 12, SUfi-SECT. 1. 

ff i. ‘ — — Informer.] — Harris v. R. 


(1027). 48 N. L. 11. 330.— S. AF. 

PART XII. SECT. 12, BUB-SECT. 2.— 

A. 

b i. Can be compelled to furnish speci- 
men of handwrUing.] — ^A witness, in a 
criminal trial, though ho be accused 
testifying on his own behalf, while under 
oroas-ezennination may bo ordered to 
write certain words dictated to him, & 
when accused is the witness an effect 
of such writing may be l^iat a letter, 
otherwise nnproyed, is iadmitted in 
evidenoe agamst him. — R. v. Whit- 
TAE]£R, [1924] 3 D. L. R. 63 ; 2 

W. W.R. 706; 42 Can. Crim. Oas. 162. 
-^“OAN. 

g 1. — Breach of cUy bye-law,] 

— K. w. Hart (1891), 20 O. R. 611.- 

CAN. 

4695 1 . May be cross-examined .] — 
A.-G. V. Murray, [1926] I. R. 286.— 

IR. 

PART XII. SECT. 12, SUB-SECT. 2.— 

C. (e). 

4756 il. .) — Two prisoners, 

tried together on one complaint^ each 
gave evidence under Criminal Evidence 
Act, 1S9S (o. 86), s, 1, In the opinion 
of the fudge the evidence of neither 
incrhnlnated the other : — Bold : neither 
was Entitled to oross-ezamine the 
other, such rffihfc of oross-examlnatiou 

AtCA 


bebig limited to the case where, in the 
opinion of the judge, the evidenoo 
given Inorimiiiatod, or tended to 
incriminate, the fellow prisoner. — 
Oem^ikll & M'Fadyrn V . MacNiven, 
[1928] S. O. (J.) -SCOT. 

PART XII. SECT. 12, SUB-SECT. 8.— 

B. 

• i. Children Act, 1908 (c. 67) — 

Whether compelent — Offence invomng 
bodily inivry.y—A man was tried ui>on 
a Cham of using certain lewd, indecent 
&. libidinous practices towards a girl 
aged, Biz : — Beld : an offence involving 
bodily injury to the child within the 
above Aot, although no actual nhysioal 
hurt had been done to her. 8c the wife 
of acoused could under that Act 8c 
Orimlnal Evidence Act, 1898, be called 
8c ezaminod by the Crown as a witness. 
— H.M, ADVOOATB V. Lbs, [19281 S. O. 
(J.) 1.— SOOT, 

g man was 

tried upon indictment for striking at, 
8c attempting to out with a rator, a 
child aged slz weeks i^-Bdd : an 
offence involving bodily Injury to the 
child within the above Act, althoi^ 
the child bad not been nhysioafly 
injured or aotually tcra^ed. 8c the wife 
of acCns^ could be called 8c examined 
by the Crown as a witness.— H.M. 
Advooatb V. MAOPSm, [1926] S. C. (J.) 
91.--SCOT, 



Part XIII. — Punishment and Prevention of Crime. 


4974a. .] — R. v. Jones, R. v, Poole, R. v. 

Terby (1924), 18 Cr. App. Rep. 135, 0. C. A. 

4974b. .] — R. V * Wright (1925), 19 Cr. App. 

Rep. 19, 0. 0. A. 

4974c. .] — R. V. Buggs (1910), 6 Cr. App. Rep. 

74, 0. 0. A. 

.] — The mere fact that a 

man has been convicted many times is not in 


itself sufficient^ reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v, Taylor (1024), 18 
Or. App. Rep. 148, C. 0. A. 

4994b. .] — ^The fact that a prisoner 

has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 


PART XU. SECT. 12, SUB-SEOT. 4.— B. 

a i. Criminal Code, «. 1003.) — 

R. V, Geiumill (1924), 43 Can. Crim. 
Ca«. 000.— CAN. 


1 i. 


-.] — Prisoner w€w 


indicted for an indecent assault on a 
girl under thirteen. At the trial there 
was admitted tlie unsworn testimony 
of the child alleged to have been 
ossanltod Sc of two other children of 
tender years, & the evidenoe of the 
mother of the girl that she had asked 
the oiiild what she was crying about. 
Sc that the child's reply was a complaint 
of prisoner’s coudnot to her: — aeld: 
(1) the unsworn testimony of a cliild 
of tender years could not be corro- 
borated by the unsworn testimony of 
any number of such children ; (2) tlie 
answers of the srirl to her mother’s 
questions were not eyidenoe of the 
facts complained of, Sc could not con- 
stitute corroboration of those facta.^ 
R. v. Coyle, [19261 N. 208.—IR. 


n 1. 8, P. R. V. Lahond, [1926] 1 
D. L. R. 826 ; 45 Can. Crim. Cas. 300 ; 
r>8 O. L. R. 264.— CAN. 


PART XII. SECT. 18, SUB-SECT. 1. 

r 1. .] — The question whether 

a witness is an aooomplloe is one of 
fact for the iury* after the Jud^ has 
instructed them as to what oonstitutes 
an aooomplioe Sc has decided that there 
is evidenoe from which the jury can 
reasonably Infer that the witness 
comes within that category. — R. v, 
Qallaghru, [19241 4 H. L. R. 1069; 
3 W. W. R. 357.— -wAN* 

4388 il a. N. P. R. v, Rodoerb (Ont.), 
[1928] 4 P. L. R. 609 ; 46 Can. Crim, 
Om. S72.— can, 

4i8S tt b. B. P. R. V, Bandel (Ont.) 
(1927), 47 Can. Crim. Cas. 266.— CAN. 

0 1. Person giving 6r^.} — ^A. & B, 


woi*e charged with conspiring to obtain 
money from O, by unlawful means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money from C. as a 
, bribe to refrain from taking oriminal 
prooeedings against C. or his daughter, 
both of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money : — Held : C. 
was not an accomplice. — R. v. Olholm 
& McPherson, 11926] V. L. K. 377 ; 
47 A. L. T. 10 ; 31 Argus L. R. 228.— 
AUS. 

PART XII, SECT. 13, SUB-SECT. 4,— B. 

4891 ill a. .] — R. V, Davidson 

(1925), 44 Can. <>im. Cas. 311.— CAN. 

4904 ii a. B. P. R. b. Rodqers (Ont.), 
[1926] 4 D. L. R. 009 ; 46 Can. Crim. 
Cas. 372.— CAN. 

4904 xii. .1 — R. r. Switzer 

(Ont.) (1926), 45 Can. Crim. Cas. 377.— 
CAN. 

4904 xili. .1— A charge cannot 

be said to be established merely on the 
unsuported testimony of an oocomplloo. 
— R. e. Satibh Chandra Stnoha (1927 ), 
I. L. R. 64 CJalo. 721.— WD. 

PART XII. SECT. 18, SUB-SECT. 4.— 0. 

f 1. .] — General hostility to the 

victim cannot be considered to be 
corroboration of a direct statement 
connecting accused with a particular 
crime. Corroboration must point to 
the identification of the person chared 
with th& partloular act with which the 
direct evidenoo connects him. — R. v. 
Kalwa (1026), I. L. R. 48 All. 409.— 


PART XII. SECT. 18, SUB-SECT. 4 .— K. 
4960 vili. —.3 — ^Where the evl- 
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denoc of an accomplice has nbt boon 
corroborated, & tlie charge to the jury 
merely tells them that if they believe 
the accomplice they should convict 
accuBod, the jury is not properly 
directed ; Sc, whero it is impossible to 
say that if properly directed they must 
inevitably have come to the same 
conclusion, the conviction must be 
quashed. — R. r. Stabiuk (Sask.), 
11926] 4 D. L. R. 811; [19261 2 

W. W. R. 723 ; 46 Can. Cnm. Cas. 
129.— CAN. 

b 1. . -R. V. Gallaghick, 

No. 6064 vii, post,' -CAN. 

o i. . .] — ^Where the judge 

callod the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was within their province 
to do so : — Held ; the conviction should 
be affirmed. — R. v , Shemtt, [1925] 2 
D. L. K. 1004 : 44 Can. Crim. CSs. 
10 ; 58 N. S. R. 116.— CAN. 

See, also, oosos in Part XIV, Sect. 7, 
Sub-sect. 7, B, post. 


PART Xni. SECT. 1, SUB-SEOT. 1. 

p 1. .] ~ R. w. Leaf, [1926] 1 

W. W. R. 888 ; 46 Can. Orim. Cas. 236 ; 
20 Sask. L. R. 542.— CAN. 


4991 1. SerUence must he proportionate 
to offence — Trifling ^ence — J*revious 
convictions.] — R. v. [1927] .3 

W. W. R. 482.— CAN. 


It. Power of indm to hear evidence of 
omplainant-to decide on proper sentence 
—After pka of guiltg — Jylvst avoid 
onsideranon of aggravating circum- 
iances likely to <^nge character of 
ffence barged.]— v. Whepdalk 
[1927] 3 W. W. B. 704 ; 49 
!ten. Crim. Oas. 62. — CAN. 



Cases 4894b— 5111a. English and Empire Digest Sttpplement. 


a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— R. V. Brice (1924), 18 Cr. App. Bep. 138, 
C. C. A. 

4994c. .] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years* penal servitude. He 
had a bad record both m South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an oftence as serious in itself 
because it had been committed by a man 
who previously had committed a series 'of 
offences, & the sentence should be reduced 
to eighteen months* imprisonment with hard 
labour. — B. v, Durand (1924), 18 Or. App. 
Bep. 137, 0. C. A. 

4994d. .] — B. V. Walls (alias 

Bussell) (1925), 19 Cr. App. Bep. 85, C. O. A. 

4994e. .] — B. v. Dent (1926), 19 

Cr, App. Bep. 18, 0. 0. A. 

4994f. .] — B. v. GUMBS (1926), 19 

Cr. App. Rep. 74, C. 0. A. 

.] — In imposing sentence 
on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question. — B. v. D’Arcy (1926), 19 Cr. App. 
Bep. 22, 0. C. A. 

4994h. .] — B. V. Chari.es (1927), 

20 Cr. App. Bep. 129, C. C. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the property stolen A; 
of prisoner’s youth. — R. v. Boath (1927), 20 
Cr. App. Bep. 138, 0. 0. A. 

4998b. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — ^B. v. 
Watson (1927), 20 Cr. App. Bep. 119 
0. C. A. 

4998c. .] — Sentence reduced, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions. — It. v. 
Boreham (1928), 20 Cr, App. Rep. 182, 
c. a A. 

5028a. Prisoners Jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken the period of detention 
before trial. — B. v. Andrews (1927), 20 Cr. 
App. Bep. 37, 0. 0. A. 

5036a. S.P. B. v. Moldon (1926), 19 Or. App. 
Bep. 116, C. C. A. 

5039a. .] — ^Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V, Turner (1924), 18 Or. App. Bep. 161. 
C. C. A 

Annotation : — BsM. R. V, O'Moro (1926), 19 Cr. App. Rop. 175. 

5046a. .] — B. v. Driver (1926), 19 Cr. 

App. Bep. 86, C. C. A. 

5040a. .] — ^Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years* 
penal servitude might suitably be reduced to 


twenty-one months’ imprisonihent with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
— R. V, Townsend (1924), 18 Cr. App. Bep. 
99, C. 0. A. 

5049b. .] — R. V, Bourne, B. v. Cole- 

man (1925), 19 Or. App. Rep. 17, 0. 0. A. 

5049c. .] — ^B. V. Trott (1927), 20 Cr. 

App. Rep. 120, C. C. A. 

5049d. .] — B. V. Ettridgb (1927), 20 

Or. App. Bep. 126, O. C, A. 

50496. .] — R. V. HiNks (1927), 20 Cr. 

App. Bep. 137, C. C. A. 

5049f. .] — ^R. V, Hill (1928), 20 Cr. App. 

Bep. 170, O. 0. A. 

5049g. .] — ^B. V. Wave (1928), 20 Cr. 

App. Bep. 171, C. 0. A. 

5057a. .}-^entence mitigated in view 

of a long period of honest work. — B. v. 
Winter (1924), 18 Cr. App. Bep. 139, 
0. O. A. 

5057b. -.] — Sentence reduced in view of 

a long period of honest work. — R. v, PorTer 
(1926), 19 Cr. App. Rep. 90, C. 0. A. 

5057c. .] — Sentence mitigated in view 

of an interval of three years* honest life. — 

B. V. Guntrip (1925), 19 Cr. App. Rep. 45, 

C. C. A. 

5057d. R. V. Whitby (1926), 19 

Cr. App. Bep. 115, C. C. A. 

5066. AdA, Citations 130 L. T. 319 ; 27 Cox, 
0. C. 676. 

5065a. .] — B. v. Andrews, No. 5028a, ante. 

5074a. .] — R. v. Lloyd, No. 2567a, ante. 

5081a. .] — R. V, Taylor (alias Saun- 

ders, alias Wallace), No. 1913a, ante. 

5092a. Duty of police to supply list of charges.] 

— Appet, had been convicted at quarter 
sessions of larceny &; had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment wore 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence : — Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appet., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (h) the dates 
& (o) the nature of such offences ; (d) if 
possible, whether or not warrants had been 
issued in respect of such offences. — B. v. 
Hicks (1924), 88 J. P. 68 ; 18 Cr. App. Rep. 
11, C. 0. A. 

5092b. Other court should be informed before 
sentence passed.] — B. v. Taylor, No. 5314a, 
'post. 

5097a. .] — R. v. Peace (1925), 19 

Cr. App. Rep. 68, C. C. A. 

5099. Add. Annotation : — ^Refd. B. v. Peace (1925), 
19 Cr. App. Bep. 58. 

5111a. .] — There is no rule of' law or practice 

that a co-prisoner should receive a lighter 


PART XIII. SECT, t, SUB-SECT. 2. 

•w. R. V . Zizu Natanson 

(No. 2) (Sask.), [1927] 2 W. W. K. 154 ; 
49 Can. Crlm, Cas. 89.— CAN. 


PART XIII. SECT, a, SUB-SECT. 1.— A. 

5028 li. .] — R. V. Noa Ba Shbtn 

(1928), I. L. R. G Ran. .‘JOl.— 'IND. 
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6086 i. Previous acquiUala must not 
influence oducraely.]— v, Johnson 
( 1925), 44 Can. Crim. Cos. 319.— CAN. 
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sent^ce, in. view of bis giving evidence for 

O’Dare, Davis & Morton 
(1927), 20 Or. App. Rep. 79, C. C. A. 

5116^ Iiong interval free from conviction.] — 

, Sentence mitigated. — R. v, Hodson (1927), 
20 Or, App. Rep. 11, C. 0. A. 

5119a. .] — ^Applts. treated as first 

offenders, & sentences rodneed. — R. v. 
Seaton & Flanagan (1928), 20 Or. App. Rep. 
192, 0. 0. A. 

5125a. .] — R. V* Cox (1924), 18 Or. App. Rep. 

152, C, 0. A. / F 

5125b. .] — R. V. Hurrell (1926), 19 Or. App. 

Rep. 89, C, C. A. 

5125c .]— R. V. Ward (1926), 19 Or. App. 

Rep. 126, 0. 0. A. 

5125d[. .] — Sentence reduced, although the 

case serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth. — R. v. Chick (1925), 19 Or. 
App. Rep. 67, C. O. A. 

5148a. .] — Sentence mitigated in view of 

youth, — R. V, Hardy {alias Emmett) (1926) 
18 Or. App. Rep. 168, C. C. A. 

5148b. .] — R. V, Chick, No. 6125d, ante, 

5148c. .] — Sentence mitigated in view of 

youth, notwitlistanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months* imprison- 
ment with hard labour. — R. v, Leatherland 
(1926), 19 Cr. App. Rep. 85, C. C. A. 

5148d. .] — R. V, Gething (1926), 19 Cr. App. 

Rep. 112, C. C. A. 

5155a. .] — R. V, Hurrell (1926), 19 Cr. App. 

Rep. 89, C. C. A. 

5156a. What is post oioace offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
boon sent before the result of a competition 
for which he had entered : — Held : a sentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Cr. App. Rep. 62, C. C. A. 

5173. Add, Annotation : — Refd. R. r. Roberts & 
Morriss (1920), 134 L. T. 635. 

5174. Add, Annotation: — ^Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

5175. Add, Annotation : — Rcfd. R, v, Roberts & 
Morriss (1926), 134 L. T. 635. 

5175a. .] — There is no rule of law or of 


practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R. V, Roberts & Morriss (1926), 134 
L. T. 636 ; 42 T. L. R. 373 ; 28 Cox, C. C. 
150 ; sub nom. R. v. Morriss, 90 J. P. 84 ; 
42 T. L. R. 373 ; 70 Sol. Jo. 426 ; 19 Cr. 
App. Rep. 75, C. C. A. 

5181. For ** m the case of consecutive sentences ** 
road “ in the case of concurrent sentences.” 

5184. Add, Annotation : — ^Refd. R. v. Fielder 
(1926), 136 L. T. 04. 

6190a. .] — The term of a sentence must 

precede the serving of a remanet, — R. v, 
Harvey (1927), 20 Cr. App. Rep. 37, C. C. A. 

5190b. .] — A remanet term caimot be 

served concurrently with a firesh sentence. — 
R. V. Nall (1927), 20 Cr^ A^ l Rep. 85, 
C. 0. A. 

5194a. Not interrupted by period of special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of ” special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term. — ^R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 

5194b. .] — R. V, Haslam, No. 2839a, 

ante, 

5201a. .] — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Cr. 
App. Rep. 101, C, 0. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. v. 
Knell (1926), 19 Or. App. Rep. 169, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).l— R. v, Abcolj (1927), 20 
Cr. App. Rep. 156, O. x\. 

5217. Add, Annotation : — Refd. R. v, Townsend 
(1924), 18 Cr. App. Rep. 99. 

5217a. .] — R. V, Townsend, No. 5049a, 

ante, 

5217b. 1 .] — There is no rule of law or 

practice that the term of a first sentence of 
penal servitude is limited to thi’ee years. — 
R. V, Bastre (1920), 19 Or. App. Rep. 174, 

C. C. A. 


PART XIII. SECT. 2, SUB-SECT. 5.— C. 

5142 ii. .] — Sentence mitigated 

In view of youth. — R. o. Hopper & 
Glaveen (1924). 57 N. S. R. 438.— 

CAN. 

6142 m. 8.P, — R. V, Hamilton 
(1925)/58 N. S. R. 46.- -CAN. 

PART XIII. SECT. 3. SUB-SECT. 1. 

6182 i. Concurrent sentences — Im- 
prisonment dt penal scr^^Uude.] — A 
prisoner having been found guilty upon 
two charges, the ct. sentenced him to 
five years* penal servitude in respect 
of the first chaige & to imprisonment 
for one year In respect of the second 
charge, the two sentences to run con- 
omrently. — H.M. Advocate v. Carson, 
[19273 S. C. (J.) 70.— SCOT. 

PART XIH. SECT. 3, SUB-SECT. 2. 

%z. Of accused acquitted on qro^ind of 
insanity-^Powers of LieiUenmU-Oover- 
nor.] — R. V. Coleman <N. S.) (1927), 
47 Can. Crim. Cas. 148. — CAN, 


PART XIII. SECT. 3, SUB-SECT. 4. 

f i, .] — On a con- 
viction on a charge of robbery with 
violence the judge ordered prisoner to 
be whipped. &, not having stated the 
number of times he was to be whipped, 
provided for this in the record of con- 
viction In prisoner’s absence : — Held : 
the sentence was not illegal. — R. v. 
Hughes (1924), 35 B. C. R. 55. — CAN. 

g i. Seduction offences.] — The 

maximum punishment under CJriminal 
Code, 8. 213, is two years, &: whipping is 
not authorised & cannot be atlded to 
the punishment provided. — R, v. 
Hirsch, [1924] 2 W. W. R. 342 ; 42 
Can. Orim. Cos. 153. — CAN. 

g ii. Assault — By young person 

under sixteen.] — Maokat v. Lamb, 
[1923] S. C. (J.) lO.—SCOT. 

52801. First offenders.] — Cir- 

cumatanocs in which : — Held : whip- 
ping should not be imposed on a first 
offender only twenty years old. — R. v. 
Whepdalb (Sask.), [1927] .3 W. W. R. 
704 ; 49 (3an. Crim. Cas. 62.- CAN. 
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PART XIII. SECT. 3, SUB-SECT. 5. 

h i. Power of conH.] — H.\lifax 

CoBPN. V. Brown (1885), 18 N. 8. U. 
(C R. & G.) 103.— CAN. 

h ii. .] — Where an offence is 

punishable by imprisonment for more 
than five years, a sentence of a fine & 
imprisonniciit in default of payment 
is improper. — K. v. England (1925), 
43 Cun. Crim. Cas. 11: 19 Sask. L. R. 
165 ; [1925] 1 W. W. R. 237.— CAN. 

m i. Fine not paid — Warrant 

net acted on for five years.] — ^Arrest 
after five years uphold. — R. v. Mond- 
BHEiN (Man.), [1927] 1 D. L. R. 964 ; 
11927] 1 W. W. R. 101 ; 47 Can. Crim. 
Cas. 63.— CAN. 

0 i. Fine for violation of Criminal 
Code — Judge may not order payment to 
private individual,] — R. v. England 
(1925), 43 <3an. Crim. Cas. 11 : 19 

Sask. L. R. 166 ; [1925] 1 W. W. U. 
237.— CAN. 


ta. Bedttetion of fine on appeal — 
Effect of-— On person by whom fine paid. ] 
“Devine v. Wanless (put.) (1927), 
47 Can. CJrim. Cas. 273. — CAN. 
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5238a. Power of court to call for expert 
reports.] — R. v. Hobbs (1928), 21 Or. App. 
Bep. H, 0. O. A. 

5241a. Youth of prisoner.] — Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with bard labour passed on 
a boy sixteen years of age.— T horpe’s Case 
( 1918), 13 Or. App. Rep. 176, 0. 0. A. 

5243a. .] — Sentence of detention 

quashed. — R. v, Smee (1928), 20 Or. App. 
Rep. 192, 0. 0. A. 

5246a. •] — As a general rule, the term 

of detention in a Borstal institution should be 
three years. — ^R. v. Rbvill (1925), 19 Or. 
App. Rep. 44, 0. O. A. 

5246b. .] — Term of detention in a 

Borstal institution iucreased to the maximum 
in applt.’s own interest. — R. v. Frier (1927), 
20 Or. App. Rep. 30, O. 0. A. 

5255. Add* Annotation : — Apld. R. v. Baxter 
(1924), 18 Or. App. Bep. 127. 

5258. Add, Annotation : — Folld. R. v. Dean (1924), 
18 Or. App. Rep. 21. 

6261a. .] — R. v. Dean, No. 8165a, 

ante. 

5269. Add, Annotation : — Refd. R. v, Hayward 
(1927), 137 L. T. 64. 

5282. Add, Annotation : — Consd. R. v, Norman, 
[1924] 2 K. B. 315. 

5288a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — R. V, Tybeman, No. 5359b, post. 

5285a. .] — An allegation of being a 

habitual criminal ought to be tried. — R. v, 
Nash (1927), 20 Or. App. Rep. 1, 0. 0. A. 

••—Folld. Tt. v, Rutt (1028), 20 Cr. App. Rep. 

5285b. .1—R. V, Rutt (1928), 20 Or. 

App. Rep. 186, 0. C. A. 

5200a. Admission of being habitual criminal — 
Duty of court to explain charge.] — ^Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest. — B. v. 
Donovan (1025), 10 Or. App. Bep. 2, 0. 0. A. 

5290b. Direction to jury — Necessary contents.] — 
B. V, Dinsdale (1926), 19 Cr. App. Rep. 123, 
O. 0. A. 

5290c. .]— R. V. Weale (1927), 20 Or. 

App, Rep. 153, C. 0. A. 

5299. Add. Annotation : — Reid. R. v. Stokell 
(1924), 18 Or. App. Rep. 166. 

5300. Add, Annotation: — Ck>nsd. R. v. Stokell 
(1924), 18 Or, App. Bep. 166. 

5303a. .] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was : ‘‘ I know he has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 


the grounds set out in the statutory notice 
to accused : — Held : evidence of facts not ' 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witness^, Sc the con- 
viction as a habitual criminal must be 
quashed. — ^R. v. Baxter (1924), 182 L. T. 
266 ; 27 Cox, C. C. 689 ; 18 Cr. App. Rep. 
127, 0. 0, A. 

5303b. .] — ^No misconduct, whether criminal 

or not, may be given ^ e^dence on the trial 
of an allegation of being a habitual criminal 
imleas the statutory notice thereof has been 
served. — Ro v. Stokell (1924), 18 Cr. kpp. 
Bep. 166, C. C. A. 

5303c. .]— R. V. Ttrbiman, No. 5S59b, post. 

5303d. .] — ^Evidence that" accused is an 

associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it. — R. v. Yarwood 
( 1928), 21 Cr, App. Rep. 26. C. C, A, 

5304a. Must go to question whether prisoner 
habitual criminal when charged.}— R. v. 
Winn, No. 5355a, post, 

5307. Add. Annotation: — Consd. R. v. Hayward 
(1927), 137 L. T. 64. 

5308a. -.1 — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c, 69), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may bo given, without 
production of the record & evidence identify- 
ing accused with those convictions, as ” evi- 
dence of character & repute ” under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions. — B. v, Hayward 
(1927), 137 L. T. 64 ; 28 Cox, 0. 0. 342 ; 
svb nom, R, v. Hayward, R. v. Lawrence, 
43 T. L. B. 356 ; 20 Cr. App. Rep. 33, C. 0. A. 

5312a. .] — ^Applt. was convicted of 

shopbreaking, & was sentenced to three 
vears’ penal servitude. He was also found 
to be a habitual crimin^J on the ground that 
he had been convicted on three previous 
occasions Sc that he was leading persistently 
a dishonest or criminal life. Sc he was sen- 
tenced to five years* preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person. Sc he was released on July 23, 1924. 
From Sept, to Dec. 1024 he was in honest 
employment. He committed the shop- 
br^kJdng for which he had now been sen- 
tenced on Jan. 2, 1925 : — Held : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
babitu^ crimmal, but if they hM done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 


PART Xlll. SECT. 3, SUB-SECT. 8. 

tb. tJnder Probation of Offenders 
Acft 1907 (u. 17).] — Alioeneed publican 
pleaded firuilty to opening his lioeneed 

B rezniaes for the sale of intoxicating 
quor during prohibited hours. Hla 
house was well conducted, Sc this was 
his first ofiOnoe. The magistrate 
having given deft, the benefit of the 
above Act : — Held : as there was 
nothing in the evidence as to character 


to bring the case within sect. 1, & the 
offence was not a trivial one, Sc there 
were no extenuating olrcumstances, 
the magistrate was not correct in law 
in giving deft, the benefit of the Act. 

Before a mek&dstrate deals with a 
case tinder the above Act, he should be 
satisfled that the case falls under one 
of the specific heads of sect. 1, Sc should 
state eia^llcitly on which of the grounds 
he relies if he exercises the dlsoretion 
conferred on him by the Act.- 


f. miENNAN, [19201 I. R. 482. — 'IR. 

• 0 . ** Suspended sentence ” — *• .Ikfean- 
no o/.l— The expression as used In 
Mmlnal Oode, s. 1081, does not mean or 
Dler that sentence must be passed Sc 
ts operation then susawded ; it 
deans that no sentence mil be passed 
tnleiis Sc until the offender Is called 
^H)n ^ app^ 

laS.— CAB. 


i. u, 

2 Oan. Offm. 
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w that duting the relevant period applt. 
had been leading, peraistently, a di^oneet 
OP cr iming life ; as there were passages in 
the su mmin g up which might have conveyed 
to the jury that, r(rhen the prosecution, had gone 
a certcdn length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.— B. v. 
Dmscoix (1926), 89 X P. 104 ; 41 T. L. B. 
426 ; 18 Or. App. Bep. 184, 0. 0. A. 

5314a. .] — (1) On the trial of an allega- 

tion t^t prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are {proved, he must be so found, is 
incorrect ; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passinj^ a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor (1926), 19 Cr. App. 
Bep. 146, C. C. A. 

5319a. .] — B. V. Hayward, No. 

5308a, anie, 

5322. Add. Annotation : — Retd. B. v. White Sc 
Shelton (1927), 20 Or. App. Bep. 61. 

5331a. .] — On the trial of an allegation of- 

being a habitual crizninal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of the crime. Sc the 

S ossession of housebreaking instruments & 
txeir number Sc character at the time of 
arrest. — B. v. White Sc Shelton (1927), 
20 Cr, App. Bep. 61, C. 0. A. 

5341a. .] — E. V. White Sc Sjielton, No. 

5331a, ante. 

5847. Add. Annotations: — Refd. B. v. I^avender 
(1927), 20 Or. App. Bep. 10 ; B. v. White & 
Shelton (1927), 20 Cr. App. Bep. 61. 

5352a. -.] — The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the all^ation 
that he is a habitual criminal. — K. v. Hayes 
(1926), 90 J. P. 190 r 19 Cr. App. Bep. 157, 
C. C. A. 

5855a. Duty of Judge.] — (1) The 

direction on the allegation of being a habitual 
criminal most explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged. — B, v. Winn (1925), 
69 Sol. Jo. 674 ; 19 Or. App. Bep. 1, 0. O. A. 

5355b. .j — direction on the allega- 

tion of being a habitual criminal must deal 
with an interval of honest work, — R. v. 
Harry (1928), 21 Cr. App. Rep. 21, C. 0. A. 

5355c. .]— On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ** lading 
persistently a dishonest or criminal life.” — 
R. V. Lavender (1927), 20 Cr. App. Bep. 10, 
C. 0. A. 

6357. Add. Annoiaiion Consd. B« v* Norman, 
tl924] 2 K. B. 315. 

6352* Add. AnwAaUm : — Consd. B. v. Norman* 
[1924] 2 K. B. 815. 


5359a. Fol^ the existing paragraph in original 
volume substitute the following paragraph : — 

.]— Where a person who has 

been found to be a habitiiaf criminal Sc has 
been sentenced to preventive detention 
subsequently commits another crime Sc a 
notice is served upon him under the above 
sub-sect., the jurv are not bound to find 
prisoner to be at the time when the verdict 
b given a habitual criminal. In every case 
it ^ a qu^ion of fact for the jury to say 
whether or not prisoner is still a habitued 
criminal. Sc prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal Sc sentenced to 
preventive detention, to call evidence to 
show that he is not at the /material time a 
habitual criminal. — ^B. v, N02^ VN, [1924] 2 
K. B. 315 ; 93 L. J. K. BApb j 131 L. T. 
29 ; 88 J. P. 126 ; 40 T. X. B. 693 ; 68 
Sol. Jo. 814 ; 27 Cox, C. C. 621 ; 18 Or. 
App. Bep. 81, 119, C. 0. A. 

Annotati&n : — ^Reld. II. v. Tyreman (1925), 19 Or. App. 
Rep. 4. 

5359b. Conviction remitted.} 

— (1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of oeing a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent tiial. 

(4) On the issue whether prisoner has been 
lea^ddng an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice. — R. v. 
Tyreman (1925), 19 Cr. App. Rep. 4, 0. O. A. 

6861a. -.] — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal i 
secondly, that the ct. shall have taken such 
a '^ew of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude ; Sc thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits Sc mode of life of prisoner it is expe- 
dient for the protection of the public that he 
. should bo kept in detention for a lengthened 

S eriod of years. Sentence of preventive 
etention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal. — R. v. Paul, [1925] 1 
K. B. 77 ; 94 L. J. K. B. 63 ; 132 L. T. 159 ; 
88 J. P. 200 ; 41 T. L. R, 36 ; 69 Sol. Jo. 
293 ; 27 Cox, C. C. 660 ; 18 Or. App. Rep. 
128, C. O. A. 

Annotation Erpld. R. V. Turnbull (1926). 19 Or. App. 155 . 

5369a. 0 — ^A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
_ the primary offence.— B. v. Turnbull (1926), 
19 Ct. App. Bep. 166, C. 0. A. 

5369b. — R. V. Thomas (other- 
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WISE WiLiJAMS) (1928), 20 Cr. App. Bop, 
172, C, O. A. 

5372a, •] — B. v. Paul, No. 5361a, ante, 

5373a. .] — K. v. McCaiithy (1910), 4 Cr. App. 

Bep. 108, O. O. A. 

5373b. .] — B. V, Henry (1927), 20 €r. App. 

Bop. 117, C. 0. A. 

5385a. .]— B. V. Beard (1927), 20 Or. 

App. Bep. 155, C. C. A. 

5398, Add. Annotation : — Dlstd, B. v. Douglas 
(1926), 19 Or, App. Bep. 119. 

5452. Add. Annotation : — ^Apld, Freeborn v. Leem- 
ing (1925), 89 J. P. 179. 

5458, Add. Annotation : — Refd, Lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (Oj^arthfa) 
(1927), 96 L. J. K. B. 664. 

5478a. .] — (1) In order that a person may be 


convicted tinder Larceny Act, 1916 (c. 60), 
8. 28 (2), of being “ found by night having in 
^s possession Trohout lawful excuse imple- 
ments of housebreaking”, it must be proved 
that he was found by night, in possession by 
night, of housebreaMng implements. The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 

(2) Where a person has pleaded “ Not 
guilty ” to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — B. v. 
Harris (1924), 94 L. J. K. B. 164 ; 132 
L. T. 672 ; 89 J. P. 37 ; 41 T. L. B. 205 ; 
27 Cox, 0. C. 746 ; 18 Cr. App. Bep. 157, 
C. C. A. 


Part XIV. — ^Appeal to Court of Criminal Appeal. 


5523. Add. Annotation: — Refd. B. v. Birch 
(1924), 93 L. J. K. B. 385. 

5528. Add. Annotation : — Consd. B. v. Parkin 
(1928), 20 Cr. App. Bep. 173. 

5528a. In what circumstances.] — B. v. 

Parkin (1928), 20 Cr. App. Rep. 173, O. C. A. 

5534. Add. Annotation : — Refd. B. v. Cope (1925), 
94 L. J. K. B. 662. 

5535. Add. Annotation : — Refd. B. v. Teesdale 
(1927), 91 J. P. 184. 

5536a. .] — ^The ct. will not review a 


summary conviction of an incorrigible rogue, 
but it ynU. insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but leg^ evidence. — B. v. Dean (1924), 18 
Cr. App. Bep. 133, C. C. A. 

Annotations : — ^Refd. R. v. Copo (1925), 94 L. J. K. B. 062 : 

R. V. Cadwell (1927), 20 C5r. App. Rep. 60. 

5536b. .] — The machinery of Vagrancy 

Act, 1824 (c. 83), must not bo used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — B. v. Cadwell (1927), 20 ('r# App. 
Bop. 60, C. C. A. 


PART XIII. SECT. 6, 

k i. Conviction for assault — May 

he sentenced to whipping.] — MacKay v. 
Lamb, [1923] S. C. (J.) 16.— SCOT. 

q i. .1 — lie R. v. Slinn 

(1926). 47 Can. Crim. Cas. 77; 37 

B. C. R. 275.— CAN. 

PART XIII. SECT. 10, SUB-SECT. 1. 

k i. .1 — PItf., after con- 

viction for manslaughter, began an 
action for possession of promises in 
which she & her husband, deft., lived, 
the property standing in her name & 
being registered under R<jal Pro])erty 
Act : — Held : there was no disability or 
iuoapaclty of bilnging the action, by 
virtue of Forfeiture Act, 1870 (c. 23). — 
Zawojowska V. Zawojowska (Mao.), 
11922] 3 W. W. R. 492.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 6. 

6504 i a. .] — Deft, was con- 

victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a certificate under the 
Act, from which it appeared that a 

S erson of the same name ^ address as 
eft. had been previously convicted 
before the same magistrate ; — Held : 
the evidence was sufficient. — R. v. 
ATKINSON (N.S.) (1910), 44 N. S. R. 
521 ; 9 E. L. R. 212.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 1. 

tl. .] — An appeal lies to the 

Supreme Ct. of Canada under Criminal 
Code, 8. 1024, read with sect. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of the ot . of appeal, 
upon a question which that ot. deems a 
question of law& pursuant to its direc- 
tion. — Davis v. R., [1024] 4 D. L. R. 
843 ; [1924] S. C. R. 522.— CAN. 


tii. .1— R.r. Dbj Beutolt, [1927] 

3 D. L. R. 193 ; [1927] S. O. R. 454 ; 
48 Can. Cilm. Cas. 118. — (3AN. 

a i. -.1 — R. V. Boak, [1926] 

S. C. R. 481 40 Can. Crim. Cas. 164.— 

CAN. 

a ii. .1 — Gubditta R., 

[1927] 2 D. L. R, 577 ; [1927] S. C. 11. 
80 ; 47 Can. Crlm. Cas. 154. — CAN. 

a iii. .] — Bakbe v. It., 

[1927] 2 D. L. R. 1097 ; [1927] S. C. Jt. 
284 ; 48 Can. Crim. CJas. 91. — CAN. 

a iv. .] — Howi,ey v. R., 

[1927] 3 D, L. 11, 265 ; [1927] B. C. R. 
529 ; 48 Can. Crim. Cas. 139.— CAN. 

a J — Cardinal v. R., 

11927] 4 1). L. R. 325; [1927] S. C. R. 
541; 48 Can. Crirn. Cas. 243.— CAN. 

CO i. Effect of repeal of pro- 

visions for staling case pending appeal.] 
— Where the trial judge reserved a 
case for the ct., but before it came on 
for argument, the sects, of the Code 
allowing a stated case were repealed, 
& the ct. set aside the conviction 
& ordered a now trial ; — Held : the 
amendment of tho Code did not abro- 
gate tbe rights possessed by prisoners 
on the date when they were oonvioted, 
but such rights must bo determinod 
\mder tho old & not under tho now 
provisions of the Code, which were not 
then in forco.-^R. v. Taylor & Young 
(1924), 41 Can. Crim. Cas. 212 ; 56 
N. S. R. 500.— CAN. 

sd. Jury illegally constUvled — Leave 
of Court of Appeal necessary ,] — R. v. 
Boak, [192.5] 3 D, L. R. 887 : [1925] 
S« O. R. 525 ; 44 Can. Crim. Cas. 218. 
—CAN. 

5528 i. Certiflaaie granted — Only 
where judge has doubt on case.] — The 
trial must have an opinion or 

belief of the fitness of the appeal upon 
questions of fact or mixod questions of 
law & fact involved; tho burden on 
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him would appear, thei*eforo, to bo 

{ rrcator than if ho were asked to grant 
oavo to appeal. — R. v, Payette, 
[1925] 1 D. L. R. 112 ; [1924] 3 W. W. R. 
803.— CAN. 

5528 ii. Form of certificate.] — A 

certificate stated generally that the 
case was a lit one for appeal ; — Held : 
not such a certificate as 13 & 14 Goo. 5, 
c;. 41, contemplated. — R. v. Scott & 
Williamson (1924), 50 O. L. 11. 325; 
43 Can. Crim. Cas. 364. — CAN. 

6528 iii. Whether applicable to trial 
without jury.] — R. v. Tews, [1920] 1 
W. W. R. 321 ; 45 Can. Oim. Cas. 
116 ; 22 Alta. L. R. 161.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

a i. .] — Where it was for tho trial 

judge to decide whether prisoner’s 
explanation could reasonably be true. 
Sc it was to bo assumed from tho foot 
of his finding prisoner guilty that he 
thought it could not reasonably bo 
true, in which tho ct, concurred : — 
Held : not the function of the ct. to 
retry tho case. — H. v. Cooke (1923), 57 
N. S. R. 362.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 3. 

e i. What is — Not sentence for 

rape.] — R. v. De Young, R. v, Lid- 
diard, K. V. Darling (1927), 47 Can. 
Crim. Cas. 207 ; 00 O. L. R. 155.— CAN. 

M. Jurisdiction of Supreme Court of 
Canada — To hear appeal from addition 
to sentence by lower court ,] — There is 
no jurisdiction in the above ct. to 
entertain an appeal against an addition 
to sentence by appellate ots., as under 
Criminal Code, s. 1024, the right of 
appeal is restricted to an appeal against 
the affirmance of a conviction. — G old- 
hammer V. B«, [1924] 3 D. L. R. 1009 ; 
[1924] S, C. R. 290 ; 6 O. B. R. 120.— 
CAN, 
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5549a. — -.] — V. Lambert (1926), 19 

Or. App. Rep. 131, C. C. A. 

5550. Add* Annotation : — Consd. R. v. Smith, 
[1925] 1 K. B. 603. 

5550a. .] — ^R, V. Smith, No. IdlOb, ante* 

5570a. .] — R, v, MacWilliam (1928), 21 Or. 

App. Rep. 31, C. 0. A. 

5572. Add, Annotation : — Refd. R. v. Porter (1927 ), 
20 Or. App. Rep. 56. 

5574a. Rsg^istrar must be Informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment. — R. v, Hodg- 
son (1924), 18 Or. App. Rep. 7, 0. 0. A. 

5577a. .] — Substantial particulars 

of misdirection, & of any other objections to 
the summing uj), must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — R. v, 
Cairns (1927), 43 T. L. R. 455 ; 20 Or. App. 
Rep. 44, 0. 0. A. 

5577b. Supplementary grounds — When 

allowed.] — R. v. Porter, No. 3137a, ante, 

5585. Add, Annotation : — Refd. R. v, Thompson 
(1925), 18 Or. App. Rep. 167. 

5585a. .] — ^An applt. may only in exceptional 

cii’cmnstances consent by counsel to be 
absent. — R. v, Thompson (1925), 18 Or. 
App. Rep. 167, 0. 0. A. 

5596a. Official transcript of Judgment at trial — 
How far binding.] — The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 


— R. V, Martin (1927), 20 Or, App. Rep. 
103, 0. O. A. 

5604. Add, Annotation : — ^Refd. R. v. Porter (1927), 
20 Or. App. Rep. 56. 

5605. Add, Annotation : — ^Refd. R. v. Porter (1927), 
20 Or. App. Rep. 66. 

5607a. .] — In each of the following cases — 

(1) a convict under sentence of penal servi- 
tude & ]preventiv6 detention who appeals 
only gainst the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (3) a prisoner under, 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprison^ mt & penal 
servitude who appeals only ikainst the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — ^the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), s. 14, & should be treated as such 
pending the determination of his appeal. — 
R. V, Ross, R. V, Friend, R. v, Beattie, 
R. V, Llewellyn, R. v. Young (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C. C. 615 ; 18 Cr. App. Rep. 65, 
C. C. A. 

5673a. .] — The ct. will, if it thinks fit, 

hear a plea of insanity even though it was 
not raised at the trial. — R. v, Canham (1925), 
18 Cr. App. Rep. 163, C. C. A. 

5739a. S, P, R. v. Hatch & Smith (1928), 20 Cr. 
App. Rep. 181, C. C. A. 


PART XIV. SECT. 2. 

55 QQ j, Discretion of court .} — 

It l8 not the practice of tho Ct. of 
Criminal Appeal to on ter tain any 
application for an extenHion of time, 
whether to apply to tho trial judge lor 
a certifleate for leave to appeal, or to 
give notice of appeal, or to give notice 
of application lor leave to appeal, it 
api>ct.. does not, at tho time ol applying 
for such extension of time, show that 
he proposes to i*oly upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which arc grounds 
such as can uo ent/ortainod by the ct. 
ill tho exercise of its st^itutory juris- 
diction. — A.-G. V. M‘Gann, [1927] 
I. R. 503.— 'IR. 

sk. Notice of appeal defect ice .} — 

R. V. MoYwsiOnt.), [19271 3 D. L. K. 
039 ; 47 dan. Crim. Cas. 349. —CAN. 

PART XIV. SECT. 6, SUB-SECT. l.~-A. 

6630 V. .] — The ct. hearing an 

appeal is not warranted in weighing 
probabilities & substituting Its view 
lor that of tho jury, to which tho 

f roatest weight must still bo gl^ven. — 
I, V, Dk Bbuqe, [1924] 4 D. L. R. 496 ; 
55 0. L. It. 607.— CAN. 

6630 Vi. .]— -R. V. Bubkk (1924), 

44 Can. Crim. Cos. 205, — CAN. 

PART XIV. SECT. 6, SUB-SECT. 1. 

sm. In Ireland,] — Praotioo & pro- 
oediiro, as to applications to allow fresh 
evldonce on appeal, laid down by the 
Ct. ol (^Irninal Appeal. — ^A.-G. v. 
M‘Gann, [1927] I. R. 603.— IR. 

PART XIV. SECT. 6, SUB-SECT. 8. 

6740 ili. .] — ^An application must 

be refused, whero tho person whom it 
was sought to call had oeen present in 
ct. at the time of the trial Sc available 
to be called by accused or his counsel 
if they desired to do so.- — R. v, Cronan 
(1924), 41 Con. Grim. Cos. 320; 67 
N. S. R. 26.— CAN. 


6766 ii. .] — The defenco having 

been permitted for tho purpose of 
seeming a new trial to read the affldavit 
of one who it contended shotild have 
been called as a witness by the prose- 
cution : — Held : the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
ot it, as to warrant a now trial. — R. v, 
Gallagher, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 

8p. No opportunity of cross'ca^amining 
former vntness on staUmient at trial .] — 

R. V. Vye (1925), 44 Can. (Mm. Cos. 
249 ; [19251 3 W. W. R. 100.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 6. 

m. Read now “ 6793 i.” 

8793 ii. .} — R. v. Hurley 

(1925), 57 N. S. R. 537.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

p i. Criminal Appeal {SrotJoial) 

Act, 1920 (r. 15).J — The C’t. of Criminal 
Appeal is not a ct. of review in the 
sense in which that tei’in is used in 
civil prowdiu’e ; it cannot upset a 
verdict merely because it disagrees with 
tho view either of the evidence or of 
tho credibility of t he witnesses on 
which it proceeded ; it cannot jntei'fei'o 
miless it thinks the verdict imreasoii- 
able. Tho test of unreasonableness 
is similar to that applied to verdicts 
obtained in civil jm\v trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable jury, acting honestly under 
pi-opor direction, could have given it, — 
Webb v. H.M. Advocate, [1927] 

S. C. (J.) 92.— SCOT. 

b 1. .1 — Deft, was tried on an 

indlotment charging commission of an 
offence & waa oonvioted of an ** attempt 
to commit ” that offence ; — Held : tho 
evidence was sufficient to sustain tho 
verdict, & his appeal must he dismissed. 
— R. V, Ginq (1924), 67 N. S. R. 196. 
—CAN. 

b U. .] — Where accused is 

obarged with having oonunltted a crime 
at a named nlaco in a named county Sc 
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province. Sc a place with such name is 
referred to in the evidence at the trial, 
the fact that there is nothing in the 
ovidonoo to show that the place is 
within such county or province: — Held : 
not such an omission os to give ground 
for an appeal. — R, v, Payette, [1925] 
1 D. L. R. 112 ; [1924] 3 W. W. R. 863. 
—CAN. 

biii. .] — Where the Croii\Ti'8 

case was founded on tlic evidence of a 
very voimg child, who contradicted 
herself on the vital point in the trial, & 
on several minor matters : — Held : a 
conviction founded on such evidence 
could not he sustained. — R. v, Gironk 
(1925), 34 B. C. R. 654.— CAN. 

b iv, .1 — R. V, McKenzie (192G), 

68 N. S. R. 464.— GAN. 

b V. .] — Findings of the ct. or a 

jury on questions ot fact are only to bo 
set aside where tiio findings are obvi 
ously & palpably wrong, or are un- 
reasonable &; cannot be supported by 
the evidence. — 11. v. M. (1926), 46 Can. 
Crim. (Jas. 80; 58 N. S. R. 612. — CAN. 

b vi. .] — Appeal dismissed. — 

R. V. Davidson (]926), 47 Can. Crim. 
Cas. 80 ; 50 N. S. R. 179.— CAN. 

b vii. .]— 'Appeal dismissed.™ 

R. V. Nicholson (1926), 47 Can. Crim. 
Cas. 113 ; 69 N. S. R. 323.— CAN. 

b viii, .1 — Appeal dismissed. — 

R. V. Haddad (1927), 47 Can. Crim. 
Cas. 163 ; 59 N. S. R. 187,— CAN. 

b ix. .) — Ciroiunstanoes in which 

an appeal against a conviction for 
forgery, by making interlineations in 
a document, was allowed. — R. v, 
Zerebko (Bask.) (1927), 48 Can. Crim. 
(jas. b7. — CAN, 

bx. Variance between evidence 

<£? cltarge — Aa to date of offetwe .] — 
Conviction quashed. — R. v. Davies 

(Alta.), [1927] 2 W. W. R. 605; 49 
Can. Crim. Cas. 86. — CAN. 

b id. .1 — The Ct, of Criminal 

Appeal quashed a verdict Sc sentence, 
whoro tho evidence was defective in 
some important respects. Sc the evi- 
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5800a. Conflicting meflioal views.] — ^The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appw. — It. v* 
Thornb (1925), 69 Sol. Jo. 493 ; 18 Or. 
App. Bep. 180, 0. 0. A. 

5802a. Unsatisfactory identlflcation.l — Conviction 
quashed. — R. v. Hitchcock (1926), 19 Or. 
App. Rep. 181, 0. 0. A. 

5802b. Photograph of accused published in news- 
paper.] — R. V. Mormson , 6 Or. App. 

Rep. 159, C. C. A. 

5802c. Insanity — Supervening after trial.] — R. 

V. Dkiscoul & Rowlands (1928), 20 Or. App. 
Rep. 161, O. 0. A. 

5806a* Indictment alleging offence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ot. of 
Criminal Appeal will quash the conviction. 
— R. r. Taylob (1924), 93 L. J, K. B. 912 ; 
88 J. P. 162 ; 40 T, L, B. 836 ; 69 Sol. Jo. 
12 ; 22 L. G. R. 681 ; 18 Or. App. Rep.. 105, 
C. C. A. 

5840a, .] — R. v, DANiELa (1927), 20 Ur, 

App. Rep. 127, C. 0. A. 

5850. Add. Annotation : — Refd. R. v. Rice (1927), 
20 Or. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the p^iciilar case, whatever may be the 
opinion of the judge who tried it. — R. v. 
Bice (1927), 20 Or. App. Rep. 21, O. C. A. 

Annotation : — Befd. R. v. DaTidson (1927), 20 Cr. App. Rop. 
C6, 

5860b. .]~-R. V. Bavidson, No. 3129b, 

ante. 

5856a. *.] — R. v. Richards, No. 6230a, post. 

5856b. .] — Conviction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — B. v. Howarth (1926), 19 Or. 
App. Rep. 102, C. C. A. 

5856c. .] — B. V. Berry (1926), 19 Or. App. 

Rep. 113, C. C. A. 

5867. Add. Annotaiion : — ^Distd. R. v. King (1927), 
20 Or. App. Rep. 158. 

5S70a. -.] — Convictions quashed on the 

ground of evidence of previous convictions 
having been wrongly admitted. — ^R. v. 
Graham, R. v. Anderson (1924), 18 Or. 
App. Rep. 8, 0. 0. A. 


5870b. R. V. Kino (1927), 20 Or. 

App. Rep. 158, 0. 0. A. 

5878a* V. Hahlam, No. 2Bd9a, 

arde, 

5877a -.]— B. v. Homer (1926), 19 Cr, 

App. Rep. 118, 0. 0. A. 

5884. Add. Annotaiion : — Reid. Godxnan v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add. Annotations Refd* R. v. Dunldey 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 640. 

5906. Add. Anrioiation : — Oonsd. R. v. Baldwin 
(1925), 133 L. T. 191. 

5926a. -.] — R. v. Howarth, No. 6856b, arde. 

5927a. •.] — ^Where the defence is an 

aZibi, the jury must be pointedly directed on 
the identifl cation. — ^R. v. Phitxtps (1924), 
89 J. P. 16 ; 41 T. L. B. 190 ; 18 Or. App. Rep. 
161, 0. 0. A. 

5927b. Direction as to time.] — R. v. Smith, 
No. 6066a, post. 

5927c. -.] — ^Where an alibi is set up as a 

defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits. — B. v. Chew (1926), 19 Or. 
App. Rep. 73, C. 0. A. 

5929a. .] — ^When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — B. v. Jones 
U925), 19 Or. App. Rep. 39, 0. 0. A. 

5932a. By bailee — Intent to defraud.] — R. v. 

Moore, No, 3007a, ante. 

5932b. Breaking & entering — Breaking.] — R. v. 
Lloyd, No. 2839b, arde. 

5982c. .] — On an indictment charging 

breaking & entering, a breaking in law must 
bo proved, & the jury must be distinctly 
charged on this point. — R. v. Bribbley 
(1924), 18 Or. App. Rep. 136, C. 0. A. 

5938a. .] — I'he gist of the crime of 

obtaining b^ false pretences is an intent to 
defraud ; direction on this point must be 
clear. — B. v. Benton (1925), 19 Cr. App, 
Rep. 33, 0. 0. A. 

5938b. .] — On a charge of obtaining 

false pretences there must be a direction 
oh the issue of intent. — R. v, Kay (1925), 19 
Or. App. Rep. 42, 0. 0. A. 

5959. Add. Annotations : — Consd. R. v. Thorpe 


(louoe, Buch 849 it was. was not presented 
to t^e jury In sucli a way as to bring 
sufficiently clearly before them the 
<luo8tlons they had to determine. — 
A.-G. V. SMira, (19271 I. II. 564. — IR. 

Bt. Court may reduce sentence — 
Although no appeal from sentence .) — 
Jl. V. Muscrave (N. S.) (1926), 46 
Can. Crim. One. 45.-^AN, 


PART XIV. SECT. 7. SUB-SECT. 4. 

5824 V, .]— K. t?. Bkbokb, 

(19251 2 D. L. H, 237 ; 43 Can. Orlm. 
Cas. 301.— CAN. 

5824 Vi. .] — Defts. were 

convicted of the otCences of conspiring 
to defraud a city ooipn. of money due 
to the ootpn. for taxes: — Hdd: an 
tnferenoe of goUty knowledge or 
belief could not properly be drawn 
beyond all reasonable doubt. & with 
such degree of certainty as would 
warrant the oonvlcUons, which were 
accordingly quashed. — K. v. Epstein. 
K. V. Walkeb, R. V . Spebon (1925). 43 
Chn. Grim. 943 ; 56 O. L. H. 
687.— CAN. 

5824 vli. <.] — Deft, was 


convicted of rape ; — Held r- having 
regard to the evidence, the verdict was 
unreasonable & could not be simported 
8c must be set aside. — R. v. Hublbt 
(1925). 68 N. S. R. 113.— CAN. 

6824 viii. .]— R. v. Wah 

Sing Ohow (B. C.) (1927). 48 Can. 
Crim. (3as. 144. — CAN. 

6848 vlii. .]—R.f>. Nichol- 

son (1926). 47 Con. Crim. Cos. 113; 
69 N. S. K. 323.— CAN. 

5848 ix. .3— R, v. May 

(Sask.), (19273 1 D. L. R. 753; 47 
Con, Crim. Cas. 118. — CAN. 


the verdict at which is in appeal, but 
at a former trial where the perjury for 
which aooused baa been oonvioted was 
alleged to have been committed.— 
H. V. Cl^LBNSKl, (19241 1 W. W. R. 
82 : 41 0^. Crim. Cas. 195. — CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

A. (a). 

a i. ,] — R. V. Avbrill, 

(19273 2 W. W. R. 310 ; 48 Can. Crim. 
Cas. 121 ; 21 Sask. L. R. 679.— CAN. 

a 11. .3 — R. V. QaopER 

(Ont.). (19273 4 D. L. R. 1093; 49 
Can. Crim. Oas. 87.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 5. 

5868 vii a. 8. P. 3EI. v. Chin Chong 
(1921). 29 B- C. R. 527.— UAN. 

6858 xvi. .] — ^E. V. Obtynbky, 

(19271 2 D. L. R. 973; [1927] 1 

W. W, B. 957; 47 Can. Crim. Oas. 
319 ; 21 Sask. L. B. 448.— CAN. 

■ (p. 522) 1. Irregularities at 

farmer trial^Prosecution for perjury .) — 
The ot. oaa take into eonsideration 
dromnstaneesA: Irregularities as to evl- 
denee, whlob ooouned not at the trial. 


PART XIV. SECT. 7, SUB-8BGT. 7.— 

A. (b). 

sh. Bigamy — Fdonicus intent.) — 
Where the tnal judge directed the jury 
that if aooused intended to be married 
a second time, his first wife being 
alive to his knowleto 8c the fim 
mardage being a lawfulmarrisge, there 
was felonious , Intenti— BfeW.* this 



(1925), 138 L. T* 05. Hefd. B. v. Caoham 
(1925), 18 Or. App. Rep. 103. 

5970« Add* AnnokUian : — FoUd. B. v* Moore 
(1924), 18 Or. App. Bep. 29. 

6013. Add* Annotation Held. B. v* Fisher (1926). 

^ 19 Or. App. ;^p. 106. 

6056. Add* AnnotUtiona : — Consd. R, v, Evans 
(1924), 88 J. P. 196. Apid. R. v. Beebe (1925), 
183 L. T. 736. Retd. R. v, Ross (1924), 18 
Or. App. Rep. 141 ; R. v, Harris, [1927] 2 
K. B. 687. 

0063. Add* Annotation : — Refd. R. v* Roberts & 
Morriss (1926), 134 L. T. 686. 

6064. Add* Annotations : — Consd, R. v. White- 
head (1928), 139 L. T. 640. Refd. Statham 
V. Statham (1928), 46 T. L. R. 127. 

6066a. Direction that corroboration exists 

not warranted on facts.] — (1 ) It is a ground lor 
washing a conviction, if the jury is directed 
that there is corroboration of an accomplice's 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibis 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(8) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before be gives evidence for the Crown, 
It is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accept!]^ his testimony, because 
his object is to mitigate his own pimishment 
(Avoby, J.).—R. V* Smith (1924), 18 Or. App. 
Rep. 19, O. 0. A. 


Vd. l4iw. Oium 6959-~6072a. 

6066b. ^1*— ‘Where the evidence against 

a prisoner is the uncorroborated evidence of 
an ^complice the judge must warn the jury 
th^, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to teU the jury that 
if they are ^uite certain in such a case that 
the accomphce is telling the truth they ought 
to act on it. — ^R. v* Beebe (1925), ^13 
L. T. 780 ; 89 J. P. 175 ; 41 T. L. B. 
635 ; 28 Cox, 0. 0. 47 ; 10 Or. App. Rep. 22, 
0. 0. A, ■ . 

Refd, R. v. Harris, [1927] 2 K* B. 687. 

6067a. — The correct direction 

on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the JWry if they are 
satisfied of her veracity, .^tor paying 
attention to that waminW^ nevertoeless 
convict.^R o. Jones (1926). 10 Or. App. 
Rep. 40, C. 0. A. ^ 

6068a. ^ — ^When consent is 

the defepce to a charge of rape, the jury must 
be warned of the absence of corroboration of 
toe female’s story,— B. v. SauiAK (1924), 18 
Cr. App. Bep. 60, C, 0. A. ' 

6060a. — — — - — .] — When toe only 

witness tor the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.— R. v* Dixon (1926), 19 Cr. 
App, Bep. 36, 0. 0. A. 

6072a. Evidence of young children.]— R. v. 

Mabshalx., No. 3136a, ante* 


PART XIV. SECT. 7, SUB-SECT. 7.— 

c. (a). 

6006 V. .] — la direct- 

ing the jury, the judge gave them the 
impression that mere knowledge of the 
orime without any aiding or abetting 
thereof was sut^oient to make accused 
a principal offender: — Held: a mis- 
dlreotion. & new trial ordered. — II. v, 
UUTOHAK, [1924] 4 D. L. U. 973.-~OAN. 

6016 Iv. .] — It was con- 

tended that the judro misdirected the 
jury In reading to them a sect, of the 
Criminal Code which had been repealed 
before the trial took place : — Held : 
as the sect. In question was simply a 
statement of the common law & oould 
not prejudicially affect prisoner, the 
case was within the Code, s. 1014 Cc)t Sc 
the objection had no effect. — K. v. 
MoLachlan (1923), 56 N. S. H. 413 ; 
41 Gan. Crim. Gas. 249. — GAN. 

6016 V. — .] — The fact that 

the trial judge In charging the jury 
misstated the law will not, In view of 
liis Subsequent oorreotion of ihis 
statement after the jury were called 
back, justify the setting aside of the 
oonTiotio&.-^TBB]:;n v. B, [1924] 4 
U. L. R. 176 ; [1924] 1 W. W. E. 1146. 
■—CAN. 

PART XIV. SECT. 7, SUB-SECTR 7,— 
C. (b) i. 

6019 91. .] — Where homicide 

was proved Sc was not denied, but the 
d^ence of temporary insanity caused 
by Intoxloating liquor was set up : — 
Held: the omission from the trial 
judged charge of an* instruction that 
accused was entitled to the benefit of 
a reasonable doubt was a substantial 

‘ to » • ’ 

44 Otax* Grim.' 2*00 ; 35 B. C. B'. 
61.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 

, 0. (b) II. 

d 1. —.3— The omission to place 
olearly before the jury Uie law as to 
the right of private defenoe of the 
person, as bearing on the facts set up. 


& to direct their attention to the point 
whether, & how fax, accused was 
justified in attacking deceased, In 
order to prevent injury to himsell : — 
Held : a misdirection vitiating the 
trial. — li. V, AsBauDDiN (1926), I. L. R. 
53 Calc. 980.— IND. 

PART xrv. SECT. 7. SUB-SECT. 8.— A. 

rl. Criminal Code, a. 1002.] — 

Deft, was convicted of havhig had 
carnal knowledge of a feeble -imndod 
girl : — Held : as there was no evidence 
In oorroboration, the conviction must 
bo quashed. — R. v, Simms (1924), 43 
Can, Grim. Gas. 28 ; 67 N. 8. R. 476.— 
CAN. 

rii. .] — HuniN v. R., [1927] 

4 D. L. R. 700 j [19273 S. C. R. 442 ; 
48 Can. CMm. Gas, 172. — CAN, 


PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vii. .] — The rule as 

to the danger of oonvioting upon the 
uncorroborated testimony of an aooom- 
plioe is not a strict rule of law, hut 
merely one of praotioal wisdom & 
oarefiuness. Sc the omission of the trial 
judge to give the oustomary warning, 
even if teohnloally an error, does not 
constitute suoh a znlscarriago of jnstioe 
or substantial wrong as to vitiate the 
conviction. — E. v* UAiJjAqmm, J1924] 


4 D. L. E. 1059 : 
CAN. 


3 W. W. R. 


6064 viii, ^,3 — charge to 

the jury, that, while it was dangerous 
to conviot on the evidence of an 
accomplice without corroboration, yet 
in this case it was the right Sc duty of 
the jury, if cn the aooomplioe's evidence 
they felt no reasonable doubt of the 

S iiit of aoouaed, to oonvlot him : — 
eld i a misdirection. 

If a judge diaouBses the evidenoe of 
an accomplice Sc points out its con- 
siatenoy, he should explain to the jury 
the considerations which prompt ah 
accomplice to testify against accused. 
— E. V. Siam [1926] 1 D. h. E. 729 : 45 
Can. OrimTCas. 190 ; 58 O. D, E. 318, 
— — CAN, 

468 


6064 ix. — - When tho 

evidence against a priHOner is the 
unoorrqbpi*atod evidenoe of an aocoiu- 

S llce, it is’ v^ng for tho judge to tell 
^ejpry that, if they ai*o quite certain 
that Uio accomplice is tolling tho truth, 
they have not only tho right to convict 
prisoner but that It is their duty to do 
fo* lu such a case, tho judge should 
follow the rule laid down in R. v. 
Baakerville, No. 6050 : the Judge 
should warn tho jury of the danger of 
convicting prisoner on tho imoorro- 
bomled testimony of an accomplice &, 
In his discretion, may advise them not 
to convict upon such evidonco, but ho 
should point out to the jury that it is 
within their legal province to convict 
upon such uuoouflrmed ovldcnco. — ■ 
Gouin V . H., [1926] S. C. R. 539.— CAN. 


A* ,J TT 4AVAV KJJikS? 

denoe of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible In tho language in w^hieh the 
rule of prootloo laid down In Gouin v. 
i?., No, 6064 ix, afde. Is expn?88ed. 

A chargo wliich in effect puts the 
cvldenco of an accomplice on the same 
footing as that of an ordinary wdtnoss 
amounts to a miscarriage of Justice. — 
R. V . Bachtu (Sask.), [1927] 3 D. L, R. 
1179; [1927] 2 W. W. R. 171; 48 
Can. Grim. Gas. 53.— CAN. 

See, also, cases In Port XII., Sect. 13, 
Sub-sect. 4, E., ante. 


OUO/ lii. 


^ ^ .J— A vcroici 

of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, whero the judge did 
not warn the jury properly with respect 
to corroboration. — R, v. Klusbton 
(S^ k-)» U9271 4 D. D. R. 1126 ; [1927] 

J Can. Grim. Gas. 

94, — CAN. 


PART XIV, SECT. 7, SUB-SECT. 10. 

a <p. 538) i, One juryman not awom.] 
— ^Where one of the additional panel of 
jttrymensnnimoned.who was presents 
answered to his name when first called 
by the clerk, was not called to be 
sworn by the olerk who announced 
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6090. Add, Armotationa : — Folld. K. v. Dennis, 
K. V, Parker, [1924] 1 K. B. 867 ; Apld. B. 
V, Williams (1925), 19 Or App. Rep. 67; R. 
r. McDonnell (1928), 20 Or. App. Rep. 163. 

6094. Add, Annotation : — ^FoUd. R. v, Hussey (1924), 
18 Or. App, Rep. 121. 

6110. Add, Annotation : — ^Dlstd. R. v, Villars 
(1927), 20 Or. App. Rep. 150. 

6111. Add, Annotation : — ^Folld. R. v, Villars 
(1927), 20 Or. App, Rep. 150. 

61l2a. Improper question put to prisoner — ^Prisoner 
undefended.] — R. v. Weeks (1928), 20 Or. 
App. Rep. 188, C. 0. A. 

6136. Add, Annotation: — Hefd. R. v, Morter 
(1927), 20 Or. App. Rep. 53. 

6152. Add, Citaiion : — 31 T. L. R. 401. 

6169a. .] — The Ct. of Criminal Appeal does not 

make slight reductions of sentences. The ct. 
only interferes on matters of principle & on 
the ground of substantial miscarriages of 
justice. — R. V, Dunbab (1928), 21 Or. App. 
Rep. 19, 0. O. A. 

6177a. .] — Reduction of term of sen- 

tence in order to carry out intention of the 
trial judge. — R. v. Fielder (1926), 135 li. T. 
64 ; 90 j. P. 96 ; 28 Cox, 0. C. 186 ; 19 Or. 
App. Rep. 87, 0. O. A. 

6183a. .] — ^Tlie ct. will amend an in- 

correct record, though it may not vary the 
sentence. — ^R. v, Sharman (1925), 19 Or. 
App. Rep. 43, 0. 0. A. 


6186a. .]— R. V, Pilley (1026), 19 Or. 

App. Rep, 101, 0, O. A, 

6187a. Sentence illegal.] — Sentence reduced 

in view of its illegality. — ^R. v. Jackson 
(1926), 19 Or. App. Rep. 159, 0. 0. A. 

6187b. .]— R. V. Irving (1927), 20 

App. Rep. 131, 0. 0. A. 

6203a. Previous conviction — Court reluctant to hear 
evidence of in Justificaton of sentence — No 
previous conviction proved at trial.] — R. v, 
Oans (1928), 21 Or. App. Rep. 1, 0. 0. A. 

6209a. Offer of employment — By old employer.] — 
Sentence reduced. — ^R. v, Jackson (1927), 20 
Or. App. Rep. 130, C. 0. A. 

6209b. 8, P, R. V, Usher (1927), 20 Or. App, Rep. 
130, C. 0. A. 

6215a. .] — R. V, Reads (1927), 20 Or. 

App. Rep. 60, 0. C. A. 

6215b. .] — R. V, Martin (1928), 20 Or, 

App. Rep. 187, O. 0. A. 

6219a. .] — R. V, Lloyd (1927), 20 Or. 

App. Rep. 139, 0. 0. A, 

6230a. Housebreaking— To receiving stolen pro- 
‘ perty.J — (1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 


that the panel was exhausted, which 
made it necessary to secure an 
additional Juryman from amon^ those 
who had stood aside : — Bela : an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
j usticc had occurred. — R, v, McL achlam 
( 1923), d6 N. S. R. 413 ; 41 Can. Grim. 
Cas. 249. — CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 

D. 

6115 Vi. .1 — R. V, De 

Bertolt, 119271 3 D. L. R. 193 ; [)927J 
S, O. R. 454 ; 48 Can, Crim. Cas. 118. — 

CAN. 

6115 vii. .] — Brooks r, R., 

[19281 1 B* B. R. 268 ; 48 Can. Crim. 
Cas. 333. — CAN. 

PART XIV, SECT. 7, SUB-SECT. 11.— 

E. 

q i. After juryman c^led — By 

person on panel,] — Held : a miscarriage 
of justice. — R. V. McNa»iara, [1926] 
4 D. L. R. 880 ; 46 Can. Crim. Cas. 
230 ; 69 O. L. R. 342. — CAN. 

si. DisqualiAcapion of juror,] — Held: 
such disqualification did not cause a 
miscarria^. of justice.— R. v, Boak, 
[19251 3 D. L. R. 887 : [1925] S. C. R. 
525 : 44 Can. Crim. (jas. 218 ; revsg.^ 
[1925] 2 D. L. R. 803 ; [1925] 2 W. W. 
R. 40 ; 43 Can. CMm. Cas. 402 ; 35 
B. C. R. 256.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.— A, 

sk. Jurisdiction of court,] — R. v. 
Fox, R. V. Sansojie (1925), 44 Can. 
Grim. Cas. 262.— CAN. 

hL .1 — ^No definite principle can 

be laid down upon which a ct. of appeal 
should proceed In dealing with appeals 
for the rednotion of sentences on the 
ground of excessive severity ; all the 
circumstances should bo carefully taken 
into account in each instance &; full 
consideration^ given* to matters of 


h li. .1 — sentence should bo 

Interfered with by a ot. of appeal only 
the trial judge proceeded on 


some wrong prinoiple or gave too great 
weight to particular circumstances : 
the fact that individual members of 
Ihe ct. would have imposed a difierent 
sentence is not stmicient. — R. v, 
Qallaoher, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 


in whole or in part. — R. v. Low 
OpONO, [1924] 3 D. L. R. 666 ; 2 
W. W. R. 695 ; 33 B. O. R. 622.— CAN. 

u ii, JmprUonmetii mbsiituied 

for fine — Bine inadeQtt(Ue.}-~B>, v. 
SyDORTK & ZowATSKi (Sask.), [1926J 
3 W. W. R. 458.— CAN. 


h iii. .] — In considering the 

adequacy of a sentence, the ct. should 
be i^ded by the same considerations 
whether the appeal be taken for the 
reduction or increase of the sentence. — 
R. V, Hicks, [1925] 2 D. L. R. 1000 ; 
[1925] 1 W. W. R. 1155; 44 Can. 
Crim. Cas. 13 ; 19 Bask. L. R. 369. — 
CAN. 

h IV. .] — Dustoor V. R. (1927), 

Q. R. 42 K. B. 520.— CAN. 

h V. .] — ^Whero prisoner was con- 
victed of rape & sentenced to death : — 
Held : clrcumstanoes, such as low 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were sufiScient to warrant 
a reduction of the penalty to tw’onty 
years' imprisonment & twenty lashes. 
— R. V, McCathehn, [1927] 2 D. L. R. 
1142; 48 Can. <3rim, Cas. 54; 60 

O. L. R. 334.— CAN. 

k I. Abortion ,] — An appeal by 

an abortion-monger against a sentence 
of four years* imprisonment Imposed 
on her on a conviction for abortion, 
dismissed. — R. v, Petcjh, [1925] 4 
D. L. R. 671 ; [1925] 3 W. W. R. 434 ; 
35 Man. L. R. 299.— CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.— B. 

6172 i. Variation of sequence — 
Increase of sentmee .] — The Ct. of 
Appeal Is justified in increasing a 
sentence, if it clearly deems it justice 
to do so. — R. V, Gasco (1927), Q. R. 43 
K. B. 116 ; 8 C. B. R. 291.— CAN. 

n i. .] — Where an illegal 

{ )unlshment has been imposed, as 
mprisonment with hard labour where 
hard labour is not authorised for the 
olCenee in question, the ct. will not 
exercise its powers under Criminal 
Ck>d6, 6. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the oonviotion after 
the illegal punishment has. been Buffered 


n iii. Not after sentence partly 

served.] — R. r. Northuf (N. S.) (1926), 
46 Can. Crim, Cas. 74. — CAN. 


PART XIV. SECT, 8, SUB-SECT. 1.— C. 

6202 i. Prisoner's state of health ,] — 
WlUlo a convict's physical state may 
be taken into consideration in passing 
sentence, yet changes in his health 
thereafter more properly afford gromid 
for an application for the clemency of 
the Crown than for an appeal against 
the sentence. — R. r. Zimmerman, 
[1926] 2 W. W. R. 882 ; 46 Can. Crim. 
Cas. 78 ; 37 B. C. R. 277.— CAN. 


PART XIV, SECT. 9. 

6222 i. Carnal knowledge — To in* 
decent ossawZf.]— R. v. Qirone (1926), 
34 B. O. R. 654.— CAN. 

6226 i. Obtaining by false pretences — 
To attempting to oftiain.] — Where a 
Tarty has l^en convicted of obtaining 
foods by false pretences, Sc on the 
ndiotment the Jury could have found 
lim guilty of some other offence, e,p, 
attempting to obtain, Sc It clearly 
appears by the jury's finding that they 
must have boon satisfied ot facts which 
proved him guilty of attempting 
iiad : a ot, of appeal. Instead of allow- 
ing or dlszniBsing the appeal, may sub- 
stitute a verdict of guilty of attemn^g 
bo obtain. — R. v. moManus, [1924] 3 
D. L. R. 297 ; 42 Can. Crim. C3as. 248 ; 
51 N. B. R. 256.— CAN. 

sa. Breaking entering dwelling* 

hmise hy day— To stealing in 
f^c.]— R. V, Chin, [1926] 2 

D. L. R. 287 ; 45 Can. Crim. Cas. 291 ; 
30 B. C. R. 397.— CAN. 

tb. Smuggling — Not to attempting to 
smuggle— Latter offence only tHc^U 
summarily,] — R* 

[1926] 3 D. L. R. 669 ; 46 Can. Crim. 
Lkis. 8.— CAN* 
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receiving, €is-applt. was not), in fact, called 
upon to explcw his possession. — R. v. 
Richards (1924), 18 Cr. App. Rep. 144, 
0.0. A. 

6234a. Exclusion of women from Jury.] 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo, — R. v. Vaquibb (1924), 
18 Or. App, Rep. 112, 0. 0. A. 

6234b. Denial of right of challenge.]- 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo, 
— R. V, WiUAAMS (1926), 19 Or. App. Rep. 
67, 0. 0. A. 

6237a. ,] — ^R. v. Lloyd, No. 2567a, ante, 

6249a. Procedure.] — R. v, Knighton 

(1927), 20 Or. App. Itop. 45, 0. 0. A. 

6262. Add, Annotation : — Mentd. R. v. Noble 
(1928), 20 Cr, App. Rep. 191. 

6263. Add, Annotation : — Refd. R. v, Harris, 
[1927] 2 K. B. 587. 

6271. Before this cose insert ** See, also, Crown 
Practice, No. 797a.” 

Add. Annotation: — Folld. R. v, Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 

6277. Add, Annotation : — Mentd. R. v, Cory, [19271 
1 K. B. 810. 

6284. Add, Annotation : — Refd, R. v, Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710. 

6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 
in a ” criminal cause or matter.” — Lough- 
borough Highway Board v, Oubzon (1886), 
17 Q. B. D. 344 ; 55 L. J. M. 0. 122 ; 55 


L. T. 60 ; 60 J, P. 788 ; 34 W. R. 621 ; 
2 T. L. R. 678, 0. A. 

Annotaiiov^ : — Refd. K. v, Poole Corpn. (1887), 19 Q. B. D. 
602 ; Payno v. Wright (1892), 61 L. J. M. O. 114. 

6296. Add, Annotations : — Mentd. Russell v. Russell 
(1924), 93 L. J. P. 97 ; fte A. B.’s Petn. 
(1927), 97 L. J. P. 104; Greenway v, A.-G. 
(1927), 44 T. L. R. 124, 

6298a. Invalidity of bye-law.] — ^Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid : — Held : 
this being a “ criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record, & even if the 
bye-law were, on the face dkit, invalid, that 
would not be an error of law apparent 
on the record. — ^B urnett v. Berry (1896), 
60 J. P. 650 ; 12 T. L. R. 464 ; 40 Sol. Jo. 
564, 0. A. 

AnnotatinfUL:—AM. McVittle r. Bolton JJ., [1924] W. N. 
140. Refd. Ooa\^4n V. Walker (1800), 12 T. L. R. 367 ; 
Toalo V. Harris (1896), CO J. P. 744 ; .lones v. Walters, 
(1898), 78 L. T. 167 ; Kitson v, Ashe, [1899] 1 Q. B. 425 ; 
White V. Morley, [1899] 2 Q. B. 34 ; Thomas v. Sutters, 
[1900 J 1 Ch. 10 ; Sutton llarbour Improvement Co. v. 
Poster (1920), 123 L. T. 549 ; lOvorton v. Walker (1927), 
137 L. T. 594. 

6298b. “ Error of law apparent on record.*’] — 

Burnett* v. Berry, No. 0298a, ante, 

6298c. .]— The effect of Jud. Act, 1873 (c. 66), 

s. 47, & Criminal Appeal Act, 1907 (c. 23), 
s. 20, is that there is no riglit of appeal to the 
Ct, of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
— McVittie V, Bolton JJ., [1924] W. N. 
149, 0. A. 

After this case add the following new 
section : — 

Sect. 15.— APPEALS. 

To House of Lords.l — See Part XV. 


Part XV. — Appeal to House of Lords and Judicial 


Committee of the 

6301. Add, Annotations: — As to (1) Apld, R. v, 
Berg, Britt, Carr4 & Lummies (1927), 20 
Or. App. Rep, 38. Dlstd. R. v, Ohesshire, 


Privy Council. 

Lucas & Bottom (1927), 20 Or. App. Bep. 47. 
Rsfd. Statham v. Statham (1928), 45 T. L. E. 
127. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 


6408. Add, Annotation : — ^Refd. R. v, Ely JJ., 
Exp. Mann (1928), 45 T. L. R. 92. 

6496a. S. P. R. v. D’Eyncourt (1888), 21 Q. B. D. 
109 ; 57 L. J. M. O. 64 ; 62 J. P. 628 : 37 
W. R. 59 ; 4 T, L. B. 466, D, 0. 

Annotations : — Retd. Inkpln v. Roll (1022), 126 L. T. 617 • 
Conn V. Turnbull (1926), 89 J. P. Jo. 300. ' 


6605. Add. Annotations : — ^Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1926), 94 1^. J. P. C. 
169; Greer v. Downs Supply Co., [1927] 2 
K, B. 28. 


PART XIV. SECT. 16. 

•1. To Supreme Court — Condition 
precedent — Certiftcater-^Sy what court 
aremted ,) — The ct. to grant a odrtifloate 
that a decision of the Ct. of (Criminal 
Appeal Involves a point of law of 
exceptional publio importance, & that 
it is desirable In the public interest 

J.S. 


tLat an ai)poal should be taken. Is 
the Ct. of Criminal Appeal, & not the 
Supreme Ct.—A.-G. v, Murray (No. 2), 
[1926] I. R. 300.— IR. 

PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendant on aoquittdl 
•^Libel .] — In Chrlii^al Code, s. 1045, 
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the word information ** moans 
“ criminal Information,’* & a dismissal 
by the magistrate of a charge laid In 
the usual way by information & com- 
plaint is not a “ judgment for deft.” — 
Buczko V . Chobotar (B. C.), 11926] 
1 D. L. R. 1024 ; [1926j 1 W. W. R. 
379 ; 45 Can. Crlm. Gas. 216.— CAN. 

30 



Cases 6619— 7664a. English anb Empibb Digest Supplement. 


Part XVII. — Offences against the Sovereign. 


6619. Add. Annotatione : — ^Mentd. B. v. Harris, 
[1927] 2 K. B. 687 ; B. v. Noble (1928), 20 
Or. App. Rep. 101. 

6722. For “ (1628) ” read “ (1641).” 

6728. For “ (1628) ” read ” (1689).” 


6726. For “ (1628) ” read “ (1448).” 

6727. For ” (1628) ” read “ (1494).” 
6782. For “ (1628) ” read ” (1468).” 

6788. For “ (1628) ” read " (1462).?' 


Part XVIII. — Offences against Public Tranquillityi 


6887a Add, AnnotcUio7i : — Hefd. Motor Union 
Insce* V, Boggan (1923), 130 L* T. 688. 

6890. Add. Annotation : — Refd. Jarvis v. Surrey 
County Council, [1926] 1 K. B. 654. 

6981. Add. Annotation .*<^Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 
6946. Add, Annotcdions : — Mentd. B. v. Harris, 


[1927] 2 K. B. 687 ; R, v. Noble (1928), 20 Or. 
App. Rep. 191. 

6953. Add, Annotation : — Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

7026. Add. Annotation : — ^Refl. Anchor Trust Oo. 
V. BeU, [1926] Oh. 805. 


Part XX. — Offences relating 

7276. Add. Annotation : — ^Refd. Conn v. TumbuU 
(1925), 89 J. P. Jo. 800. 

7416. Add. Annotation : — ^Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 


to Administration of Justice. 

7564a. On constables to execute warrant.]* 

Coleman’s Case (1619), 2 Roll. Rep. 78 ; 
81 B. R. 671. 

Awnotaiion: — Refd. IVDllcr v. Knox (1838), i N. O. 

574. 


PART XVII. SECT. 1. SUB-SECT, 1. 

6516 i. Breach of allegiance to Vhe 
Crown — Status of State possessing 
internal sovereignty , \ — The crime of 
high treason can be committed against 
a State which possesses internal 
sovereignty, even though its external 
powers may bo limited in certain 
respects. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient iutemal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes np 
arms with hostile Intent against the 
Govt, of that territory. — R. v, OuKis- 
TIAN, fl9241 App. D. 101. — S. AP, 

PART XVII. SECT. 1, SUB-SECT. 4. 

e i. .] — The crime of treason Is 

constituted by the perpetration of 
arm^ attacks upon the State or Qovt. 
rrlth hostile intent. The existence or 
othorwiso of such hostile intent is to 
be gathered from all the circumstances 
of the case. Whore accused committed 
acts of hostility towards the State by 
taking up arms with the express inten- 
tion of coercing the Govt. & enforcing 
the will of himself & those acting with 
him upon the Govt. ; — Held : accused 
had boon properly oonvloted of treason. 
— R. V, Erasmus, [1923] App. D. 73. — 
S. AF. 

PART XVIII. SECT. 7. 

682111. — Meaning of** prize- 

fig1iV*\—B.. Pelkey (1913). 24 

W. L. R. 804 4 W. W. R. 1055 ; 11 

D. L. R. 701; 6 AlU. L. R. 103.-— 
CAN. 

PART XVIII. SECT. 8, SUB-SECT. 1. 

m. Meeting to nmirdain right bond 
fide believed to he possessed .] — Where 
five or more persons assemble for 
maintaining by force, or show of force, 
a right which they bond fide believe 
they possess, ic not for enforcing by 
such force, or show of force, a right or 
supposed right of theirs, they do not 
constltTite an unlawful assembly punish- 
able under India Penal Code, s. 143.— 


Be Veerabadra Piixai (1927), I. L, R. 
51 Mod. 91.— IND. 

PART XVIII, SECT. 9, SUB-SECT. 7. 

st. Whether municipal corporation 
liable.] — Globe & Rutobrs Fire 
Insurance Co. v. Gi.aob Bay Ck)RrN. 
(N, S.), [1927] 1 D. L. R. 80.— CAN. 

PART XX. SECT. 2, SUB-SECT. 1. 

7286 i. Nature of the offence.]- - 
Perjury is in itself a contempt of ct. — 
R. V. Zizu Natanson, [1927] 3 D. L. R. 
758 ; [1927] 2 W, W. R. 155; 48 

CJan. Crim. Cas. 227 ; 21 Sask. L. R. 
632.— CAN. 

PART XX. SECT. 2, SUB-SECT. 6.— A. 

r I. Absence of examiner — 

Failure to file affidavit .] — An examina- 
tion for discovery in a ooimty ct. 
action not conducted in the presence of 
the deputy clerk is not on examination 
taken pursuant to Ck>xmty Gts. Act, 
R. S. M., 1913 (c. 44). & perjury does 
not lie against the person examined, 
even though the solrs. agreed that the 
clerk need not remain during the 
examination. 

The tact that no affidavit was filed 

g rior to such examination is not a bar 
) a prosecution for perjury, whore 
accused voluntarily agreed to submit to 
& attended tbe examination & was 
sworn & examined. — R. v. Allen, 
[1925] 1 D. L. R. 57 ; [1926] 1 W. W. R. 
718 ; 43 Can. Crim. CJas. 118. — CAN. 

r ii. S, P. R. V. Kohbl (Sask.), 
(1926), 46 Can. Crim. Cas. 279 ; [1920] 
3 W. W. R. 478.— CAN, 

PART XX. SECT. 2, SUB-SECT. 7. 

si. .1 — R. V. Ferribh 8c 

De Vassb (1926), 68 N. S. R. 370.— 

CAN. 

PART XX. SECT. 2, SUB-SECT. B.— A. 

n 1 ^ Witness protected by Evi- 
dejnee Act, 1912 (c. 27).] — Kvidonce 
given at a trial at which the witness is 
granted the protection of Canada 
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jKivioenoo Act, iui2, is not receivable 
against him on a prosecution for per- 
jury on other occasions, c.g.. on an 
inquest & preliminary hearing. — R. v. 
Kruschkovskj, [1925] 2 D. L, R. 107 ; 
[1925] 1 W. W. R. 420 ; 43 Can. Crim! 
Cas. 290.~“CAN. 


aii. .] — A(3eusod was convicted 

of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 
proper duty on goods introduced into 
Canada by accused. The perjury was 
charged In respect of the statement by 
accused that he had intended such 
^ods for the memliei'S of his family ; — 
Held : the testimony of customs 
officials as to statementH made by 
accused’s brother to the customs 
appraiser on the strength of which tlio 
goods had been cleared, should not have 
been admitted. — R. v. Zrzu Natanson 
(N o. 2) (Sask.), [1927] 4 D. L. R. 1035; 
n927J 3 W. W. R. 660 ; 40 Can. Grim. 
Cas. 80.— CAN. 

sy. Circumstantial evidence.] — A con- 
viction for perjury may be founded on 
circumstantial evidence alone. — R. v. 
Zizv Natanson, [1927] 3 D. L, R. 308 ; 
[19271 2 W. W. R. 127 : 48 CJan. Crim. 
Cas. 158 ; 21 Sask. L. R. 505.— CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— B. 

sa. Writ of summons.] — Held: the 
evidence that the proceeding was a 
judicial proceeding was sufficient, 
although the writ of summons therein 
had not been produced. — R, t). Qur- 
DXTTA, [1927] 1 W. W. B. 273 ; 47 
Can. (Jrim. Cas. 103 ; 88 B.C. R. 66. — 
CAN. 

8b. Certified copy of recorda^Prior 
notice not necessary where admission 
by accused that impeached ataternente 
were made in judical proceedings .] — 
R. V. Kobold, [1927] 8 W. W. R. 294 ; 
49 Can. Crim. Caz. 290 ; 37 Man. h. B. 
37.— CAN. 


PART XX. SECT. 2, SUB-SECT* 8*— €. 

f i. Copy of affidavit.}— Where 

deft, was charged with making a false 
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Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 


7625. Add* Annotation : — Hardio & Lane 
V. ChUton, [1928] 2 K. B. 306. 

7641. Add, Annotation : — Consd. Hardie & Lane 
V, Chilton, [1928] 2 K. B. 306. 

7688. Add, Annotation : — RefdL Glamorgan County 
Council V, Glasbrook, 1 1924] 1 K, B. 879. 

7685a. Assaulting warder on duty.] — convict 
who assaults a warder on duty is liable to be 


sentenced by a ct. of summary jurisdiction 
to six months* hard labour, that being the 
pu nishm ent provided by Prevention of 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
— Pointing v, Wii.son, [1927] 1 K, B. 382 ; 
96 L. J. K. B. 309 ; 136 L. T. 307 ; 91J. P. 5 ; 
43 T. L. R. 44 ; 70 SoL,Jo. 1091 ; 28 Cox, 
C. C. 291, D. C. 


Part XXII. — Offences affecting the Property and 

Prerogative of the Crown. 

7785. Add. Annotation: — Refd. R. v, Stokes (1926), 134 L. T. 479. 


Part XXIV. — Offences on the High Seas. 

7864. CUaiion .—Delete 33 J. P. 701. 7 g 78 . AnnotaHon .—Refd. Re Letters Patent 

7866. Add. Annotedion .—Refd. Commercial & No, 139,207, Be Carbonit Akt,, [1924J 2 Oh, 

Estates Co. of Egypt v. Board of Trade, 53. 

[1926] 1 K, B. 271. 


Part XXV. — Offences relating to Foreign Nations. 

7899. Add, Annotation : — Refd. Browning v. Crumlin Valley Collieries, [1926] 1 K. B. 622 


Part XXVII. — Offences relating to Marriage. 

7959. Add. Annotation : — Refd. R. v. Moscovitch 7960. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. (1927), 138 L. T. 183. 


affidavit in the United States of 
Amoiioa : — Held : a copy of the false 
affidavit duly authenticated by a 
witness colled before the Judge was 
rightly odmiited.^UNTTKD States v, 
Snydeh, tl925J I D. L. It. 200 ; 43 
Can. Crlm. Oas. 692 ; 67 N. S. R. 421. 
-—CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 

id. Evidence — Of fedsity of state- 
ment — Corrobation unnecessary.] — R. t?. 
McBkth, [1926] 2 D. L. R. 80^ [1926] 
1 W. W, R. 981 ; 46 Can. Crlm. Cos. 
357 ; 22 Alta, h, R. 222.— CAN. 


PART XX. SECT. 2, SUB-SECT. 12,— C. 

ml, AfjfUiavU required by foreign 

law.hr'Wh&Te deft, was charged with 
malriiiy 1 q America a false affidavit, 
which affidavit was required by Amerl- 
oon low : — Held ; notwithstanding 
the affidavit hod not been mode In a 
Judicial prooeeding. the crime charged 
constituted perjury under the law of 
Canada.— United States v, Snyder, 


[19261 1 D. L. R. 200 ; 43 Can. Crim. 
CHS, 92 ; 67 N. S. R. 421.— CAN, 

PART XXI. SECT. 4. 

1 I. .j — A search warrant 

issued under Liquor Aot, 1922. s. 90, 
does not authoriBe the constable, who 
s aspects that a person is loaving the 
remises with liquor, when no liquor 
as been found on the premises, to 
follow him &. forcibly bring him back 
to the premises where the search is 
being made. If in doing so he is 
assaulted by such person, the latter 
cannot be oonylcted of assaulting the 
oonstablo while acting in the discharge 
of his duty under the search warrant. 
— R. V. mAMOND, [1924] 1 D. L. R. 
1033 ; 1 W. W. R. 444 : 42 Can. Grim. 
COpS. 90 ! 20 Alta* L. R. 60.‘-*-CAN. 

PART XXII. SECT. 4. 

sf. What constitutes smuggling — 
Customs Act, 8, 206.] — R, v, Mayall 
( 1926), 46 Can. Ortm. Cas. 366 ; 37 
B. 0. R. 211.— CAN. 

ig. %1 — R. V. Jobes (N. 8.), 
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[1926] 3 D. L. R. 659 ; 46 Can, Crlm. 
Cas. 8.— CAN. 

sh. Burden of proof — That goods 
imported legally — On accused.] — Re R.' 
V, McKenzie (1926), 45 Can. CTrim. Cas. 
144 ; 68 N. S. R. 313.— CAN. 

ik. -.] — R. V. Lb Blano 

(N. B.), [1927] 2 D. L. R. 793 ; 47 
Can. Cilm. Cos. 302, — CAN. ' 

■1. Indictment for smvggltng^No 
power to substitute conviction for 
attem'pting to smuggle — Latter offence 
only triable summaHlv.] — R. v. Jobes 
(N. 8.), [1920] 3 D. L. R. 659; 46 
Can. Crim. CJas. 8.— CAN. 

PART XXVH. SECT. 1, SUB-SECT. 1.— 

Aia 

796611. On 

indictment for bigamy the first 
marriage must be strictly proved, but 
where the person charged has pleaded 
guilty, It Is an admlssioD that strict 
proof of the marriage can be mode Is 
precludes the necessity for proof.— 
R. V, Roop, (19241 3 D.'L. R. 986 ; 67 
N. S. R. 326.— CAN. 



Cases 7979— 8219. English and Empire Digest Supplement 


7979. Add^ AnnoMion: — Mentd. Perlak Petroleum 

Maatechappij v, Deen, [1024] 1 K. B. 

111 . 

7980. Add. Annotation : — Refd. R. v, Moscovitch 
(1927), 44 T. L. R. 4. 

7089a. — On an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — R. v. 
Moscovitch (1027), 138 L. T. 183 ; 44 T. L. R. 
4 ; 28 Cox, C. C. 442 ; 20 Cr. App. Rep. 121, 
C. O. A. 


8026. Add, Annotaiion: — Refd. R. v, D^^nyer, 
[19261 2 K. B. 258. 

8031. Add. Annotation: — Refd. R. v, Moscovitch 
(1927), 44 T. L. R. 4. 

8035. Add. Citation : — svb nom. SuoDEN v. 
Lollev, 2 01. & Fin. 667, n. 

Add. Annotation: — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 041. 

8036. Add. Annotation : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

8038. Add. Annotation : — Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 


Part XXVIII. — Offences against Decency and Morality. 


8104. Add. Annotation : — Refd. Statham v. Stat- 
ham (1928), 45 T. L. R. 127. 

8110. Add. Annotation: — Refd. R. v. Bailey, [1924] 
2 K. B. 300. 

8112. Add. Annotations : — Consd. R. v. White- 
head (1928), 139 L. T. 040. Refd. Statham 
V. Statham (1928), 45 T. L. R. 127. 


8128a. What is disorderly house.] — R. v. 

Berq, Britt, Carre & Lummies, No. 4222a, 
ante. 

8129. Add. Annotation : — Refd. R. v. Berg, Britt, 
Carr6 & Lummies (1927), 20 Cr. App. Rep. 
38. 


Part XXIX. 


Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2.— OFFENCES BY INNKEEPERS. 

<Vol. XV., p. 761). 

After this sect, add the following new sect :• 


Sect. 3.— DANGEROUS DRUGS. 

See Pood & Dbdgs, Vol XXV., pp 115, 116, 
No. 388, dfc, generally. Medicine & Aiabmacy. 


Part XXXI. — Offences 

8195 Add. Annotations : — Apld. Reynolds t; Ship- 
ping Federation, [1924] 1 Ch, 28, Consd. Sorrell 
V. Smith, [1925] A. C. 700. Refd. Brimelow 
V. Casson, [1924] 1 Ch. 802 ; Sorrell v. 
Smith, [1924] 1 Ch. 606; Thompson r. British 
Medical Assocn., [1924] A. C. 764 ; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 

8198. Add. Annotations : — Dlstd. Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28. Consd. 


relating to Trade. 

SorreU v. Smith, [1926] A C. 700 Refd. 
Brimelow v* Casson, [1924] 1 Ch. 302 ; 

G. W. K. V. Dunlop Rubber Co (1926), 
42 T. L. R. 376 ; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 

8219. Add. Annotations : — As to (1) Apld. Pointon 
V. Cox (1926), 136 L. T. 506. As to (2) Consd. 
Pointon v. Cox (1926), 136 L. T. 606. 


PART XXVII. SECT. 1, SUB-SECT. 3.— 

C. 

P i, .j — Accused & hlfi wife were 

Homan Catholics ; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return ho informed the priest 
who had performed the ceremony 
that he & his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 
eyes of the Church the mairiage was 
null Sl void, & as though it bad never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman : — 
Held: aooused had been under no 
mistake of la^ & was rightly con- 
victed.— -K. V. JBlbnnedt, [1923J S. A, 
S, R. 183.— AUS. 


PART XXVll. SECT. 1, SUB-SECT. 3.— 

D. 

8038 i. Effect of mistaJeen belief .] — It 
Is a defence in law to a charge of 
bigamy that prlsonfir, at the time of the 
alleged bigamous maiTiage, believed, 
in good faith & on reasonable grounds, 
that ho had been divorced from the 
bond of bis first marriage, if in fact ho 
had not been divorced. — H. v Cara- 
well, [1926] N. Z. L. R. 321.— N.Z. 

PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 766) 1. .J — During a wriod 

of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & occupiers. Some of 
thorn went on the Invitation of the 
tenants, others wore taken by Irlen^ 
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of the tenant^ with tholr knowledge 
& consent : — Held : if the prostitution 
had been with the oocupiors of ’ the 
fiat only, no offence would have boon 
committed, in respect that the 
occupiers could not ** permit ** their 
own acts ; Sc it was Ixmnaterial that 
no profit was made by accused. 
— Giro A WAY v. Strathkrn, 11925] 
S. C. (J.) 31.— SCOT. 


h (p. 76) 1. 


Omission of “ know- 


ingly . **} — ^A oonvlotion which does not 
state that accused “ knowingly ** per- 
mitted Ids premises to bo used for the 
illegal purpose described, is materially 
defective. — R. e. Rozonowski, [1926] 
I D. L. R. 732 ; [1926] 1 W. W. R. 
241 : 46 Can. Orim. Oas. 193 ; 36 
B. O. R. 327.— CAN. 
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Part XXXIII. — Offences against the Person 


8247* Add. Annotation : — Consd. R, v Batemajo 
(1926), 94 L. J. K. B. 791. 

8266a. ‘‘ Newly-born »» child.] — (1) Applt. was 
charged with the murjder of her child, who had 
been bom on Aug. 19, 1927, & had been 
strangled by her on Sept, 21,1 927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
born within Infanticide Act, 1922 (c. 18), 
B. X (2) : — Held : that ruling was correct. 

(2 ) Observations on the form of statements 
made by accused persons while under arrest. 
— R. V. O’Donoghue (1927), 97 L. J. K. B. 
308 ; 133 L. T. 240 ; 91 J. P. 199 ; 44 T. L. R. 
61 ; 71 Sol. Jo. 897 ; 28 Cox, C. C. 461 ; 20 
Or. App. Rep. 132, O. 0. A. 

8284. Add. Annotations • — Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497. Reid. Carr v. Port of Glasgow (1923), 
16 B. W. C. C. 331 ; Hutchinson v. Kiveton 
Park Colliery Co-, [1926] 1 K. B. 279. 
Mentd. Raeburn v. Ijochgelly Iron & Coal Co. 
(1926), 20 B. W. 0. C. 637, 

8338. Add. Annotations : — Consd. R. v. Tliorpe 
(1926), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

8459a. Anon. (1523), Y. B. 14 

Hen, 8, fo. 16, pi. 3, 

Annntcdions: — Consd. Howard v. Gosset (1845), 10 Q. B. 
359. Refd. Marshalsoa Case (1613), 10 Co. Rep 68b; 
Mentd. Ned or & Shaip v, Gomu't (1596), Cro. KUz. 466. 
Padflcld V. Cabell (1743). WUlcs, 411; Butt v. Conant 
(1820), 1 Brod. Sc Bluer. 648. 

8408. Add. Annotation: — Refd. R. v. Canham 
(1926), 18 Cr. App. Rep. 163. 

8575. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8640. Add. Annotation : — Refd. James v. British 
General Inscc., [1927] 2 K. B. 311. 


8640a. -.] — R. v. Rose (1928), 20 Or. App. 

Rep. 164, C. C. A. 

8645. Add. Annotation : — ^Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8665. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K, B. 791. 

8666. Add. Annotation -Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P. R. v. Mabkuss (1864), 4 F. & P. 366. 

Annotation: — Refd. R. v. Bateman (1925), 94 L. J. K. B. 

791. 

8667. Add. Annotation: — Consd. v. Bateman 

(1926), 94 L. J. K. B. 791. 

8667a. ,] — R. v. IHarkuss (1864), 4 

P. & P. 356. 

Annotation: — Refd. R. v. Bateman (1926/, 94 L. J. K. B. 

791. 

8668. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8672a. .] — ^Whero a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undei*taking the 
treatment. If he accepts the responsibility 
undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair Sc reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
R. V . Bateman (1925), 94 L. J. K. B. 791 ; 


PART XXXlll. SECT. 1, SUB-SECT. 1. 

—A. 

h I, .] — H.M, Advo- 
cate V . Savage, (19231 S. O. (J.) 49. — 
SCOT. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

—F. (a). 

8312 i. Provocation answered hy use 
of wexrpon.\ — Appot., who had grounds 
of suspioinn that his wife bad mis- 
condu(*t«d herself with another man, 
stabbed her in the legs & lower part 
of the body with a long knife, causing 
her to bleed to death In a few minutes : 
— Held : an application for leave to 
appeal from a conviction for murder 
must be dismissed. — R. v. Butelezi, 
(1925 J App. D. 160.-~S. AP* 


PART XXXlll. SECT. 1, SUB-SECT. 1. 

— F, (d.) U. 

d i. .1 — The fact that while a 

child is flouting Its father’s authority 
its mother “ eggs it on ” may be found 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may he reduced to 
manslaughter. — R. v. Payette, [1925) 
2 W. W. R. 747 ; 44 Can. Orim. Gas. 
209 ; 85 B. 0. R. 81.— <3AN. 


PART XXXlll. SECT. 1, SUB-SECT 1. 
— H. (a). 

m 1. ' “■ — ' - '’■.'l‘*~*R. V. BFiVis, 

(1926J 1 D. Jj. R. 747 ; 43 Can. Grim. 
Cm. 229 : 67 N. S. R. 613.— CAN. 


PART XXXlll. SECT. 1, SUB-SECT. 1. 

—I. 

sa. Wrongful ocf.] — Where, although 
there is no Intent to do Injury to the 
person or property of another, death 
results from the doing of an act which 
Is moldy malum prohibUvmy the wrong- 
ful act is not the kind of act that the 
criminal law icqulics as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & Intended to prevent 
injury to the person, or the prohibited 
act is accompanied hy negligence. — 
R. V. D’Angelo. (1927] 4 D. L. R. 593 ; 
48 C)an. Cdm. <1^. 127 ; 60 O. L. R. 
512.— CAN. 

PART XXXlll. SECT. 1, SUB-SECT. 1. 

— N. (a). 

8584 Ui. r~.l— A Chris- 

tian Science practitioner who gave 
a sick child ** absent treatment,” i.e. 
prayer, hut who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to nave aided, 
abetted or counselled them t-o abstain 
from providing proper medical attend- 
ance tor the child : — Held : wrongly 
convicted of manslaughter of the 
child — R. V. Elder, (1925] 3 D. L. R. 
447 ; [192.51 2 W. W. R. 646 : 44 Con. 
Crlm, Cm. 76; 35 Man. L. R. 161. — 
CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— N. (0) i. 

8612 i. Must he calculated to endangexr 
life.] — Oiiminal ^dc, s. 247, attaches 
no criminal responsibility to the mere 
omission, without lawful excuse, to 
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perform the duty of taking reasonnhlo 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail crimiuaJ respoiiSLbiiity 
there must he some physical conse- 
(luences roBulting from such omission ; 
the danger itself is not a consequence 
within the sect. — H. v. Hurt (1923), 
65 O. L. R. 48.— CAN. 

PART XXXlll. SECT. 1, SUB-SECT. 1. 

— O. (b). 

8639 Iv, .] — Where accused, 

driving a motor car at night, entered 
a road which being under rt^pairs was 
closed to trafllc & ran over & killed 
two coolies, who wei*o sleeping on the 
road with their bodies complottfly, 
covered up, except for their faces ; — 
Htld : accused was not guilty of 
causing death by a rash /k negligent 
act. — S mith v. R. (1925), I. L. R. 63 
Calc. 333,— IND. 

8639 V. Gross negligence or 

wanton misccmduct vecesstuy.] — R. v. 
Okeisman, (1926] 4 D. L. R. 738 ; 46 
Can. Crim. Cas. 172 ; 69 O. L. K. 156. 
—CAN. 

8639 vi. .1 — direction to the 

Jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence reqnlrtni to be 
found In a civil & a criminal trial : — 
Held : sufficient. — M oore v. R., (1926) 
S. A. 8. R. 62.— AUS. 

8639 vli. .] — The test of negli- 
gence to be applied in criminal trials 
Is the same as that applied in civil 
oases, namely, the standard of skill &: 
care which would be observed by a 
reasonable man. — R. r. Meiring, [1927 1 
App. D, 41.— S. AF, 
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1S3 L. T. 730 ; 89 J. P. 162 ; 41 T. L. R. 

. 657 ) 69 Sol. Jo. 622 ; 28 Oox, 0. 0. 38 ; 
19 Or. App. Bep. S, 0* 0. A. 

9674. Add, Annotation: — Consd. B. v* Bateman 
(1925), 94 L. J. K. B. 791. 

8676. Add. Annotation: — Consd. B« o, Bateman 
(1926), 94 L. J. K. B. 791. 

8677. Add, Annotation: — Consd. B. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8670. Add. Annotation : — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation : — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8681* Add, Annotation : — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8682. Add, Annotation : — Consd. B. v. Bateman 
(1926), 94 L. J. K. B. 791. 


8684. Add, Annotation : — Consd. B. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8688. Add, Annotation : — Consd. B. o, Bateman 
(1926). 94 L. J. K. B. 791. 

8798a. .] — (1) The question whether 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i,e, whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or mcmslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Buies as to questions by police officers 
to detained persons commented on. — B. v, 
Booker (1924), 88 J. P. 76; 18 Or. App. 
Bep. 47, 0. 0. A. 


8927. Add, Annotation: — Refd. B, v. Punch (1927), 
20 Or. App. Bep. 18^ 

9028a. Within Children Aet, 1908 (c. 67), s. 12 (1).] 
— ^An assault within the above sect, must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, A had 
the custody or care, of a girl of eleven years of 
a^e, was charg^ under the above sect, with 
Wilfully assaulting the girl In a manner likely 
to cause her unnecessary euffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Heidi this 
was not an assault within the sect.— R. v. 
Hatton, [1926] 2 K. B. 822 ; 94 L. J. K. B. 
868; 133 L. T. 736; 89 J. P. 164; 41 
T. L. B. 6.77 ; 28 Cox, 0. 0. 43 ; 19 Or. App. 
Bep. 29, C. 0. A. 

9036. Add. Annotation : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 

9108a. -•] — The old law that the owner of 

a bouse, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modem practice. — B. v. 
Hussey (1924), 89 J, P. 28; 41 T. L. B. 
205 ; 18 Or. App. Bep. 160, O. 0. A. 

9161. Add. Annotations: — Mentd. Britannia Hy- 
gienic Laundry Co. v, Thomycroft (1925), 
94 L. J. K. B. 858 ; The Paludina, [1926] P. 
40. 


PARTXXXni. SECT. 1, SUB-SECT. 1. 

—o. (S). 

8694 V. .1 — R,v.Chotbm (1924), 

42 Can. Crim. Uas. 15 6. — CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— Q. (b) i. 

t i. .] — In a murder tilal 

where the victim’s throat had been cut 
so that be was unable to speak, evi« 
dence of questions put to deceased by 
the prosecution’s wituesses & answers 
grivinsr by nodding the bead Sc making 
signs, amount to ** verbal state- 
ments ” under Evidence Act, s. 32, Sc 
are admissible as a dying declaration. 
— RA.NQA V, E. (1924), I. L. R. 5 Lab. 
305.— IND. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

1. (b) ill. 

8741 xix. .) — A native when 

dying from iniurles infliotod upon 
him said that he was ** dead ** or had 
been “ killed.” He then sent for his 
children Sc relatives, but did not take 
farewell of them, saying that ho 
would say more when th^ain allowed 
or when ho was better. He then made 
a statement inculpating applt. : — 
Held : deceased when be made the 
statement had not a settled hopeless 
expectation of death. Sc the statement 
should not have been admitted in 
evidence as a dying declaration. — R. 
ft, NOOOBO, [19251 App. U. 581. — 
S. AF. 

8746 f. Must hetieve death to he 
immineni. A statement made when 
deceased hCMl no expectation of death, 
but conOrmod when he had a belief in 
Impending death : — Held ; admissible. 
— Dsbortou V, R„ 11926] 4 D, L. R. 
722 ; [19261 a 0. B. 492; 46 Can. 
Crlm. Oas. 115. — CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 1. 

— C. 

d i. Injury resulting in deaih,.^ — 

Deft, was convicted upon two charges 
of orlminal negligence causing bodily 
or grievous bodily barm imder Criminal 
Code, sa. 284 & 285 : — Held. : deft, 
was properly convicted, notwithstand- 
ing that death resulted from the Iniurles 
innioted by his negligence. — R. v. 
Stark, [19271 8 D. L. R. 433 ; 47 
Can, dim. Cas. 366 ; 60 O. L. R. 376.— 
CAN. 

PART XXXIII. SECT. 6. SUB-SECT. 1. 

— D. 

sd. Meaning of ** actual bodily 
The above words In sect. 
295 of the Code mean little, if anything, 
more than ” battery.” — R. v, Tbrseqnb 
( 1926), 45 Can. Crim. dts, 270 ; 68 
O. Li. R. 634,— CAN, 

PART XXXIII. SECT. 6, SUB-SECT. 2. 

— B. 

m I,, Burden of proof.} — ^Wliere 

on a charge of unlawfully wounding 
a person mth intent to malm or dlM- 
abie him, the Crown proves that 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named. It 
oatablishes its case, & the owus then 
shifts to accused to satisfy the ct. 
that It was either an accident or that 
he did not Intend to wound. — R, v. 
Smart (Alta,), [19271 3 W. W. B. 753 ; 
49 Gan. Orim. Oas. 76.— CAN. . 

PART XXXIII. SECT. 7, SUB-SBOT. 8. 

— C, (a). 

0041 1. NcAooZmoster sobolar.]— 
Teacher entitled to infllot reasonable 
punishment. — R. e. Mbtoaltk (Saak.), 
11927]$ w.w.itm.- 
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PART XXXIII. SECT. 7, SUB-SECT. 2. 

“-”C, (b). 

9086 iv. .] — Punishment causing 

temporary pain Sc discolouration of the 
flesh for a few days : — HtM : not 
excessive.' — R. e. Mbtoaijt; (Sosk.), 
[19271 3 W. W. R. 194.— CAN. 

9071 ii. .1 — R. V, Metoalfk 

(Sask.), [1927] 3 W. W. R. 194.—CAN. 

PART XXXIII. SECT. 9. 

ak. Injury caused in attempting to 
atop breach of peace.} — A person u^ing 
the force necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace. Sc struck by the party he was 
attempting to control ; — HeUi : Justi- 
fied in striking bock. — R. v. Manson 
( 1925h 43 Can. Crim. Oas. SO; [1925] 
1 W. W. R. 671.— CAN. 

sm. What ia unlawful act — Not 
breach of munici^l bye-law,} — R, v. 
Qosung (Alta.) (1927), 47 Can. dto. 
Cos. 211.— CAN. 

PART XXXIIL SECT. 11, SUB-SECT. 8. 

9206 i. Woman not rngnard,] — Held : 
an indictment oheir^ng accused with 
performing an operation on a woman, 
In the belief that she was pregnant, for 
the purpose of oausing her to abort. 
Sc with attempting to cause her to 
abort, was irrelevant, in respect that 
It did not set forth that the woman was 
at the time pregnant. — H.H. Advocate 
V. Anderson, [1928] S. 0. <J,) l. — 
SCOT. 

PART XXXIII. SECT. 18, SUB-SECT. 1. 

— D. 

9881 1. Conaeni obtained by frauds 
Whal dmownte to /rgud.J— Cohabitation 
following a feigned marriage Is not rape 
under the law of Canada. It cannot 
be s^d as a general proposition* with 
regard to rape, that fraud vitiates oon- 
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9807a. ——.] — ^It is a misdirection for a judge to 
tell a jury that absence ol denial on the part of 
a person charged with a crime, after the charge 
accompanied by the usual caution has been 
read to him by a police officer, may amount 
to corroboration of prosecutor^s story. — 
V. Whittshbad (1928), 139 L. T. 640 ; 92 
J. P. 107 ; 21 Cr. App. Bep. 23, 0. C. A. 

9811. Add, Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

9820a; .] — In charges ol sexual offences 

corroboration ol the testimony of prosecutrix 
is not in law essential, but is in practice 
required. 

if, on the trial of such a charge, there is 
corroboration on one coimt referring to one 
date, but thel^e is none on another about 
another date, &> the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — v. Berry 
( 1924), 18 Or. App, Rep. 66, 0, 0. A. 

9820b. What amounts to corroboration.] — ^The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he 
is charged with the offence. — R. v. Marsh 
( 1926), 19 Or. App. Bep. 27, O. 0, A. 

9836. Add, Annotation : — Held. R. v, Mosley, 
[1924] 2 K. B. 187. 

9840. Add, Annotation : — ^Refd. R. v, Roberts A 
Morriss (1926), 134 L. T. 636. 

9364a. What Is an aggravated assault.] — ^M unday 
V. Maiden (1876), 33 L: T. 377 ; 39 J. P. 742 ; 
24 W. R. 57. 


9899a. >•]— Resp. married his wife in 

1916 & a child was bom in 1017. ^ In 1920 
reap, entered into a written separation agree- 
ment with his wife, whereby rosp. was to pay 
his wife 25s. a week A his wife was to maintain 
herself A the chUd, of which she was to have 
the sole custody A control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 
ment A fell into arrears to the amount of 
about £100. An Information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c, 6'JJ| i — Heid : the fact 
of the separation agreement without regard 
to the way In which its obligu^jicns had been 
performed, did not g^ rid of the legal 
presumption that resp. had the custody of 
the child, A the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brooks v, Blount, [1923] 1 K. B. 
267 ; 92 L. J. K. B. 302 ; 128 L. T. 607 ; 
87 J. P. 64 ; 39 T. L. R. 168 ; 67 Sol. Jo- 
299 ; 21 L. G. B. 160 ; 27 Cox, C. C. 390, D. C. 

9458. Add, Annotation : — ^Refd. R. v. Benyer, 
[1926] 2 K. B. 268. 

9468. Add, ’-Annotation: — |dentd. Cleghorn v, 
Oldliam (1927), 43 T. L. R. 466. 

9483. Add, Annotation : — ^Mentd. Pickup v, Unitod 
Kingdom Dental Board, [1928] 2 K. B. 459, 

9488. Add, Annotation: — As to {!) Refd. Pointon 
V, Cox (1926), 136 L. T. 606. , 


Part XXXIV. — Offences against Property. 


9498. Add, Annotation : — ^Refd. Lake v. Simmons, 
[1926] 1 K, B. 366. 

9499. Add, Annotations : — Refd. Lake v, SimmonS) 
[1926] 2 K, B. 61 ; Lowther v, Harris (1926), 
43 T. L. R. 24. 

9500. Add, Annotations : — ^Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 686 ; Lowther v, Harris 
(1926), 43 T. L, R. 24. 


9537. Add, Annotations: — Consd. Lowther v. 
Harris (1926), 43 T. L. B. 24; Lake v, 
Simmons, [1927] A. C. 487. 

After this case add “ See, also, Insur- 
ance, VoL XXIX., p. 417, No. 3268.’* 

9553. Add. Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 680. 


sent. The only sorts of fraud which 
destroy the effect of a woman's consent 
are frauds as to the nature of the act 
itself or as to the identity of the person 
how does the act. — People of Oaxi- 
FOBNiA State v, Seikksr. [1984] 2 
W. W. R. 209 ; 38 B, O. R. 566.— 
CAN. 

e. For ** e. By mUr&pre^entation or 
fraudr^Personation of husband " read 
** 9295 i. OondiHons negaHvino con* 
senth^PsrsonoMon of husband,** 

d. Read now " 9295 ii.’* 

9295 lii. What amounts to 

— Nof obtainino consent by feigned 
marriage.] — People op Oalipornia 
v. Skinheb, [1924] 2 W. W. B. 209 ; 
83 B. O. R. 566.-^AN. 

9295 !v. — — Former husband,] 

— Ueld: an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to be 
personated was the woman's former 
husband who had been officially re- 
ported as killed in aotion.—a.M. 
Advocate e. SfoNrooMERV, [1926] 
s. o;<J.)r 


PART XXXIII. SECT. 13. SUB-SECT. 1 

— E. 

9807 i. What amounts to corrobora* 
tion,] — Evidence of a witness that 
he saw aooused & the fidrl leave a 
danoe hall under susplolous oiroum- 
stanoes at 11.30 on the night of the 
alleged seduction ' amounts to oorro- 
boration so as to justify the oharge 
going to the jury .—Steele v. R., [1924] 
4 D. h, R. 176 ; [1924] 1 W. W. R. 
1146.— CAN. 


PART XXXUI. SECT. 13. SUB-SECT. 2. 

9808 V. .] — R. V, GosdBLiN 

(Ont.) (1927), 47 Can. Crim. CJas. 318. — 
CAN. 

9818 V. .] — On a cliarge of 

attempting to have oamal knowledge 
ol a girl under fourteen : — Held : cor- 
roboration was not neoessary. — R. v, 
LtzowYj (1927), 48 Can. Crim. Cas. 
266 ; I 0. L. R. 93.- -CAN. 

9816 vi. .] — Nature of oorrobora* 

tton required tinder Criminal (3Qde, 
B. 1002, on a oharge of oamally knowing 
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a girl under fourteen. — H ubin v. R., 
[1927] 4 D. L. R. 760 : [1027 J 3. O. R. 
442 ; 48 Con. Crim. (3aB. 172. — CAN. 

■p. Charge of seduction under Criminal 
Code, 8. 211 — Burden of proof.) — R. v'. 
ScHEMMER (Sask.), [1927] 3 W. W. R. 
417.— CAN. 

•t. Charge of attempted carnal know- 
ledge — Sufficiency of evidetice.] — R. v. 
Yblds, [1928] N. Z. L. li. 18.— N.Z. 


PART XXXIII. SECT. 14. SUB-SECT. 1. 


q i. .] — A person having a 

domicil out of Canada, who leaves his 
family iq Canada without means, may 
bo convicted of failing to support hfs 
family in Canada. — R. v, Soott (1926), 
44 Can. Grim. Oas. 117. — CAN. 

PART XXXUI. SECT. 21. 

•a, Of wife dt children — Genuine 
to wovide necessaries. ] — Held ; 
a ** la^ul excuse." — R. v. Bunting 
(1928), 46 Can. Crim. Cas. 186 I 68 
O. L. R. 878.— CAN. 
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9567. Add. Annotation : — Refd. R. v. Fieher (1926), 
19 Cr. App. Rep. 166. 

9614a. .] — R. V. Hughes, No. 2219a, ante. 

9702a. S. P. R. v. Banks (1821), Russ. & Ry. 441, 
0. 0. R. 

Annotation: — Befd. R. v. Stear (1848), 1 Den. 349. 

9769. Add. Annotations : — ^Refd. Jones v. Waring 
& GilJow, [1926] A. 0. 670. Mentd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. 0. 
167. 

9773a. .] — Where a clerk or servant, who has 

the raere custody of goods, disposes of them 
for his own beneht, & in a manner alien from 
the purposes for which ho was intrusted with 
them, he is guilty of larceny. — R. v. Robinson 
(1840), 4 J. P. 620. 

9952. Read now 9956.*’ 

9953. Read now 9966.” 

9954. Read now 9952.” 

9955. Read now 9963.” 

9956. Read now 9954.” 

10.115. Add. Annotation : — Mentd. R. v. Porter 
(1927), 20 Cr. App. Rep. 65. 

10.116. Add. Citations ;~-93 L. J. K. B. 236 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 
679. 

Add. Annotation: — Consd. R. v. Hughes 
(1927), 136 L. T. 671. 

10,143. Add. Annotation : — Refd. Performing 
Right Soc. V. Mitchell & Booker, [1924] 1 
K. B. 762. 

10,200a. Steward & clerk to guardians.] — Held: 
guilty of embezzlement, though hot duly 
appointed, nor even appointed at all under 
the common seal. — R. v. Beacall, R. v. 
Weltjngs (1824), 1 0. & P. 457. 

10,315a. ^Questionof fact for Jury.] — (1) Where 

a deft, is charged with the fraudulent con- 


version of money the question whether be 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge miist 
adequately direct them. 

(2) Counts chargii^ the fraudulent con- 
version on a certain’ date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specided, to hand over the 
lump sum in his hands to the person who is 
entitled to it. — R. v. Sheaf (1925), 134 L. T. 
127 ; 89 J. P. 207 ; 42 T. L. R. 67 ; 28 Cox, 
C. C. 86 ; 19 Cr. App. Rep. 46, C. C. A. 

Annotation: — Generally, Mentd. K. r. Morter (1927), 20 Cr. 

App. Rep. 53. 

10,31 5b. .] — Whether a transaction is an 

“entrusting” wdthin Larceny Act, 1916 
(c. 60), B. 20 (1), or a loan, entitling the 
iHJcipient of the property to use it, is a 
question of fact for the jury. — R. v. Smith, 
[1924] 2 K. B. 194 ; 93 L.*J. K. B. 1006 ; 131 
L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 37 ; 27 
Cox, C. C. 619 ; 18 Cr. App. Rep. 76, C. C. A. 

Annotation : — FoUd. R. V. Sheaf (1926), 89 J. P. 207. 

10,315c. .] — The true test in a charge under 

‘ luarceny Act, 1916 (c. 60), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v, Morter (1927), 
20 Cr. App. Rep. 53, C. C. A. 

10.316. Add. Annotation : — Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10.317. Add. Annotation : — Refd. R. v, Morter 
(1927), 20 Cr. App. Rep. 53. 

10,322. Add. Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.} — ^R. 
V. Sheaf, No. 10,315a, ante. 

10,333. Add. Annotation : — Refd. R. v. Smith; 
[1924] 2 K. B. 194. 


PART XXXIV. SECT, 1, SUB-SECT. 9. 

— B. (b). 

si. Goode on appraisal — Conversion 
of good.] — Where a person takes goods 
on approval under an agreement that 
property therein was to pass only if 
ho exercised his option to take them, & 
paid cash in full for certain articles & 
in part for others : — Held : the trust 
continues till the option is exercised & 
cash payments made, & he commits a 
criminal breach of trust if ho sells them 
without such payments. — Khitish 
ClUANDRA Deb Roy v. R. (1924), 
I. L. R. 51 Calc. 79r>.-~IND. 


PART XXXIV. SECT. 1, SUB-SECT. 18. 

sm. Crop-payment lease — Lessee dis- 
posing of whole crop appropriating 
proceeds — Not offence of f/te/f.l—R. v. 
Handsbee, f 19241 1 D. li. K. 1194 : 41 
Can. Grim. Cas. 177 ; 11923] 2 W. W. R. 
661.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 

14.—A. 


9880 i. From sheriff — Valid scizvrt 
must be proved.] — R. v. Luortk (Sask.), 
[1926] 3 W, W. R. 453.— CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 20. 


McINTTB] 

(189^8), 31 N. S. R. 422,” read R. t 
McCaffrey (lUOO), 33 N. S. R. 232.” 


^ 10,128 xiiL ,1 — R. r. 

Andrews (K.R.) (1925), 44 Can. Grim. 
Cos. 201.— CAN. 


10,123 itiv. R. V. Wil- 

son (1924). 35 B. C. R. 64.— CAN. 

10,123 XV. — .1 — R. tj. Jones 

(Sask.), [1926] 3 W. W. R. 313 ; [1927] 
3 D. L. R. 679; 47 Can. Grim. Cas, 
380.— CAN. 


10,123 xvi, .] — Accused 

was found on May 17 in possession of 
a bicycle stolon on Feb. 1 1 : — Held : 
the period of thi-cc months wuis not 
too long to cast upon accused t he duty 
of accounting, or giving some reason- 
able explanation, for his possession, 6c 
in the aosence of a reasonable explana- 
tion the ct. might infer guilt & convict. 
—James v. R. (1927), 48 N. L. R. 289. 
— S. AF. 

PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 iv. .] — Where a law- 

agent did not acxiount for sums 
collected for a client, notwithstanding 
repeated applications made for the 
money, & only remitted the sums 
after he had boon arrested : — Held : 
a conviction for embezzlement was 
justified. — E dgar v. Mackat, [1926] 
S. C. (J.) 94.— SCOT. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,814 ii. .) — H. entered the 

offices of F., Ltd., in V., & in oxohango 
for 81,000 received £23 in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting ” pay from our credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
” pay to the order of L. Bank, Ltd., 
for deposit to my credit,” When H. 

E resented the draft at L. Bank, Ltd., 
ilvorpool, payment was refused. On a 
charge against F. under Criminal Code, 
8. 355, for converting the money to his 
own use & for failing to account for 
it, it was found by tho ti‘ial Judge Uiat 
F., Ltd., was an alias for F. himsolf ; 
that F. know of the transaction oarriod 
out by his clerk : that F., Ltd., had 
no credit either at L. Bank, Liverpool, 
or at P. Bank, London, Sc they did not 
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remit H.’s money to London as under- 
taken : — Held : on the facts stated 
the case did not come within sect. 355, 
& tho oonviotion w€w set aside. — R. v. 
Fauldb (1922), 40 Can. Crim. Cas. 300 ; 
31 B. C. U. 421.— CAN. 

10,814 iii. .1 — Where a person 

hands over money to another pursuant 
to a proposal Sc undertaking of tho 
latter to invest the money in certain 
Bocnritics, there is in substance a 
” direction,” witldn Criminal Cndc, 
s. 357, so to invest it. — R. t>. Campbell 
(1926), 46 Can. Crim. Cas. 159; 22 
Alta. L. R. 219 ; [1926] 1 W. W. R. 
671.— CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,327 iv. To bo guilty of 

theft under Criminal Code, s. 355, 
acouBod must have received money, 
valuable security, or other things on 
terms requiring him to hand over tho 
thing received, or tho proceeds thereof, 
to some person other than the person 
from whom ho received it. Sc have 
fraudulently converted it to his own 
use. — R. v. Connors (1923), 61 N. B, R. 
247.— CAN. 

10,327 V, .] — Where A, delivers 

goods to B. requiring him to account 
to him, A., for them, the case is not 
within Criminal Code, 8. 365. — R. v, 
LuciUK (Saak.), [1926] 3 W. W. R. 
453.— CAN. 

PART XXXIV. SECT. 8. SUB-SECT. 8. 

10,384 V, .] — On the trial of a 

ohargo under Crl^nal Code, s. 357, 
tho jury should bo instructed to deter- 
mine, leaving aside any directions 
which may be In evidence with respect 
to the disposition of the money alle^d 
to have been misappllod, whether 
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10,480. Add, Annotations : — Retd. R. v, Denver, 
[1926] 2 K. B. 268 ; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion In stop list— Protection of trade 
mterests.] — D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. : — Held : 
D. was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
greeny Act, 1910 (c. 60), s. 29 (1), &, it was 
immaterial that Ms motive in writing the 
letter was the protection of a trade interest. — 
R. V , Denver, [1926] 2 K. B. 268 ; 95 
L. J. K. B, 699 ; 134 L. T. 637 ; 42 T. L. R. 
462 ; 28 Cox, C. C. 163 ; 19 Cr. App. Rep. 
93, C. C. A. ^ 


AnnntaWms Ilardie & Lano v, Chilton, [1928] 2 K. B. 

JOb. (Notk.— For tho purposes of the administration of 
crljrurjiil law, unless Sc until R. v. Deny^r is reveTsed by 
the only competent tribunal [viz., the House of Lords], it 
is bindingr upon. Sc will be enforced by, tho Ct. of Criminal 
Appeal against any person or persons ofTonding in like 
manner (Loud U EWART, C. J.) (1928), 20 Cr. App. Rep., 
^ 186). Refd. Auto-Mart (London) v. (3hilton 
(1927), 43 T,L. R. 463. 


10,505a. .] — Applts. were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1916 (c. 50), s. 29 (2) (6), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then tlu’eatened to accuse him of 
“ improper conduct ” : — H<dd : the more 
fact of the words being capable of being 
understood to mean some oJTence not within 
the sect, was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they wore intended to 
operate, &; as there was evidence on which 
the jury could properly come to the con- 
clusion that the tlireat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — R. v. Stuart, R. v, Leonard, 
R. V. Maples, R. v. Tannen, R. v. Taylor 


(1927), 43 T. L. R. 716 ; 20 Or. App. Rep. 74, 

a 0. A. 

10«725a. Finding must be by night.] — R. v. 

Harris, No. 5478a, ante. 

10,731a. Possession must be by night.] — 

R. V. Harris, No. 6478a, ante. 

10,752. Add. Citation 68 Sol, Jo. 254. 

10,754a. .] — R. V. Hyman (1920), 19 Or. 

App. Rep. 125, C. C. A. 

10,754b. Or obtained — Meaning.] — Ob- 

tained ” in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically. — R. v. Misseli., 
R. V . Ringle, R. V . Errington (1926), 19 
Cr. App. Rep. 109, C. 0. A. 

10,779. Add, Annotation : — Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300 

10,815a. Under Frauds Workmen Act, 

1777 (c. 56), s» 10 — “ Dwelling-house ** — 
Includes warehouse not attached to dwelling- 
house.] — R. V . Edmundson (1859), 2 E. & E. 
77 ; 28 L. J. M. C. 213 ; 33 L. T. O. S. 237 ; 
23 ,J. P. 710 ; 6 Jur. N. S. 1351 ; 7 W. R. 
565 ; 8 Cox, C. 0. 212 ; 121 E. R. 30. 

Annotations : — Mentd. Guunestad v. Prlco, Fullmore v, 
Walt (1875L L. R. 10 Exch. 65 ; Re Layai’d, Layard 
Beaeboroimh (1916), 85 L. J. Cb. 505 ; A.-O. v. Brown, 
[1920] 1 K. B. 773. 

10,878a. .] — R. v. Dawson (1926), 19 

Cr. App. Rep. 128, 0. O. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.*s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence. — B. v. Ketteiung- 
HAM (1926), 19 Cr. App. Rep. 159, 0. C. A. 

10,808. Add. Annotation: — Retd. Eadle v. T. R. 
Comrs., [1924] 2 K. B. 198. 

10,905a. .] — R. V. Reynolds (1927), 20 

Cr. App. Rep. 126, 0. C. A. 

10,906a. .] — On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 


without such dlroctions tho ivlation- 
ship of debtor & creditor would exist 
between tho parties, & that if it would 
the directions must have been in 
writing, & that, if it would not, oral 
directions would bo sutfloient to 
support the charge. — 11. v. Swityk, 
[1925] 1 D. L. K, 1015; [1925] 1 

W. W. R, 656 ; 43 Can. Crim. Cas. 
245.— CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,4591. Letter addressed to non- 
existent person.] — Deft, was convicted 
of sending a threatening letter ad- 
dressed to ** Sir James W. Molr ** at 
40, Duke St., Halifax. There was no 
such person os ** Sir James W. Moir,** 
but 40 Duke St. was the business 
address of James W. Molr, by whom 
tho letter was received : — Held : deft.’s 
appeal from the conviction failed. — R. 
V . VARBEFF (1922), 67 N. S. R. 415.— 
CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 3. 

— B. 

p i. Extortion 5?/ constable.] 

— R. v. Lapham (1913), 24 O. W. R. 
in ; 4 0. W. N. 838 ; 21 Can. Crlm. 
Cas. 79 ; 10 D. L. R. 315.— GAN. 

PART XXXIV. SECT. 9, SUB-SECT. 8. 
10,679 i. Intent must he alleged.] — 


R. V. Rosa, [1927] 1 D. L. R. 911 ; 47 
Can. Crim. Cas. 71 ; 59 N. S. R, 65.— 

CAN. 

PART XXXIV. SECT. 14. SUB-SECT. 1. 

0 i. Distinct from receiving goods 

knowingly stolen.] — R. v. YeamaN, 
[1924] 2 D. L. R. 1116 ; 2 W. W. R. 
452 ; 42 Can. Crim. Cas. 78 ; 33 

B. C. R. 390.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 3. 

— B. 

10,789 iii. .] — The more finding 

of stolen property in tho house where 
accused lived is not of Itself sufficient 
to prove possession by him. where there 
are other Inmates of the house. There 
must be control, exclusive or joint, as 
well. Especially is this the ease where 
accused was oiuy a casual inmate of 
the house & where tho place where the 
property was found hidden was 
acoossiblo, not only to tho other In- 
mates of tho house, but to outsiders as 
well. — R. V, Pawubtt, [1923] 1 

W. W. R. 1453 ; 40 Can. Crim. Cos. 
312 : 33 Man. L. R. 103.— CAN. 

PART XXXIV. SECT. 14. SUB-SECT. 4. 

10.828 i. Onus of proof .] — R. v, 
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Bekklovjtch (N. S.) (1926). 46 Can. 
Crim. Cas. 148.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 5. 

B i. .] — While it is true that tho 

recent possession of stolen property 
raises a pi’esumpiion of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for tho raishig of such 
a presumption tho exclusiveness of the, 
possession or access is material. — R. v. 
Pawleit, [1923] 1 W. W. R. 1453 ; 40 
Can. Ch'im. Cos. 312 ; 33 Man. L. R. 
103.— CAN. 

10.851 i. What is recent — Materiality 
of nature of article.] — R. v, Jones 
(Sask.), [192013 W.W.R, 313; [1927] 3 
D. L. R. 679 ; 47 (Dan. Crim. Cas. 380. — 
CAN. 

10.852 iv. .] — R. V. An- 

drews (N.B.) (1925), 44 Can. Crim. 
Cas. 201.— CAN. 

10,852 V. .] — R. V . Jones 

(Sask.). [1926] 3 W. W. R. 313; [1927] 
3 D. L. R. 679; 47 Can. Crim. Cas. 
380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

10,901 1. Recent possession of stolen 
property — As evidence of receiving .] — 
R. V. Jones (Sask.), [1026] 3 \V. W. R. 
313; [1927] 3 D. L. R. 679; 47 Can. 
Crim. Cas. 380.— CAN, 
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former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — R. v. Baouueby (1926), 19 
Cr. App. Rep. 0. 0. A. 

10,927a. Several aocused charged with reoeivliig — 
Direction as to possession.! — B. v. Peokham 
(The Yotinger), No. 3105c, ante, 

10,940. Add, Annotation : — Refd. R. v, Berg, Britt, 
Carr^ & Liunmies (1927), 20 Cr. App. Jeep. 88. 

10,997. Add. Annotation : — ^Refd. Lake v, Simmons 
(1926), 96 L. J. K. B. 680. 

11,011. Add, AnnotaHon : — ^Mentd. Perlak: Petro- 
Ug. ly^ tlM4i I K. B, 

ll,0S8a. .]— False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Seely 
(1928), 21 Or. App. Rep. 18, O. 0. A. 

11,069. Add. Annotation : — Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

11,120. Add. Annotation : — Refd. R. v. Punch 
(1927), 20 Or. App. Rep. 18. 


11,346. Add. AnnotatU>t^ • — ^ReW* R« v* Punch 
(1927), 20 Or. App. Rep. 18. 

11,876. Add. Citofioner— [1924] 1 K.B, ; 93 
L, L K. B. 144 ; 130 L. T, 318 ; 27 Cox, 
0. 0. 674 I fl924] B. Sc 0. R. 78. 

11,467. Add. Annotation .---Refd. Shapiro v. La 
Morta (1923), 180 L, T. 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (o. 71), s. 88~-Tlme for bringing— 
Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged Ms tenant 
imder the above sect, with naying three 
months before wilf idly damaged his premises : 
— Held : the charge should have been made 
within .one month. — 'Dowell v. Bening- 
irmr.n n841L Car. Sc M. 9. 


11,686. Add. Annotation — ^Refd. British Broad- 
casting Co. V. Wireless Leag^ue Gaaette Pub- 
lishing Co. (1926), 65 L. J. Oh. 272. 

11,709. Add. Annotation: — Refd. Barnard v. 
Evans, [1925] 2 K. B. 794. 

11,788. Add. Annotation : — Refd. Conn v. Tum- 
buU (1926), 89 J. P. Jo. 300. 


Part XXXV. 

11,797. Add. Annotation : — ^Refd. McDonald v. 
Nash, [1924] A. O. 625. 

11,834. Add. Annotaiiona : — Consd. Lloyds Bank 
V. Chartered Bank of India, Australia Sc 
China (1928), 97 L. .T. K, B. 609; Reckitt i?. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v. Cox (1924), 40 


— Forgery. 

T. L. R. 423 ; Underwood v. Bank of Liver- 
pool, Undeiwood v. Barclays Bank, [1924] 
1 K. B. 776. Mentd. Australian Bank of 
Commerce v. Perel, [1926] A. O. 737 ; Jones 
V. Waring Sc Gillow, [1026] A. C. 670. 

11,962. Add. Annotation .-—Refd. R. v. Ferguson 
(1845), 6 L. T. O. S. 468. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 

sn . Several articles received by different 
persons — Receivers triable JoirMy.}-— 
AlDSSAMMAT UULJAKIA V. K. (1927), 
1. L. R. 6 Pat. 583.— IND. 

PART XXXIV. SECT. Id, SUB-SECT. 1, 

10 975 ii. .} — ^In ordor to con- 

Htituto the offence of obtaining money 
by false pretences, it is not necessary 
that the fraud should operate In 
precisely the way intended or exiiectcd 
by pi'lHoner. It in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that which piiaoner intended or 
expected. — 11. v. Lambassi, [1927] 
V. L. R. 349 ; 49 A. L. T. 23 ; [1927 J 
Argus L. R. 297.— AUS. 

PART XXXIV. SECT. 18, SUB-SECT. 2, 

— B. 

11,001 ii. — .] — Where ac- 

cused was found sruilty of an offence 
under Ctfmes Act, 19ld, s. 181 (a), for 
obtaining goods by false pretenoes : — 
Held : under the above sect, it was 
not nticessary that the property in the 
goods obtained should pass to accused, 
the passing of the property from the 
person defrauded being suihcieiit. — 
R V. O’SULLIVAN, [1926] V. L. R. 514 J 
547 A. L. T. 3 ; 31 Argus L. R. 263.— 
AUS. 

PART XXXIV. SECT. 10, SUB-SECT. 2. 

— D. 

in !. — Whore a party ia 


induced by false representation to 
part with possession of goods, but does 
not pajt with the right of property 
therein, there can be no conviction 
for obtaining goods under false pre- 
tonoes. — R. v. McManus, 11924] 3 
D. L. R. 297 ; 42 Can. Grim. Gas. 248 ; 
61 N. B. R. 265.— CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 8. 
— D. (d). 

11,191 i. Value or extent of Intsiness.l 
— R. V. Penny (1925), 36 B. C. R. 
414.— CAN. 


PART XXXIV. SECT. 21, SUB-SECT. 2. 

11,383 i. TFho ia a ** creditor,**] — A 
person who sella goods, other than 
nocossaries, to an Infant, & who has 
no enforoeable claim for the price, is 
not a ** creditor ” within Criminal 
Code, 8. 417.— R. v. Rash (1923), 41 
Can. Grim. Gas. 215 ; 53 O. L. K. 245. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

tq. inUrUUmal wrongful injurv.] — 
To oonsUtute .the oiime of mauolous 
injury to property, all that Is necessary 
is an Intentional wrongful Injury to 
another's property. Upon proof of 
the wrongful intention the ct. will pre- 
sume maUoe, though that presumption 
may be rebutted.— B. c. mashabiok, 
(1924] App. D. 11.— S. AE. 


PART XXXIV. SECT. 26, SUB-SECT. 

17. 

11,699 ii. .] — ^The fact that a 

stray bull is castrated, in accordance 
with a local custom among stock 
breeders to protect pure- bred stock, 
is not a defence t.o a proseoutlon under 
Criminal C)ode, s. 610 (B) (b), for 
maiming or wounding the stray butt. — 
R, V. England (1925), 43 Can. Grim. 
Gas. 11 ; 19 Sask. L. R. 165 ; [1925] 
1 W. W. R. 237.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

20 . 

I i. .1 — The form of conviction 

should state the amount of injury done, 
although it should adjudge the whole 
penalty, Including the amount to he 
applied according to law. — R. v, 
Kbutzbl, [1924] 1 D. L. R. 621 : 1 
W. W. R. 342: 41 Can. Grim. Coe. 
279 ; 20 Alta. L. K. 19.— CAN. 


PART XXXV. SECT. 2, SUB-SECT. 2. 

11,7621. Ante-dating,] — The ante- 
dating of a dooumont is not a forgery, 
unless It has or could have operated 
to the prejudice of any one.— R. e. 
OoBiND Singh (1926), I. L. R. 5 Pat. 
573.— IND. 

PART XXXV. SECT. 8, SUB-SECT. X. 

sz. UUerer need not be actual forger,] 
—Barr v, H.M. Advooatb, [1927] 
S, 0. (J.) 51.— SOOT. 
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Vol. XV. — Czinimal Law. Oases 124.68a, 18,168b. 


Part XXXVI. Deceit by Fortune Telling, Witchcraft, 

Sleight of Hand, etc. 


12>169a« -•] — The offence under 

Vagrancy Act. 1824. (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed 
Merely to tell fortunes is an offence in itself» 
whatever the state of mind of deft. — Stone- 
house V. Masson, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 93 ; 126 L. T. 463 ; 86 J. P. 107 ; 


37 T. Xi. B. 621 ; 19 L. G. E. 477 ; 27 Ck>x, 
O. 0. 2,% D. 0. 

AfmotaUon : — FoUd. Irwin v. Barker (1025), 69 Sol. Jo. 689.] 

12>169b. .] — It is not necessa^ to 

prove a deceitful pm pose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
profesfidng to tell fortunes, — Irwin v. Barker 
(1926), 69 Sol. Jo. 689, 1 )^ 0 . 
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Cases 8— 182a. 


English and Empibe Digest Supplement. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL 

Part I. — Contempt of Court Generally. 

3. Add, Annotation : — ^Mentd. Glasbrook v, Glamorgan County Council, [1925] A. C. 270. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 

46. Add, Citations : — sub nom, R. v, Brownell, 1 Ad. & El. 598 ; 8 L. J*. M. C. 118 ; 110 E. R, 1335. 


Part IV. — Criminal Contempt. 


98. Add, Citation :~—suh nom. Re Davies, Butson 
V, Davies, 4 T. L. R. 580. 

164a. .] — Observations on the distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct. — 
R. V, New Statesman (Editor), Ex p. 
Public Prosecutions Directob (1928), 44 
T, L. R. 301, D. C. 

165a. .] — R. V, New Statesman (Editor), 

Ex p. Public Prosecutions Director, No. 
164 a, ante, 

166. Add, Amwtations : — As to (1) Apld. R. v. 
New Statesman, Ex p. Public Prosecutions 
Director (1928), 44 T. L. R. 301. As to 
(2) Apld. R. V, New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R. 301. 

167. Add, Annotation : — Refd. R. v. People, Ex p, 
Hobbs (1926), 69 Sol. Jo. 494. 

179. Add, Annotations: — Refd. R. v. Evening 
Standard, Ex p. Ptiblic Prosecutions Director. 
R. V. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1924), 40 T. L. R, 
833; R. V. Daily Mirror, Ex p. Smith, [1927] 
1 K, B. 845. 

179a. Results of investigations of private 

detectives.] — When an accused person is under 
an*est on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 


alleged crime & to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex pp Public Prosecutions Director, 
R. V, Manchester Guardian, Ex p. Same, 
R. V, Daily Express, Ex p. Same (1924), 40 
T. L. R. 833, D. 0. 

180a. Charge to grand jury.]— A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 

Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurat'e report & 
should be regarded as privileged. — R. v. 
Evening News, Ex p, Hobbs, [1925] 2 K, B. 
1.58 ; 94 L. J. K. B. 511 ; 132 L. T. 707 ; 41 
T. L. R. 291 ; 27 Cox, C. C. 764. D. O. 

182a. Publication of statement that money paid 
Into court — ^Libel action against newspaper — 
Libel Act, 1845 (c. 75), s. 2.]— (1) The 
amount of a poryment into ct. by deft, under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, &, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pltf.’s solr., inasmuch as the publication of 


part III. sect, 2. 

k - Jristt Free Sfxite,]--Tho Ulgl 
Ct. of .lustice of the Irish Freo Stat< 
lias jurisdictioD to commit for’ con 
tempt of ct.~ A.“G. V, 0*Kellt, [1928 
1. K. 308.— IR. 


PART IV. SECT. 1. 


4€ 


97 iv. 


— The phraf 


contempt of ct.*» does not in tl 
least describe the tnio nature of tl 
class of ofifenco committed, viz., into 
zering with the administration of tl 
law in impeding & preventing tl 
course of Justice. Ini prison men t tc 
breach of interdict being in vlndicatlo 
of public law, it must not bo assume 
that an order for release wJl] follo' 
upon an apology & promise of obodienc 
to the orders of the ct., even thong 
such apology is accompanied by 


statement on behalf of compiainer that 
ho no longer requires the protection 
which the original interdict gave him. — 
Johnson v. Grant, [1923] S. C. 789. — 
SCOT, 

PART IV. SECT. 8, SUB-SECT. 1. 

sp. Sending letter to judge contain^ 
ing offensive references to ivdarne,ni.\— 
He Miller (1921), 54 N. S. R. 529.— 

CAN. 

PART IV. SECT. 8, SUB-SECT. 2. 

166 fi. ,] — ^A newspaper in the 

course of an article called a judge 
“ sycophantic," & accused him of 
having decided a case not according 
te the dictates of Justice but In order’ 
to please others: — Held: (1) the 
publication of an article referring to a 
case which bad been doolded might 
amount to contempt; (3) an article 
scandalising a ot. or judge was a 
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contempt of ct. — R. v, Sayyad Habib 
(1926), I. L. R. 6 Lah. 529.— IND. 


PART IV. SECT. 8, SUB-SECT. 8. 

A. (a). 


170 1. 


No proceedings pending,] 


— ^Applti was fined for contempt in 
respect of matter published by him : — 
Held : (1 ) there being no attaok^on any 
ot. or its members, there could bo no 
contempt of ct. In respect of anything 
tending to obstruct the course of 
Justice in the absence of any ponding 
proceedlngR to which the published 
matter could apply: (2) there was 
nothing in the puolishod matter which 
was oaloulated to prejudice the course 
of Justioe; (3) the order must be set 
aside. — Porter v, R., Ex p. Chin 
Man Yee (1926), 37 0. L. R. 433.— 
AUS. 



Vol. XVl— Contempt of Court. Cases 182 a— 459 . 


such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf . has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action. — Rr v, 
WKAiJ>STONia News & Habeow News 
(Editor, Printer & Publisher), Harley v. 
Sholl (1926), 41 T. L. R. 608 ; 69 Sol. Jo. 
642, D. C. 

190* Adft. Annotations: — As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
V. Sholl (1925), 41 T. L. R. 608. Refd. R. v. 
Evening Standard, Ex p. Public Prosecutions 
Director, R. r. Manchester Guardian, Ex p. 
Same, R. v. Daily Express, Ex p. Same (1924), 
40 R. L. R. 833 ; R. v. People, Ex p. Hobbs 
(1925), 69 -Sol. Jo. 494 ; R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845; R. r. Daily 
Mail, Ex p. Factor (1928), 44 T. L. R. 303. 

192a. — A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct,, & will bo punished as such. 
But where the ct. is satisfied that there was 
no such intention & ycjt the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account tlie circum- 
stances of the case, &; no a.ttachment will be 


granted unless (inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose. — 
R. t?. Daily Mail (Editor), Ex p. Factor 
(1928), 44 T. L. R. 303, D. 0. 

200. Add. Annotation Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

234. Add. Annotation : — ^Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add. Annotation — Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, C.J.). 

283a. Photograph of prisoner — Identity in issue.] 

— It is a contempt of ct. in newspaper. to 
publish the photograph person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial. — R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845 ; sub nom. 
R. V. “ Daily Mirror (Editor & Pro- 
prietors), R. v. “ Dait.y Mail ** (Editor & 
Proprietors), Ex p. Smith, 96 L. J. K. B. 
352 ; 136 L. T. 539 ; 43 T. L. R. 254 ; 28 
Cox, 0. C. 321. 

301. Add. Annotations : — As to (1 ) Refd. Greeuway 
v. A.-G. (1927), 44 T. L. R. 124. As to (2) 
Consd. iKe A. B.'s Pctn.(1927),97 L. J. P. 104. 


Part y . — Contempt in Procedure. 


429a. Consent order — Breach of scheduled 

terms.] — There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 


event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — Dashw’ood v. Dash- 
wood (1927), 71 Sol. Jo. 911. 

456. Add. Armotation : — Mentd. Ellermsn Lines 
V. Read, [1928] 2 K. B. 144. 

459. Add, Annotations : — ^Mentd. The Volant ( 1 842 ) , 
1 Wm. Bob. 383 ; The Mary Caroline (1848), 
0 Notes of Oases, 636 ; The Mellona (1848), 
3 Wm. Rob. 16 ; The Benares (1850), 14 
Jur. 581 ; The Milan (1861), 6 L. T. 590; 
R. V. City of liondon Court Judge, [1892] 1 
Q. B. 273 ; The Dictator, [1892] P. 304. 


PART IV. SECT. 8, SUB-SECT. 3.— 
A. (d) i. 

193 li. .] — R. V. McInroy, 

Re Whitksidk (1915), 32 W. L. R. 
7G4 ; 9 W. W. R. 846.— CAN. 

193 iii. .] — Meriden Brit- 

annia Co., Ltd. v. Walters, Re Lewis 
(1916), 9 O. W. N. 87 ; 34 O. L. R. 

L— CAN. 

193 iv. ,] — The publicsatlon of 

comments on a case pending: trial in 
a ct. amoimts to contempt of ct., if 
the comments ore such as are likely 
to prejudice the administration of 
justice in the case. — R. v. Mauno Tin 
Saw (1927), I. L. R. 6 Ran. 39.— IND. 

PART IV. SECT. 8, SUB-SECT. 3.— 
A. (d) iv. 

■q. Genera/ rwte.J— A newspaper may 


not, in the gruise of loporting public 
judicial proceedings, indicate the 
writer's o^vn opinion of the demeanour 
of a witness & so comment on that 
demeanour. — A.-G.e. Davidson, [1925] 
N. Z. L. R. 849.— N.Z. 

PART IV. SECT. 3, SUB-SECT. 8.— 

A. (e). 

e i. IacMWv of printer .] — ^A 

printer cannot escape liability, by 
alleging a contract with the owner of 
the press that ho was not to be 
responsible for the contents of the 
publications. — R. v, Mauno Tin Saw 
(1927), I. L. R. 6 Ran. 39.— IND. 

PART V. SECT, 1, SUB-SECT. 1,— 

B. (a). 

St. Discretion of court to commit — 
Party unable to obey order .] — Where a 


party could neither be said to have 
refused nor neglected to comply with 
an order of the ct. : — Held : ho was 
not gruilty of contempt. — R. v. Otty, 
Ex p. Roberts, R. v. White, Ex p. 
Roberts (1922), 50 N. B. R. 401, 411. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 8.— K. 

BW. To hand over papers — By one 
solicitor to another — Offer to comply 
subject to condition.] — A solr. was 
ordered by the ct. to hand over papers 
to another solr. & failed to do so : — 
Held : guilty of contempt. 

An offer was made to hand over 
subject to certain specified conditions : 
— Held : a refusal of this otfor was 
justified . — Rt Bryani', Jsard & Co., 
Ex p. Langley, [1924] 1 D. L. R. 49.— 
CAN. 


477 



Oases 487-4128. Enotish and Emph® Digest Sotplbment. 

Part VI. — ^Attachment and Committal 


4S7* Add. Annotation: — ^Mentd. B. Woolwich 

B. C., Ex p. Woolwich Gd&s. (1922), 128 L. T. 
374. 

599. Add. Mentd.DuiX Development 

Co. V. Kelantan 6k)vemxnent, fl92d] 1 Oh. 
885 ; Bngelke v. Muamann, [1928] A. 0. 483. 

6()7, Add. Annotation: — Held. Oapron v. Oapron, 
[1927] P. 243. 

698. CUaiions For “ 8 Bing. 223 ; 11 Moore, 

C. P. 55; 4 L. J. O. S. 0. P. 57 ; 130 B. R. 
498 ” read “ 3 Bing. 223 ; 130 B. B. 498 ; 

' 8tib nom. Thorpe v. Gisboijrne, 11 Moore, 
0. P. 65 ; 4 L. J. O. S. C- P. 67.** 

709. Add. Annotation : — ^Folld. B. v. Wealdstone 
News & Harrow News, Harley v. ShoU (1925), 
41 T. L. R. 508. 

709a. .] — R. V. Wealdstone News & Harrow 

News (Editor, Printer A Publisher), 
Harley v. Sholl, No. 182a, ante. 

710. Add. Annotaiion :’—As to (1) Refd. Shrager 
V. Dighton, [1924] 1 K. B. 274. 

760. Add. Annotations : — ^Mentd. Be Wingfield & 
Blew, [1904] 2 Oh. 665 ; Russell v. Russell, 


[1924] A. 0. 687 ; Warren r. Warren, [1926] 
P. 107, 

776a. Substituted service — When ordeped.]^Bs a 
Solicitor, [1892] W. N. 22 ; 36 Sol. Jo. 271. 

781a. On former clerk — At place where solicitor’s 
name on door.] — Held : the service war not 
sufficient. — Bragg v. Hatcbakd (1868), 28 
L. J. Ex. 35 ; sub nom. Be IBraoo 
Hatohard, 82 L. T, O. S. 132. 

894. Add. Annotation: — As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. L. C. 0., 
[1926] 2 K. B. 43. 

931a. Irregularity of attachment.] — Be 

Bevan & Girling (1863), 12 W. R. 196, L. JJ. 

948. Add. Annotation : — Mentd. Pitchers v. Surrey 
County Council, [1923] 2 K. B. 57. 

1039a. .] — After an order for a 

writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part pa;ipnent 
being made. On further default the writ was 
executed, & the solr. imprisoned ; — Held : 
the right to enforce the writ had not been 
waived. — Be A Solicitor (1896), 64 L. J, Ch. 
894. 


Part VII. — Position of 

1128. Add. Annotations : — Generally^ Mentd. 
Evans v, Evans & Blyth (1904), 20 T. L. R. 
6l2 i Re Wigand, R, v. Wigand (1913), 82 


Party in Contempt. 

L. J. K. B. 735 ; Russell v. Russell, [1924] 
A. C. 687 ; Warren v. Warren, [1925] P. 
107. 


PART VI. SECT. 6. SUB-SECT. 3.— 
B. (a) ii. 

574 i. General rule — Notice sufficient 
loUhout service ,] — If a person enjoined 
by a prohibitory injunction boconu's 
aware without personal service of the 
existence of the order & neverthijless 
commits a fault, he is just as liable to 
attachment as if he had been peitionally 
served. — Elmoti- v, Appi^eton (1923), 
19 Tos. L. K. 20.— AUS. 


PART VI. SECT. 6. SUB-SECT. 4. 

sz. Direction to issue writ of 
attachment may he to clerk of Supreme 
Court — Writ 'to he entitled in Supreme 
Court.] — lie Drought Area Keuef 
Act, Snowden v. Baker, 11922] 3 
W, W. K. 1002.— CAN. 

PART VI. SECT. 7, SUB-SECT. 3. 

W 974 1. Attachment — Whether sheriff 
can take hail — Before return of writ.\^‘ 


Lank r. Kingsmill (1850), 6 U. C. R. 
579.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— A. 

h i. Not breach of undertaking 

hy solicitor.] — Be Kean & Bird, [19271 
4 D. L. H. 561 ; [1927] 3 W. W. H. 
369 ; 48 Can. Crlm. Cas. 363. — CAN. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

b i. .1 — Harris e. Myers (1864), 

1 CJh. Oil. 229.— CAN. 
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Part IV. — Jurisdiction. 


22. Add. Annotation : — ^Mentd* Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
L. T. 806. 

22a. Death ot Judge during trial — Jurisdiction of 
another Judge to continue hearing.] — Semhle : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge, — Colebhiu, v. 
Manchester Corpn., [1928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 
37 ; 44 T. L. It. 268 ; 26 L, G. R. 124, 0. A. 


86 J. P. 108 ; 38 T. L, R. 521 ; 
624 ; 27 Cox, C. C. 212, D. C. 


66 Sol. Jo. 


35. Add. Annotations : — Reid. Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
Li. J. K. B. 816; Duff Development Go. v. 
Kelantan Government, [1924] A C. 797. 

37. Add. Annotation : — Consd. The Pagemes, 
[1926] P. 186. 


37a. Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 


23. Add. Annotation : — Generally, Mentd. St. 

Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 

24. Add. Annotation : — Mentd. Pryce v. Pioneer 
Press (1926), 42 T. L. R. 29. 

25. Add. Annotation : — Consd. Sassoon v. Gra- 
ham &; Oriental Navigation Co. (1925), 133 
L. T. 806. 

28. Add. Annotation : — Mentd. Tallack v. Tallack 
A: Broekema, [1927] P. 211. 

30. Add. Annotations : — ^Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. Mentd. Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C, 641. 

33a Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (Lord Lore- 
burn, C.). — GiAfioow Navigation Co, v. 

Iron Orb Co., [1910] A. C. 293 ; 79 L. J. 

P. C. 83 ; 102 L. T. 436 ; 11 Asp. M. L. C. ' 
387, H, L. 

83b. Will not decide academical question.] — 88. 
Tindall v. Wright (1922), 127 L. T. 149 ; 


for service of notice of a writ in 'personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.* 
vessel in the Bristol Channel some lOJ or 
12i miles from the English coast & 9J or 7^ 
mUes from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial soverei^ty of His Majesty 
extended : — Held : having regard to the state- 
ment of the A.-G. (see Constitutional Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts, in Italy must be set, 
aside. — The Fagernes, [1927] P. 311; 96 
L. J. P. 183; 138 L. T. 30; 43 T. L. R. 
746 ; 17 Asp. M. L. C. 326 ; sub nom. The 
Fagernes, Cornish Coast (Owners) v. 
Sooieta Nazionalb di Navigazionb, 71 Sol. 
Jo. 684, C. A. 

Add. Annotation: — As to (1) Consd. The 
Fagernes, [1920] P- 186. 


PART I. 

■a. Not{7icometaxboardofa:i^e(d.l — 
A board of appeal oreatea under 
Income Tax Aaeessment Act, 1922- 
1923, 8. 41, l8 not a High Ot. or a 
federal ot. — Bbitibh Imperial Oil Co., 
Ltd. V. Fsdbbal Comb, of Taxation 
(1925), 35 C. L. E. 421; 31 Argus L. E. 
m.^Avn. 

tb. Not Medical Council of Phy* 
— Ilie Medieal Oounoll of 


Ph^oians Sl Surgeons of Saskatchewan 
acting under Medical ProfeBsion Act, 
E. S. 8., 1920 (o. 135), 8. 40, is not a ct. 
— Hunt v , Oollbob of Phybioians & 
SURaBONB OF SasXATOHBWAN, [1925] 
4 D. L. E. 834 ; (1025J 3 W. W. E. 
T58.--CAN. 

PART IV. SBOr. 3,'8UB-S£0T. 2. 

45 vU a. — .] — Deputy 

Fbdbbal Oomr. of Taxation fob 
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Tasmania v. Thomas (1924), 35 

C. L. E. 299.- -AUS. 

45 vii b. - — .] — Jurifl- 

diotion of a eonnty ot. action against 
a non •resident of the Judicial division 
in whioh the notion is entered cannot 
be snatained on the ground that the 
oanse of action arose within the 
division, unless the whole cause of 
action arose therein. — C omba v, Simp- 
Son, [1925] 4 D. L. E. 1002 ; [1925] 3 



CftS6s 


English and Empire Digest Supplement. 


66. Add. Annotation : — Generally ^ Refd. Re Key- 
stone Knitting Mills Trade Mk. (1928), 97 
L. J. Ch. 316. 

74, Add. Annotation : — ^Refd. Owl Mill Co. (1920) 
V. Croft, Elliott V. Duchess Mill (1926), 95 
L. J. K. B. 035. 

137a. .] — Leader v. Moxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 95 E. R. 1167. 

Annotations : — Mentd. Britieh Cast Plate Manufacturers Co. 
V. Meredith (1702), 4 Term Rep. 794 ; Sutton v. Clarko 
(1815), 6 Taunt. 29 ; Boulton v. Crowthor (1824), 2 B. & C. 
703 ; Hall v. Smith (1824), 2 Blngr. 156 ; Mersey Dock 
Trustees v. Gibbs, Mersey Dock Trustees v. Penhallow 
(1866), L. R. 1 H. L, 03 ; R. v. St. Luke’s Chelsea (1871), 
L. R. 7 Q. B. 148. 

142. Add. Annotation : — Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 

147. Add. Annotations : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941 ; Whitney v. 
I. R. Comrs. (1925), 42 T. L. R. 68 ; Wigg i;, 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88. Mentd. Boston Corpn. v. Fenwick (1923), 
129 L. T. 766; Sheppy Glue & Chemical 
Works V. Medway River Conservators (1926), 
24 L. Q. R. 467 ; Whitney v. I. R. Comra., 
[1926] A. C. 37 ; Dee Conservancy Board v. 
McConnell, [1928] 2 K. B. 159. 

149. Add. Annotations: — Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1926), 133 L. T. 774; Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. Refd. Board of Trade v, Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416; Wales v. Iron Trades Employei's’ 


Assocn. (1928), 21 B. W. C. C. 316. Mentd. 
l^thian v. Epworth Press (1927), 137 L. T. 

thO. Add. Citations Asp. M. L. O. 666; 

(tffg- S. C. sub nom. Dreyfus & Co. v. 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. R. 117, C. A. 

Add. Annotations : — As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
797. Refd. Pinnock v. Lewis & Peat, [1923] 

1 K. B. 690. As to (2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743. Generally, Mentd. 
The Christel Vinnen, [1924] P. 61. 

165. Add. Annotation : — Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

157. Add. Annotation : — Mentd. Graham v. 
Graham, [1923] P. 31. 

170. Ad^. Annotations : — Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochseefischerei Gomeinnutzige Gesell- 
schaft (1925), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

172. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1924] A. C. 
797. 

185. Add. Annotation : — FoUd. Pringle v. Hales, 
[1925] 1 K. B. 673. 

199. Add. Annotation : — Refd. Hunter v. Stiid- 
tische Hochseefischerei Geselischaft, [1926] 

2 K. B. 493. 

285. Add. Annotation : — Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. O. 88. 


Part VI. — Right of Public to Admission. 


276. Add. Annotations : — Folld. Re A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Groenway v. 
A.-G. (1927), 44 T. L. R. 124. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


case to be heard in camerd . — Moosbrugoer 
V. Moosbrugoer, Moosbrugger v. Moos- 
BRUGGBR & Martin (1913), 29 T. L. R. 
658. 

AnTiotaiion.’^Iield. Statham v. Statham (1028), 45 T. L. II. 

127. 

280a. In proceedings under Legitimacy Act, 1926 
(c. 60).] — ^A petition filed under the above 
Act for the legitimation of a person who was 


W. \V. R. 541 ; 35 Man. L. R. 235.— 

CAN. 

46 vii 0. .] — He Noble 

V. Cline (1889), 18 O. B. 33. — CAN. 

46 xil a. .] — He Pike 

r. Walker, [19261 3 D. L. R. 439 ; 59 
O. L. R. 47.— CAN. 

45 xiv. Municipal Courts 

Act, li. S., 1923 (c. 219), s. 9 (4).]— 
Bishop v. Kilcup, [1927] 1 D. L. R. 
231 ; 59 N. S. R. 109.— CAN. 

e (p. 105) i. .] — Hutton, 

MoLea & Co, V. Kelly (1818), 1 Nfld. 
L. R. 105.— NFLD. 

• (p. 105) ii. .] — Morris v. 

Cameron (1862), 12 C. P. 422.— CAN. 

6 (p. 105) Hi. .] — Fleming 

V. Livinostone (1873), 6 P. R. G3. — 

CAN. 

e (p. 105) iv. .] — Canadian 

Oil Cos., Ltd. v. Margeson (1917), 51 
N. S. R. 331.— CAN. 

I (p. 106) I. .] — Cltirie V. 

Nicdoison (1925), 68 N. S. R. 234. — 
CAN. 

f (p. 105) ii. Whether amount 

liquidated hy act of parties.] — ^Wall- 


bridoe V. Brown (1869), 18 U. 0. R. 
158.— CAN. 

f (p. 105) Hi. .] — ^Watson 

V. Severn (1881), 6 A. R. 559. — CAN. 

f (p. 105) iv. .] — Brown v. 

Hose (1890), 14 P. II. 3.— CAN. 

f (p. 105) V. OSTROM r. 

Benjaaun (1894), 21 A. R. 467. — CAN. 

f (p. 105) vi. -.] — Evans v. 

Chandler (1900), 19 P. R, 160. — CAN. 

n j, Unconnected items .] — 

Read v. Wedge (1870), 29 U. C. R. 
456,— CAN. 

e (p. 107) i. Exceptions to rule — 

District court of Thunder Bay — 4 7 
Viet. c. 14 (O.).] — MoQuaid v. Cooper 
(1886), 11 O. R. 213.— CAN. 

fk. Injunction — Power of district 
coRff.]— R ose v. Diijcb Village. 
[19261 1 D. L. R. 190; [1926] 1 

W. W. R. 86 ; 20 Sask. L. R. 269.— 

CAN. 

si. Action for rescission — Aqrcemcnt 
for sale of land — Cannot he erUeriained 
hy county court .] — Richards v. 
Trottier (1914), 28 W. L. 11. 653 ; 18 
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D. L. R. 508 ; 6 W. W. R. 1123 ; 24 
Man. L. R. 473.— CAN. 

sm. Action for specific performance — 
Agreement for sate of land-— Cannot 
he entertained hy district court .] — 
Byers v. Singleton, [1921] 2 W. W. R. 
71 ; 14 Sask. L. R. 195.^AN. 

sn. Application under Vendors <S? 
Purchasers Art — Cannot he entertained 
hy local pidge.] — Be Levy & Jacobs^ 
[19271 4 D. L. K. 937 ; 61 O. L. R. 
296.— CAN. 


sp. Petition for amendment of 
registered plan of land — Under Begistry 
Act, R. B. O., 1897 (c. 136)WttH«- 
diction of cowity court other than that 
of county in which land lay.] — Re 
McDonald & Listowkl (1903), 24 
0. L. T. 8 ; 6 0.L. R. 556 ; 2 O. W. R. 
1000.— CAN. 


St, Local masters — Jurisdiction .] — 
Lorch V. Olson (Sask.), [1927] 3 
W. W. R. 780.— CAN. 


sw. 


TO oraer transfer of 


action .] — Hamelin v. Phillips (Sask,), 
[19271 4 D. L. R. 1107 ; [1927] 3 
W. W. R. 604.— CAN. 



VoL 3CVI.r~Ccmrts. Cases 280a--408a. 


bom iUoRitimate, but whose parents were 
maMed subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing m camerd. — Ee A. B.’s Petition 
(1927), 97 L. J. P. 104; sud* nom. Re C. D/s 
Petition, 138 L. T. 208 ; svb, nom> Greenway 
V. A,-G., 44 T. L. R. 124 ; 71 Sol. Jo. 882. 

286. Add. Annotation :~Generally^ Mentd. Sharp 


& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. 0. 163. 

289a. Includes Justices hearing ex parte 

application for summons.] — K ibibek v. Press 
A ssocN., [1893] 1 Q. B. 06 ; 02 L. J. Q. B. 
152 ; 67 L. T. 616 ; 67 J. P. 247 ; 41 W. B. 
17 ; 9 T. L. B. 6 ; 37 Sol. Jo. 8 ; 4 R. 95, 
C. A. 


Part VII. — Classification of Courts. 


292. Add. Annotation : — Consd. R. v. C^tral 
Criminal Court JJ., Ex p. L. C. C., [1926] 
2 K. B. 43. 

293. Aid. Annotation: — Consd. R, v. Central 
Criminal Court JJ., Ex p. L. C. 0., [1926] 2 
K. B. 43. 


302a. Justices.] — ^A non. (1523), Y. I 14 Hen. 8, 
fo. 16, pi. 3. 

Annotations -Befd. Nector r. Geniit (1 d.J0), Cto. Kliz. 4G6 ; 
Marshalsea Case (1613). 10 Co. Hept 68b; Butt v. Conant 
(1820). 1 Brod. & Binir. 548 ; Howard v. Gossett (1845). 
10 Q. B. 359. Mentd. R. V. Waller v. Hanger (1615), 3 
Bulst. 1 ; Padflcld v. Cabell (1743), Wlllos, 411. 


Part X.— -The Judicial Committee of the Privy Council. 


329. Add. Annotation : — ^ReM. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

339. Add. Annotation : — Apprvd. Campbell v. 
Poliak, [1927] A. C. 732. 

341. Add, Annotation : — Retd. Campbell v, PollaJc, 
[1927] A. 0. 732. 

342. Add. Annotation : — Consd. Campbell v. Poliak, 
[1927] A. C. 732. 

344. Add. Annotatio7i: — Reid. Campbell v. Poliak, 
(1927), 96 L. J. K. B. 1093. 

345. Add. Annotation : — Reid. Campbell v. Poliak, 
[1927] A. 0. 732. 

348a. Interlocutory order.] — ^As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee, — 
Bbvoy Krishna Mukhefjir v. Satish 
Chandra Giri (1927), 55 L. R. Ind. App. 131. 

349. Add. Annotation : — Generally^ Mentd. Prager 
V. Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
566. 

360. Add, Annotation: — ^Reld. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit ol service ol notice ol Intended 


application — ^Necessity lor lodging — Judicial 
Committee Rules, 1925, r. 4.J — Practice 
Note, [1926] W. N. 164, P. C. 

363. Add. Annotation /—Mentd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 
53. 

373. Add. Citations : — sub nom. Ex p. Kensing- 
ton, 15 Moo. P. C. 0. 209 ; 16 B. R. 473. 

3gga. When further security ordered.] — 

Corporation Agencies, Ltd. v. Home 
Bank op Canada, [1926] W. N. 58, P, C. 

403a. .] — ^In a suit claiming property by 

adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal : — Held : 
special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapurnabai v. Ruprao 
(1924), L. R. 51 Ind. App. 319, P. C. 


part VII. SECT. 3, SUB-SECT. 1. 

sa. Board of Valuation db Revision 
— Under Winnipeg CJtarter, s, 341.] — 
Re WiNNiPBjo Charter, Re Com- 
munity OF Sisters op the Holt 
Names of Jesus & Mary, [ 1922 ] 2 
W, W. R. 258 ; 68 D. L. R. 606.— 
CAN, 

PART X. SECT, 1. 

821 i. Status of .Tudieial CommUtee — 
Advisers o/Orotm.]— The Judicial Com- 
mittee sit In the capacity qt judge*) ; 
their report la aoted on by tho Sovereign 
in full Privy Cotmoil, so that proceed- 
ings before the Committee are in sub- 
stance strictly Judicial. The Judicial 
Committee Is not an English body in 
any exclusive sense ; it is not a body 
with any location. The Sovereign is 
everywhere throughout the Ei^iws in 
the contemplation of the law. He may 
as well sit In Dublin, or at Ottawa or 
in South Africa, or in Australia, or tn 
India, as in London, & it is only for 
convenience booause the memb^ of 
the Privy Oounoll are oonvonlently In, 
London that the Judicial Ck>inmittee 


do sit there. — Hull v. M*Kbnna, 
“ Freeman's .Journal ” v. Febn- 
strom Sc Tbaesliberz, [1926] 1. R. 
402.— IR. 

PART X. SECT. 2, SUB-SECT. 8. 

84811. — A ouestion of pro- 

oedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained. — A.-G. FOB Ontario v, Daly, 
[1924] A. O. 1011 ; 04L. J. P.0.21; 132 
L. T. 210; 40 T. L. R. 814.— CAN. 


PART X. SECT. 3, ^SUB-SECT. 1.— 

A. (o). 

se. Time occupied in prosecuting 
appUcaUon for review — Addition to 
prescribed paicd,J — Applt. allowed 
to add the time oooupiod by the 

S roseoution in good faith of an applica- 
lon for review w the period prosoribod 
for presenting a petition for leave to 
appeal. — N ariman Rustomji Mehta 

V, HASHAM ISMATAL VALAD HaJI 
Khamisa (1924), I. L. B. 49 Bom. 149. 
—IND. 


PART X. SECT. 3, SUB-SECT. 1.— C. 

879 iia. .] — Battle Creek 

Toasted Corn Flake Co. v. Kellogg 
Toasted Corn Flake CJo., [1924] 2 
D. L. R. 1238 ; 54 O. L. R. 629.— 

CAN. 

iia. .] — ^The ot, 

can, under Civil Procedure Code (Act V. 
of 1908), 1908, Ora. 45, r. 17, read with 
Privy Council Rules, 1920, r. 9, enlarge 
the time for fumlsliing security Sc 
making the deposit, beyond the period 
prescribed by Ord. 46, r. 7 . — Nilkanth 
BALW/.NT NATU V. SHRI SATOHIDANAND 
ViDYA NABSINHA BHARATI (1927), 
1. L. R. 61 Bom. 430.— IND. 

3901. — Form of security .] — ^An 
order to furnish security for costs of 
rosp. In an appeal to tbo Privy CounoU 
in a form other than cash or Govt. 
Bonds jsan be made only at tho time 
of granting the oerttQcate & not after- 
wards. — Arunachala Naidu V. Bala- 
BBISHKA Sc Co. (1924), 1. L. R. 48 Mad. 
669,— IND. 


J.S. 
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, — Immatorfal iloowitiits — lii^sslon dls^ 
i^pprovddj — Documents not material to an 
appeal should not be included in thd record. 
If one party wishes a document to be indnded, 
but the other jparty considers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It do6$ not follow that 
because unnecessary doctimentfir have been 
printed in India they should be included in 
the books for the Judicial Oommittee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsers advice, for which purpose, on 
application being made, a fee will be allowed. 
— ^SoNATON Pal v. Galstaun (1927), 64 
L. R. Ind. App. 118 ; 43 T. L. R. 224, P. 0. 


488a* Form of case — Necessity for signature of 
one of counsel appearing at hearlng.J — Mon- 
treal Light, Heat & Power Co. v. 
Montreal (City) (1924), 68 Sol. Jo. 419, 
P. C. 


486. Add. Annotations : — Consd. Hoystead v. Taxa- 
tion Comr., [1026] A. C. 155. Mentd. Pick- 
ford V. Quirke, Pickford v. I. R. Comrs. (1927), 
44 T. L. R. 15. 

526. Add. Annotation : — Mentd. Reckitt v. Bar- 
nett, Pembroke & Slater, [1028] 2 K. B. 244. 

535a. .] — It is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — Hurnandrai Pulchand V. Pragdas 
Buphsen, Ex p. Pragdas Budhsen (1924), 
L. R* 52 Ind. App. 118. 

554. Add. Annoiaiion : — Mentd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

578a. .] — Applt. obtained leave to 

appeal conditionally upon entering into a 
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bond, & the nativ« agent of had 

conducted the litigation, * hpad on 

his behalf in the presence pf the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appehate ct. dismissed it, upon preliminary 
objection that the authority of. the agent to 
execute the bond should have been strictly 
proved. Under the rules of the cti there was 
power to make any order which was con-? 
sidered necessary for doing justice : — Held : 
there had been a failure to do justice between 
the parties, & iJie case should be renutted to 
be heard, the appellate ct. giving ah oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. — 
KOJ o PoN V. Atta Pua, [1 927 } A. C. 693 ; 96 
L. J. P. 0. 121 ; 187 L. T. 706, P. C. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons eqtudly. Applt. having 
claimed that his father, T., was a ** son ** of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,’* or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducii^ certain evidence 
upon which ho relied, & because the view of 
the lower ct. that a Christian woman could 
hot be a “ t*sip ** required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married ; & (b) that a father 
might legitimatise his natural chdd by a 
motiier free to contract a legitimate union. — 
Khoo Uooi Leong V. Khoo Hean Kwee, 
[1926] A. C. 529 ; 95 L. J. P. C. 94 ; 136 
L. T. 170, P. C. 

609. Add, CUidion : — 128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Oommittee will accept the 
decision of the local ct. as to what terms are 

K iv in a particular case, that ct. being 
r informed on the subject than the Board 
can be. — Sunder Mull v. Satya Kinder 
Sahana (1927), 55 L. R. Ind. App. 85* 


PART X. sect. 8, sub-sect. 5. 

447 1. Wfien allowed — Suits involving 
same question .] — Aotiona brouirlit by 
pltf. against three cos. were based on 
separate oontraots, precisely similar 
In form. On an appeal to the Privy 
CoonoU, application was made to the 
Ct. of Appeal (B.O.) to consolidate the 
impeals. Application refnsed. — Van 
Hbmelrtcr V. New Westminster 
O oNSTBuemoN & Engineering Co. 
(No. S) (1020), 29 B. 0. B. 60.--CAN. 

PART X. SECT. S, SUB-SECT. 0.— A. 

487 Iv, .) — The operation of a 

judgment restraining defts. from selling 
certain goods under oertain trade 
names is not stayed pending an appeal 
of defts., to the Privy CounoiD, although 
under Privy Council Appeals Act, 1914 
SB. 3, 4, upon the perfecting of 
•eouHty by defts., execution shall be 
stayed in the original cause. — Battle 
Orbee Toasted Corn Flare (jo* v. 
Kellogg Toasted Corn Flake Oo, 
(1924), 58 O. L. E. 127.~-OAN. 

PART X. SECT. a. SUB-SECT. 10.— B. 

if. DocuTMnU net produced td 
irUd,] — The Judidal Oc^mtttee has 


unrestricted power to admit dobuments 
where sufilclont ground is shown for 
their not having been produced at the 
Initi^ stage of the litigation.— I ndra- 
JIT Pratap Saht V, Amab Bingh (1923) 
L. R. 60 Ind. App. 183.a~IND. 

PART X. SECT. 3. SUB-SECT. 10.— 

0. (b). 

686 V. .] — The ' Privy Council 

will only deal with the.orifl^al issues 
raised at the trial. Sc oannot consider 
new pleadings Sc the isHues raised 
therein. — Brown v* Moore. [1924] 2 
D. L. R. 646 : €tffg^ 69 D. L, R* 14 ; 
66 N. S. E. 460.— CAN. 

686 vl. .] — A new oontentiop, 

which involves an amendment of the 

S laint, cannot . be entertained. — 
lAjADBAB MaHTON V. AMBIKA PRASAD 
Tiwabi (1925), 1. L. R. 47 All. 469.— 
IMP. 

686 vil, .1— The Privy Council 

declined to entertain an amuinem 
which had not been preeentea to! or 
sifted by. the cts. in India, especially 
as the subject to be decided conoerned 
the diversified Sc oompltcated law of 
India as to tenure of laud.— S eoretabt 
OF State for India in Oounoil p, 
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Raja Jtoti Pbashad Singh (1926), 63 
L. R. Ind. App. 100.— IND. 

536 vlli, Where a question 

whether minor mombers of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned in the High Ct., it 
oannot be raised before the Judicial 
Committee, as the question is one of 
mixed law Sc fact. — L ingangowda v, 
Basanoowda (1927), 64 L. R. Ind. 
App. 122,— IND. 

PART X, SECT. 3, SUB-SECT. 10.— 

C. (e). 

sm* Effect of order — Case remitted** to 
the jury ** for assessment of damageo-^ 
Not order for assessment by origintd 
jury.) — Lew v. Wing Lee. [1926] 1 
i. R. 678 ; 37 B. O. R. 81.— CAN. 

PART X. SECT. 8. SUB-SEOT. 10.— 
D. (6) 11. 

660 vi. — ^.J— Whore ' aU the cts. 
below have ooncimed in the findings 
of fact, the Judicial Committee wHl 
erdinan^ aooept them & ,ttot review 
them,— L alng Toronto Qene;^ 
Trusjsi Corpn., [19241 4 D. L. RTuTft. 
— c/ 



AM, ^nnotoiion Mentil. Gabriel v. Blia- 
tamby, [1026] A. 0. 138. 

658^ AM, Annotation: — ^Refd. Bobiiv? v. National 
Trust Co., [1927] A. C. 515. 

BdSa. — — AppUeable to appeals from every court 
In Empire.] — Konixs v. National Trust Co., 
[19271 A. 0. 616 ; 90 L. J. P. 0. 84 ; 137 
L. T. 1 ; 48 T. L. R. 243 ; 71 Sol. Jo. 168, 
F. 0. ♦ 

076. AM, Annotation : — Refd* Robins v. National 
Trust Co., [1927] A; 0. 616. 

686. AM, AnnotcMon : — As to (1) Consd. Re 
Article X of Articles of Agreement for Treaty 
between Great Britain Sd Ireland (1928), 
46 T. L. R. 67. 

690. AM, Annotation : — Consd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. 

690a. AM, Annotations: — Consd. Re Article X of 


VoL daaea 

Articles of Agreement^ for Treaty between 
Great Britain A; Ireland (1928), 46 T. L. R. 
57. Mentd. Rhondda’s Petition (1922), 92 
L. J. P. 0. 81 ; Oapel 8t. Mary, SuEolk v. 
Packard, [1927] P. 289. 

690b. .] — ^There is no inherent inoompetency 

in the Judicial Committee of the IMvy 
Cbunoil to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very 
exceptional circximstances. — Re Article X 
OP Articles op Agreement for Treaty 
BETWEEN Great Britain & Iretj^lNd ( 1928 ), 
46 T. L. R. 67. v 

768. AM, Annotation : — ^Mentd. F Letters Patent 
No. 139,207, Re Carbo|^ Akt., [1924] 2 Ch. 

771. AM, Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 


Part XI. — ^The Supreme Court of Judicature 


775. In the cross-reference before this case for 
Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ” read “Judicature (ConsoUdation) 
Act, 1925 (c. 49).” 

779. AM, Annotation : — Apld. Horrell v, St. John 
of Bletso, [1928] 2 K. B. 616. 

781. AM, Annotation: — ^Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

782. AM, Annotation : — Mentd. Purnell v, Roche, 
[1927] 2 Ch. 142, 

784. Add, Annotation: — As to (1) Refd. Campbell 
V, Poliak, [1927] A. C. 732. 

786. AM, Annotation : — Refd. Lowe v, Bentley 
(1928), 44 T. L. B. 388. 

788. Add, Annotation : — Mentd* Public Trustee v. 
Elder, [1026] Ch. 776. 

789. AM, Annotation : — Refd. Earle v, Hemsworth 
R. D. 0. (1928), 44 T. L. R. 768. 

790. AM, Annotation : — ^Refd. The Fagemes, 
[1926] P. 186. 

792. AM, Annotations : — Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76 ; Bawlinson v. Ames 
(1924), 69 Sol. Jo. 142. . 

793. AM, Annotations : — Mentd. Clarkson v, 
Davies, [1923] A. 0. 100 ; Duffner v, Bowyer 
(1924), 40 T. L. R. 700 ; The Koursk, [1024] 
P. 140 ; Re Pennington & Owen, [1925] Ch. 
826; Bennett vTwMtehead, [1926] 2 K. B. 
380; Firm of R. M. K, R. M. v. Firm of 
M. B. M. V. L., [1926] A. 0. 761 ; Pirie. v. 
Riohiu^dson (1926), 70 Sol. Jo. 1023; Hardie 
A Lane v, Ohiltem (1927), 96 L. J. K. B. 773. 


797. AM, Annotation : — ^Mentd. Re Bueb, [1927] 
W. N. 299. 

809. AM, Annotation : — Refd. Rackham v, 
Tabrum (1923), 129 L. T. 24. 

827. AM, Annotation: — Refd. Oapron v, Oapron, 
[1927] P. 243. 

g31a. ,] — When a judge adjourns a 

chambers summons into ct. under B. S. 0., 
Ord. 64, r. 22, A does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct. for all purposes A is open to the press. — 
Hardie A Lane v, Ohiltern (1027), 96 
L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 138 
L. T. 14, 0. A. 

834a. .] — Hardie A Lane v, Ohiltern, 

No. 831a, ante. 

840a. TO order amendments — Judge trying causes 
In short cause list.] — ^Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, A has ordered the cause to 
be put in the short cause list, thei-e is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the iTiles of ct. 
The judge trying causes in the short caus^t 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 


6B0 vii, — — Montreal Trans- 
portation Oo., Ltd. V, R., [1926] 2 
L. R. 862.— CAN. 

PART X. SECT. 8, BUB-SECT. 10.— 

_ D. (0). 

680 I. Want of proaeoulion — Juria^ 
diction of Court of Appeal over coata.}^ 
Cleave c. McDonald, [1927 J N. Z, 
L. R. 488.— N.Z. 

PART X. SECT. 8, SUB-SECT. 11. 

t i. — • AgtdaatUoal rtp/rtM&dativea 
of reap<mdenta,h^'Whieire bozuo of teepa. 
in the appeal bef ote the Privy OotmoU 
were dearo, Sc: tbe^ legal n^resenta- 


tatlve had not been brought on the 
record when the appeal was heard Sc 
ludgment delivered by the Privy 
Ooitnoil: — Reid: the deoree against 
them was not a nullity under Judicial 
Committee Act. 1833, s. 23. — Kalyani 

PlLIAI V, THIRUVSNXADASWAMI AT- 
YAN 0 AR (1924), I. L. R. 47 Mad. 618. 
— INP. 


PART X. SECT. 3, SUB-SECT. 13.— 
^ A. (a) i. 

719 11, — Notappearing hut lodging 
cose.]— Reaps., who d|d not append, 
but had loog^ a case, allowed costs 
up to the date of doing so. — Gajadhar 
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Mahton V. Ambika Prasad Tiwabi 
(1925), I. L. R. 47 All. 459.^IND. 

PART XL SECT. 2, SUB-SECT. 1.— 
A. (a). 

•p. To hear action,} — A judge of the 
High Ot. may direct the whole of a case 
which comes before him for hearing to 
be anrued before the Pull Ct.—HTAinj 
or New Soxttu Wales v. Common- 
wealth (1926), 88 C. L. R. 74.— AUS. 

PART XI. SECT. 2, SUB-SECT. 3. 

tt. To rescind patent — Although 
v6idcd)le or void at law ,] — Martin v. 
Kennedy (1850), 2 Gr. 80. — CAN. 



Cases 8ft0a— 974a. English and Empire 

— ^Thomas v. AiiDERTON, Ltd., [1928] 1 K, B. 
638; 97 L. J. K. B. 250 ; lS8 L. T. 31^, 0. A. 

865. Add, Anmtation: — Refd. Capron v. Oapron, 
[1927] P. 243 

91 3« Add, Annotation : — ^Mentd* Performing Bight 
Soc. V, London Theatre of Varieties, [1924] 
A, 0. 1. 

919, Add. CUaiion : — mb nom. B. v. Iixingwobth, 
32 W. B. 461. 

After this case add ** See, now. Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 

944. Add. Annotations : — Refd. Davey v. Bobinson, 
[1923] 1 K. B, 663 ; Shrager v, Dighton, 
[1924] 1 K. B. 274. Mentd. Hunter v. Stad- 


Digest Supplement. 

tische Hochseefischerei Gesdlschaft, [1925] 
2 K. B. 493 ; Pringle v. Hales, [1926] 1 K. B. 
673. 

Sect. 6.— OFFICERS AND CENTRAL OFFICE 

(Vol. XVI., p. 189). 

Add the following case ; — 

949a. Officer — Right to institute suit — Personal 
interest.] — It is against publto policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
p^sonal interest. — ^Hosanka Abathoon 

^EAKOOSE V. Serle (1844), 3 Moo. Ind. 
App.329; 4 Moo. P. C. 0. 459 ; 18B.B. 623. 


Part XVI. — Consular Courts. 


951. Add, Annotation : — ^Mentd. Nadan v, B., 
[1926] A. C. 482. 

954. Add. Annotations : — Refd. Budd v, Budd, 
[1924] P. 72 ; Bartlett v. Bartlett, [1926] 
A. C. 377. Mentd. Re Annesley, Davidson v. 
Annedey, [1926] Ch. 692. 

956a. To make declaration as to validity 

of divorce — Granted on grounds not authorised 
by English law.]— Besp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Babbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against res^. in the 
Supreme Ct, for Eg^t for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the reli^ous law or custom 
of the persons concerned.” Art. 103 con- 
ferred “all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in England ” : — Held ; applt. was 
entitled to the declaratory decree which she 
sought, — Sasson V. Sasson, [1924] A. C. 1007 ; 
94 L. J. P. O. 13 ; 132 L. T. 163, P. C. 

Annotation : — ^Befd. Bartlett v, Bartlett, [1925] A. C. 377. 

950 b, To try action for damages for 

breach of contract — Breach in England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material ; “ (i) British subjects, as herein 

defined, within the limits of this Order. 


(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the s^d limits or not.” Buies of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Go\d;. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Besp. 
issued a writ in the Supreme Ot. for Egypt 
claiming damages from applt. for breach of 
the contracts, Sc obtained an order for sub- 
stituted service in Egypt ; — Held : the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Martin v. Stout, [1925] A. C. 
369 ; 94 L. J. P. C. 71 ; 132 L. T. 673 ; 41 
T. L. B. 1 76. P. 0. 

969a. Transfer of jurisdiction — ^Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).|] — 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty's Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Seagbr V. Sbagbr, [1 925] P. 105 ; 94 L. J. P. 
66 ; 133 L. T. 319 ; 69 Sol. Jo. 724. 


Part XVII. — Forest Courts. 

974a. Court books— Duty of clerk to produce for inspection.] — ^A.-G. v. Brown (1844), 2 L. T. O. S. 

424 ; 8J. P.711. 
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Vol. XVI.-€oiirt6. Cases 1014a— 1X26. 


Part XXI. — Palatine Courts. 

1014a. -.] — Dykk V. Stephens (1885), 29 Sol. Jo. 082. 


Part XXIII. — Borough and Local Courts of Record. 

1019. Add. Annotation : — ^Mentd. Debeiihams v. 

Perkins (1926), 133 L. T. 252. 1053. To the reference before this case add 

1024a. S, P, Pendrep v. Chambers (1691), Cro. , “ ;T^yerpool C/orporation Act, 1921 (c.lxxiv), 

Elk. 266; 78 E. B. 612. ss. 224-263.” 

Annotation : — Bofd. Qoodson v. Duffiold (1612), Cro. Jac. 313. 


Part XXV. — Judicial Commissioners. 

1126. Add, Annotation : — Refd. Salisbury & Pordingbridge District Drainage Board v. Southern 

Tanning Co. (1920), Ltd., [1927] 2 K. B. 660. 
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.Bmglish and Empieb Digest Supplement. 


CROWN PRACTICE. 

✓* 

Part I. Proceedings on the Revenue Side of the King’s 

Bench Division. 


46a. BaU to answer Sc pay penalties — ^Liability of 
sureties.] — ^Where a person is preceded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), 8. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly &; severally suiffeient 
for the amount of the bail indorsed on the 
writ. — Be Attfibld (1924), 93 L. J. K. B. 
1064. 

166. Add* Annotation : — ^Refd. Food Conti'oller v. 
Cork (1923), 130 L. T. 1. 


240a. Bills of exchange— Transmitted from 
abroad by foreign agents.]— B. i;. Hunteb. 
(1817), 4 Price, 268 ; 146 E. B. 467. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.]— B. v, 
Db Caux (1816), 2 Price, 17 ; 146 B. B. 7. 

246b. Subsequent arrears of rent — Goods kept 

locked up by sheriff tor long time.] — The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to bo 
paid out of the produce. — B. v* HlUi (1818), 
0 Price, 19 ; 146 B. B. 729. 

313. Add* Annotation : — Refd. Re Kent Coal Con- 
cessions, Bum V. The Co., [1923] W. N. 828. 


Part II. — Petition of Right. 


319. Add. A nnotaiion : — Refd. Constantinesco v* B. 
(1927), 11 Tax Oas. 730. 

320. Add* Annotation : — Refd. Badman v* B., 
11924] 1 K. B. 64, 

322. Add* Annotation : — Refd. Rowland v. Air 
Council (1923), 30 T, L. B. 228. 

323. Add, Annotation : — Refd. Re Mason, [1928] 
Ch. 385. 


323a. Claim against Dominion.] — ^A petition of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion. — ^A.-G. v. Great Southern & 
Western By. Co. op Ireland, [1925] A. C. 
764 ; 94 L. J. K. B. 772 ; 133 L. T. 668 ; 41 
T. L. B. 676 ; 69 Sol. Jo. 744, H. L. ; revsg. 
S. O. sub nom* Great Southern & Western 


By. Co. of Ireland v* B., [1924] 2 K. B. 450 
C. A. 


> 


333. Add* Annotation : — ^Refd. A.-G, for Ontario v, 
McLean Gold Mines Co. (1926), 95 L. J. P. 0. 
217. 

347. Add. Citation : — 16 Asp. M. L. 0. 674. 

Add. Annotaiidn : — ^Refd. Brocklebank v* B., 
L1025] 1 K. B. 62. 


351. Add. Annotation : — Dlstd. A.-G. for Straits 
Settlements v* Pang Ah Yew, [1926] A. C. 
665. 

352. Add* Annotations: — As to (1) Dlstd. A.-G. 
for Straits Settlements v* Pang Ah Yew, 
[1925] A. C. 555. Refd. Jamieson v* Downie, 
[1923] A. C. 691 ; Badman v. B., [1924] 1 
K. B. 64. 

353a. Compensation for injury to property in 

Ireland.] — No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct. — ^P ricb V. B. (1925), 42 T, L. B. 179. 

855. After this case add Effect of In- 

demnity Act, 1920 (c. 48).] — See Constitu- 
tional Law, pp. 280, 281, Nos. 526ar-526c, 
534a, ante.** 

366. Add. Annotation — FoUd. A.-G. for Straits 
Settlements v* Pang Ah Yew, [}926] A. C. 
555. 

356a. .] — ^Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first/ serving a 


PART 1. sect. 1, SUB-«C€T. 4.— 

A. 

sa. Povur of court to f/ive relief to 
debtor .] — R. v. BoNTJflIi (1843), 6 O. S. 
—CAN. 


PART 1. SECT. 1, SUB-SECT. 4.— C. (d). 


85ii. 

(1828), K, B. 44 


— B. r. Watson 

.—CAN. 


PART 1. SECT. 2, SUB-SECT. 1. 

•d« Sffect of wrii — On accrual of 
prerogc^ve rights. ] — ^Prerogative rfghtfl 
whlob might aoome to the Crown by 
virtue of a writ of extent are dependent 
upon the iseue of the writ itself. As 
it was too late to issue the writ : — 
Held : there was no direct liability to 
the Crown by the insolvent oo . — Re 
Exceisxob Eleotbio Daxbt Macuik- 


% Ltd., [19231 3 D. L. R. 1176 ; 
62 O. L. R. 225 ; 2 C. B. R. 599.— CAN. 

PART n. SECT. 1. 

317 i. Purposes .] — Upon petition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land. — Keewatix Powb® Co., Ltd. 
V. KmwAtis F3X>cb Mills Co., Ltd., 
KbEwatin Power Co., Ltd. v. Lake 
OF THE Woods Milling Co.. Ltd., 
[19261 4 D. L. R. 631 ; 59 O. h. li, 
406.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

0 — Property in possession of 

third porto.l — A.-G. FOB Ontario v* 
MoLean Gold Mines, Utd. [19273 A. C. 
185 ; 95 L. J. P. C. 217 ; 136 L. T. 194, 
P. 0.— CAN. 


PART II. SECt. 2, SUB-SECT. 3.— A. 

840 ii. .1 — ^MAVKSBXxe. R., 

[1926] Exoh. O. R. 183.^CAN. 

846 iii. .1 — R. v. Canada StiHam- 

SHIP Lines, Ltd., [1927L 1 D. L. R. 
991 ; [1927] S. C. R. 68.— CAN. 

346 iv. .] — Kenney v, R. 

(1882), 1 Exoh. C. R. 8S.— CAN. 

»1. Refund of part of price of 
rights in Itmd under sea. 1 —Kktcshen v. 
R. (B. 0.), [19273 3 W. W. R. 152.— 

CAN. 


PART n. SECT. 2, SUB-SECT. 3. 

361 viU. 

R., [1926] Exoh 


*(5. 

361 ViU. -,3— Kendall v. 

* 0* R* 34.- 


CAN* 


4RB 



* f 

wtitien notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutoiry 
authority* & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable. — 
Foife Stbazts Settlements v. Panct 
Ah Yew, [1925] A. C. 666 ; 94 L. J. P. C. 160 ; 
133 L. T. 106, P. C. 

360 Add. Anno/a^ioTis ; — Dlstd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Refd. Re 
Article X of Articles of Agreement for Treaty 
between .Great Britain & Ireland (1928), 45 
T. L. R. 57. 

361. Add. Annotatione : — Dlstd. Wigg v. A.-G. for 
Irish Free State, H:1927] A. 0. 674. Refd. Re 
Article X of Articles of Agreement for Treaty 
between Great Britain & Ireland (1928), 45 
T. L. E. 67. 

368. Add. Anno^tona ; — Consd. Commercial & 
Estates Co. of Egypt v. Board, of Trade, 
[1926] 1 K. B. 271. Reid. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1926), 42 T. L. R. 81. 

369. Add. Annoiation : — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 

370. Add. Annotations: — Consd. Mason (1928), 

97 L. J.' Ch. 321. Mentd. Cayzer, Irvine v. 
Board of Trade (192.5), 96 L. J. K. B. 134; 
Wigg V. A.-G. of Irish Free State (1927), 96 
L. J. P. C. 88. 

371. After this case add Compensation for use 
of invention by Crown.] — See Patents, 
No. 1673a, posV^ 


Td. m-Ocown Mwdee. Obim 

374, Add. Annotation ;< — ^Apld. Badman v. K., 
[1924] 1 K. B. 64. 

When allowed.1— Under Petitions 
of Right Act, 1860 (c. 84), s. 7, tho ct. has 
Jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involv^ a substantial alteration in Uie cause 
of abtion, so that the allowance of it without 
a fresh 6at would operate in derogation of the , 
prerogative Of the Crown. The test whether 
a particular amendment ought to be allowed 
is this : if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ?— 
Badhan Brothers v. E., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 182 ; 130 L. 264 ; 68 Sol. 
Jo. 160, C. A. 

374b. Service of copy im person In possession 

of property claimed — Petitions of j^ght Act, 
1860 (c. 34), s. 5.] — Circumstances (see 
Descent, No. 836a, post) in which : — Held : 
the above sect, did not apply. — Be Mason, 
[1928] 1 Ch. 385 ; 07 £.. J. Ch. 321 ; 139 
L. T. 477 ; 44 T. L. R. 226 ; on appealy 
[1929] 1 Ch. 1, C. A. 

375. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

381. Add. Annotations : — As to (1) Refd. Jamieson 
V, Downie, [1923] A. 0. 691. As to (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 

388. Add. Annotations .'-^As to (1) Refd. Cayzer, 
Irvine v. Board of Trade (1925), 95 L. J. K. B. 

.134. Rp. Mason (1928), 97 L. J. Ch. 321; 
Generally, Mentd. Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. P. C. 88. , 


Part III. — Scire Facias. 

441, Add. Annoiaiions : — Mentd. British Thomson- 401 ; Howsonr. Buxton (1928), 97 L. J. K, B. 

Houston Co. V. Sterling Accessories, Same v. 749. 

Orowther & Osborn, [1924] 2 Ch. S3 ; Parker 

& Cooper V. Reading, [1926] Ch. 976 ; Thomas 449. Add. Annoiaiion : — Consd. Re Letters Patent 
V. Evans. Jones v. South-West l^ncashire No. 139,207, Be Carbonit Akt., [19241 2 Ch. 


Coal-Owners* Assocn. (1926) 

PART 11. SECT. a. 

874a i. May be amended 

court — When Where a sup 

pliant seeks to substitute or add a 
Bubstantlally now cause of action, the 
amendment should not be allowed in 
tho absence of the Lleuteiiant- 
Qovotnor’s flat or the consent of the 
A.-Q. ; but if the subetauoo of the 
case is not ohanged, the ct. can help 
the suppliant by amendment. — 
NcmTHiCBN OONSTttUCmON Co, V. R., 
119231 S D. L. R. 1089; 2 W. W. R. 
769,— can. 

a74a U. — .J — Even if 

the ot. has power in some cases to 
amend a petition without the consent 
of the Crown, that ixtwer must be 
limited to minor matters, 6c cannot go 
the length of allowing a suppliant to 
ohange the character of his claim 
against the Grown, either by adding 


, 42 T. L. R. 63. 

to It or withdrawing part of it or by 
adding parties as oo-defts. with the 
Grown. — Fxjsxlume Sion Co. e. Maoey 
Sion Co., [19231 1 D. L. R. 1186 ; 51 
O. L. R. 595.— CAN. 

874a iU. A peti- 

tion cannot be amended, unless one 
mouth’s ttotioe of tho substance of the 
petition is given to a law ofllcer.— 
Official Assignee v. R., [1922] 
N. Z. L, R. 265.— NJC. 

874a iv. .] — Fitz- 

patrick e. R. (1926), 67 O. L. R. 178. — 
CAN. 

g i., Defence — When parUculars 

crctercd.l— O’B rien & Doheny e. R., 
[19251 Exoh. 0. R. 1.— CAN. 

■k. CkUrn against individual as 
well as Crownr^Nscessity for separate 
action against individual^ Jetion df 
petition of right tried together ,] — 


Northern Construction Co. v, R., 
[1923] 3 D. L. R. 1069 ; 2 W. W. R. 
759.--CAN. 

898 i. Discovery — Suppliant’s right 
aa against Crown,] — In proceedings by 
petition of right against tho Crown, an 
order will not be made for the examina- 
tion by petitioner of an officer of ti^e 
Crown for discovery before trial.— 
Crombie V, H., [1923] 2 I>. L. R. 642 ; 
52 O. L. R. 72.— CAN. “ 

894 i. Evidence — Burden of proof — 
Negligence charged against offusers A 
servants of Crotca.}— The burden of 
proof is upon the suppliant, who must 
show that there was uegllgenoe, Sc the 
maxim rea ipsa lomtiRtr cazmot be 
invoked to relieve him of the onus in 
such actions under Exch. ' Ot. Act, 
1906, s. 20.— Montebal Transpor- 
tation Co. V, E., [1924] 4 D. L. E. 
808.— CAN. 
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AKD Empirb Digest Supplement. 


Part V. — Habeas Corpus. 


464* Add, Annotation : — Refd. Secretary of State 
for Home Affairs v, O’Brien, [1923] A. O. 603. 

469, Add. Annotations: — As to (1) Dlstd. Secretary 
of State for Home Affairs v. O’Erien, [1923] 
A. 0. 603. As to (4) Refd. R. v, Maidstone 
Prison, J^Jx p. Maguire, [1925] 2 K. B. 205. 

470. Add. Citations [1923] 2 K. B. 361 ; 92 
L. jr, K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
166 ; 21 L. G. B. 419 ; 27 Cox, O. 0. 433 ; 
siib nom, O’BiitBN v. Secretary op State 
FOR Hoicb Affairs, 67 Sol. Jo. 663 ; on 
appeal^ sub nom. Secretary of State for 
Home Affairs v. O’Brien, [1923] A. 0. 
603, H. L. 

Add. Annotation: — Refd. Campbell v. PoUak, 
[1927] A. C 732. 

491. Add. Annotation : — ^Mentd. R. v. Secretary of 
State for Home Affairs, Ex p, O’Brien, [1923] 
2 K. B. 361. 

492. Add. Annotation : — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. 0- 603. 

493. Add, Annotation: — As to (1) Gonsd. Sobhuza 
II. V, Miller, [1926] A. C. 518. 

498. Add. Annotation : — ^Refd. R. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386. 

608. Add. Annotations : — As to (1) Apld. Campbell 
V. Poliak, [1927] A. C, 732. Generally, Refd. 
Esbugbayi Eleko v. Nigeria Government, 
[1928] A. C. 459. 

653. Add. Annotation : — Refd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

554. Add, Annotations : — Consd. B. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127, 
Refd. R. V. Brixton Prison, Ex p. Perry, 
[1924] 1 K. B. 455. 

570. Add, Annotation : — Mentd. Everett v. Ryder 
(1926), 135 L. T. 302. 

585a. Form of summons.] — ^A summons 

taken out duiing the long vacation with a 


view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— B. V, Brixton Prison (Governor), Ea? u. 
Shure, [1926] 1 K. B. 127 ; 96 L. J. K. B. 
361 ; 134 L. T. 317 ; 28 Cox, C. C. 126 ; 
[192CIB. &C. R. 1,D. C. 

601. Citations : — For “ sub noth, B. v. Home 
Secretary, Exp. O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom. Home Secretary v, O’Brien, 
Times, May 16, H. L.,” read “ svb nom. K. v. 
Secretary op State for Home Affairs, 
Ex p. O’Brien, [1923] 2 K. B. 361, C. A. ; 
svb nom. Secretary op State for Home 
Affairs v. O’Brien, [1923] A. 0. 603, H. L.” 

Add. Annotation : — Refd. Campbell v, Pollak» 
[1927] A. C. 732, 

611. Add. Annotations : — Consd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 

613a. May be made to successive Judges.] — Each 
judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, &> is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & tliis 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria. — Eshugbayi 
Eleko v. Nigeria Government (Adminis- 
tering Officer), [1928] A. C. 459 ; 97 
L. J. P. C. 97 ; 139 L. T. 627 ; 44 T. L. R. 
632 ; 72 Sof. Jo. 452, P. C. 


PART V. SECT. 1, SUB-SECT. 3.- A. 

601 iv. .] — Reid v, Drake 

(1867), 4 P. 11. 141.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 

B. (b). 

623 i. Wh^Ttt warrant primd facie 
valid.] — R. V. Wono Yuen (1925), 44 
Can. Crlm. Cos. 338. — C^^. 


PART V. SECT. 1, SUB-SECT. 8.— C. 

567 i. Acting without juris- 

diction — Magistrate.] — Ex p. Mohamet 
Axi (N. 8.) (1919), 32 Can. Crlm. Cas. 
05.— CAN. 

o. For 4 C. L. R. 101 read “ 4 
V. L. R. 101.** 

V i. ,1 — R, t?. Moore, 

[1924] 3 W. W. R. 923.— CAN. 

si. Where proceedings so irregtilar as 
to preclude fair triaL ] — ^Accuaed dls- 
chai-gcd upon a writ of habeas corpus , — 
R. V, Camt'hki.l (1924), 43 Can. Crlm. 
Cos. 340.— CAN. 

f court of record — 
criminal court .] — 
3 D. L. R. 1134 ; 
23 ; 60 O. L. R. 


sm. Not decisions o. 
County court judge*s 
Ex p. Martin, 11927] 
48 Can. Crlm. Cas. ! 
577.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 

D. <c). 

sp. Person outside British India .] — 
The Higrh Ct. can issue a writ of hahens 
corpus tor the production of a person 
outside British India, provided he is 
In the custody, or under the control, of 


a person within its jurisdiction. — 
Mahomed ALL i Allabux v. Ismaidji 
Abdulali & Sardar Syjcdna Taher 
Saifuddin Mullaji Saheb (1926), 
1. L. R. 50 Bom. 610.— IND. 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (b). 

st. To court in another province — 
Conuwrfiori under Opium dt Narcotic 
Drug Act, 1923 — Not uHhout good 
reman.] — R. v. JuNOO Lee (No. 2), 
11927] 1 W. W. R. 578 ; 47 CJan. Crlm. 
Cas. 255 ; 38 B. C. R. 313.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 

A. (o). . 

596 V, .] — An application for 

habeas corpus must be supported by 
an affidavit of prisoner, or an affidavit 
showing that his affidavit cannot bo 
obtained. — R. v. Murrell, [1924] 2 
1). L. ^ 647 : 40 Can. Ciim. C^. 298. 
—CAN. 


595 vl. .] — R. V. Lee (B. C.), 

[1926] 3^W. W. R. 204.— CAN. 

599 ii a. — '.) — R. v. 
Murrell, No. 695 v., ante.— CAN, 

899 ii b. S. P. R. v, Banniti, [1926] 
1 D. L. R. 424 ; 45 (Jan. Crlm. Cas. 
76 ; 68 L. L. R. 166.— CAN. 


PART V. SECT. 1. SUB-SECT. 4.— 

A. (d). 

611 Vi. .] — An appct. for 

a writ of habeas corpus Is not at liberty 
to go from judge to judge of the 
Supreme Ot. In bis quest of releaiSe. — 
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lie Loo Len (No. 2), [1924] 1 D. L. R. 
910 ; 1 W. W. R. 736 : 41 Can. Grim. 
Cas. 388 ; 33 B, C. R. 213.— CAN, 

611 vii. .] — An appct. for 

a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application before another 
judge, even of the same ct., on the 
same or on diHerent grounds. Sc so on 
from judge to judge, each judge being 
uncon troHod by tho previous decisions. 
— R. V. Gee Dew (No. 1), [1924) 8 D. 
L. R. 153 ; 2 W. W. R. 773 ; 42 CJon. 
Grim. Cas. 188 ; 33 B. C. R. 524.— CAN. 

611 viil. .] — When an 

application for a writ of habeas corpus 
has been refused on its merits by a 
judge of tho Ct. of K. B. in Manitoba, 
the only ot. of original jurisdiction in 
Iblanitoha in questions of that kind, the 
application cannot bo renewed before 
any other single judge. — R. v. Roman- 
OHUK, [1924] 3 D. L. R. 229; ^'2 
W. W. R. 361 ; 42 (Jan. Grim. Cas, 
231; 34 Man. L. R. 371.— CAN. 

611 ix. .] — The dismissal 

of a habeas corpus application or 
applications is not a bar to the making 
of a new application for habeas corpus 
before the satne judge. — R. v. Iact, 
[1925] 2 W. W. R. 129 ; 48 Can. Ci-lm. 
Cas. 363.~”CAN. 

PART V. SECT. 1, SUB-SECT. 4.— B. 

•w. Order rdsi — Notification of prose^ 
cutor dt magistrate not neoesaaru ,] — 
R. V . KUZTO^ [19241 1 W. W. R. 
872 : 42 Can. Orim. (Jas. 144.— GAN. 



Vol. XVL~Crown Pnustice. Cases 656a— 801. 


656a. — ^.1— Eudyabd’s Case (1670), 2 Vent. 
22; 86B. E.286. 


^ Wilkes (1763), 2 Wils. 151: 

! ll- '>• (X840), 12 

iA>Cl* cK JiiX* dvv» 


660a« AsBuming that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish Sd the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
h i m under an order lawfully made by the 
Home Secretary. — R. v, Maidstone Prison 
(Governor), Exp Maguire, [1925] 2 K. B. 
265 ; 94 L. J. K. B. 679 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. R. 456, D. O. ; on 
appeal, 95 L. J, K. B. 55, 0. A. 

666. Add, Annotation : — As to (3) Consd. Eshug- 
bayi Eleko v, Nigeria Government, [1928] 
A.. 0. 459. 

682a. .] — Secretary of State for Home 

Affairs v, O’Brien, No. 801, post, 

760. Add, Annotation : — As to (2) Refd. Secretary 
of State for Home Aftairs v, O’Brien, [1923] 
A. C. 603. 

787. Add. Citation : — 17 Jur. 1163. 

792. Add, Annotations : — As to (1) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1928] 
A. C. 459. As to (2) Refd. Campbell v, Poliak, 
[1927] A. C. 732. . 

793. Add. Annotations : — Dlstd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A, C. 603. 
Refd. G. V . G. (1028), 45 T. L. R. 7. 

795. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p, Maguire (1925), 133 L. T. 710. 

797a. Person sentenced to penal servi- 

tude.] — Wliere, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies ^ the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 


criminal cause or matter. — ^R. v. Maidstone 
Prison (Governor), Exp* Maguire (1925), 
96 L. J. K. B. 56 ; 133 L. T. 710 ; 89 J. P. 
161 ; 41 T. L. R. 554 ; 69 Sol. Jo. 691, 
C. A. 

800. Add, Annotation : — Mentd. R. v, Maidstone 
Prison, Ex p, Maguire, [1925] 2 K. B. 265. 

801. For the existing paragraph in origfinal 
volume substitute as follows : — 

From order declaring prisoner right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.] — ^No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct. ’s detention his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illeg^ as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State ; &, owing to a doubt 

whether the Home Secretary had control of 
the body, the order allowed him a week 
within wtich to make his return to the writ. 
Before the week bad elapsed an appeal by 
the Homo Secretary to the House of Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal, — Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603 ; 92 L. J. K. B. 830 ; 120 L. T. 
577 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 67 
Sol. Jo. 747 ; 21 L. G. R. 609 ; 27 Cox, C. C. 
466, H, L. ; previous proceedings, sub nom. 
R. V. Secretary op State for Home 
Affairs, Ex p. O’Brien, [1923] 2 K. B. 
361, C. A. 

Annotation : — Consd. Campbell v, Poliak, [19271 A. C. 732. 


PART V, SECT. 1, SUB-SECT. 4.— 

C. (d), 

g Where a judge of 

the Ct. of Appeal grants a writ of 
nabcaa corpus, the Ct. of Appeal has 
the right to quash the judged order if 
granted erroneously. — R, v. Roman- 
oaUK, [1924] 3 D. L. R. 229 ; 2 

W. w. R. 361 ; 42 Cfiin. Crim. Cas. 
231 ; 34 Man. L. JEt. 371.--OAN. 

PART V. SECT. 1, SUB-SECT. 4.~ 
D. (f) ii. 

726 V. .] — The ct. is en- 

titled, on a habeas corpus application, to 
receive affidavit ovidenco to show that 
the magistrate had no jurisdiction or 
^8 exceeded his jurisdiction in con- 
victing appct. — R. V. MONTBMUnBO, 
[1924] 2 W. W. R. 250.--CAN, 

726 vi. .1 — ^If, on nn appli- 

c^lon to make absolute on order for a 
writ of habeas corpus, no want or excess 
of jurisdiction appears on the face of 
the documents filed with the return to 


the rule nisi, affidavits are admissible 
to establish such want or excess of 
jurisdiction, oven althougii they may 
directly contradict facts stated in the 
documents filed with such return. — He 
Cavenett, [1926] N. Z. L. R. 766.— 
N.Z. 

PART V. SECT. U SUB^SECT. 4.— E. 

sx. Duiy of court — To consider all 
evidence, records dt proceedings iaken.^ 
— R. V. Page (1923), 41 Can. Cilm. 
Cas. 59.~-CAN. 

Ea. S, r . Tic Hillman (N. S.), [1927] 
1 D. L. R. 725 ; 46 Can. Crim. Cas. 
308.—CAN. 

PART V. SECT. 1. SUB-SECT. 4.~G. 

80 . Discretion of court.] — Ex p. 
Lkadijsy (N. S.) (1926), 46 Can. Crim. 
Cas. 298.— CAN. 

PART V, SECT. 1, SUB-SECT. 4.— H. 

q i. .] — The Ct. of Appeal In 


British Columbia has no jmisdiction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 
corpus in aid of criminal niatters. — 
R. V. McAdam, I192r)] 4 D. L. R. 33 ; 
[19251 3 W. W. R. 257 ; 44 Can. Crim. 
Cas. 165 ; 35 B. C. R. 168.— CAN. 

a i. Grounds for allowing or 

refusing.]— He Wood (N. S.), [1927] 4 
35. L. U. 537 ; 48 (^an. Crim. Cas. 146. 
—CAN. 

798 V. .] — ^When a judge 

or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 
prisoner, there Is no api>eal. — R. v, 
Komanchuk, [1924) 3 D, L. R. 229 ; 
2 W. W. R. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L. R. 371.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— I. 

em. When not given— Application of 
Crnunx Costs Act.}—Ii. v. lV.N China- 
men (1924), 34 B. C. R. 349.— CAN. 
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Part VI. — Mandamus. 


900. Add. Annotations : — As to (1) Itefd. Mersey 
Docks & Harbour Board v. Hay, [1928] A. 0. 
345 ; Tate A Lyle v. L. & N, E. By. A; 
. L. M. & S. By. (1926), 43 T. L. B. 49. 

912. Add. Annotation : — Retd. A.-G, v. Denby, 
- [1925] Oh. 696. 

926a. .] — Be Hbward (1845), 2 Dow. & L. 

753 ; sub nom. Be Heyward, 14 L. J. Q. B. 
113. 

958. Add. Annotation : — ^Apld. B. v. Harris, [1927] 
2 K. B* 587. 

1022. Add. Annotation : — Refd. Clarke v. Epsom 
B. D. O. (1028), 46 T. L. B. 106. 

1066. Add. Citation : — sub nom. R. v. Poplar 
Borough Council, Ex p. London^ County 
Council, B. v. Poplar Borough Council, 
Ex p. Metropolitan „ Asylums Board, 2 
B, B. a. 810. 

1091. Add. Annotations : — Refd. R. v. Leicester 
JJ., Ex p. Allbrighton, [1927] 1 K. B. 657. 
Mentd. B. v. Bath Compensation Authority, 
[1926] 1 K. B. 086. 

1130. Add. Annotation : — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

1141a. Income Tax Act, 1918 (c. 40), s. 125, 
Sched. A., No. V., rr. 7, 8 — Remedy by way 
of appeal.} — ^As a result of information dis- 
closed in connection with a claim to relief 
for the year 1020-21 undex* the above r. 8 
the Inspector of Taxes discovered that the 
rente of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim xmder r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
puiposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decislan of the ct. on rules ntai, which the 
owners had ^plied for & obtained, calling 
upon (a) the General (k)mrs. & the Inspector 
. of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments ; & (b) the Inspector of Taxes to show 
cause why write of certiorari & mandamus 
should not issue, quashing his refusal to 


certify the claim under r. 8, & commax^ding 
him to furnish the requisite certificate in 
connection with the claim ; — Meld : dis- 
charging the rules niaii the General Gomrs. 
& the Inspector of Taxes had acted within 
th^ juriraiction, as the statute pre- 
scribea procedure for appealing against the 
additional assessments & agtdnst the In- 
spector’s refusal to cert^ the eledxn under 
r. 8, prohibition, certiorari h mandamus would 
not lie. — B. v. Kingsland Parish Inspector 
OP Taxes, Ex p. Pearson, Kingsland 
Estate, B. v. Kingsland Parish Income 
Tax Oomrs. A; Inspector of Taxes (1922), 
8 Tax Cas. 327. , 

Annotation : — ^Reld. R. v. Swansea Inooine Tax Gomrs., Ex p. 

EngUsh Crown Spelter Oo., [1925] 2 K. B. 250. 

1150. Add. Annotations : — Refd. Phillips v. Bri- 
tannia Hygienic Laundry Co., [1923] 2 K. B. 
832. Mentd. Cterket;. Epsom B. D. 0. (1928), 
45 T. L. B. 106. 

1152. Add. Annotation Refd. B, v. Lancashire 
JJ., Exp. Tyrer, [1925] 1 K. B. 200. 

1156. Add. Annotation : — GeneraUpf Mentd. Huy- 
ton A Roby Gas Co. v, Liverpool Corpn. 
(1925), 42 T. L. B. 116. 

1181. Add. Annotations : — Mentd. B. v. Labour 
Minister, [1924] 2 K. B. 210 ; L. A N. E. By. 
V. Easin^on Union Assmt. Com. A Easington- 
with-Thorpe Parish Council (1926), 95 L. J. 
K. B. 266 ; R. v. .Swansea Income Tax 
Opmrs., Ex p. English Crown Spelter Co., 
[1926] 2 K. B. 260. 

1182. Add. Annotations : — Refd. Adamson v. Mel* 
bourne A Metropolitan Board of Works 
( 1928), 46 T. L. B. 3. Mentd. Barber v. Chud- 
ley (1922), 02 L. J. K. B. 711 ; Hummel- 
tenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237 ; Jackson v. Voss, 
[1923] 2 K. B. 357 ; Be Ludlow, Bence- 
Jones V. A.-G. (1923), 93 L. J. Ch. 30 ; Be 
Shakespeare Memorial Trust, Lytton v. A.-G., 
[1923] 2 Ch. 398; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262 ; Brighton 
College V. Marriott No. 1 (1924), 60 So). Jo. 
229 ; Verge v. Somerville, [1924] A. C. 496 ; 
Brighton College v. Marriott, [1026] 1 K. B. 
812 ; Ghesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121 ; Be Gray, Todd v. 
Taylor, [1925] Oh. 362 ; B. v. Income Tax 
Special Oomrs., Ex p. Headmasters’ Con- 
ference, Some V. Same, Ex p. Incorporated 
Assocn. of Preparatory Schools (1926), 41 
T. L. R. 651 ; I. R. Oomrs. v. Falkirk Temper- 
ance Gaf^ Trust (1926), 11 Tax Cas. 353; 
I. B. Oomrs. v Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 164; I.B. Comrs. 
V. Peeblesshire Nursing Assocn. (1926), ll Tax 
Oas. 335 ; J ackson 's Trustees v. Lord Advocate 


FART VI. SECT. 1, SUB-SECT. 8.— A. 

919 i. Writ sought for vUeHor motive 
•-‘To satisfy personal enmity <£f spUer— 
Mandamus refused.] — Ex p. SwiH 
a921>, 49 N. B. K. 207.— CAN. 

PART VI. SECT. 1. SUB-SfcCT. 8.— 

B. (b). 

949 ii. .1 — An application for a 

mandamtis was dismissed, whore it was 
an. attempt to seotire the performance 
of an allssod private riaht by a public 
body, &, not to secure the performance 
of any public du^. — R. (Butlbb) v, 
NaVAN UBBAN VJBTRICT OOUHOIL, 
[1926] I. E. 92, 46e.—lR. 


PART VI. SECT. 1, SUB-SECT. 8.— C. 

954 vi. .3 — ^Before a mandatory 

order can be obtained, appotj» must 
show that he has some spedno right in 
law to enforce the duty, pexformanoe 
of which he asks the aid of the ot. to 
compeL — Re Watson & OOBouao 
Town, [1924] 4 D. L. R. 469; 66 
O. L. E. 681.— CAN. 


PART VI. SECT. 1, SUB-I^OT. 8.-*^ 

F. (a). 

1088 iv, — — ^An application for 
a mandamus was dismlssAd, where 
appote. had an adequate alternative 
remedy. — E. (Jouankbssok) «. Oar- 
TiBR EtTRAL MuKiqxpALrnr. [1022] 8 
W. W. R. 670; 68 D. L. R. 74X.— 
CAN. 


PART VL SECT. 1, SUB-SECT. 8,— 

E. (a). 

— ^.3 — Conus v. Kabota, 
L. R. 376; [1925] 2 

—CAN. 
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[192^ 8 D. 
W. W. R. 620. 


1086 V. .1— A mandamus is 

not available if another remedy Is 
hy statute. — Re Vimva Muni- 
DmRiOT No. 10, 
119281 4 DfL. E. Il28i--0AN. 



VoL ZVI-^Crown Pncliee. Gam U88--1749a. 


(Id26), 10 Tax.Oas. 460; Martin v. Tjowry^ 
Ma;!ti|i v. I* B. Oomrs** [1926] 1 K. B. 
560 ; Bcottish Woollen Technical College, 
Galashiels v, I. B. Oomrs. (1926), 11 Tax Oas. 
189 ; I. B. Oomrs. v* Yorkshire Agricultural 
X Soc. (1927), 44 T. L. B. 69; 22e WiUiams, 
Public Trustee v. Williams, [1927] 2 Oh. 283 ; 
General Medical Ootmcil v. 1. B. Ooznrs., 
BngHsh Branch Council of General Medical 
Council V, I, B. Oomrs. (1928), 97 L. J. K. B. 
678. 

1186. Add, Annotation : — A$ to (2) Reid. St. 
Magnus, etc* Parochial Church Ootmcil v, 
London Diocese Chancellor, [1923] P. 88. 
Generally^ Reid. B. v. North, Bx p, Oakey 
(1926), 43 T. L. B. 60. 

1186. Add, Annotation: — Consd. B. v. Central 
Criminal Court Jj., Ex p, lu, 0. C., [1926] 2 
K, B. 48. 

1218. Add. Annotation: — Distd. Port of London 
Authority v, I. B, Comrs. (1919), 12 Tax Cas. 
122 , 

1217. Add, Armoiations : — Reid. B. v, Roberts, 
Ex p. ScuiT, [1924] 2 !KL. B. 696 ; Boberts v. 
Hopwood, [1925] A. C, 678 ; Short v. Poole 
Corpn. (1925), 42 T. L. B. 107. Mentd. Sadler 
V. Sheffield Corpn., Dyson v. Sheffield Corpn., 
[1924] 1 Ch. 483. 

1219. Add. Annotation : — ^Reld. Short v, Poole 
Corpn., [1926] Ch. 60. 

1221. Add. Citations : — 3 Nev. & M. K. B. 802 ; 
3 L. J. M. C. 117. 

1226. Add. " Citations : — 3 L. T. O. S. 180 ; 8 

J. P. 662. 

1228. Add, Citation : — sub norn. B. v. Lkicbstkr, 
Deputies of Freemen, 15 Q. B. 671 ; 117 
E. B. 613. 

Add, Annotations : — Foild. B. v. Monmouth 
Corpn., B. v. Bolton Corpn. (1870), L. B. 6 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 
Q. B. 16 ; B. V, Somerset JJ. (1900), 10 


T. L. B. 166. Mentd. B. v, Pawlett (1873), 
L. B. 8Q. B. 491. 

1293. Add, Annotation : — OeneraUy, Mentd. Hes- 
keth V. Birmingham Corpn. [1924] 1 K. B. 
260. 

1306. Add, Annotations : — ^Mentd. B. v. Labour 
Minister, [1924] 2 K. B. 210 ; L. & nTb. By. 

V, Easington Union Assmt. Com . & Easington^ 
with-Thorpo Parish Council (1926), 95 L. J. 

K. B. 265. 

1308. Add, Annotation : — Refd, Beigato Cot‘pn. v, 
Surrey County Council, [1928] Ch. 359. 

1323. Add, Annotation : — Refd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1337. Add, Annotation : — Refd. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

1433a. Reference to statutory jge her orders & to 
private & local Acts — IRKy to supply copies 
for use of court.] — ^Practice Note, [1926] 

W. N. 308. 

1457. Add, Annotations : — Consd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co., [1928] 1 
1C B. 217. Mentd. Bowker v. Woodroffe, 
Bowker v. Premier Drug Co. (1927), 96 

L. J. K. B. 760. 

1466a. Cross-examination of deponent — When 

ordered — Only in very special circumstances.] 

— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 
137, D. C. 

1486a. .1 — B. V. Hancock, Alderman 

OP North West Ward op Borough op 
Poole (1839), 3 J. P, 723. 

1524. Add, Annotation : — ^Mentd. Leconheld v. 
Thorneiy, [1926] A. C. 10. 

1736. Add. Annotations : — Refd. B. v. Cory, [1927] 
1 K. B. 810. Mentd. Griffiths v, Studebakers, 
[1924] 1 K. B. 102. 

1740. Add. Citation : — 2 B. R. A. 639. 

1749a. .] — B. V. Vaylb (1844), 8 J. P. 

Jo. 212. 


PART VI. SECT, t, SUB-SECT, 6.— 

A. (b). 

n i. Ardiitects JReoisircUion 

Board .] — ^Where an application by 
rcFip. for ref^lstration as an architect 
had been refused by the above Board : 
— Held : mandamits would not lie 
liirectinsr the Bowd to rcHflster nesp. — 
AnoHiTEO'rs Registration Board of 
VicJTOBiAtJ. HtTTomsoN, [1926] V. L. R. 
19.5 ; 35 O. L. R. 404 ; 31 Alta. L. B. 
oa.—AUS. 

PART VI. SECT. 1, SUB-SECT. 6.— 

A. (d). 

1221 vii. Not to hear case with- 

Old Us jurisdiction ,] — R. v, Brinda, 
[1924] 3 D. L. R. 1092 ; 57 N. B. R. 
323.-- CAN. 

1221 vitL In criminal fnatter.]---’ 

The Buprome Ot. of Ontario has Juris- 
diction to mandamus a oounty ot. 
judge’s orimtnal ct. to try, aooordlz^ to 
the procedure of Criminal Code, s. 8^27, 
a person against whom an indictment 
has been found by a grand jury for the 
oounty. The fact that no rules have 
been made as to the issue of a man- 
damus in a orimiaal matter does not 
pre<dudie the Supreme Ot. from 
ezerdidag its full powers. — A.-Q. fob 
Ontabio V, Dalt, [1924] A, O. 1011 : 
04 L. J. P. 0. 21 : 132 L. T. 210 ; 40 
T. L. R. 814.-~OAN. 

PART VJ. SECT. 1, SUB-SECT, 5.— 

A. (6). 

«I. — The Supreme Ot. of 
Ontario has ju^diotion to grant a 
mandamus to a iudge of a division ot, 
to hear an appecd from a oonvlotion of . 
deft., hy a polios magistrate, of an 


o£fenco contrary to Inland Revenue 
Act, 1906, s. 180 (f). — R. V. SPEilis 
(1924), 55 O. L. R, 290.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5. - 

A. (g). 

1287 ii. .] — Be Holland 

(1876), 37 U. C. li. 214.— CAN. 

PART Vf. SECT. 1, SUB-SECT. 6.— 

A, (h). 

•p. To sign record of acquittal — 
After retirement of judge.] — retired 
judge of a oounty ot. criminal ot. can- 
not bo oompell^ by mandamus to 
sign a record of acquittal for lack of 
juHsdiotipn, after a long interval of 
time. If there is any right to have the 
record signed, the omy competent 
person is the present jud^. — Re Hall 
( 1922), 38 Can. Orlm. Cas. 66.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— B. 

1270 iv. Not where dismissal 

justified,] — Rs Monaghan (1924), 57 
N. R. 242.— CAN. 

1270 V. .] — ^Adams River 

Lxjmbeb Co. v, Kamloops Sawmills, 
Ltd. (1921), 70 D, L. R. 863 ; 30 
B. 0. R. 354.— CAN. 

PART VI. SECT. 1, SUB-SECT, 6.— D. 

1292 i. Oenerat rule — Bill pending 
to repecdAct .] — Where a duty is unposod 
upon a local authority to carry out 
an Act, the fact that a bill has been 
introduced to repeal that Act does not 
justify the local authority in refusing 
to carry out the duty, & mandamus 
lies to compel perfonnanoej;— R. v, 
Ratiwnss Urban DiShuot CkiuNoxL, 
1192311. R. 260.— m. 

4di 


PART VI. SECT. 1, SUB-SECT. 5.— E. 

sr. Municipal council — Imposing con- 
dUiom to permission to erect petrol 
pump outside legitimate scope of counciVs 
fmciimis.] — Held : a inatidamuB should 
be granttjd. — Be Randwiok Municipal 
Council, Ex p. Bowser & Co. (1927), 
27 S. R. N. 8. W. 209 ; 44 N. fci. W. 
W. N. 67.— AUS. 


PART VI. SECT. 2. 

1326 iv. .] — Castlkman 

V. Johnson, [1921] 3 W. W. R. 830 ; 
70 D. L. R. 862 ; 30 B. C. R. 354.— 

CAN. 

PART VI. SECT. 3. 

1341 i. When action for mandamus 
pending.}— An Interlocutory mandamus 
should not be granted, unless It can be 
shown that pltf. will suffer injury by 
waiting for the result of the trial. 
Throof of the claim for damages is not 
a condition precedent to the granting 
of an interlocutory mandamus. — 
Ridings v. Elmhurst School Trus- 
tees (Sask.), {1926} 4 D. L. R. 81 ; 
{1926] 2 W. W. R. 752.— CAN, 


PART VI. SECT. 6, SUB-SECT. 1.— 

A. (a). 

1H60 1. Necessary parties — Man- 
damus against municipal corporation.] 
— ^In mandamus proceedings against a* 
municipal corpn. it is the better 
practice to make parties to the nro- 
oeedings the moniDers of council Sc 
oiBcexs whose allc^d delinquencies 
are involved. — R. (Read) v. Pembina 
Municipal District No. 552, [1922] 
8 W. W. R. 867 ; 70 D. L. R. 559.— 
CAN. 
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1809* Add, Annotations : — Reid.JHe Letters Patent 
^ No, 139,207, Be O&rhonit Akt., [1924] 2 Cb. 
53 ; Swift v. Board of Trade, [1926] 2 K. B. 
181. 

1810. Add. Annotations : — Generally, Mentd. I. B. 


Oonirs* V* Burrell, [1924} 2 iC. B. 52 i JSerbert 
V, I. R. Oomrs., I. B, Oorars. i;. Herbert 
(1925), 9 Tax Cas. 593 ; I. R. Comrs. v. Haw- 
ley, [1928] 1 K. B. 578. 


Part VII. — Quo Warranto. 


1837. Add, Annotations : — Refd. Metcalfe v, Boyce, 
[1927] 1 K. B. 758. Mentd. Layzell r. 
Thompson (1926), 43 T. L, B. 58. 

1846. Add. Annotation: — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1847. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

1952. Add, Annotation : — Refd. Everett v. 
Griffiths, [1024] 1 K. B. 941. 


1954. Add, Annotaiion : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

2007. Add, Annotation : — Refd. Everett v, 
Griffiths, [1924] 1 K. B, 041. 

2034. Add, Annotation ;~Mentd. Leconfield v, 
Thomely (1926), 89 J. P. 199.* 

2046a. Reference to statutory other orders 

& to private & local Acts — Duty to supply 
copies for use of court.] — ^Practice Note, 
[1926] W. N. 308. 


Part VIII.— 

2110. Add, Annotations: — Refd. St. Magnus, etc. 
Parochial CJhurch Council v. London Diocese 
(^ancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochseeflscherei Gemeinniitzige Ge- 
sellschaft (1925), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

2112. Add. Annotation: — As to (1) Refd. St. 


Prohibition. 

Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 

2121. Add. Annotation: — As to (2) Folld. R. v. 
North, Ex p, Oakey (1926), 43 T. L. R. 60. 

2128. Add. Anyiotaiion : — Mentd. R v. Electricity 
Comrs., Ex p, Yorkshire Electric Power Co. 
(1927), 138 L. T. 230. 


PART VII. SECT, 2, 

1840 i. Discretion of court — Court 
hound to consider all circumstances ,} — 
On application for a ouo warranio, the 
ct. consider whether In all the 
circumstances the public interest calls 
for the exercise of its discretion in 
favour of appet. — K. (Boudrot) v. 
Johnston, [1923] 2 D. L. R. 278 ; 50 
N. S. It. 214.—CAN. 

1840 a. .] — Where an 

application for quo warranto is made to 
the Ct. of K. B., the granting or with- 
holding of leave is in the discretion of 
the ct., & the discretion ought to bo 
exercised upon a sound consideration 
of 'the particular circumstances of each 
case. — R. (Mathk9on)v. IIubkr, [19241 
2 D. li. R. 905 ; 2 W. W. R. 596.— 
CAN. 

PART VII. SECT. 3, SUB-SECT. 1.— 

A. (d). 

1871 iii. .] — ^An appUcal ion for 

a quo vmrranio, to test the validity of 
the appointment of an inspector, on the 
ground that the appointmcuit was 
illegal because there was already an 
iusiKJCtor in office, was dismissed, as 
« he immlcipality hod power to api)oInt 
“ ouo or more inspectors.'* —R. v. 
Tiiibault (1926), 59 N. S. R. 93. — 
CAN. 

PART VII. SECT. 3, SUB-SECT. l.—F. 

St. V'ailurc to 'post name of 

C(indida<€.l— Where after being legally 
nominated as a councillor lor a rural 
mimiclpality, a candidate informs the 
clerk & rctuming officer that he is 
consiaering withdrawing, but does not 
withdraw, Sc the rctuming officer does 
not post his name as one of the 
nominet^ but dcclaies another candi- 
date elected by acclamation, a qw) 
warranto proceeding is the cori*oct 
method for testing the latter’s right 
to the office, — R. (Maokay) v. Goon, 
[1022] 1 W. W. R. 712; 66. D. h. R. 
763.— CAN. 


Diaqualiflcaiion of candi- 
date.} — ^Where a person eloctM to a 
municipal office is at the time of his 
election disqualified for election, the 
olcotion can only ho attacked by an 
election petition ; but where ho is 
disqnallflod from holding municipal 
office his case comes under the category 
of continuing disqualifications which 
afford good groimd for a proooodlng by 
quo warranto. — R. (Nuttali.) v. Brown 
[1923] 2 W. W. R. 511 ; 33 Man. L, R. 
184.— CAN, 

sz. Statutory remedy avail- 

able.} — Tho remedy by quo warranto is 
not excluded by another statutory 
remedy, unless the Legislature has so 
declared expressly or by necessary 
Implication. — R. (McAbthub) v. May- 
oocK. [1924] 4 D. L. R. 1222; 3 
W. W. R. 540.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— - 

B. (a). 

t i. Proof of interest.} — 

R. V. McKenzie (1851), 2 C. L. Ch. 36. 

—CAN. 

PART VII. SECT. 4, SU^-SECT. 2.— 

B. (b). 

c i. .1 — R. (Matheson) V. 

Hubek, [1924] 2 D. L. R. 905 ; 2 
W. W. R. 596.— CAN. 

PART VH. SECT. 4, SUB-SECT. 2.— 

B. (o). 

1958 iii. .]— K. r. Adams 

(1850), 1 C. L. Oh. 203.— CAN. 

1969 i. What is acquiescence.] — 
Acquiescence by a relator in the 
alleged ofConoo, to bo fatal, must bo 
acquiescence at the time the alleged 
olTonce is committed. The anhsoquent 
conduct of a relator in agreeing to 
overlook the oqtial alleged guilt of 
others does not constitute disqualify- 
ing aoquiesoence. — R. (Matheson) v, 
Hubre. [1924] 2 D. L. R. 905 ; 2 
W W. R. 596.— CAN. 

492 


PART VII. SECT. 4. SUB-SECT. 3. 

1990 1. Effect of delay.} — Unneces- 
sary delay in making an applioatiou 
for a rule nisi tor quo warranto is a bar 
to that remedy. A delay from Oct. 
to Apr., the ct. having sat twice 
in tho meantime. Is a delay of such 
length. — lie Grosman & McLeod'h, 
Election, Ex p. Howard (1922), 70 
D. L. R. 589.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

sa. Necessity for — That motion 
'inode, at instance of relator.} — On a 
motion for a quo warranto, an affidavit 
stating that tho motion is made at 
the instance of the relator must bo 
filed before the service of tho notice 
of motion or petition, & where it has 
not been so filed the motion will fail. 
— R. (Maokat) V. Good, [1922J 1 
W. W. R. 712 ; 66 D. L. R. 761- 
CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— C. 

2017 i. Acceptance of office— -Accept - 
aihce or acting in office need ‘iwt be 
stated.] — R. v. Stephenson (1851), 1 
C. L. Ch. 270.— CAN. 


PART VII. SECT. 6. 

1 i. .1 — R. (MoArthur) V. 

Douckt, [19241 3 D. L. R. 812.— CAN. 

sb. Defence — Failure, to answer dbf edi- 
tion — fa admission of truth of objection. 1 
— R. V. Soorr (1851), 2 C. L. Ch. 98.— 

CAN. 

PART VIII. SECT. 2. 

h i, .] — Minister 

FOR Ladour & Industry (N. 8. W.) 
V. Mutual Lite & Citizens Assurance 
Co.. Ltd. (1922), 30 C. L. R. 488 ; 28 
Argus L. R. 252 : 22 S. R. N. 8. W. 
610 ; 39 N. 8. W. W. N. 94 ; (1922), 
N. S. W. Ind. Arbu. Cas. 20.— AU8, 
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2129. Add. Annoiaiiona : — ^Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
ChanceUor, [1923] P. 38. Held, B. i\ North, 
Exp. Oakey (1926), 43 T, L. B. 60. 

2130. Add. Annotation : — ^Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 

1 B. V. Powell, Ex p. Camden, [1925] 1 K. B. 
641. 

2132. Add. Annotations : — Consd. R. v. Swansea 
Income Tax Comrs., Ex p. EngHsh Crown 
Spelter Co., [1926] 2 K. B. 260. Refd. R. v. 
Electricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. 

2132a. .] — R. V. Kingsiaitd 

Pabish, Inspector of Taxes, Ex p. Pear- 
son, Kinosland Estate, R. v. Kingsland 
Parish Income Tax Combs. & Inspector 
OF Taxes, No. 1141a, ante. 

2138. Add. Annotation ^Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210. 

2142a. .] — A writ of prohibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — 
R. V. Norfolk JJ., Ex p. Davidson (1925), 
69 Sol. Jo. 668, D. C. 

2149a. .] — ^Appcts. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax ; — Held : prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.— R. v. Swansea Income 
Tax Combs., Ex p, English Crown Spelter 
Co., [1926] 2 K. B. 250 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L. R. 605 ; 9 Tax Cas. 
437 ; svb nom. R. v. Income Tax General 
Comrs., Ex p. English Crown Spelter Co., 
Ltd., 69 Sol. Jo. 606. 

2168. Add. Annotation : — Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K. B. 491. 

2185. Add. Annotation : — Mentd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 138 L. T. 230. 

2187a. .] — In the case of the misinterpreta- 


tion of an Act by an inferioi* ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confess^ to be within 
its 3 urisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that .the party applying for the prohibition 
has, in the course of the proceedmgs in the 
inferior ct., alleged the grounds for a contreiry 
interpretation of the Act on which he applies 
for the prohibition. So that the inferior ct. has 
proceeded notwithstanding such allegation. — 
Home v. Camden (Earl) {1195)^ 6 Bro. Pari. 
Cas. 203 ; 2 Hy. Bl. 633 ; 126 B. R. 687 ; 

S* C. stfb nom. Camden (Lord) v. Home 
( 1791), 1 Hy. Bl. 476. 

Annotations: — Uonsa. Gould v. Gappor (1804), 5 Bast, 346. 
Distd. Wadsworth v. Spain (185lji 17 Q* B. 171. Apld. 
H. V. Greenwich County Court Jua^ (i S88), 60 L. T. 248. 
Refd. Garo V. Qapper (180.S), 3 East, 47 Veley v. Bnrder 
(1841), 12 Ad. oc El. 266 ; Re Appledore CoTUmutation 
(1845), 8 Q. B. 139 ; Egyptian wnded WarehouseH Co. 
V. Yoyasn Gosh! Kaisha, [1922] 1 A. C. 111. Mentd. The 
St. Tudno, [1918] P. 174. 

2196. Add. Annotation : — ^Mentd. Lapish v. Braith- 
waite (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations : — Consd. St. Magnus, etc. 
Parochial Church Coimcil v. London Diocese 
Chancellor, [1923] P. 38 ; R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

2220. Add. Annotation Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2221. Add, Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B, 171. 

2254. Add. Annotation : — Refd. R. v. Electricity 
Comrs,, Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171. 

2287. Add. Annotations : — Consd. R. v. Electricity 
Comrs., p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Mentd. 
R. V. Maidsttme Prison, Ex p. Maguire (1925), 
133 L. T. 7i0. 

2290. Add. Annotation : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2803. For the existing paragraph in original 
volmne substitute as follows ; — ' 

Electricity Commissioners.] — ^The powers of 
the Electricity Comrs. are to be exercised 
judicially So not ministerially, So a writ of 
prohibition will issue if they make an order 


PART VIII. SECT. 4, SUB-SECT. 2. 


2150 vi. .] — Prohibition is 

granted where there is want of Juris- 
diction in an Inferior ct. — Rosbnbero 
V. The Maooabess, [1923] 2 W. W. K, 
320.-0 AN. 

2160 vli. .y -Re WOODBOOF, 

[1926] 3 D. L. R. 9( 3 ; 44 Can. Crim. 
Cos. 199.-— CAN. 


2160 viii. .3— He R. v. Laaibtox 

Ont.) (1926), 46 Con^ Crim. Cas. 13.- 

CAN. 

2160 ix. .] — ^Prohibition should 

not issue, unless it Is clear on the face 
of the proooedlzigs that there is want 
of Jurisdiction. — Children's Aid 
‘^ ociRTY OF St. Adelabd V. 8te. Rose 
Rural Municipality (Man.), [1926] 
4 D. L. B. 466 ; [1926] 3 W. W. R. 8 ; 
46 (3an. Crim. (jos. 306.— CAN. 


2150 X. 


-.] — Tho writ of nro- 


blbltion may be resorted to only where 
there is a complete lack of Jurlsdlotion. 
■ — R. V, Dee (Man.), [1927] 4 D. L. R. 
1066; [1927] 3 W. W, R. 629; 49 
Can. Crim. Oos, 67. — CAN. 


2160 xi. 8. P. R. V. JoTOE, Ex p. 


IMekedith, [1927] V. L. R. 481 ; 49 
A.L. T. 67 ; [19271 Argus L. R. 348.— 

AUS. 

PART VIII. SECT. 4, SUB-SECt; 4.— A. 

2184 iv. .] — Re Wilton 

Farmers' Co-operative Assoon. v, 
Bubqess, [1924] 4 D. L. R. 436 ; 65 
O, L. R. 634.— CAN. 

PART VIII. SECT. 5, SUB-SECT, 1. 

BO. Before hearing.] — writ of pro- 
hibition, prohibiting a district ot. Judge 
from hearing an appeal from a sum- 
mary oonviotion, on the ground of 
want of Jurisdiction: — Held: good. — 
R. (Lamson) V. Sharps So Inolis, 
[1921] 3 W. W. R. 67t ; 66 D. L. R. 
521 ; 36 Can. Crim. Gas. 326 ; 15 Saak. 
h. R. 86.— CAN. 

sd. .] — A motion for pro- 

hibition being commenced before the 
magistrate has heckrd tho evidbnoe in a 
charge may be dismissed without 
prejudicing appot, as to any motion 
he may make at a later stage. — R. v, 
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Jaeger Co. (1922), 38 Can. Crim. Cas. 
180.— CAN. 


PART VIII. SECT. 6, SUB-.SECT. 3.— A, 

if. Before defence filed or moHer 
dealt with .] — ^Where want of Juris- 
diction docs not appear on tho face of 
tho proceedings, the application should 
be made before Judgment. The fact 
that a defence has not been filed, or 
that tho matter has not been dealt 
with by the inferior ct., is not a groimd 
against deft. applyiM for prohlbitjon. 
— Rosenberg v. The Maooabebs, 
[1923] 2 W. W. R. 320.— CAN. 


PART VIII. SECT. 6. 

2287 i. Not to persona withovt 

lawful auOiorUy purporting to act as 
court.] — R. (Kelly) v. Maguire & 
0*Sheil, (19^1 2 I. R. 58.— IR. 

nl. 8. P . — Waterside Workers’ 
Federation op Austbaija v, Gil- 
christ, Watt & Sanderson, Ltd. 
(1927), 34 C. L. R. 482.— AUS. 

b. Add ** recsd, on other grounds. 
16 S. C. R. 707.” 
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^Ting effect to an uUra vires aoheme*— B, v. 
jffiLBCTRicrry Combs., E » p , London Elbo- 
TEioiTY Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 164; 88 J. P. 13; 39 T. L, R. 716; 
68 Sol. Jo. 188 ; 2l L. G. B. 719, 0. A. 


Annotaiions Apld. K. V. CbuToh Assembly Lesfslative 
Committee Sc Chtiroh Assembly, Ex p. Hayne.s Smltb 
(1927), 44 T. L. 11. 68. B^d. B. v, Eleotpicity Comrs., 
Ex i?. Vorksbire Electric Power Co. (1927), 91 J. P.191. 
Mentd. Prager v, Blatspiel Stamp Sc Meaoook, £1924] 1 
£1. B. 566. 


2809. Add. Annotcdion : — Held* R. v. Electxicity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2810. Add. Annotation : — Reid. B. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2812. Add. Annotation : — Hold. B. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2814* Add. Annotation .*r*Medtd« Graham v. Gra- 
ham, [1923] P. 31. 

2821. Add. CUcUi^ .—[1923] P. 38. 

2328a. Helerence to statutory & other orders Sc to 
private Sc local Acts — ^Duty to suf^ly copies 
lor use ol court.]— tPractioe Note, [1920] 
W. N. 308. 

2345. Add. Annotation : — ^Reld. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

2882. Add. Annotations : — ^Reld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 88. Mentd. B. v'. 
North, Ex p. Oakey (1920), 43^T. L. B. 60. 

2888. Add. Annotcdions : — ^Reld. Pickford v. Quirke, 
Pickford v. I. B. Comrs. (1927), 43 T. L. B. 
659. Mentd. Ingle v. Farrand. [1925] 2 K. B: 
728; I^cklord v. QuirkOi Pickford v. I. R. 
Comrs. (1927), 138 L. T. 600. 

2401* Add. Annotation : — ^Reld. Campbell v. 
Poliak, 11927] A. C- 732. 


Part IX.- 

2421. Add. Annotaiiofik : — As to (1) Refd« B. v. 
Electricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. As to (8) Refd. B. v. Electricity Comrs., 
Ex p. London Electricity Joint Committee 
Go. (1920), [1924] 1 K. B. 171. Qe^ierally, 
Mentd. Frome United Breweries Co. v. Bath 
JJ., [1926] A. 0. 586; R. v. Sheffield JJ., 
Exp. Bawson (1927), 91 J. P. 193. 

2422a. Remedy by way of appeal — ^Notice of 

appeal given.] — B. v. Kinosland Parish, 
Inspector op Taxes, Ex p. Peabson, 
Kinosland Estate, R, v. Kinosland Parish 
Income Tax Comrs. & Inspector op Taxes, 
No. 1141a, arde. 

2430. Add. Annotations : — ^Mentd. Ord v. Ord, 
[1923] 2 K. B. 432 ; Jacobson i\ Frachon 
( 1 927 ), 1 38 L. T. 380 ; Salvesen (or von Lorang) 
V. Austrian Property Administrator, [1927] 
A. O. 641. 

2448. Add. Annotation : — FoUd. B. v. Central 


Certiorari. 

Criminal Court JJ., Ex p. L. 0. C., [1025] 2 
K. B. 43. . 

2449a. Not to quash order.! — ^The K. B. Div. 
of the High Ct. of Justice has no jurisdiction 
jo issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
— B .. V . Central Criminal OoxnaT JJ., 
Ex p. London County Council, [1926] 2 
K. B. 43 ; 94 L. J. K. B. 479 ; 182 L. T. 
066 ; 89 J. P. 65 ; 41 T. L. R. 269 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D. 0. 

2458. Add. Annotations: — As to (3) Apld. B. v. 
Church Assembly Legislative Committee & 
Church Assembly. Ex p. Haynes Smith 
(1927), 44 T. L. R. 68. Retd. B. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co, (1920), [1924] 1 K. B. 171. 

2521. Add. Annotation : — Refd. B. v. Cory, [1927] 
1 K. B. 810. 


PART VIII. SECT. 7. 

2319 via. .] — Circum- 

stances in which : — Ettd : resp.. hy 
^plying to the iudge of the Division 
Ct., under Divteion Cts. Act, to set 
aside a judgment, had not waived his 
rights to move for prohibition. — Re 
Oku V . Xrspbky, [1925] 3 D. L. B. 
1018 ; 57 O. L. B. 353.~-CAN. 

2319 vlii. .] — ^Where a 

person appears at the hearing of an 
athllatioii summons only to protest Sc 
to object, to the jurlsdiotlon, he does 
not, by remaining there after his 
objection is overruled, & by endeavour- 
ing to discredit complainant's story, 
voltmtarily submit himself to the 
jurisdiction or deprive himself of the 
right to apply for a prohibltibn. — 
Exp. Hotjues (1927), 27 8. K. N. S. W. 
253 ; 44 N. S. W. W. N. 82.— AUS. 

FART VIH. SECT. 8, SUB-SECT. 4. 

ik. AgatMt parties,] — Prohibition 
lies against paraes as well as against 
the judge erf the inferior ot. — Boskn- 
BRBG o. The Maooabeeb, [1023] 2 
W. W. R. 320.— <IAN. 

PART VIU. SECT. 8, SUB-SECT. 10. 

2401 1. Not from order as to costs .] — 


On granting a writ of prohibition pre- 
venting a meigistrate from proceeding 
with the hearing of a charge, costs were 
given against the informant. On 
apjieal as to ooBte:^Ejdd: the appeal 
should be dismissed. — B. v. Lbonarp, 
[1921] 3 W. W. R. 788 ; 66 D. L. R. 
497 ; 36 Con. Grim. Cas. 255 ; 15 Sask. 
h, B. 29.— CAN. 


PART IX. SECT. 1. 


g J. .] — n. p, Dbkny 

(1921), 61 D. L. R. 663; 86 Con. 
Grim. Caa. 77; 51 O. L. R. 121.— 
CAN. 

g ii. ,] — R. V. WOOMTOOK, 

Town AsasssoBa, Ex p. Bank of 
Nova Sootia (1982). 68 D. L. R. 48. — 

CAN. 



g .] — ^Mahammad Baza 

Sahsb Beloami. V. Sadabita Bao 
(1925)^ 1. L. B. 49 Had. 49.— IND. 

g F. — —.3 — R. V. O'BIUXN, 
Ex p. THEBtAinuT (1917), 45 N. B. U. 
275; 29 Can. €^. Gas. 141; 41 
D. L. B. 97.--OAN. 


si. 


82 B. O. B. 616.— CAN. 


«J — E. «. OlSEK (1923), 
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PART IX. SECT. 4 . 

sl. Chneral rule — Persons illegally 
purporting to act as court,] — ^Where the 
assumption of authority by a trlbun«kl 
is illegal from the beginnlniL It is not 
eublect to certiorari, — R. (Kelly) v, 
Maouibb & 0*Shsil, [1923] 2 I. R. 


PART IX. SECT. 5, SUB-SECT. 2.— A. 

2495 a.’— .] — A. writ of 

certiorari is not granted ex debUo 
justUicB or as a matter of legal righit, 
but is an application to the sound 
discretion of the ot.. Sc where there are 
disputed questiohs ot fact whlih oaa- 
not be satisfactorily tried out on 
affidavits, but should be tried by vivd 
voce testimony. Sc the questions tn- 
yolved are ];>enalng for decisiDn in, the 
Ot. of K. B«, the appU<mttoxi for 
certiorari will not be granted. — ^WoKK- 
MBN'S OOMPENSATXON BOAAD V, BA- 
THUBST Lumber Co.. [1928J 4 D. L. R. 
84.— CAN., 

PART DC. SECT. 6, SUB-SECT. 1.— A, 

t i. — — . 3— Where the inferior ot. 
has. Sc the ct. above has not, juris- 
diction, certiorttri cannot be ^ 
PiNSRKT V, Boyd Sc MqBom 
4 NfWl. L, E. 727.— NFXJD. 



▼d. AnuMm. Omb 8S2»-eS68. 


25B2. ^<WL J.tino<a^ion ; — ^Itatd. Leytoa U. 0. i?. 
Wakitison. [1027J 1 K; B. 863. 

2556. Addi, Citation Jur. 151. 

2566. Add, Annotation: — ^Refd. B. v. Karris, 
[1927] 2 K. B. 687. 

2718. Add, Annotations — Consd. B. v. Electricity 
Comrs., Bx p. hondon Electricity Joint Com- 
mittee Co. (1020), [1924] 1 K, B. 171. 

2720* Add, Annotation : — ^Refd. B. v, Sheffield. JJ*> 
Ex p, Bawson (1927)| 91 J. P. 193. 

2724. Add, AnnotaUon:' — As to (2) Retd. Prome 
United Breweries Co. v, Bath JJ., [1926] 
A. 0. 686. 

2725* Add, Annotation: — Retd. !9Vome United 
Brewedes Co. v, Bath JJ., [1926] A. C. 686. 

2726a. Certificate of Post Office medical 

officer — Workmen’s Compensation Act, 1925 

(c. 84).]— Appct., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appct. was not 
suffering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie ; (2) it issued ex 
‘ debito jvMitce at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) (/) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 


tificate ^ could not inqtxre into its validity. — 
B. 1^. I^btmaster-Geotral Ex p. Car- 
MIOHABL, [1928] 1 K, B. 291 ; 96 L. J. K. B. 
347 ; 137 L. T. 26 ; 91 J. P. 43 ; 43 T. L. B, 
228 ; 21 B. W. O. C. 220, D. 0. 

2771. Add, Citation 2 B. B. A. 612. 

2795. Add. CUation .-—27 Cox, 0. 0. 263. 

Add, Annotations: — ^Refd. B. v, linodlnahiro 
JJ., Ex p. Brett, [1926] 2 K. B. 192. Menld. 
Nadan v, B., [1926j A. 0. 482. 

2797. Add, Annotation : — Reid. B. v, Sheffield JJ,, 
Ex p, Bawson (1927), 01 J. P. 193. 

2812. Add, Annoic^n : — Expld. & Dlstd, B. v. 
Central Criminal <Ik>urt JJ., Ex p, L. 0. C., 
[1925] 2 K. B. 43. 

2820. Add, Annotation : — MtStM Fox v. Fox, 
[1926] P. 167. ^ 

2822. Add, Annotation Apim^ B. V, Postmaster- 

General, Ex p, Carmichael (1927), 96 L. J, 
K. B. 347. 

2830. Add, Annotation: — Reid. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2824. Add, Annotations : — ^Refd. R. v, Adams, Ex p. 
Pope, [1023] 1 K. B. 416 ; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2862. Add, Annotation : — Reid. Prome United 
Breweries Co. v.'Bath JJ., [1920] A. C. 586. 

2869. Add. Annotation : — Consd. Frome United 
Breweries Co. v, Bath JJ,, [1026] A. G. 586. 
2923. Add, Annotation : — Refd. Kenney v, Kenney 
(1925), 133 L. T. 400. 

2955. Add, Annotation : — Distd. B. v. Central 


PART DC. SECT, 6, SUB-SECT. 2.— A. 

2711 1. Distress warrant 

for liquor exportation tec,) — Where the 
duty of aeseBRixig a tax rested with the 
A.-G. for the province, & the pro- 
Yinoial Secretary -Treasurer had power 
only to determine whether the tax 
should be recovered by distress or by 
action ; — Held : certiorari would not 
lie to briner into the Supreme Ct. a 
distress warrant sigrned by the Secre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial & 
not judicial. — Hethebinoton v. Secu- 
rity Export Co., Ltd., [1224] A. O. 
U88 : 94 L. J. P. C. 1 ; 132 L. T. 216, 
--CAN. 

d i. Decision of county court 

reversina dismissal of offender ,^ — Where 
on the trial of an ononce punishable by 
summary oonviction the magistrato 
dismisses the charge, & on appeal to 
the county ct. ho is reversed & accused 
convicted, redress may ho sought by 
certiorari, — R. v. Meehan, [1925] 2 
I). L. K, 411 ; [1926] 1 W. W. R. 819 ; 
43 Can. Orim. cSs. 325.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 

B. Ca). 

8768 1. Omeral rule,] — R. v, Babky» 
Sx p, Lindsay (1922), 70 D. L. R. 
193 ; 88 Can. Ortm. Oas. 190. — CAN. 

2768 IJ. .) — The ouestion 

whothey a deoislon of a wreck oomr. 
sitting as a ojb. under C^mada Shipping 
AoVR. a 0., 1906 (o. 113), Part -X., 
was made In excess of his lurlsdlotion 
oeuk be inquired into on certiorari. — Jie 
Berquist, 1102^ 2 D* L. R. 690 ; 
1192.51 I W.W, A, 1084.--CAN. 

2768 Ul. A'-^Exp, JONBS (N.B.), 

[1926] 1 B. L. R. 687 ; 46 Can. Crim. 
C^. 169.— 4)AH. 

8789 1. SuMciency of eoidenee in court 

under Teimpergnce 
Act, R, S, a, 1980 (o, 194).]— AppHqa- 
Unn tor a eemorari to quash a 
vlotioh mfiier the above Aot m 
above gsounSif ^'dliiSDlssed.*--B. 


Grant (Sask.), [1922] 2 W. W. R. 
624 ; 69 D. L. R. 718 ; 38 Can. Crim. 
,Cas. 234.— CAN. 

2789 ii. .] — ^When a county ot. 

judge has acted entirely within bis 
jurisdiction Sc has decided a question 
of fact upon ovldonoe properly before 
him. certiorari does not lie to remove & 
quash such deoislon, merely upon the 
ground that it is not warranted by the 
evidenoe or weight of evidence . — Ex p. 
Smith Lumber Co., Ltd. (1924), 51 
N. B. R. 440.— CAN. 

2789 iii. .l—rRe Hillman (N. S.) 

(1926), 46 Can. Crim. Cas. 308.— CAN. 


sm. Plea of guilty** disputed ,] — 
Deft, having pleaded guilty Sc being 
summarily convicted by a police 
magistrate, moved for a certiorari^ 
denying that he bad so pleaded: — 
Held : deft, had pleaded ralty, & the 
motion was dismissed.—^, v. Arm- 
STRONQ (1922), 38 Cto. Oim. Cas. 98. 
—CAN, 

sn. .] — Where deft, hod been 

summarily convicted by a magistrate, 
who had been Informed by a sworn 
Interpreter that deft, pleaded guilty : — 
Held: certiorari was not available, 
unless the presumption that the pro- 
oeedingswere regular was rebutted. — 
R. vTLbb Wah Dai (1923), 41 Can. 
Orim. Oas. 162.— CAN. 




.1 — The ot., on certiorari 

quash a oonvlotion by a magistrate, 
made without evidenoe being taken 
but on the statement of the sworn 
Interpreter that accused pleaded guilty, 
where it appears to the ot. that accused 
did not reauy understand what offence 
he was charged with. In such 4 cose, 
aooused cannot be taken to bare pleaded 

S 8c the magistrate had no juris- 
a to oonviot, — R. e, Mlaker, 
[19931 8 W. W, R. 988; 40 Can. 
OAm, Oas. 987.— <iAN. 


?ART IX, SECT. 6. SUB-SECT. 8.— 
B. (b) i. 

2801 i, Cfenerai rule.]— Want ol 
jurisdiction in a ma^trate Sc trregu- 
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larities in procedure which touch the 
substantial rights of appct. constitute 
those exceptional ctreumstanoes which 
justify relief by way of certiorari, even 
though appot. has a right of appeal. — 
Okrby V, Spangler. [19251 1 D. L. R. 
859 ; [1925] 1 W. W. R. 618 ; 19 Sosk. 
L. R. 250.— CAN. 

2801 ii. .] — R. V, Ryan, [1926] 

1 D. L. R. 877 ; 43 Gan. Crim. Cas. 
223 ; 62 N, B, R. 104.— CAN. 

PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) iii. 

2826 i. Oeneral rule ,] — ^Where the 
jurisdiotion of an inferior ot. depends 
upon a fact collateral to the actual 
matter which that ot. has to try. It 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwise possess. 
The lower ot must decide as to the 
collateral fact in the first instance, but 
the superior ct. may. upon certiorari 
inquire into the oorreotness of that 
deoislon. — R. (Grbbnawat) v. Armagh 
JJ., [19241 2 I. R. 55.— IR. 


PART IX. SECT. 6, SUB-SECT. 8.-f- 

B. (d). 


88701. Oeneral rule.} — Where a 
conviction was bad on its face : — Held : 
a writ of certiorari should issue Sc the 
oonvlotion be quashed. — E. (Eustaob) 
V. Tipperary County District 
Justice, [1924] 2 I. R. 69.— IR. 


2888 i. Coneteions— Pomol defect 
tn.l— It Is the duty of the ct. on 
certiorari to see that oonvlotionB are 
perfectly reguto infornL— R. v, Hino 
Hop, [1926] I W. W. R. 799 : 46 Con. 
Orim. Cos. 239; 37 B. C. R. 158.— 
CAN. 


PART DC. SECT. 6, SUB-SECT. 2.— 

B. (•). 

it. Perjury.}— A oonvlotion can be 
attacked on cerHorari on the ground 
of Perjury or other fraud. — R. v. 
SaSHUE, [1924] 1 D. L. R. 695; 40 
Oan. (Sim. Oas, 222 ; 19 Alta. L. H, 
677 ; (X9981 2 W. W. R. 1196.— CAN. 
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Odminal Couit JJ., Em t>« Xi« 0« {1925T 2 

“ B. 43. 

3069. Add. AnrioUdion : — Refd. B. v. Adams, Emp. 
Pope (1923), 128 L. T. 697. 

3131a. Who may apply — Not plaintiff.] — Sowton 

V. CtJTLEB & Clbrke (1675), 2 Kep. Oh. 108 ; 
21 B. R. 630. 

Annotation : — ^Apld. Giusti Patents &. Enirineerinfi: Woi^ v. 

Magers, [1923] l Ch. 516. 

3131b. 8. P. Giusti Patents & Engineering 
Works, Ltd. v. Maggs, [1923] 1 Oh. 515 ; 
92 L. J. Ch. 345 ; 40 R. P. C. 199 ; aiib nom. 
Giustt Patents & Engineering Works, 
Ltd. V. Maggs, 129 L. T. 438. 

S142a« Reference to statutory & other orders & to 
private & local Acts — Duty to supply cdples 
for use of court.] — Practice Note, [1926] 

W. N. 308. 

3168a. "Removal of cause applied for by 

plaintiff.] — SowTON v. '-Cutler & Ct^erke 
(1675), 2 Kep. Ch. 108 ; 21 E. R. 630. 

Annotation : — Apld. Giusti Patents & Engineering Works v, 
Maggs, [1923] 1 Ch. 515. 

3168b. No appearance by defendant in 

proceedings in sup^lor court.] — Giusti 
Patents & Engineering Works, Ltd. v. 
Maggs, [1923] 1 Ch. 515 ; 92 L. J. Ch. 345 ; 
40 R. P. O. 199 ; sub nom. Giusti Patents 
& Engineering Works, Ltd. v. Maggs, 129 
L. T. 438. 


3185a. 


(1750) 


3185b. 


-.] — Gunn v. 


1 Wils. 277 ; 95 B. R. 617. 

.] — On the removal of a 


cause from an inferior to a superior ct„ if 
pltf, denJai*es de novo, 'he is not bound to 
declare in the same form of action as that in 
the inferior ct. — ^Bowerbank v. Walker 
(1787), 2 Chit. 517. 


3209a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 


3352a. 8. P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
436 ; 1 Dow. & Ry. M. 0. 114. 

3356. Add. Annotation : — ^Mentd* R. v. Oorffeld 
(1923), 128 L. T. 305. 

3433a. Cross-examination of deponent — When 

ordered — Only In very special circumstances.] 

— R. V. Kent J.T., Ex p. Smith, [1928] W. N. 
137. 


3456a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

3560. Add. Citation : — 2 L. M. & P. ,130. 

3581. After this case add “ 8'ee, now^ Judicature 
(Consolidation) Act, 1025 (c. 49), s. 25.*^ 


Part X. — The Attorney-General. 


3637, Add. Annotations : — Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Refd. 
A.-G. V. Denby, [1925] Ch. 696. Mentd. 
Deuchar v. Gas Light & Coke Co., [1924] 2 
Ch. 426. 

3637a. -.] — ^Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an . unauthorised exercise of its 


powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-G. v. Westminster City 
Council, [1924] 2 Oh. 416 ; 93 L. J. Ch. 573 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. R. 
711 ; 68 Sol. Jo. 736 ; 22 L. G. R. 506, C. A. 
3651. Add. Annotation: — As to (1) Refd.. A.-G. v. 
Denby, [1925] Cb. 696. 

8684. Add. Annotations : — ^Refd. A.-G. v. West- 


PART DC. sect. 7, SUB-SECT. 2.— 

C. (a). 

3042^i. Right not taken away — Urilesa 
exnreaalv stored.] — Where a statute 
takes away the right of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown. — 
R. V. On Sing, [1924] 2 W. W. R. 258. 
—CAN. 


PART DC, SECT. 9, SUB-SECT. 2.— I. 

8287 1. No appeal lies — Criminal 
maUer.y—Tho Ct, of Appeal in British 
Columbia has no jurisdiction to hear 
an appeal from the refusal of a judge 
to grant a writ, of certiorari In aid in 
crii^nal matters. — R. v. McAdam, 
[1 925) 4 D. L. R. 33 ; [3 925] 3 W. W. K. 
257 ; 44 Can. Criin. Cas. 165 ; 86 

B. C. II. 168.— CAN. 

PART IX. SECT. 9, SUB-SECT. 8.— 

A. (0). 

8878 U. May he amwnded.'l — 

Leave may he given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relied upon. — R. (Leslo:) 
V. Maroovioh, 11923] 2 W. W. K. 975 
—CAN. 

PART IX. SECT. 9. SUB-SECT. 8.— 
A. (d) ii. 

8410 i. Absence or excess of juris- 


diction — May be shown by aMduvit .] — 
While on certiorari the depositions 
before tlio magistrate cannot be con- 
sidered by tlie ct. in determining 
whether Ills jurisdiction was estab- 
lished, yet appet. wlio soelcs to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in proper matorlql, & thus 
present to the ct., any facias, whether 
mthln or outside the depositions, 
which would affect the jurisdiction of 
the magistrate. — R. v. Rozonowski, 
[1926) 1 D. L. R. 732 ; [19261 1 

W. W. R. 241 ; 45 Can. Crim. Cas, 
193 ; 36 B. C. R. 327.— CAN. 


PART IX. SECT. 9, SUB-SECT. 3.— 
. A. (e). 

•w. Affidavits Undxng to establish 
guilt of accused — Not admi8sU)le.}^ 
R. V. Mlaker, [1923] 3 W. W. R. 988. 

— CAN. 


PART IX. SECT. 9, SUB-SECT. 8.— K. 

3556 i. peneral rul^— Whether couri 
will examine eoidencer-^SuTnmary con- 
viciion .] — In the case of a summary 
oonviotion for an indictable offence 
the ot. on certiorari is not precluded 
from examining the evidence to asoor' 
tain if there was any leg^ evidence 
upon which accused could bo or ought 
to have been convict^. — R. v. Oakes, 
(19231 1 W. W. R. 1220 ; 89 Can. Orlm. 
Cas. 329.— —CAN. 


3566 ii. v. 

jAciiSON. [1924] 1 W. W. R. 847 ; 
41 Can. Crim. Cas. 416, — CAN. 

3556 iii. ■•]— 'R. v, 

Brandelina, [1927] 1. W. W. R, 832 ; 
47 Con. Crim. Cas. 166 ; .S8 B. G. R. 
87.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— M. 

sy. Whether appeal lies — Criminal 
proceedings .] — No appeal lies to the Ot.' 
of Appeal from an order made by a 
jud^ of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
oonviotion under the Cidmlnai Code. — 
Re Nagy, Nagy v. Gall (Sask.), [19261 
3 W. W. bL 759 ; 46 Can. Crim. Cas. 
333.— CAN, 


PART X. SECT. 8, SUB-SECT. 1. 

Bz. Cannot sue in official name on 
behalf of himself jjersonaKiLl— A.-G. 
FOB Ontabio V. Russell a02i), 64 
D. L. R. 69 ; 49 O, L. R, 103.— CAN. 


PART X. SECT. 3, SUB-SECT. 2. 

8688 ii. — .] — Semble : a bill 

to remove a fixed bridge across a navig- 
able river as impeding navigation, & 
to erect instead a drawbridge, as 

P rovided for bv statute, should bo by 
ie A..-G*,^ where the statute was 
passed for the general benefit of the 
public.— C ull v. Gbanx> Tbunk Ry. 
Go. (1864), 10 Gr. 491.— CAN. 
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minster City Ooxmcil, [X924] 2 Oh. 416. 
Mentd. Deuchar t;. Oas Light ^ Coke Co., 
[19261 A. 0. 691. 

Add. Annotation : — Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 642. 

3688 . Add. Annotation: — Refd. A.-G. v. Denby, 
[1926] Ch. 696. 

3708. Add. Annotation : — Reid. K. v. Copestake, 
Ex p. WilldMon, [1927] 1 K. B. 468. 

3715. Add. Annotation : — Refd. Salisbury &, Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
666 . 

3718. Add. Annotation : — Refd. Hardie & Lane v. 
Ohiltem (1927), 96 L. J. K. B. 773. 

3719. Add. Annotations : — Apld. Hurley v. Stepney 
B. C. (1923), 67 Sol. Jo. 767. Mentd. St. 
Nicholas, Aeons v. L. 0. C. [1928] A. C. 469. 

3720. Add. Annotation : — Gonsd. Salisbury & 
Pordingbridge District Drainage Board v. 


Vol. XVL— Crown Fractlkse. Cases 3684—^736. 

Southern Tanning Co. (1920), Ltd., [1927] 2 
H. B. 666. 

3722a. Proceedings to restrain borough council 
from reducing wages of employees.]— In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council's 
employees was vMra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws i—Held : the A.-G. 
must be a party to the action. — ^Hukley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 

3788. Add. Annoiaiions : — Refd. Re Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63; B. V. Copestake, p. W'^kinson (1920), 
96 L. J, K. B. 65. ^ 

3736. Add. Annotations: — As to^) Refd. Be Letters 
Patent No. 139,207, Be Carbonit Akt., [1924] 
2 Ch. 63. Generally^ Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 


PART X. SECT. B. 

3723 i. Effect of fiat — On amount 
rccov«raBfe.]-— An award for a sum in 


oxcoRS of that namod in tho'A.-G.’s 
flat : — Tleld : void, even thoiifirh A.-G.'s 
conaent waa afterwards obtained. — 
Beach v . Hydro -Electiuc Power 


COMMIRSION OF ONTARIO, [1926] 4 

p. L. n. 613 ; affo., [1924] 4 D. L. 11. 
996 ; 66 0. L. K. 35.— CAN. 


J.S. 
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Cases 22— 64to English and Empihs Digest Sxttplement. 


CUSTOM AND USAGES. 


Part I.- 

22. Add. Annotation : — Generally^ Mentd* Moser 
V. Ambleside U. D. 0. (1926), 89 J, P. 118. 

32. Add. Annotation : — Mentd. Horlick v. Scully, 
[1927] 2 Oh. 160. 

48. Add. Annotation : — Refd. The Harkaway, 
[1928] P, 199. 

61. Add. Annotations : — Mentd. Sack v. Jones, 
[1926] Ch. 236 ; Brooke v. Bool, [1928] 2 K.B. 
678. 

65. Add. Annotation : — Refd. Busby v. Avgherino, 
[1927] 2 Oh. S3. 

74. Add. Annotations : — Refd. Glamorgan County 


Custom. 

Council V. Glasbrook, [1924] 1 K. B. 879* 
Mentd. Brocklebank v. B., [1926] 1 K. B* 
62. 

76, Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. 0. 290. 

77. ' Add. Annotation : — ^Consd. Busby v. .Avg- 

herino, [1928] A. C. 290, 

86. Add. Annotation : — Genercdly, Mentd. Moser 
V. Ambleside U. D. 0. (1926), 89 J. P. 118. 

164. Add. Annotation : — Refd. Moser v. Ambleside 
U. D. 0. (1926), 89 J. P. 118. 

212. Add. Annotation Mentd. The Fagemes, 
[1926] P. 186. 


Part II. — Usages Generally. 


303. Add. Annotation : — Mentd. Brovming v. 
Crumlin Valley Collieries, [1926] 1 K. B. 622. 

304. Add. Annotations : — ^Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ; 
Lake v. Simmons (1926), 95 L. J. K. B. 686. 
Mentd. Bederiakt. Transatlantic v. Compagnie 
Francaise des Phosphates de 1’ Oceania (1926), 
130 L. T. 619. 

369. Add. Annotation : — ^Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A, C. 497. 

384, Add. Annotation : — Mentd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

393. Add. Annotation : — Mentd* Britannia Hy- 
gienic Laundry Co. v. Thorny croft (1926), 
135 L. T. 83, 

397. Add. Annotation : — Mentd. Bs A Debtor, 
[1927] 2 Ch. 367. 

434. Add. Annotation : — ^Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

451. Add. Annotation: — Mentd. Akt. Ocean t?. 
Harding, [1928] 2 K. B. 371. 

462. Add. Annotation : — ^Refd. Elder, Dempster v, 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A, C. 622. 

486. Add. Annotation : — Refd, Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604, 

402a. Add, Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J, K. B. 725. 

497. Add, Annotation : — Refd. Scriven v. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 

501. Add, Annotation : — Refd. Bederi Akt. Aeolus 
V. HiUas (1925), 134 L. T. 184. 

510. Add. Annotation : — Refd. United States Ship- 
ping Board v. Stiick, [1926] A. C. 646. 


537. Add. Annotations : — Refd. Bederi Akt. Aeolus 
V. Hillas (1925), 134 L. T. 184; Smith, Hogg 
V. Bamberger (1928), 97 L. J. K. B. 725. 

540. Add. Annotation : — Mentd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 

643. Add. Citation : — affg. S. 0, svh nom. The 
Tubid, [1921] P. 146. 0. A. 

Add. Annotations : — Folld. Hillas v. Bederi 
Akt. Aeolus (1920), 43 T. L. B. 67. Consd. 
Smith, Hogg v. Bamberger U928), 97 L, J. 
K. B. 725. Refd. The Bensfjell, The Orne- 
sfjell, The Uppland, The FritioS, The Svein 
Jarl (1924), 131 L. T. 764; Akt, Dampskibs 
Stetnstad v. Pearson (1927), 137 L. T. 533. 

544. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

544a. -.] — Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows ; “ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to So taken from alongside the 
steamer at charterer’s risk So expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disi>utes 
arose between pltfs. So defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brought an action to recover a sum which they 
bad paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ^ound that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners : 
— Held: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty So was not admissible in order 
to decide upon whom the expense in question 


PART n. SECT. 3, SUBH5EGT. 1.— A. 

^8 vil. .] — The question 

whether a trade custom or usa^e exl^ 
is one of fact, & clour & convincing 
testimony is required to prove Its 
existence ; it must be shown IhatH 
the custom or usage relied on is certain 
reasonable. So so universally 
reoogidsed that everyone engaged In 


the trade Imows, or should know, of 
“-YEA'fEB V, Babbbtt (SaskA 


PART II, SECT. 8, SUB-SECT. 2. 

346 iv. .] — y BATES V, BABBBTI 

No. 308 vii, ante. — CAN. 


408 


PART II. SECT, a, SUB-SECT. 8. 

850 ii. .) — Ybatks V. Babbbit* 

No. 803 vU, arUc. — CAN. 

PART II. SECT. SUB-SECT. 2.-- 
B. (a). 

472 ii. - — .] — Holmes, Wilson & 
Oo;, Ltd, v. Bata EmsTO Dk fl927), 
I. L. R. 54 Calc. 540.— IND. 



VOL XVIL — Costom and Vsages. Oases 544a— 788a. 


should rest. — ^Bbdbbi Aet. Acolus v. TTtt.t.a h 
&,Co., Inm. (1926), 96 L. J. K. B. 186; 186 
L. T. 885 ; sub nom. Htlias (W. N.) & Co., 
1>D. V Eedbei Akt. Acolos, 43 T. L. B. 67 ; 
82 Com. Cas. 69 ; 17 Asp. M. L. 0. 1 98. H L. 

Annotate AM. Smith, Boss «. Bamberger (11*28), 97 
L* Jf JBl* J8a 7 Sd* 

545s Add, Annotation : — Refd. Rederi Akt. Aeolus 
V. Hinas (1926), 134 L. T. 184. 

546. Add. Annotation : — Consd. Rederi Akt. Aeolus 
V. Hinas (1926), 42 T. L. R. 69. 


550. Add, Annotation : — ^Mentd* Rye v, PurceU, 
[1926] 1 K. B. 446. 

559s Add, Annotation : — ^Mentds Oapel St. Mary, 
Suffolk V, Packard, [1927] P. 289. 

‘687. Ciiaiiona : — For ** 9 App. Cas. 608,’* read 
“ 8 App. Cas. 608.’* 

588s Add, Annotation : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458. 


Part III. — Particular Usages. 


595. Add, Annotation : — Mentd. Lauiie & More- 
wood V, Dudin, [1926] 2 K. B. 383. 

616. Add, Annotation : — Refd. United States Ship- 
ping Board v, Strick, [1926] A. C. 645. 

625. Add, Annotations : — Consd. Michalinos v, 
Drefus (1924), 131 L. T. 177; Bunge y 
Bom Co. V, BHghtman, [1926] A. C. 799. 
Refd. Brightman v. Bunge y Bom, [1924] 
2 K. B. 619 ; Matheos S.S. v, Dr'^yfus, 
[19251 A. C. 654. Mentd. Einar Bugge A. S. 
V. Bowater (1926), 31 Com. Cas. 1. 

636. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 686. 

643. Add, Annotation : — Refd. Kimber Ck)al Co. 
V, Stone & Rolfe, [1926] A. C. 414. 

646. Add, Annotation : — Apld. Hart v, Biversdale 
MiU Co. (1927), 96 L. J. K. B. 691. 

663. Add, Annotation : — Mentd. Cohen v, Roche 
(1926), 96 L. J. K. B. 946. 

678. Add. AnmMion Mentd. Allen v. Royal 
Bank ot ("anada (1926) 41 T L R. 625. 

690. Add, Annotation Hirji Mulji v, 

Cheong Yue S.S. Co., [1926] A. O. 497. 


700. Add. Annotation: — Dlstd. Mikkolsen v* Arcos 
(1025). 42 T. L. R. 3. 

701 Add, Annotations : — Mentd. Finn v, Shelton 
Iron, Steel & Coal Co. (1924), 131 L. T. 213; 
Westminster Bank v, Hilton (1026). 136 L. T. 
315 ; Sassoon v. International Banl^g Corpn., 
[1927] A. 0. 711. 

710. Add, Annotations : — Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461 ; Hirji Mulji v, Cheong Yue S.S. 
Co., [1926] A. C. 497. 

712. Add, Annotation : — Refd. Williams v. Manis- 
salian Frdres (1923), 29 Com. Cas. 42. 

729a. Carriage of wool.] — The contract of 
carriage customary in the trade for the 
caiTiage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted. — 
France, Fenwick & Co. i>. Mannheim 
Insurance Co. (1905), 10 Com. Cas. 242, 
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Cases 1—61. 


English and Empire Digest Supplement. 


DAMAGES. 

Part I. — Definitions, Nature and Classification. 


1. Add, Annotation : — Refd. Marb^ v, George 
Edwardes (Daly’s Theatre) (1927), 4S T. L, R. 

400. 14. 

3. Add. Annotation: — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711. 

8. Add, Annotation : — Refd. Peyrae v. WOkin- 

son, [1924] 2 K. B. 106. 15. 

9. Add. A nnotations : — Consd. Admiralty Comrs. 

V. S.S. Chekiang, [1920] A. O. 637 ; Admiralty 19. 
Coims. V. S.S. Susquehanna, [1920] A. C. 


655. Mentd. The Molidre (1924), 41 T. L R, 
154. 

Add, Annotations: — Refd. Performing Right 
Society v, Mitchell & Booker, [1924] 1 R. B, 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L- R. 91. 

Add. Annotation : — Consd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

Add, Annotation : — Consd. Ilford U. D. 0. v, 
Beal, [1925] 1 K. B. 671. 


Part II. — Rules and Principles in Awarding Damages. 


20. Add. Annotation : — ^Mentd. Everett v. Ryder 
(1926), 1.35 L. T. 302. 

22. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 07 L. J. K. B. 609. 

26. Add, Annotations : — Consd. The Chekiang, 
[1925] P. 80 ; The Susquehanna, [1925] P. 
196. 

29a. Property destroyed by fire.] — ^A 

cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the fire. — Moss 
V , CimisTCHURCH Rural District Council, 
Rogers v. Same, [1925] 2 K. B. 750 ; 95 
L. J. K. B. 81 ; 23 L. G. R. 331. 


30. Add, Annotation : — Refd. York Glass Co. v. 

Jubb (1925), 134 L. T. 36. 

34. Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1926] A. O. 620.' 

40. Add, Annotation : — Mentd. Valentine v. 
Hyde, [1919] 2 Ch. 129. 

41. Add. Annotation: — Mentd. Putsman v. 
Taylor, [1927] 1 K. B. 637. 

53. Add, Annotations : — Consd. Admiralty Comrs. 
V, S.S. Chekiang, [1926] A. O. 037 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 655. 

54. Add. Aniiotations : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. Refd. 
Admiralty Comrs. v. S.S. Susquehanna, [1920] 
A. C. 656. 

57. Add. Anyiotation : — Consd. The Chekiang, 
[1925] P. 80 

58. Add, Annotation : — Refd. Admiralty Comrs. 
V. S.S. Susquehanna, [1920] A. C. 655. 

61. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


PART I. 

7 i. Nortiinal dwtnagca — Defined .} — 
Nominal damages does not neceHsarily 
mean small damages. — McGee v. 
Clarke, [1927] 1 W. W. II. 593 ; 38 
B. C. 11. 156.— CAN. 

0 i. .3 — Lundy v, McLeod 

V. Powell (Sask.), [1922] 3 W. W. B. 
991 ; 70 D.h. li. 659. — CAN. 

PART II. SECT. 8. 

29a 1. Application of rule — Jn tort — 
Property destroyed by ftre.l — ^Wliere 
damagres wore recovered for loss 
through destruction of property by 
fli*o caused by deft. *8 negligence : — 
Held : the measure of damages was 
not tho cost of replacing the property 
destroyed, but tho value of the property 
as it stood at the time of the destruc- 
tion. Tho cost of replacing may be 
taken into account in arriving at such 
value. — SiTsvENs V. Abbotsford 
Lumber Co., [19241 l D. L. R. 1168 ; 
1 W. W, R. C60 ; 33 B. C. R. 299.— 
CAN. 

29a ii. .1 — Where 

there bad been misdirection as to the 
damages, viz. that they should be 
assessed on a replacement basis : — 
Held : there should bo a new trial.: — 
O'Neil v. Dominion Coal Co., [1924] 
1 D. L. R. 961 ; 67 N. 8. R. 126.— CAN. 


30 V. Where plaintiff luis 

alternative claim — Duty to elect .} — 
Damages cannot be recovered both in 
tort &; for breach of contract, when the 
tort & the breach of contract result 
from the same act ; in such a case pltf. 
must, elect or be deemed to have elected ; 
&, if he seeks to recover damages for 
breach of contract, they must be 
measured upon that basis, & not upon 
the basis of any coincident or con* 
comitant act of tort. — Toronto 
Hookey Club v. Arena Gardens, 
Ltd., [1924] 4 D. L. R. 384 : 55 

O. L. R. 609; affd. [1925] 4 D. L. R. 
546; 57 O. L. hL 610; affd., [19261 4 
D. L. R. 1; [1928] 3 W. W. R. 26.— 
CAN. 

PART II. SECT. 4. 

38 xii. Goods not of 

warrant description — A Uotvance made. 3 
— Certain goods supplied under a 
contract not answering the wananted 
dosoripUoa were taken hack &, an 
adjustment made in respect of tb^m ; 
— Hekt : the purobasor could not claim 
damages for the breach.— Hamilton 
Gear Sc Machine Co. v, Lewis 
Brothers, ri924j 3 D. L. R. 367 ; 54 
O. L. R. 583.— CAN. 

42 iv. .3 — an action for 

>vrongfully obstructing tho flow of a 
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river by Increasing the height of a weir, 
whorohy pltf. *8 lands, abutting on tho 
rivor, were flooded, tho judge declined 
to direct the jury that actual damage 
was essential to maintain the action : — 
Held : the direction was right.— 
M'Glone V. Smith (1888), 22 L. K. Jr. 

61 iv. No reasonable expectation 

of pecuniary benefit — Death of young 
chili in accident.y^HeUi : a verdict of 
damages awarded to parents of yoimg 
ohildrou killed in an accident arising 
from negligence could not stand, whero 
there was no reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. — Hooan v, R., [1924] 
2 D. L. R. 1211 ; 2 W. W. R. 307 ; 
17 Sask. L. R 37.— CAN. 

61 V. Aafident to wife — No 

deprivation of services or society, 
Pltf. having suffered physical injury 
through a street apeident causing 
nervous shook : — Held : an award of 
damages to pltf.'s husband could not 
stand as he had not boon deprived of 
his wife's services or society. — Hooan 

V. R» [19241 2 D. L. R. 1211 : 2 

W. W. R. 807 ; 17 Sask. L. R. 37.— 
CAN. 
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6S* Add, Annotations : — Retd. The Koursk* [1924] 
P. 140; Debenliam v. Perkins (1926), 133 
L. T. 262 ; Conquer v. Boot, [1928] 2 K, B, 
836. 

64. Add. Annotations : — Retd. Huyton & Roby 
Gas Co, V, Liverpool Oorpn. (1926), 42 


T. L. R. 116 ; Conquer v.Boot, [1928] 2 K. 
336. 

98* Add, Annotation: — As to (1) Retd. Franco- 
British Ship Store Co. v, Oompagnie des 
Chargeurs A?ancaise (1926), 42 T. it* R« 736. 


Part III. — Directness and Remoteness. 


101. Add. Annotations: — As to (1) Consd. Be 
HaU & Pirn (1928), 139 L. T. 60. Retd. 
Patrick V. Russo-British Grain Export Co., 
[1927] 2 K. B. 535. As to (2) Consd. Patrick 
V. Russo-British Grain Export Co., [1927] 2 
K. B 535. 

113. Add, Annotation : — Retd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

114. Add, Annotations: — Consd. Sorrell v. Smith, 
[1925] A. C. 700. Retd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 341; Rely-A- 
Bell Burglar & Fire Alarm Co. v.' Eisler, 
[1926] Ch. 009; Scammell v. Attlee (1928), 
46 T. L. R. 75. Mentd. G. W. K. v. Dunlop 
Rubber Co. (1926j, 42 T. L. R. 376. 

123. Add. Annotation : — Retd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 136 L. T. 
83. 

126. Add, Annotation : — Retd. Browning v. Crum- 
lin Valley Collieries, |1926] 1 K. B. 622. 

131. Add. Amiofaiion: — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

141a. Agreement not to arrest ship — Arrest & 
disposal ot ship.] — Circumstances {see Con- 
flict OP Laws, No. 1135a, anie)^ in which ; — 
Held : pltfs. were entitled to damages, & 
wore entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ellerman 


Lines, Ltd. v. Read, [1928] 2 K. B. 144 ; 97 
L. J. K. B. 366 ; 138 L. T. 625 ; 44 T, L. R. 
285 ; 17 Asp. M. L. C. 421 ; 3'* Com. Cas. 219, 
C. A.; revsg, (1927), 44 ^J^L. 1. 7. 

146a. As result or shock.] — Defts.’ 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it Struck Sl injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambeook v. Stokes 
Brothers, [1925] 1 K. B. 141 ; 94 L. J, 
K. B. 436 ; 132 L. T. 707 ; 41 T. L. 11, 125, 
C. A. 

149. Add, Annotations : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 126. Mentd. Venn 
V. Tedesco, [1926] 2 K. B. 227. 


PART II. SECT. 6. 

83 i. Damages caused the gist of the 
action — Prospective damage — Whether 
recoverahle.}^A married woman having 
suffci*ed from nervous shook as the 
result of an accident, but not so as to 
deprive her husband of her services 
or society : — Held : that he might be 
put to expense in the future was a 
consideration too romote to entitle 
him to damages. — H ogan v. R., [1924] 
2 D. L. R. 1211 ; 2 W. W. R. 307 ; 
17 Sask. L. R. 37.— CAN. 

88 il, .] — In an action 

for damages resulting, not from the 
constniotion of works, but from tho 
operating thereof, as, c.g,^ the putting 
of water into a oanal, damages are 
assessable only for the injury done up 
to the trial, 8c prospective dama.ge9 
cannot bo asscssod, but pltf. must seek 
further damages from time to time as 
he suffers injury. — L bthbrtpgk North- 
RUN Irthgatton DtsTRirr Board 
Trustees v. Munskll, [1926] 4 D. L. R. 
690 ; [1926] S. O. R. 603.— CAN. 

PART n. SECT. 8. 

97 I. Ascertainment difficult — No 
ground for refusal to atoard.} — H. passed 
a mtge. bond ovor his farm, a oouditlon 
being that H. would, on demand by tho 
mtgeo., pass a collateral bond ovor bis 
movable property on the farm. In 
breach of this condition, H. sold Sc 
delivered such movables to a third 

r ty . — Held : although tho damages, 
any, were dllfioult to assess, the 
mtgee. was entitled to some damages 


for a wilful invasion of his rights. — 
Cato v. Align (1923), 44 N. L. R. 
113.— S. AF. 

PART HI. bEGT. 1. 

101 V, .] — Damages 

must be limited to suoh as arise 
naturally from the breach of contract 
or suoh as might reasonably be supposed 
to have boon In the contemplation of 
tho parties. — T oronto Hockey Club 

V. Arena Gardens, Ltd., [1924] 4 
D. L. R. 384 ; 56 O. L. R. 609 ; nffd., 
[1 925] 4 D. L. R. 546 ; 57 O. L. R. 610 ; 
am., [1926] 4 D. L. R. 1 ; [1026] 3 

W. W. R. 26.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2. 

■a. Sale of goods — Refusal to take 
delivery — Loss of time in urging accept- 
a^nce,] — In an action for damages for 
broach of contraoi by refusal to toko 
delivery of goods ; — Held : a claim for 
time lost in going to deft.*s rosidenco to 
urge him to take delivery could not 
stands — B radley v. Bailey & 
Jaspebson, [19231 2 D. L. H. 504 ; 52 
O. L. R. 439.— CAN. 

sb. Contract for work dk labour — 
Work unperformed — Cost of perform- 
ance.] — Rosp. gave applt. an option 
to purohaRO a mine. On tho first 
Instalment falling due. applt. negotiated 
for an extension of time for payment, 
which waa granted by reap, on oon- 
dition that applt. should do certain 
development work not mentioned In 
the option. Applt. failed to pay. Sc 
subseqiuently relinquished possession 
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of the mine & surrendered the option 
without having done the work : — Held : 
rosp. entitled to recover damages 
amounting to tho cost of the work. — 
Cunningham v. Insinger, [1924] 2 
D. L. R. 433 ; [1924] S. O. R. 8.- -CAN. 

PART III. SECT. 2, SUB-SECT. 8. 

147 i. Pain dt suffering.] — In an 
action for damages for personal 
injuries arising from negligence ; — 
Held : items which should go to make 
up pltf.'a damages were (inter alia) 
a sum, not to compensate for, but to 
roprosent the inconvenience of his 
oonditfon. Sc his pain Sc suffering, 

K ast 8r future. — Cosgrove v. Canadian 
National Railways, [19231 4 D. L. R. 
818 ; 3 W. W. H. 1152.— CAN. 

147 ii. Ejectment from tramcar — 

Illness from exposure to cold.] — Held : 
not too remote a cause for damages. — 
Toronto Ry. CJo. r. Grinsted (1895), 
24 S. 0. R. ^70.— CAN. 

149 i. - — Nervous shock — Actual 
impact,] — Damages claimed for nervous 
shock, as a result of an accident aHsing 
from negligence, cannot bo recovered 
where we nervous shook produces 
only a mental distuVbance imaceom' 
nied by any aotual physical injury. 
Impact is not necessary, it is a 
question of fact In each case whether 
or not pltf. sustained physical injury 
Sc whether such Injury was the natural 
Sc reoBonabie result of deft, ’s uegligen^. 
— Hooan V. R.. [19241 2 D. L. R. 
1211; 2 W. W. R. 807 ; 17 Sask. 
L. R. 37.— CAN. 




Oases 150—184. Enoliss Aim Empibb DiassT Su7pi.bhek7. 


150. Add, Annotation : — Consd. Hambroak 
SUikes (1924), 41 T. L. R. 125. 

IBl. Add, Annofationa : — Apprvd. Ham brook v. 
Stokes (1924). 41 T. L. B. 125. Mentd. Venn 
V, Tedesco, [1926] 2 K. B. 227. 

152, Add, Annotation: — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 

165. Add, Annotation : — Retd. Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. C. 851. 

166. Add. Annotcdiona : — Retd. Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. C. 851. Mentd. 
Lights. West, [1926] 2 K. B. 238. 

174. Add, Annotation : — Refd. Patrick v. Russo- 
Britisb Grain Export Co., [1927] 2 K. B. 535. 

181. Add, Annotations :■ — Dbtd. Marbd v, George 
Bdwardes (Daly’s Theatre), [1928] 1 K. H. 
269. Refd. Marb^ v. George Edwardes 
(Daly’s Theatre) (1927), 96 L. J. K. B. 980. 

181a. .] — Pltf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 


paid her the whole of her salary down to the 
end of the run of the play. In an action for* 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : — Held : 
as there was an express agi^ement to advertise 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — Marb6 v. George 
Edwardes (Daly’s Theatre), Ltd., [1928] 
1 K. B. 269 ; 96 L. J. K. B. 980 ; 138 L. T. 
51 ; 43 T. L. R. 809, C. A. 

182. Add, Annotation : — Refd. Britannia Hygienic 
Laundry Co. v, Thornycroft (1926), 136 L. T. 
83. 

198. Add, Annotations : — Distd. B>e Hall & Pirn 
(1928), 139 L. T. 60. Refd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 635. 

194. Add. Annotations Refd. Hall v. Pirn (1927), 
137 L. T. 585. Mentd. Verelst’s Adminis* 
tratrix v. Motor Union Insce., [1925] 2 K. B« 

' 137. 


149 il. .1 — Damages 

cannot be recovered for nervous nbock 
unaccompanied by any physical im- 
pact. — Penman «. Winnipeg Eufirmic 
Rv. Co.. 110251 1 D, L. R. 497 ; [19251 
1 W. W. R. 156.— CAN. 

149 iii. False siaiemerU .] — 

Deft, falsely stated that pltf. *8 son had 
hanged himself. The report wan told 
to pltf,, who, tielieving it, suffered a 
violent shock & be<*anie ill : — Held : 
the damage was the natural &: probable 
cause of deft. *8 act, & pltf. had a good 
cause of action. — BiKUTBKr v. Obaoisk, 
[19221 2 W. W. R. 238 65 D. L. R. 
627 ; 15 Saak. L. R. 155; affQ, 61 
D. L. R. 494.—CAN. 

149 Iv, .1 — ^A man & a 

woman to whom he was engaged wore 
knocked down by a motor omnibus. 
The man was stmek by the omnibus & 
received considerable physical injury. 
The woman did not appear to have 
been actually struck, she received no 
direct physical iTijiiry, but she suffered 
severely from shook. In an action of 
damages at her instance the judge 
directed the Jury that, if by the fault 
of defts. pursuer harl suffers nervous 
shock through apprehension for her 
own safety, they wore entitled, in 
assessing damages, to include any 
aggravation of that shock occasioned 
by the fact that her companion was 
involved In the catastrophe. The jury 
found that pursuer had suffered per- 
sonal Injory resulting in nervous shook 
involving apprehension for her own 
safety, aggravated by anxiety for the 
safety of her oompanion, & awarded 
damages : — Held : in the olroumstances 
the jury could not be asked to dls- 
crlrninate between the amount of 
shock suffered by pursuer duo to appre- 
hension for her own safety & the 
amount due to anxiety for her com- 
panion.— CunniR V. Wardrop, [1927) 
S. a 538.— SOOT. 

149 V. Assault on husband 

in wife's presence — Loss of conBortium,] 
— ^An action lios for mental anguish, 
ill health or shock sustained by reason 
of acts done to a third person, 8: not. 
causing any apprehension of danger to 
pltf., A an action quare consortitm 
ami^ lies at the suit of a wife. — 
Johnson v. Commonwealth (1927), 
27 8. R. N. 8. W. 133 ; 44 N. S. W. 
W. N. 54.— AU8. 

* 162 i. Loss of or injury to property — 
Collision at sea — Loss of musical manu- 
scripts.] — ^In an action of damages 
against steamsblp owners, arising out 
of the sinking of one of their ships. 


pursuer claimed £15.000 in respect of 
the loss of certain music & orchostiul 
settings in manuscript used by a con- 
cert “party of which she was manager. 
She aver^ that the lost manuscripts 
were the sole copies of the compositions 
in nuestion. & that she had the sole 
right to publish, perform, or Issue 
meohanioal reproductions. & to obtain 
copyright thei-eof. The compoHitions 
had cost piirsner about £2,000, but 
she averrea that, through her concert 
party, they had acquired a reputation 
among the public which had greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
In respect of copyright royalties, 
publication & sale, & disposal of per- 
forming & mechanical rights, apart 
from the use of it by her concert party ; 
— Held • (1) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of perfonning & mechanical 
rights, were irrelevant ; (2) the measure 
of her damages In respect of the lost 
music was the cost of its replacement 
as nearly as might be, aacortaiuod either 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission whioh would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
— Reavis v. Clan Line Steamers, 
Ltd,, [19261 S. O. 216.— SCOT. 

sd. Loss of eamino power — Physical 
or mental.] — In an action for damages 
for personal injuries arising from 
oeglimnce ; — Held : items which 
should go to make up pltf.*s damages 
were {inter alia) a sum to oompensate 
for loss of earning power by reason of 
physical Injury &. any incidental mental 
injury. — Cosgrove v, Canadian 
National Railways, fl923J 4 D. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 

sf. Loss of time — Injury in motors 
car collision. ) — In an action for damages 
for injuries arising out of a motor 
collision, where it was found that 
the aocident was caused by pltf. *8 
negllgenoe : — Held : damagee snomd be 
given deft, for loss of time, renairs to the 
oar Sc eosts. — Tibman v. MoKbnzib, 
[1928] 1 D. L. R. 1189.— CAN. 

PART III. SECT. 8. SUB-SECT. 8. 

8fc. Depreciation inprice — Machinery 
components purchased by vendor to per- 
form eQntracl.h-*Held : the vendor was 
not entitled, aa damages for breach 
of oontraot to purobaee an ammonia 
gas oozhpfesafng 'outfits to a sum for 
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loss through decrease in piioc or the 
parts purchased for the purpose of the 
oontraot, this not being a loss ** directly 
& naturally resulting in the ordinary 
oourso of events from the buyer’s 
breach of oontraot,” as there was 
nothbig in the negotiations for the 
oontraot to glvo the purchaser to 
understand that the vendor wouid 
have to go Into the market & buy the 
various parts to make up the plant. — 
General Supply Co. of Canada v, 
O’Neill Morkin Machinery Co„ 
[1923J 2 W. W. R. 928.— CAN. 

si. Loss of custom — Defective goods 
sold but replaced, J — Certain goods 
supplied under oontraot not commying 
with the warranted description i — 
Held : it could not reasonably be 
supposed to have been in the con- 
templation of the parties, at the time 
they made the contract, tJiat pltfs. 
were to compensnte defts. for such loss 
of business os defts. might incur by 
the withdrawal of their customers 
on account of a few of the articles 
rc*8old being defective, such articles 
being r^laoed when ooinplalnt was 
made. — Hamii.ton Gear & MachinB 
Co. V, Lewxb Bbotheba, [19241 3 
I), h. R. 307 ; 64 O. L. R. 585.— CAN. 

PART III. SECT. 3, SUB-SECT. 8. 

194 i. Loss of protU,] — W, 

entered into a oontraot to simply a 
paper oo. with pulpwood. He nad 
previously made a contract with M., 
who agreed to deliver certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned oon- 
traot. though not of all its terms. At 
the end of the season M. was short of 
the quantity he agreed to deliver: — 
Held: W. was ontlUed to recover 
damages from M. for non -performance 
of his contract. Sc the measure of those 
damages was the profit W. would 
have made under' his oontraot with 
the paper oo. — M ondor v. WilLbts, 
[19231 2 D. L. R. 964 ; [1923] S. 0. E. 
483 ; 2 W. W. R. 486.— CAN. 

PART 111. SECT. 4, SpB-SEOT. 1. 

p(p. 107)1. In an action 

for damages for breach of oontraot by 
refusal to take delivery of goods 
Held: a claim for expenses Incurred 
in going, to deft.*s residence to urge 
him to take 4elivery could not stand.— 
Bbadi^y V, Baxlby Sc JASPBueoi^, 
[1923 } 2 U. L. E. 604,; 62 O. h. B. 
439.*“— CAN. 

fc <p. 108) i. — r— • — Medical 
oMenaanct ,] — ^In an action for dam^s 
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Zi2i Add* Annotation: — ^Mentd* Btoneiy v, East- 
bourne B* D. 0. as Deyonshire (1925), 00 
J. P. 183. 

214« Add, Annotationa : — FoUd. Beunett v. Kreeger 
(1025), 41 T. L. B. 600. Apld. Slavonski t;. 
La Pelleterie de Boubaix Soc. Anon. (1927), 
137 L. T. 646. Consd. Me Hall & Pirn (1928), 
139 L. T. 50. Held* Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 136 L. T. 
83 ; Easier & Ck>hen r. Slavouski (1927), 96 
L. J. E. B. 850; Patrick v, Busso-British 
Grain Export Co., [1927] 2 E, B. 635 ; Finlay 
V. N. V, Ewik Hoo Tong Handel Maats- 
ohappij, [1928] 2 E. B. 604. 

215. Add. Annotationa : — ^Folld. Bennett v. Ereeger 
(1925), 41 T. L. B. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thomycroft (1926), 
135 L. T. 88. Refd. Easier & Cohen v. 
Slavou^ (1927), 96 L. J. E. B. 860. 

216a. -.] — Pltfs. bought a coat 

with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action^ against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action : — 
Held: pltfs. were entitled to recover from 
deft, the damages bo awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client. — ^B ennett (Sidney) 
Lto. V. Ereeger (1926), 41 T. L. B. 609. 

217. Add. Annotation: — Refd. Sheppy Glue 
'Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. B. 467. 

220. Add. Annotation : — ^Retd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 135 L. T. 
83. 

223. Add. Annotation : — ^Refd. Britannia Hymenic 
Laundry Co. v. Thomycroft (1926), 136 L. T. 
83. 

224. Add. Annotation : — Qenercdly, Mentd. Stoney 
V. Eastbourne B. G., [1927] 1 Ch. 367. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resoljd to a sub -vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vehdee sold to 
a woman who wore the coat & developed 
dermatitis on the face in consequence of 
aptimony contained in the skin. In each 
sfide the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an immed warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 


sub-vendee defended the action, ^ in so 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub- vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub- vendee, who after some dispute incurring 
further coste, also paid. The first sub- vendee 
claimed against pltfs., who, after taking 
advice, occasioning tother costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchas^l^ ti e costs on both 
sides in that action, & thft.co^ s of the inter- 
mediate actions ; — Held .-^Itfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contempla ted 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line ; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 

(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, &> 

(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
Kasler & Cohen v. Slavouski, [1928] 1 
E. B. 78 ; 96 L. J. K. B. 860 ; 137 L. T. 641 ; 
siibaeq^nt proceedings ^ sub novfi. Slavonbki 
v. La Pelleterie de Boubaix Socibte 
Anonyme (1927), 137 L. T. 645. 

235a. Costs awarded in previous proceedings, 

but not recovered.] — ^Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous liugation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off damaged the van of pltf . in the previous 
litigation, who brought an action in the 
county ct. to recover dbunages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw &; unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, a common jury found in pltfs.’ 
favour. After argument as to the right oi 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
negligence, the costs of all previous 
litigation x — Held : such dwiage was not 
too remote. — ^Britannia Hygienic Laundry 
Cq. V. Thobnycbopt & Co, (1926), 94 L. J. 
E. B. 868 ; 41 T. L. B. 667 ; on appeal^ 95 
L. J. E. B. 237 ; 135 L. T. 83 ; 42 T. L. B. 
198. 


lot* perscmal iidmiQs arising from 
neglttmioe : tbo items which 

should go to make up pUf.*s damages 
were (inUr oHa) memoal & hospital 
bills. •— OosesQvx v. Canadiak 
National Hailwatb, C1928] 4 J). L. E« 
818 ! 8 W, W. R, 1X62.— CAN. 

k(p. 108) n. On 

S. k his wife broxudit an action 


against deft, for damages for personal 
injuries. Deft, was found guilty of 
nc^igence, but the action bv S. was 
dismissed on account of contributory 
negUgenoe. The ct. awarded damages 
wife agatost deft. It wm 
sought to give m eridenoe the wife’s 
tnwoal & hospital bills HcW .* 
bills had been oontraoted by the wife 
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as her husband’s agent Sc were his 
liability alone.— Bcoble v. Wood- 
ward. [10241 1 W. W. R. 1040,— CAN. 

r (p. 108) i. Injury to cJiattei — 

Costs of repairs — dt d^eeUUion.] — 
Hew ; recoverable. — Walter e. 

[1927] 2 D. L. B. 1006 ; [1927] 
1 W. W. R. 967 21 Sask, L. R. 462.— 

CAN. 



Cases 237-877. 


English and Empire Digest Supplement. 


287, Add, Annotcdions : — Gonsd. Harnett v. Bond, 
[1924] 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125 ; Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 401 ; Britannia 
Hygienic Laundry Co. v, Thomycroft (1926), 
135 L. T. 83 ; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludma (1926), 95 
L. J. P. 135. 

260a. 8, P. Haebison v, McSheehan, [1885] W. N. 
207. 

265. Add, Annoiaiiona : — Refd. Britannia Hygienic 
Laundry Co. v, Thomycroft (1926), 136 L. T. 
83; Dee Conservancy Board v, McConnell, 
[1928] 2 K. B. 159. 

268. Add. AnnotaUona : — Refd. Sutcliffe v. Clients 
Investment Co., [1924] 2 K. B* 746. Mentd. 
Harnett v. Fisher (1926), 135 L. T. 724; De 
FrevUle v, DUl (1927), 43 T. L B. 702; 
Coleshill V, Manchester Corpn., [1928] 1 K. B. 
776. 


279. Add, Annptationa : — ^Refd. Noble v, Harrison, 
[1926] 2 K. B. 332 ; Smith v, G. W. By. 
(1926), 135 L. T. 112. 

280. Add, Annotation : — Refd. Canadian Paciffc 
By. V, Kelvin Shipping Co. (1927), 188 L. T. 
869. 

282. Add, Annotations: — As to (1) Distd. Martin 
V. Stanborough (1924), 41 T. L. B. 1. 'Refd. 
Gayler & Pope v, Davies, [1924] 2 K. B. 75. ^ 

284. Add, Annotation : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 681. 

288. Add, Annotations : — Consd. The St. Nicolai 
(1926), 133 L. T. 640. Distd. G. W. By. v, 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v, Jones (1925), 134 
L. T. 405 ; Witham Outfall Board v, Boston 
Corpn. (1926), 136 L. T. 756. Refd. Dee 
Conservancy Board v, McConnell, [1928] 2 
K. B. 159. Mentd. Abrahams v, MacFisheries, 
[1925] 2 K. B. 18. 


290. Add, Annotation : — 

[1926] A. C. 369. 

298. Add, Annotation : — Refd. Cohen v. Sellar* 
[1926] 1 K. B. 636. 

301. Add, Annotation : — ^Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

341. Add, Annotations: — Refd. Ellis* - Trustee v, 
Dixon- Johnson (1924), 131 L*. T. 652 ; 
Martin v. Stout, [1925] A. C. 359; Never- 
Stop By. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Oh. 877. 
Mentd. Berners v, Fleming, [1925] Ch. 264. 

343. Add, Annotations : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604- Mentd. Northwood v, L. C. C. 
(1927), 137 L. T. 49 ; Roberts Anglo-Saxon 
Insce. Assocn. (1927), 96 L. J. K. B. 590. 
347. Add, Annotation : — ^Mentd. Black v. Ad- 
miralty <3omrs., [1924] 1 K. B. 661. 


— ^Pltf.’s duty to minimise damage is 
limited to doing what is reasonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft. — Finlay (James) 
& Co V. N. V. Kwik Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604 ; 97 

L. J. K. B. 817 ;n39 L. T. 582 ; 44 T. L. B. 
648 ; 72 Sol. Jo. 468. 

351. Add, Annotation : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, 

[1928] 2 K. B. 604. 

352. Add, Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

356. Add, Annotation : — Refd. Ellis’ Trustee v, 
Dixon-Johnson (1924), 131 L. T. 652. 

377. Add, Annotation: — Refd. Martin v, Benson, 
[1927] 1 K.,B. 771. 


Part IV. — Aggravation and Mitigation 


Refd. Martin v. Stout, 347a. 


PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 X. .] — Canadian Flexible 

Skate Co., Ltd. v. Monarch Brass 
Manutactctbino Co., Ltd., [I92fi] 2 
D. L. R. 387 : 56 O. L. R. 362.— CAN. 

341 xi. .) — MoKennt V . Drum- 
mond & Dvoretsky (1926), 29 W. A. 
L. R. 6.— AUS. 

3521. Sale of goods — Refusal to 
accept,] — Unloss a purchaser has by 
the contract of sale a right to repudiate, 
lie cannot repudiate the sole. If ho 
does so, the vendor may sue the pur- 
chaser for the price, or re-sell the 
article ; & if by euoh sale ho incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such payments as 
the purchaser may have made on 
account. — Foster v, Heintzman & 
Co., [1923] 4 D. L. 11. 166.— CAN. 

862 ii. .] — Bradley v, 

Bailey &: Jaspbrson, [1923] 2 D. L. R. 
504 ; 52 O. L. R. 439.— CAN. 


354 L Anticipatory bretich .] — 

Where there had been a breach of 
contract by defts. : — Held : pltfs, 
were entiUed to nominal damages only, 
as when pltfs. found that defts. would 
not carry out the contract, they should 
havo gone into the market & done the 
best th^ could with a similar con- 
tract. — C/AMpBELL V, Mahler (1919), 
43 O. L. R. 395 ; 14 O. W. N. 348 ; 
ajfd- 15 O. W. N. 339.— CAN, 

m, Trouble d: risk attending 

performance of contract,] — In allowing 
damages for wrongful repudiation of a 
contract to accept delivery of polos not 
yet out ; — Held : there should be taken 
into consideration the risks of dis- 
appointment k, difhculty in cutting 
& delivery that might arise from un- 
expected sources ; Sc an allowanco in 
reduction of damages should bo made 
for the release from the care,, trouble & 
risk attending a full oxcoution of the 
contract. — Connors v, McGregor, 
[1924] 2 D. L. R. 86; 2 W. W. R. 
294 ; 20 Alta. L. R. 289.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

m i. Continuing contract with 

doctor,] — Whore a person has a contract 
with a doctor whcrcundor he is entitled 
to the doctor's services when they arc 
required as a result of disease, accident 
or other causes, he cannot, in an action 
for damages for personal injuries, 
recover as damages the amount which 
such services would have cost had he 
not entered into such contract. — 
Tayix)R V. Turner, [1925] 3 D. L. R. 
574 ; [1925] 2 W. W. R. 490.— CAN. 

PART IV. SECT. 8. 

qi, Conversion — Ornts of proof,] 

— Where it was found that there was 
no authority in deft, bank to sell 
shares pledged as collateral security 
without Judicial process ; — Held : as 
to damages, the burden was on the 
bank to show It got full value for 
the shares. — Georoeson v. Dominion 
Bank, [1024] 8 D. L. R. 607; 2 W. 
W. R. 931.— CAN. 
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VoL XVn.— Damages. Cases 888-486a. 


Part V. — Measure of Damages 


388* Add. Annotation : — Mentd* Be Lanyon, 
I^anyon v, Lanyon, [1927] 2 Ch. 264. 

398. For the cross-reference following this case* 
As to interest under Civil Procedure Act, 
1833 (c. 42), 8. 28, & damages in lieu of such 
interest.] — See Money & Money Lending,** 
read “ As to interest under CivD Procedure 
Act, 1833 (c. 42), s. 28, & damages in l^eu 
of such interest, see Money & Money- 
Lending.** 

/ 

408a. Option to purchase — ^Profit on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,600, & then wrote accepting 
deft.*s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Held : as specific performance of the 
contract was impossible by reason of deft.*« 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it. — Gopfin V. Houlder (1920), 90 L. J. Ch. 
488 ; 124 L. T. 146. 

412a. Continuation of contract depending on third 
party.] — Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 


in the United Kingdom for their vessels, 
pltfs.* profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow^ 
ing day, & it was to remain in force for ten 
years unless certain pa 3 nnent 8 were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it : — 
Held : as the continuatiem of the agreement 
between pltfs. & defts. fo' more than six 
months depended on thi^oliuon of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Franco-British Ship 
Store Oo., Ltd. v. Compagnib dbs Ohar- 
GEUBS Fban^aisb (1926), 42 T. L. R. 735. 

413. Add, Annotaiion — Mentd. Hardie & Lane v. 
Oliiltern, [1928] 1 K. B. 663. 

418. Add, Annotations : — As to (1) Apld. Smith v. 
Schilling, [1928] 1 K, B. 429. As to (2) Refd. 
Martin v, Benson, [1927] 1 K. B. 771. 

420. Add. Annotation : — ^Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


Part VI. — Liquidated 

424. Add. Annotation: — Generally ^ Refd. Admiralty 
Comrs. V, S.S. Chekiang, [1926] A. C. 637. 

426. Add. Annotations: — As to (2) Apld. English 
Hop Growers v, Bering, [1928] 2 K. B. 174. 


Damages or Penalty. 

Generally^ Mentd. Palmolive Co. (of England) 
V, Freedman (1927), 44 T. L. R.- 86. 

426a. .1 — ^Deft. was a member of pltf. society, 

which was formed to organise the marketing 


PART V. SECT. 1, SUB-SECT. 1. 

380 xi. .1 — In an action for 

damages for breach of contract, the 
mea&nro of damage Is the estimatctl 
loss directly & naturally resulting 
from the breach thereof. — H atkiisld 
& Co. V, Oronkhitk (1922), 50 N. B. R. 
456.--CAN, 

380x11. .] — In an action for 

damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated loss directly Sc naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract. — 
Record Foundry & Machine Co. v. 
Ga^on. fl923] 2 D. L. R. 142; 60 
N. B. R. 110.— CAN. 

380 xiii. Goods manufactured or 

partly manufactured,] — In respect of 
goods manufactured or partly manu- 
factured & ready or partly i*eady for 
delivery, before defts. repudiated tboir 
contract ; — Held : pltfs. were entitled 
to rooovor, os damages tor broach of 
contract, a sum equal to tho contract 
price of the finished or partly finished 
goods, loss their value at tho time of 
or within a reasonable timo of the 
breach. — Hamilton Gear & Machine 
Co. V, Lewis Brothers, [19241 3 
B. L. R. 367 ; 64 O. L. R. 685.— CAN. 

tn. Consignment of wheat for sale — 
Failure to seU,] — Where grain is con- 
signed for sale Sc the consignee is In- 
structed to sell it as soon as it is un- 
loaded, if the price be then a certain 
figure or bettor, but he neglects to 
cany out such instructions, tho con- 
signor la entitled In damages to the 


difference between the price at the 
timo of unloading & the lower price on 
the day when he loams that the grain 
has not been sold, oven though ho docs 
not immediately* notify tho consignee 
that his Instnictions Iiavo not been 
c!urrled out. — Paradis r. Federal 
Grain (^., Ltd., [1925] 2 W. W. K. 
164.— CAN. 

sw. Agreement to exchange d? sell 
timber berths — Loss of profits — Sub- 
stantial damages.] — ^Knox & Lewis 
u. Haix, [1927] 2 D. L. R. 1128 ; [1927] 
3 W. W. R. 27 ; 38 B. C. R. 348.— CAN. 

sb. Agreement to pay for mineral 
claim d: keep up assessment work — 
Claim allowm to lapse,] — Held : tho 
measure of damages was tho value, if 
any, of tho property lost. — ^McGeb v, 
Clarke, [19271 1 W. W. R. 593 ; 38 
B. C. R. 165.— CAN. 

sd. Wrongful eviction of lessee,] — In 
regard to damages recoverable by a 
wrongfully oviotod lessee, tho case Is 
governed by the general nilo applicable 
to all broaches of contract, namely, 
that tho party wronged is, so for as 
money can do it, to do placed in tho 
same situation, with respect to 
damages, as If me contract had been 

J )erformea. Compensation to the 
cssee will not be confined to the value 
of the unexplred term, but will include 
all loss naturally resulting from tho 
eviction. — Haaok v, Martin, [19271 3 
D. L. R. 19 ; [19273 S. C. R. 413.— 
CAN. 

si. Xasobc of racehorse to trainer for 
specified period — Owner taking horse 
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away before expiration of period — Los» 
of prospective unnnings recoverable .] — 
Howe v. Teeft (1927), 27 S. U. 
N. S. W. 301 ; 44 N. S. W. W. N. 102. 
— AUS. 

PART V. SECT. 1, SUB-SECT. 2. 

414 ii. Revsd. on other grounds, 
Q. R. 15 K. B. 11 ; [19071 A. C. 454. 


PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. .] — A rate of damages 

provided for In a contmet between a 
co-operative co. & a grower of fruits Sc 
vegetables, imder which the latter 
agreed to deliver all his products to 
the oo. to bo marketed by it, for tho 
breach thereof : — Held : to be liqul- 
datod damages & not a penalty. — 
Associated Growers of British 
Columbia, Ltd. v. British Columbia 
Fruit Land, Ltd., [1925] 1 D. L. R. 
871 ; [1925] 1 W. W, R 505 ; 34 
B. C. R. 633.— CAN. 


424 viii. .] — A contract between 

pltfs. Sc deft, provided that should deft, 
fail to deliver to pltfS. all the wheat 
covered by the contract, he would pay 
to pltfs. as liquidated damages 25 cents 
per bushel for all wheat which he 
shOiild have failed to deliver : — Held : 
the 25 cents per bushel was not a 

g enalty but liquidated damages. — 
ASRATCHBWAN (lo-OPERATIVB WHEAT 

Producer^ Ltd. v. Zurowski (SaSk.), 
[19261 3 D. L. R. 810; (1926J 2 

W. W. R. 604.— CAN. 


424 ix. BouoAUT Bat Co., 

Ltd. V. The Commonwealth, [19273 
Arg^ L. R. 415. — AUS. 



OaSM 42ea— «04. ENGLISH AND EMPIRE DIGEST SUPPLEMENT 


of home-grown hops by their sale through pltfs., 
& by a wiitten agr^ment deft, undertook 
to deliver to pltfs. all hops grown o^roduoed 
by him in 1920 on certain land. . The agree- 
ment also provided that if deft, failed to 
deliver to pltfs, the hops or disposed of them 
otherwise than through pltfs,, ne would pay 
to pltfs, as & for liquidated damages £100 per 
acre or proportionately oh a less acreage : — 
Held: as a breach of the agreement might 
occasion serious damage which it might be 
difficidt to value exactly or ascertain before- 


hand, the sum fixed by the parties as a pre« 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages. — ^E noush Hop Obowebs t;. Der- 
ing, [1928] 2 K. B. 174 ; 97 L, J. K. B. 660 ; 
139 L. T, 76 ; 44 T, L, E, 443, 0, A, 

455, Add. AnnotaMon : — Refd, English Hop 

Growers v. Dering, [1928] 2 H. B. 174. 

461. Add. Annotaiion English Hop 

Growers v. Dering, [1928] 2 K, B. 174. 


Part VII. — Pleading, 

561, Add. Annotation : — Mentd, Agricultural 
Wholesale Soc, i;. Biddulph So District 
Agricultural Soc., [1925] Ch. 709. 

674a. Contingent damages,] — ^When a 

verdict is found for deft, upon an Issue which 
bars the action, the jury cannot assess con- 
tmgent damages for pltf., without the assent 
of deft. — Newton v. Harland (1840), 1 
Man. & G. 644 ; 1 Scott. N. B. 474 : 2 Jur. 
350 ; 133 E. R. 490. 

Annotations : — Mentd. Harvey v. Bridges (1845), 3 Dow. & L. 
55 ; Wright v. Bnrroughes (1846), 3 C. B. 685 ; Davis v. 
Btiirell (1851), 10 C. B. 821 ; Delaney v. Fox (1856), 
1 C. B. N. S. 166 ; Garter v. Hughes (1858), 2 H. 8c N. 
714 : Pollen v. Brewer (1859), 1 L. T. 0 ; Aooidental 
Death Insoe. v. Mackenzie (1861), 5 L. T. 20 ; Blades v, 
Higgs (1861 ). 10 C. B. N. S. 713 ; Telford v. Laws (1874), 
31 L. T. 90 ; Beddall v. Maitland (1881), 17 (^i. D. 174; 
Edridge i?. Hawker (188n. 60 L. J. Ch. 677 : Edwick v. 
Hawkos (1881), 18 Ch. D. 199; Jones v, Foloy (1891), 
60 L. J. Q. B. 464 ; Hemmings v. Stoke Poges Golf Club, 
[1920] 1 K. B. 720. 

576. After this case add “ — ^ In matrimonial 
causes.] — See Husband & Wife, No. 4077a.’* 


Proof and Assessment. 

592a. .] — ^Where a jury has improperly 

awarded an aimuity by way of damages 
instead of a lump sum the judge sho^d 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v. Canadian National 
By. Co., [1927] A. C. 107 ; 96 L. J. P. 0. 
177; 135L. T. 009; 42 T. L. B. 029, P. 0. 

694. Add. Annotation : — Held. Martin v. Stout, 
[1926] A. 0. 859. 

598. Annotation : — For “ Refd. S.S. Celia v. S.S. 
Voltumo, [1921] 2 A. C. 544,” read ” Expld. 
S.S. Celia v. S.S. Voltumo, [1921] 2 A. C. 
644.” 

601. Add. Annotation : — N.F. Pcyrae v. Willdnhon, 
[1924] 2 K. B. 160. 

602. Add. Annotation : — Refd. Ellis* Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461. 

604. Add. Annotations : — Refd. BDis* Trustee v. 


PART VI. SECT. 1, SUB-SECT. S. 

442 i. Onus of disproof.] 

— If the sum mentioned in a bond is 
expressed to bo a penalty, the onus of 
showing that it was intended as liqui- 
dated oamagos is on the person assert- 
ing It. — R. (A.-G. OF Canada) v. 
London Guarantee & Accident Co., 
Ltd., £1920] 2 W. W. R. 83.— CAN. 

448 ill. .] — Where a sum 

is stipulated to be paid as liquidated 
damages. Sc is payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which might result In incon- 
siderable damage, the et. may decline 
to construe the words ** liquidated 
damages ** according to their ordinary 
meaning & may treat such a sum as a 
penalty. — Shatilla v. Feinstein, 
[19231 3 D.L. R. 1035: 16 Sask. L. R. 
454 ; [1923J 1 W. W. R. 1474.-~CAN. 

458 Iv, .] — Held: having 

regard to the language in « danse of a 
contract of service, fixing a sum as 
liquidated damages for vtoiatiou by 
deft, of any or all of the provisions of 
the contract, the sum fixed was not 
in the nature of a penalty. — Domi- 
nion Art Co., Ltd. e. Murphy (1923), 
64 O. L. R. 332.— CAN. 


PART VI. SECT. 1, SUB-SECiT. 5. 
471 jj. 


.J — The sum 

mentioned in a bond ^ven under 
Canada Grain Act by one licensed to 
oj>erato a country devator : — Held : 
to be a penalty Sc only reooverablo to 
the extent of the actual loss shown, 
there being no evidence to show It 
was intended as liquidated damages. 
Sc because the oondltions of the bond 
consisted in the performance of many 
acta, some of which might be of great 
Sc others of txlflittg importanoe. — R. 


(A.-G. OF Canada) v . London Gua- 
rantee & Aooidkjtt CJo., Ltd., [1920] 
2 W. W. R. 83— CAN. 

PART VI. SECT. 1, SUB-SECT. 8. 

p i. Agreement for share of profts 

under option — Failure to take up option 
— Liquidated damages.] — Kennedy v, 
Harris (1912), 23 O. W. R. 179; 
4 O. W. N. 183 ; 7 D. L. R. 291.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

520 iii. .] — Pltf . gave deft. 

the exclusive agency for six months 
for the sale of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he wodd pay as liquidated 
damages an amount equal to $2 per 
acre for each acre of the 1,000 acres 
unsold. Deft, failed to effect a sale : 
— Held : not a penalty, but liquidated 
damages arising on proof of failure to 
make the sales, without having to show 
actual * loss. — Northern Trusts Co. 
V. Rasmussen, £1924] 2 W. W. R. 
1016.— CAN. 


PART VIL SECT. 1. 

549 XV. — — .1 — To recover 

iTieoial damages, a pltf. must expressly 
siaim them m his pleadings & prove 
ihem strictly at the trial. — Carroll 
f . Baer, [1024] 2 D. L. E. 462 :1 
W. R. 1249 ; 18 Sask. L. R. 292. 
--CAN, 

649 xvl, 8. P . Butt v. Oshawa 
k>EFN„ Wilkinson v. OshawaCorpn., 
1926] 4 D, L« R. 1138 ; 69 0. L. R. 
120.— AN. 


PART VII. SECT. 2. 

569 i. Necessity for woof of specM 
damage.]— On a daim for dainages tor 
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personal injuries, pltf, cannot claim 
for special damages for nursing where 
he fails to show that he has either 
paid or is under any legal obligation 
to pay for the nursing done ; the fact 
that he Intends to pay a sum to his 
nurse is not sufficient. — Carroll v . 
Baer, [1924] 2 D. L. R. 452 ; 1 
W. W. R. 1249 ; 18 Sask. L. R. ^2* 
—CAN. 

0 j, — chuiusEN V. Cana- 

dian Timber & Lands, Ltd. (1925), 
36 B. C. R. 461,— CAN. 

PART VII. SECT. 8, SUB-SECT. 8.— B. 

598 i. A mount due in foreign currency 
— Date of Judgment surd on.]— Where 
deft, in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on wHloh the ot. 
proDounoed judgment: — Hedd: the rate 
to be taken was that prevailing on the 
day judgment was ^ven in the Righ 
Ot. in England, whloh gave pltf. the 
cause of action for the smt in Bombay. 
— ^MADHAVJI VtORAH O. RaMNIXLAL 
Vadilal (1921), 1. L. B. 47 Bom. 
487.— IND. 

, 1 . .}— HeW : the rate for 

conversion of divldendB payable In 
foreign currency was the rate rullsg 
on the date when each dividend became 
due. — T he Custodian v, Bluoher, 
[1927] S D. L. H. 40: £1927] S. O. R. 
420.— CAN. 

608111. .]— In oases of 

breach, of oontraot, the daito on whloh 
the rate of exchange is to he taken for 
the purpose of oonveitlng one set of 
currency into emother Is the date on 
whloh under the agreement the money 
was to be paid Sc on which a breach 
ooourred by Its not being paid.— 
Shakool Co. o. Finlay Flbmiko 
ft GO. (1993), 1. L. R. iBan. 839.— 
IND. 



Vol* XVIL— Damages. 


Dixon*' Johnson, [10241 2 Ch. 451, Mentd. 
Bichardson v, Richardson, [1927] P. 228. 

611 • Add* Anncftaiion •• — FoUd* Peyras v, Wilkin* 
son, [1924] 2 K. B. 166. 

612. Pol* the existing paragraph in original volume 
substitute the following paragraph 

•]— *In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevauing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevauing 
at the date of judgment. — Pejyrak v. 
Wilkinson, [1924] 2 K. B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 611. 

612a. .]— Between 1903 & 1909 pltfs., 

Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, ii^urances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amount^ due in chervonetz roubles at 
the date when those amounts became due. — 
Buerger v* New York Life Assurance 
Co. (1927), 96 L. J. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. R. 601, C. A. 

613. Citations .-—Add “ 15 Asp. M. L. 0. 670.’’ 
Delete revsg* S. C. svb nom, Dreyfus & 
Co, V* Atlantic Shipping & Trading Co. 
(1921), 37 T. L, R. 417, C. A.” 

Annotations : — Delete Mentd. Czamikow 
V, Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford V, Oompagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v. Lewis Peat, 
[1923] 1 K. B. 690.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 667. 

616. After this case add ” See, also, Insurance, 
Vol. XXIX., p. 389, No. 3104.” 

618. Add. Citations : — 93 L, J. Ch. 263 ; 130 
L. T. 109. 

Add. Annotations ; — As to {!) Consd. Anderson 


V. Equitable life Assce. Soc. of United States 
(1926), 134 L. T. 657 j Bue^er v. New York 
life Assce, (1927), 96 L. J.K. B. 930. Getie^ 
rally. Retd. EUis* Trustee v. Dixon- Johnson, 
[1924] 2 Oh. 461. 

625. Add. Annotation : — Generally, Mentd. Hardie 

Lane v, Chiltem, [1928] 1 K. B. 6^. 

626. Add. Annotations : — Held. The Koursk, [1924] 
P. 140 ; Pirie v. Richardson, [1927] 1 K. B. 
448. Mentd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B. W. C. C. 780. 

638. Add. Annotation : — Consd. The Koursk, [1924] 
P. 140. 

648. Add. Annotation : — Consd. Wing Lee v. Low, 
[1926] A. C. 819. 

673. Add. Annotation : — Refd. ‘ Cp ladian Paciffc 
Ry. V. Kelvin Shipping (i^iT), 138 L. T. 
369. ^ 

721a. .] — The Ct. of Appeal may set aside the 

assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — Smith v. 
Schilling, [1928] 1 K. B. 429; 97 L. J. 
K. B. 276 ; 138 L. T. 475 ; 44 T. L. R. 109, 
C. A. 

737. Add. Annotation : — Mentd. Williams v. 

Barton, [1927] 2 Ch. 9. 

751. Add. Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

751 a. ,] — Smith v. Schilling, No. 721a, 

ante. 

763. Add. Annotation : — Mentd. Hearn v. Southern 
By. (1926), 41 T. L. R. 305. 

784. Add. Annotation : — Refd. Smith v. SchUUng, 
[1928] 1 K. B. 429. 

784a. .] — Smith v. Schilling, No. 721a, ante. 

830. After this case add ” See, also, Juries, Vol. 
XXX., pp. 245, 246,” 

832a. .] — Smith v. Schiixing, No. 721a, ante. 


PART VII. SECT. 8, SUB-SECT. 4. 


627 II. .3 — Gat Co., Ltd. v. 

Trick, tl927) l D. L. II. 1091; 60 
O. L. R. 8.— CAN, 


PART VII. SECT. 8, SUB-SECT. 6. 

»t. When assesament must he by 
master .) — Hennioar v. Henntoar 
(N. B.), [1926] 1 D. L. R. 891.— CAN. 

PART VH. SECT. 4, SUB-SECT. 8.— A. 

^ 661 X, — .] — Oogrun V. La 

Fondbris de .Toliettb (1903), 34 
a 0. R. 133.— CAN. 


PART VH. SECT, 4, SUB-SECT. 8,— 


680 v a. — HeW : althougli 

the damages were excessive, the ot, 
would not interfere i^ii that aooount. 
^McMonaole V. Orton (1888), 5 
Man. L. R, 193.— CAN. 


— , — Misconduct of jury ,] — 
Where an assessment of dameges is 
not thought to be unoonsoionable but 
only exoesBlTe, it ought to be set aside 
If tbe Jury took Into aooount some- 
thing which they ought not to have 
JAken into account & failed to take 
into account something which they 


ought to have taken Into account. — 
Cosgrove v. Canadian National 
Railways, [1923] 4 D. L. R. 818; 
[1923] 3 W. W. R. 1162.— CAN. 

692 viii a. .] — Whore 

the damages were excessive Held .* 
there should he a new trial, unless 
pltf. consented to reduce his verdict. — 
Clarke v. Murray (1877), Temp. 
Wood, 127.— CAN. 

xviii. 

action for damages for breach of con- 
tract, the Jury awarded pltf. £30 for 
special damages, including law costs, 
£260 for loss of profits, & £20 for 
general damages. Doft.. moved for a 
new trial upon the ground that tbe 
award of anything more than a merely 
nominal sum as general damages was 
excessive ; — Held : as no substantial 
wrong or miscarriage of Justine had 
been oooasioned, a new trial ought not 
to be ordered, but the Judgment should 
stand, Bubjeot to irftf, ooosontlng to 
the elimination of the amount awarded 
as general damages. — S tewart v, 
O'Brien. [19251 N. 55. L. R. 400.— 
N.Z. 

692yxix. .3 — Goldman 

e. Ejrby 6c Sons, Ltd., CX927] S. R. S. 
58.— AUS. 


706 lii. J— Mason South 

Norfolk Ry. Co, (1889), 19 O, R. 
132.— CAN. 

731 ix. .] — In an action to 

recover an amount due under a contract 
for purchase of an hotel, deft, set up a 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The Jury were directed that 
the proper measure of damages recover- 
able by deft, would be that applicable 
in an action on a breach of warranty 
Held : there should be a new trial, for 
the purpose of assessing damages upon 
the basis of the difference between the 
market price at tbe date of the contract 
& the contract price, — Hardman 
McLeod (1926), 26 S. R. N. S. W. 
578 ; 43 N. S. W. W. N. 194.— AUS. 


PART VII. SECT. 4, SUR-SECT. 8.— 

B. (e). 

748 1. Mistake — Acting upon wr<mo 
principle.] — Where a Jury assessed 
damages on a wrong principle : — Held : 
the ot. would set aside tbe verdict on 
the ground of exoessive damage having 
been given. — Fenrrtv r, Halifax 
County (1858), 3 N. S. R. (2 Thom.) 
412.— CAN. 
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Part II. — Instruments Under Hand — Non-Testamentary. 

627. Add, Annotation: — Mentd. Inche Noriah 565. Add, Annotation: — Consd. Swift v. Board of 
Binte Mohamcd Tahir v, Shaik Allie Bin Trade, [1925] A. C. 520. 

Omar Bin Abdullah Bahashuan (1928), 45 557 . Add, Annotation Mentd. Rye v, Purcell, 

T. L. B. 1. [1920] 1 K. B. 446. 


Part III. Interpretation of Deeds and Non-Testamentary 

Instruments. 


581. Add, Annotations : — Refd. Sharpe & Dohme 
' Inc. V, Boots Pure Drug Co. (1 927), 44 R.. P. C. 

807 ; British Thomson-Houston Co. 1 ;. Metro- 
politan- Vickers Electrical Co. (1928), 45 

R. P. C. 1. 

582. Add, Annotation : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K, B. 604. 


587. Add, Annotations : — Refd. Toumier v. National 
Provincial & Union Bank of England. [1924] 
1 K. B. 461; Livock v, Pearson (1928), 33 
Com. Cas. 188. 

692. Aft-er this case insert ** Sec^ generally. Con- 
tract, Vol. XII., pp. 79 et seq,'* 

597. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 


PART I. SECT. 6, SUB-SECT. 1.— A. 

sa. Proof of execiUion — Deeds within 
countv — 9 Viet, c. 34, a. 7.] — He York 
CJ ouNTY Registrar (1847), 3 U. C. R. 
188.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— E. 

188 iii. Attestation regtiircA hy 

statute — Deed improperly attested — Exe- 
cution admitted by grantor,) — Held : 
as tlie mt^e. deed was not attested 
within Transfer of Property Act, 
B. 59, it was invalid in spite of the 
grantor’s admission.-*— Hira Bibi v. 
Ram Hari I/\l (1925), L. R. 52 Ind. 
App. 362.*— IND. 

tb. Certificate e / — Sufficiency of — 
Absence of date,] — field : the deed was 
properly recorded. — M cKenzie v, 
Lamont (1877), 11 N. S. R. (2 R. Sc 0.) 
617.— CAN. 

PART 1. SECT. 6, SUB-SECT. 2.— C. 

281 vii. .] — HUQGARD V, 

Ontario Sc Saskatchewan Land 
OORPN; (1908), 1 Sask. h, R. 526; 6 
W. L. R. 645 ; 8 W. L. R. 860.— CAN. 

PART L SECT. 6, SUB-SECT. 4. 

b i. Land Act, 1888, a. 26.]. 

— Hjorth V. Smith (1897), 6 B. O. R. 
309— CAN. 


PART I. SECT. 5, SUB-SECT. 7.— A. 

e i. .] — Some of the persons 

named as joining in a covenant cannot 
be bound, where the others who are 
named, & whoso conourronco is neces- 
sary to the accomplishment of the 
object recited in the deed, have not 
joined. — ^M oore v. Irwin, [1926] 4 
D. L. R. 1120 ; 59 O. L. R. 646.— CAN. 

PART I. SECT. 6, ^UB-SECT. 1. 

40Siv. .] — ^A deed under seal 

cannot bind a person who is not a 
party to the deed. — Battle CIreek 
TOASTED Corn Flake Co. v, 'Kellogg 
Toasted Corn Flake Co„ [1923] 
4 D. L. R. 543.— CAN. 


PART I. SECT. 7. 

425 V. .] — Bennett v, 

Kidd, (1920] N. 50.— IR. 

PART 1. SECT. 8, SUB-SECT. 8. 

b i. .] — Dynes v. Bales (1878), 

26 Gr. 693.— CAN. 

PART I. SECT, 8 , SUB*S£Ct' 5. 

464vi, .] — Under an 

agreement between pltf. Sc defts. for 
the sale of a business the latter imder- 
took to Incorporate a co. Sc to assume Sc 


pay the amount duo on a chattoJ mtge. 
In carrying out the agreement pitf. 
signed what he thought was a mere 
transfer of the business to the co., but 
which was in fact a new agreement 
which oxpresslv released defts. from 
its obligation to pay otr the chattel 
mtge. Thcire was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, the evidence 
08 to whether ho read the new agree- 
meht over before signing it was con- 
flicting : — Held : the rtUease had been 
fraudulently Inserted, & pltf. was en- 
titled to bo indemnified by defts. 
against bis liability on the ratge. — 
Jack v, Nanoose wklungton Col- 
UERIES, Ltd., (19261 8 D. L. R. 398 ; 
[1926] 2 W. W. R. 267 ; 36 B. C. R. 
295.— CAN. 

PART III. SECT. 1. 

■d. Parent d? child bearing same name 
— No addition of “ senior ** or “ junior ** 
— Presumption in farour of parent,] — 
New Brunswick Power Co. v. Price 
Hatt (1924), 62 N, B. R. 1.— CAN. 

PART in. SECT. 2. 

678 K. .] — Inches v, Fogg Sc 

Dowmng (1870), 13 N. B. R. (2 Han.) 
149.— CAN. 





^ Add* AnnotaHon : — ^Mentd. Charles v, Cardiff 
Collieries (1028), 44 T. L. it. 448. 

622. Add, Annotations : — Apld. G. W. Ry< v. S.S. 
Mostyn, [1928] A. C. 67. Refd* Abrahams v. 
Machisheries [1926] 2 K. B. 18; British- 
American Tobacco Co. v, Jones (1926), 134 
L. T. 406 ; Dee Conservancy Board v. Mc- 
ConneU, [1928] 2 K. B. 169. Mentd. The 
St. Nicolai (1926), 133 L. T. 640; Witham 
Outfall Board v, Boston Corpn. (1926), 136 
L. T. 756. 

627. Add, Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

631. Add, Annotations : — Consd. Sherwood v. 
Tucker, [1024] 2 Oh. 440. Refd. Batchelor 
V, Murphy (1024), 41 T. L. R. 163. 

665. Add. Annotation : — Apld.WSaunders v. Young’s 
Brewery (1926), 42 T. L. R. 136. 

679. Add, Annotation — ^Mentd. Parr v. A.-G., 
[1926] A. 0. 239. 

697. Add. Annotation : -Refd. Samuel v, Dumas, 
[1924] A, C. 431 

700. Add, Annotation : — Refd. Russell v, Russell, 
[1924] A. C. 687. 

701. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

743. Add, Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

750. Add. Annotations : — Refd. Re Hammond, Pari’y 
V, Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Beadman v, Beadman, [1925] Oh. 633. 

786. Add. Annotation : — Refd. The Ruapehu, 
[1927] P. 47. 

792. Add. Annotation : — Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

801. Add. Annotation: — Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

815a. Recurring words — Same construction.] — 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device. — Watson v. Haggitt, [1928] 


A. 0. 127 ; 97 L. J. P. 

44T. L. E. 90; 71 Sol. 

826. Add. AtmotaHona •— 

sen, [1924] 1 CSi., 394. BrtEfl. Pbippo »• 
Bogers, [1926] I K. B. 14. 

842. Add. Awnakditm .—Refd. Brakapear v. Bai^ 
ton, [1924] 2 K. B. 88. 

863. Add. AnnotaHon : — Refd. Be Whitrod, Bor- 
rows V, Base, [1926] Ch. 118. 

882. Add, Annotation : — Refd. Unit-ed States Ship- 
ping Board v, Strick, [ 1920] A. C. 646. 

893. Add, AnnotcUion : — Consd. Re EUwood, [1927] 


1 Ch. 456. 

895. Add, Annotation : — Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 


900. Add. Annotations: — ^Refd. Jo’^es v. Oceanic 
Steam Navigation Co., (1924, ' K. B. 730; 
A.-G. V, Blackpool Corpn. ■»|)L928), 92 J. P. 50. 
Mentd. Pailin v. Northern Employers’ Mutual 
Indemnity Co , [1925] 2 K. B. 73. 

969. Add. Annotation : — Refd. Busby v, Avgherino, 
[1927] 2 Ch. 33. 


981. Add, Annotation : — Generally, Refd. Berners 
V. Fleming, [1925] Ch. 264. 

998. Add, Annotation : — Mentd. Re Villar, Public 
Trustee v, Villar (1928), 45 T. L. R. 13. 


1007. Add. Annotation : — Refd. Lowther v. Clifford 


(1926), 95 L. J. K. B. 576. 

1009. Add, Annotation : — Mentd. Re Keystone 
Knitting MiUs Trade Mk. (1928), 97 L. J, Ch. 
316. 


1015. Add. Annotation : — ^Refd. Westminster Bank 
V. Hilton (1926), 136 L. T. 315. 

1031. Add. Annotations: — ^Mentd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

1065. Add. Annotation : — Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation : — Refd. Elder, Dempster 
V, Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v, Paterson, Zochonis, [1924] 
A. C. 622. 


1098. Add. Annotation : — ^Refd. Gregg v. Richards, 
[1926] Ch. 621. 


PART III. SECT, 8, SUB-SECT. 8.— A. 

632 ii. .1 — Manufactuk- 

Eits Life Insurance Co. v. Swinnky, 
119251 2 D. L. Ii. 603.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— B. 

705 xi. .1— In de- 

ciding whether a given transaction is 
an out & out sale with a condition for 
re-purchase or a mtgo. by conditional 
sale, it is the intention of the parties 
at the time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed Itself & the surround- 
ing oh'oumBtances. — Biskawbad v, 
Hukamnad (1923)* 1. L. K. 45 All. 
58.— IND. 

705 xii. The in- 

tention of tho parties to on instrumont 
must bo collected from the language of 
the instrument* Sc may be elucidated 
by tho conduct they have pursued. — 
Mibnaporb Zamindari Co.* Ltd. v. 
Muktakesbi Patrani (1926)* L L. H. 
6 Pat. 61.— IND. 

PART III. SECT. 3. SUB-SECT. 4. 

7t6 xxi. .1 — When a person 

agrees to purchase* he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different intention, but 
the whole doouzuent must be oou- 
Btrued Sc may show that such implica- 


tion 18 not to be cl^a^vh. — Grieve 
McQlory, Ltd. v. Dome Lumber Co., 
Ltd. & Thompson, (i923J 2 D. L. R. 
164 ; 1 W. W. R. 989. —CAN. 

716 xxii. .] — BaR'iel V, Be ye A 

(N. B.), 11926] 1 B. L. K, 1196.— CAN, 

PART III. SECT. 3, SUB-SECT. 8.— A. 

773 XXX. .1 — Held: tho words 

“ net proceeds ” did not mean “ not 
profits." — Scott v, Montgomery, 
11920] 1 W. W. R. 140 ; 60 D. L. R. 
394 ; 30 Mon. L. R. 90.— CAN. 

d. Read now •• 815 a I," 

815 a ii. .] — Held: evi- 

dence to show that a word was used in 
a different sense in one sentence from 
that in whioh it was used in a preceding 
sentence, was rightly excluded. — 
McBonaxd V, Halifax Corpn. (1895), 
28 N. S. R. (16 R. & a.) 84.— CAN. 

PART III. SECT. 3, SUB-SECT. 9. 

874 ii. .] — Shuein v. Demobey 

(Sask.), 11927] 1 D. L. R. 649.— CAN. 

PART 111. SECT. 3, SUB-SECT. 13.— 

B. (b). 

948 vi, ,] — As soon as there is 

an adequate & suffioient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
viuato it. — D arafale, etc. v. JNazib 
( 1923), I. L. R. 50 Oalo. 394.— IND. 
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949 xvi. .] — Wilson v. R., 11026] 

Exch. O. li. 8.— CAN/ 

PART III. SECT. 3, SUB-SECT. 14. 

951 ii. .] — Price Brothers & 

Co., Ltd.v. U., [1926] 3 1). L. R. 642. 
—CAN. 

PART III. SECT. 3, SUB-SECT. 16. 

r i. Orani of easement — Refer* 

ence to plan — Rian omiUed.] — Held : 
where there was no plan, parol evlden9e 
was admissible to Identify the land. — 
Banks Peninsula Electric Power 
Board v. Akaroa Borough Council, 
[1923] N. Z. L. R. 880.— N.Z. 

PART III. SECT. 3, SUB-SECT. 18,— A. 

988 vi. .] — Where there are two 

possible interprotationB of a contract 
one would lead to an obvious absur- 
dity or injustice, tho other interpreta- 
tion is to bo accepted. — Thompson v. 
North Battlefohd, (1924] l D. L. R. 
169 ; 1 W. W. R. 51.— CAN. 

988 vii. .1 — Re Ford & HAitDY 

(Ont.), [1926] 2 D. L. R. 749.— CAN. 

988 viii. .] — Canadian Steve- 
doring Ck)., Ltd. o. Robin Line S.S. 
Co., Canadian Stevedoring Co., Ltd. 
V , Seas Shipping Co. (B. C.), [1927] 
4 D. L. K. 614; [1927] 2 W. W. R. 
737.— CAN. 



llOl-oliNSSa. EmLiaB and Empire Digest Supplement. 


1101. Add. 
Oanuu 


Annotation : — Monid. Bradford v> 
on, [1925] Ch. 132. 

(• Gregg V. Sichards, 


Sewing Cotton Co. (1923), 8 Tax Cas. 481 ; 
Whelan v. Henning (1924), 41 T. L.. B. 141 ; 
Alianza Co. v. 1. B« Comrs., [1925] A G. 644 ; 
Foulsham v. Pickles, [1925] A. C. 468 ; Swedish 
Oential By. r. Thompson, [1925] A. 0. 495 ; 
\^^tney v. I. B. Oomrs. (1925), 42 T. L. B. 
58; Ai*cher-Shec v. Baker (1926), 95 L. J. 
K. B. 929 ; I, B. Comrs. v, Andersti*6m (1927), 
13 Tax Cas. 482 ; I. B. Comrs. v, Pakenham, 
I. B. Comrs. v, Longford (1927), 96 L. J. K. B. 
882. 

1108. Add* Annotation : — ^Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

1109. Add. Annotations : — Refd. Bced v* Page & 
East (1926) 42 T. L. B. 744. Mentd. Elder, 
Dempster v. Paterson, Zochonis, Griflaths 
Lewis Steam Navigation Co. v, Paterson, 
Zochonis, [1924] A. C. 522. 

1129. Add. Annotation : — ^Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. B. 727, 

1149. Add. Annotation : — Mentd. Bye v. Purcell, 
[1926] 1 K. B. 446. 

1157a. Anon. (1849), 13 L. T. O. S, 325. 

1171. Add. CUation 109 L. T. 820. 

1177a. .] — Davis v. Symonds (1787), 1 Cox 

Eq. Cas. 402 ; 29 E. B. 1221. 

1192. Add. Annotation : — Retd. Kimber Coal Co. 

V. Stone & Bolfc, [1926] A. C. 414. 

1205. Add. Annotations: — Consd. United States 


Shipping Board v. Bungo A B^ (1924), 
^ L. R. 73. Refd. Frenkel v. MacAndrews 
* ), 139 L. Ta 327. 

1224. Add. Annotation .—Mentd. Bjre v. Purcell, 
fl9261 1 K. B. 446. 


1230. Add, Annotation : — ^Refd. Jacobs v. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Ch. 520. 


1238. Add. Annotation: — Mentd. Baldry v. Mar- 
shall, [1926] 1 K. B. 260. " . 

1236. Citations : — For the existing citations sub- 
stitute “ Grevtllb V. Attkins (1829), as 
reported in 4 Man. Sc By. K. B. 372 at p. 
379.” 


1237. Add. Annotation : — ^Retd. Be Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotations: — Retd. Jacobs e. Batavia 
Sc General Plantations Trust (1924), 93 
L. J. Ch. 520. Mentd. Berners v. Fleming, 
[1926] Ch. 264. 

1262. Add. Annotation : — Mentd. Midland Bank 
V. I. B. Comrs., [1927] 2 K. B. 465, 

1322. Add. Annotation : — Refd. NagoremuU v. 
Triton Insce. (1924), 41 T. L. B. 168. 

1327. Add, Annotation : — Retd. Ck>hen v. Boche 
(1926), 95 L. J. K. B. 946. 

1329a. -.] — ^Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Mabston v. Bob d. Fox (1838), 
8 Ad. & El. 14 ; 2 Nev. & P. K. B. 504 ; WUl. 
Woll. Sc Dav. 712 ; 8 L. J. Ex. 293 ; 112 
B. B. 742, Ex. Oh. 

Annotations : — Consd. iBraell t>. Po(lon(1839).2 Moo. P. O. C, 
at. BdEd. Matson v. Maenrath (1819), I Kob. Eocl. 680. 
Mentd. Doe d. Evans v, Evans (1839), 2 Per. & Dav. 378. 


PART III. SECT. 4. SUB-SECT. 1. 

1144 X. lilanks in printed form 

not filled <71. ] — lie Drmpsey & Midland 
L. S. Co., [192.^ J 4 D. L. R. 570.— 

CAN. 

1144 xi. .]— Canadian Col- 

lieries (Dunsmuib), Ltd. v. Duns- 
MUTR, DUNSMtHR (?. MacKBNZIE (1911), 
18 B. O. R. 538.— CAN. 

1144 xli. .] — Lachman Das v. 

Ram Prasad (1927), 1. L. R. 49 All. 
680.— IND. 

h i, .} — Willard v, McNab 

(1851), 2 Gr. 601.— CAN. 

h ii, .] — Paptnbau V. Guard 

(1861), 2 Gr. 612.— CAN. 

h iii. McGill v, MoGlashan 

(1857), 6 Gr. 324.— CAN. 

1174 i. As to nature of tranacudian — 
Absolute conveyance — Relationship of 
mortgagor d: mortgagee.] — Where a 
registered Instmment clearly shows a 
transaction between the parties to bo 
a sale, oral evidence to show that it 
was intended to be R mtge. Is inadmis- 
sible in evidence.— Mauno Shwe Phoo 
V. Mauno Tun Shin (1927), I. L. R. 
6 Rfi^. 644. — IND. 

PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. .] — ^Where parties 

to a contract have out Its terms Sc 
conditions In writing, which Is pre- 
sumably Intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral evidence. — Steink r. 
MathikU, [1923] 3 W. W. R. 498.— 
CAN. 

1176 xxix. .1 — Where an ori- 

ginal agreement has oomplled with 
Stat. Fraads. evidence of an alleged 
parol variation of Its terms is inadmis- 
sible.— H all V. Goldstone. (1923) 
N. Z. L. R. 916.— N.Z. 

1176 XXX. — Kasteb V. 

Cowan, 11925) 2 D. L. R. 742 ; [1925] 


2 W. W. R. 186 ; 21 Alta. L. R. 366 ; 
revsg., [1923J 4 D. L. R. 491 ; [1923] 

3 W. W. R. 610.— CAN. 

1176 xxxi. .) — Defts. excepted 

to a declaration on the ground that 
pltf. could not Tary the terms of a 
written deed of transfer by evidence 
of a prior ogreemout, unless or until he 
expressly claimed a canceUation, ratio- 
cation, or reformation of the deed of 
transfer : — Held : the exception should 
be uphold. — Adam v. Jhavaby (1926), 
46 N. L. R. 190.— S. AF. 

1176 xxxii. .] — Bartel v. Be- 

YEA (N. B.),(1926) 1 D. L. R. 1196.— 

CAN. 

1176 xxxiii. .) — ^Tyson v, Aber- 

crombie (1888), 16 O. R. 98.— CAN. 

1176 xxxiv. ,) — LILI.Y V. Pitt- 

man (1899), 8 Nfld. L. R. 170.— NFLD. 

1176 XXXV. .) — Where an 

agreement signed by deft, was not 
accepted by pltt., & there was no 
memorandum In writing of the agree- 
ment actually entered Into between 
the parties : — Held : the Trulo pro- 
hibiting the introdqption of oral 
evidence to vary the terms of a 
writlntr had no application. — Dorby 
V. Gray (1908), 42 N. 8. R. 269.— CAN. 

1176 XXX' i. .) — ^The nile of law 

that extrinsic evidence Is not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within It. — FcMftMAN v. Union Trust 
Co., Ltd., (1927) 8. O. R. 1.— CAN. 

11891. -.) — Held: parol evi- 

dence was not admissible to oontradiot 
a statement in a document as to owner* 
ship by showing that a wife, in sign* 
ing it, was acting, as agent of her 
husband.— Katzman v. Ownabomb 
Realty Oo., (192G 1 D. L. R. 201 ; 
(19241 S, O. R. 18.— CAN. • 

1222 iv. ,] — ^Advance 

Humelt Thresher Co. v. Manske, 
(1920) 3 W. W. R. 78.— CAN. 
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1228 ii. .) — Blakie v. 

McLennan (1901), 33 N. S. R. 558. — 

CAN. 

PART III. SECT. 4. SUB-SECT. 3. 

1287 V. .) — When the ct. infers 

that a written document was not 
intended by the parties to contain the 
whole agreement, evidence of other 
terms not Included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct Sc language of the parties 
Sc the surrounding oircumBia,noes.— 
Connors v. McObeoob, 11924) 2 
D. L. R. 86 ; 2 W. W. R. 294 ; 20 
Alta. L. R. 289.— CAN. 

1237 vi. 1. — Extrinsic evidence 

to add a condition to a concluded 
contract: — Held: not admissible. — 
Forman v. Union Trust Co. (Can.^ 
(1927 J 1 D. L. R. 68.— CAN, 

PART in. SECT. 4, SUB-SECT. 5.— A. 

m 1. .] — Held: oral evidence 

was admissible to explain the sur- 
rounding circurastanoes. — B cheoteb v, 

SCHNIER, BCHNIER V. SOHECTER (Man.), 
(1927) 8 D. L. R. 1167 ; (1927) 3 
W. W. R. 111.— CAN. 

0 i. .)— Hebron v. Mayland 

(Alta.), [1927] 4 D. L. R. ;71 ; (19273 
2 W. W. R. 788.— CAN. 

PART in. SECT. 4. SUB«SECT. 6.— B. 

1341 xlil, .)— Lewis & Sills 

V. Hughes (1906), 13 B. O. B. 828. — 

CAN. 

1841 xiv. .]— An agreement for 

the sale of land was evidenced by a 
receipt, which did not specify the land : 
-—Held : parol evidence was admissible, 
in an action for specific performance 
of the agreement, to show what was 
the subleot matter. — Baxter v. Roixo- 
(B. O.) (1912), 21 W. L. R. 892 ; 6 
h. L. R. 764 ; 2 W. W. R. 786,— CAN. 
sp. AecowU.l — Held : parol evidence 



7iA. XVn^-Deeds. Cases 1854-198«a. 


18S4* Add* AnnotaHon: — ^Mentd« Performing Bight 
Soc. V* MitcbeU Booker, [1924] 1KB. 762. 

1864* Add* Annotation : — Consd. Boot v* Uttoxeter 
IT. D. 0. (1924), 88 J. P. 118. 

1401. Add* Annotationa: — Refd. Sherwood t;. 
Tucker, [1924] 2 Ch. 440, Mehtd. Batchelor 
V* Murphy, [1925] <3h, 220. 

1410. Add* Annotation : — Mentd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1448. Add* Annotation: — ^Refd. Marb6 v. George 
Bdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1459. Add, Annotation: — Refd. In the Estate of 
Musgrove, Davis v* Mayhew, [1927] P. 264. 
1409. Add. Annotation : — Distd. (Drediton Gas Co. 
V. Orediton V* C., [1928] Ch. 447. 

1471. Citations : — For the existing citations read 
‘‘Miijomay’s Casb (1584), 1 Co. Bep. 175 a; 
Jenk. 247 ; 76 E. B. 879 ; atih nom, Mtldmay v* 
Standish, Cro. Eliz. 34 ; Moore, K. B. 144.” 
1485. Add* Annotation : — Refd. Bird v* I. B. 
Oomrs. (1924), 12 Tax Cas. 785. 

1518. Add. Annotation : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1534. Add. Annotation : — Refd. Smith, Hogg v* 
Bamberger (1928), 97 L. J. K. B. 725. 

1587. Add. Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust, [1924] 2 Ch. 
829. 

1542. Add. Annotation : — Mentd. Edwards v. 

Porter (1924), 41 T. L. B. 57. 

1562. Add. Annotation : — Consd. Allen i;. Boyal 
Bank of Canada (1925), 41 T. L. B. 625. 

1576. Add. Annotation : — ^Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

1582, Add* Annotations: — Consd. Jacobs v. 
Batavia Sc General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v* Phillips 
(1923), 130 L. T. 142. 


1588. Add* Annotations : — Consd. Jacobs v* 
Batavia Sc General Plantations Trust (1924), 
93 li. J. Ch. 520. Refd. Michael v. Phillips 
(1928), 130 L. T. 142. 

1607. Add. Annotations : — Consd. Dnited States 
Shipping Board v. Bunge y Bom Limitada 
Sociedad (1925) , 134 L. T. 303. Refd. Ounard 
S.S. Co. V. Buerger (1926), 185 L. T. 494. 

1628. Add* Annotation : — Consd. Jacobs v. Batavia 
Sc General Plantations Trust (1924),^ 93 
L. J. Oh. 520. 

1688. Add. Annotation : — Mentd. Morris v. Harris, 
[1927] A. O. 262. 

1652. Add. Annotation : — Refd. Re Carnarvon’s 
Chesterfield S. E., Be Carnarvon’s Highclore 
S. E. (1926), 70 Sol. Jo. 9?7. 

1672. Add. Annotation : — Btlsntf’ > Samuel v, 
Dumas, [1924] A. C. 431^ 

1675. Add. Annotation : — Rem Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 

1678a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to he treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. — Sassoon (M. A.) 
Sc Sons, Ltd. v. International Banking 
CORPN., [1927] A. C. 711 ; 96 L. J. P. C. 153 ; 
137 L. T. 601, P. O. 

1694. Add. Annotation : — Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

1709. Add. Annotation : — Mentd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

1788. Add. Annotation : — Mentd. Be Quintin Dick, 
Cloncurry v. Fenton, [1026] Ch. 992. 

1785a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 


was admissible, to sbow what an 
aoootint referred to in au agreement 
was, & to indentify such account, — 
Des Bbisay V . GI4ENOKOS8 (^1860), 12 
N. B. R. (1 Han.) 106.— CAN. 


PART III. SECT. 4, SLUB-SECT. 7. 

g i. ** liiffhi of way clearina .**} — 

: extrinsic evlucnce was properly 
admitted to show that amongst railway 
contractors, & in railway oonstmotlou 
work, the above words had acquired 
a snecial Sc technical meaning, & applied 
only to land requiring to bo cleared & 
not to the fifil area of the right of way. 
— ^Ijaike V , Kennedy (lOH), 43 
N. B. R. 173.— CAN. 


g. ii, »* Wood ciUting voyage .**] — 

Whore an inBuranco policy contained 
on exception that the ship was not 
covered If lost when enga^d on a 
wood cutting voyage, the ot. refused 
to allow parol evidence to he given in 
explanation of the word “wood.*’ — 
Thomas v. Marine Insubancs Co. 
(18670, 4 Nfld. L. R. 173.— NFLD. 


PART III. SECT. 4, SUB-SECT, 8.— A. 

1896 X. — — The 

doctrine of co^mporanea expositio is 
applied, speaking generally, only where 
the oontraot is ambiguous. — ^Mtebb v. 
Union Natural Gas Ck >. (1922), 63 
0. L. R, 88.— CAN. 

1896 xl. .] — Be 

Canadian Northern Rt. Co. Sc 
OTTAWA, (1924J 4 D. L. R. 1217 ; 66 
O. L. R. 168.-— can. 


PART nC SECT. 4. SUB-8B0T. 11.— D. 

«t. To prove iUegality Of consideration 


— Evidence inadmissible.] — Dauthinee 
u. Daupbinee (1924), 67 N. S. R. 606. — 

CAN. 

PART III. SECT. 4, SUB-SECT. 11.— 

E. (a). 

1496 Iv. .] — ^Averbach v. 

Bloom & Dworkin (Can.), (1927] 3 
D. L. R, 721— CAN. 

PART III. SECT. 4. SUB-SECT. 11.— 

G. (a). 

hi. .] — ^McLean v. Johnson, 

[1923] 4 D. L. R. 178; 32 B. C. R. 
495 ; [1923] 3 W. W. R. 913.— CAN. 

h ii. CorUemporary oral agree- 

ment acted on by parties.] — In an action 
for foreclosure Sc sale on default in 
payment of principal, according to the 
written tenns of a mtgo. : — Held : 
an oral amement that payment 
woiild not he exacted dntil a subse- 
quent date could he proven Sc enforced. 
—Johnson Investment^ Ltd. v. 
Paoritid^ [1023] 2 D. L. R. 986 ; 
[1923] 2 W. W. R. 736.— CAN. 

m I. Mortgage.] — Dick v. 

SCfHWARTZ (Man.), [1926] 3 D. L. R. 
894.— CAN, 

PART 111. SECT. 4. SUB-SECT. 11.— 

G. (h). 

1678 i. Evidence admissible — Proof of 
cotistderaHan.] — Regard may be had to 
a ooUatera) oral agreemcmt to show 
that a deed is in fact founded on 
a valuable consideration. — Kirk v, 
Greaves, [1924] N. Z, L. R. 200.— 
N.Z. 

tn i, — ^Where a 


complete agreement was contained in 
a wntten contract Sc it satisfied Stat. 
Frauds ; — Held : an oral arrangement 
as to remuneration was a separate 
collateral agreement. — Perry v. Es- 
rLEY, [1924] 4 D. L. R. 1280 ; 3 W. 
W. R. 674.— CAN. 


m ii. — .] — When the 

ct. infers that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may be given 
If they are net Inconsistent with what 
is written. — Connors v. McGregor, 
[1924 ] 2 D. L. R. 86 ; 2 W. W. R. 294 ; 
20 Alta. L. R. 289.— CAN. 


PART III. SECT. 5, SUB-SECT. 4. 

r i. Meaning to words given 

though grammatical covstruction fauWy.\ 
— Re Dempsey & Midland L. & S, 
Co.. [1926] 4 D. L. R. 670.— CAN. 


PART III. SECT. 6. 

t i. .] — The date mentioned 

In a deed is not conclusive, & the actual 
date of the execution may be shown. — 
Doe d. Connel v. Dickinson (1860), 
12 N. B. R. (1 Han.) 466.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

•w, ** Et cetera.**] — The pliraso “ et 
efera ** docs not render a contract 
incertain, if its application appears 
rom the context. — Averbach v. 
ihoou Sc Dworkin (Can.), [1927] 3 
X L, R. 721— CAN. 


* 
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Cases 1785a— 2131. English and Emfibn DiassT Supplement. 


marine engineers. At the head of defte.’ 
letter was a printed notice, “ All offers are 
subject to our usual strike & ^arantee 
clauses, accidents, etc.** Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to “ our usual ’* 
guarantee clause that their guarantee 
clause provided (inter alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising *’ ; — 
Held : as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agi’eement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 


resent, & as it was not "proved that defts. 
ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover. — ^A lison (J. Gordon) & Co., Ltd. 
V. Wallsbnd Slipway & Enginbhring Co., 
Ltd. (1927), 43 T. L. B. 823, C. A. 

1744. Add, Annotation : — Refd. Be Griffiths, Jones 
V, Jenkins, [1926] Ch. 1007. 

1869a. Curtilage, garden & adjoining elose.] — 

Anon. (1631), Bro. N. C. 86 ; 73 E. R. 886. 

1910. Add, Annotation .— Mentd. Be Wait, [1927] 
1 Ch. 606. 

1913. Add, Annotation: — Apprvd. Public Trustee 
V, Lancaster Duchy, [1927] 1 K. B. 616. 

1941. Add, Annotation : — ^Mentd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. 

1944a. Limitation to commence after existing 
lease — Lease void.] — ^A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blackmorb V, CuMBERPORD (1680), 1 Freem. 
K. B. 627 ; 89 B. R. 396. 


Part IV. — Covenants and Provisoes 


2037. Add, An7ioiation8 : — Mentd. Be Harrington 
Motor Co., Ex p, Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 

2101. Add, Annotation : — ^Mentd. Civil Service 
Co-op. Soc. V. McGrigor’s Trustee, [1923] 2 
Ch. 347. 


2111. Add, Annotation : — Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2125. Add, Annotation : — Mentd. Bely-A-Bell 

Burglar & Fire Alarm Co. v, Eisler, [1026] 
Ch. 609. 

2131. Add, Annotation : — Consd. Everett v, Grif- 
fiths, [1924] 1 K. B. 941. 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

1990 i. General rule,] — Cts. always 
construe clauses in deeds as covenants 
rather than conditions if they reason- 
ably do so. — Wolfe v, Caorr (N. S.) 
(1911), 9 E. L. II. 402.-~CAN. 


PART III. SECT. 8, SUB-SECT. 1.— 

A. (a). 

1787 i. General rule ,] — If both the 
recitals & the operative part of a deed 
are clear & unambiguous, but are in- 
consistent with each other, the opera- 
tive part must prevail. — H ussain v. 


Chin Chonq (1924), I. L. R. 3 Ran. 
63.— IND. 

PART III. SECT. 10, SUB-SECT. 1.— D. 

t i. .] — Davison v, Benjamin 

(1874), 9 N. S. R. (3 G. & O.) 474.— 

CAN. 
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DEPENDENCIES. 

Inci-uding Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


3. Add. Annotation : — Retd. Sobhuza II. v. 
MiHer, [1926] A. C. 618. 

7* Add. Annotation : — Refd. Sobhuza II. v. 
MUler, [1926] A. C. 518. 

10a* •] — ^An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powei‘s given 
by Forei^ Juidsdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 


vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders .in Council certain 
lands in Swaziland were exprr 'riated to the 
Crown, to the extinguishiajmt A the use & 
occupation of them by naSwes under native 
law, ceitain lands being allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention. — 
Sobhuza II. v. Miller, |1926] A. C. 618 ; 96 
L. J. P. C. 137 ; 135 L. T. 215 ; 42 T. L. R. 
446, P. C. 

13. Add, Annotations : — Refd* Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 
Mentd* Commercial & Estates Co. of Egypt 
V. Board of Trade, [1925] 1 K. B. 271. 


Part II. — Colonial and 

14. Add. Annotation: — Generally^ Mentd. A.-G. 
for Ontario v. Reciprocal Insurers, [1924] 
A. C. 328. 

20a. Power of expropriation in mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
Lea^e, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Groat Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race & religion.*’ 
In 1923 an Order in Council autliorised the 
High Comr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs ^e 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 

PART II. SECT. 2, SUB-SECT. 1. -A. 

■a. THd' io accept advice of 

.)ecisUm by Oovemor-Oeneral 
m Oown/yU.l— 'Whoro a statute direct* 
wiat a matter shall bo decldeil by tho 
Governor-General In Council, the 
Govemor-Genoral Is bound to accept 
the advice of the Executive Council, 
there being no discretion In the 

J.S. 


Dominion Government. 

sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal : — Held : (1) 
the appeal was competent, since the juris- 
diction under tho Mandate was jurisdiction 
in a foreign country within the desciaption in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37) ; (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did mabke adequate 
provision for compensation. — Jebusalem- 
Jafpa District Governor v, Suleiman 

35 of 1922. e. 5. Issued two proolama- 
lions, the first fixing an exchange duty 
for asbestos cement sheets imported 
from Belgium & tho second confining 
the first to certain cheaper kinds of 
asbestos sheets : — Beld : the proclama- 
tions were intra vires the Governor- 
General. — Customs Comb. v. Airton 
TntfBBBCo., Ltd., (1226) App. D. 1. — 
S. AF. 


Governor-General personally, & there 
is no legal duty upon him to peruse 
documents placed before him & make 
up his mind upon them. — Schierhout 
V. Union Government, (1927] App. D. 
94. — S. AF. 

t (p. 419) 1* Proclamation fixing 

importation' dutiee .] — The Govemor- 
Qenora] purporting to act under Act 

513 


33 



OuM SOft^dla. English and Emhibe! Diasisr 


[1926] A. C. 321 ; 96 Ii. J. P. 0. 46 ; 
134 L. T. 609 5 42 T. L. E. 299, P. 0. 

2S« Add. Annotation : — Consd* A.-G. v. G. 6. & 
W. By. of Ireland, [1926] A. 0. 764. 

24a. Grant of proprietary right In river — 

Canada*] — By letters pat^ issued by the 
lieutenant-Govemor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to coniAruct maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose* In 192:1 applts, not haying then 
constructed any works, the provincial Govt, 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.* letters 
patent. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction : — Held : the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed. — United Manufacturing Oo. v. 
St. Maurice Power Co., [1926] A. O. 70S ; 
96 L. J. P. C. 149 ; 135 L. T. 389 ; 42 T. U. R. 
496, P. C. 

84. For “ (1774) ** read “ (1775) 

Add. Annofaiion : — ^Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

52a. Legislative Council of Nova Scotia — ^Appolnt- 
. ment to,] — The lieutenant-Govemor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Govemor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia. — A.-G. FOR Nova Scotia v. 
Nova Scotia Legislative Council, [1928] 
A. C. 107 ; 97 L. J. P. C. 27 ; 138 L. T. 114; 
44 T. L. R. 1 ; 71 Sol. Jo. 864, P. C. 

52b. Membership of — ^Tenure of offloe.]- 

A.-G. FOR Nova Scotia v. Nova Scotia 
LBGiBLA'nvB Council, No. 62a, ante. 

62. Add. Annotation : — Mentd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 


68. Add. AnnofaNon : — Ad to (1) Befd. The 
Fagemes, [1927] P. 811, 

72, Add. Anmdation : — ^Dlstd* Be Article X of 
Article of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. L. R, 
57. 

90. Add. Annotation: — Consd. Toronto Electric 
Oomrs. V. Snider, [1925] A. C. 896. 

91a. Enactment preventing King In Council -from 
granting leave to appeal— Criminal case.]— 

Sect. 1026 of the Criinmal Code of Canada, if 
& so far as it is intended to prevent the King 
in Council from giving eiiective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. The legislative 
authority of the Parliamient of Oana<^ as to 
criminal law dc procedure, under British 
North America Act, 1867 (c. 8), s. 91, is 
confined to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), & 
would be invalid under Colonial Ijaws 
Validity Act, 1866 (c. 63), s. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute ; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicii^ Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
odence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1026 
of the Criminal Code of Canada, of an 
offence under Canada Temperance Act, 
R. S. Can., 1906 (c. 162). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals : — Held : (1) each appeal 
was in a “ criminal case ’* to which sect. 
1025 applied, so far as it was valid ; (2) 
in the absence of argument to the con- 
trary, sect. 1026 prevented the Appellate 
Div. from giving effective leave to appeal ; 
(8) sect. 1025 did not exclude the prerogative 
right to give leave to appeal ; (4) the cases 


PART 11. sect. 8, SUB-SECT. 2.— A. 

sf. Cannot suepmd Habem Corpus 
Act .] — ^Tho Imperial Parliaxaent alone 
oon suspend the above Act. — JRe 
BjLansuay (Que.) (1918), 24 B. de J. 
678*— CAN. 

il. JHsqualifieA member voUno — 
LiabHUy to nenolliea.)— Since Con- 
stitutlon Act., H* 8. B. O., 1924 (o. 45). 
imposoB but one penalty for each day 
on whicb a diaquallJQed person sits 8c 
votes as a member of the Legislative 
Assembly, there is but one oauae of 
action for each surii day, 8c where an 
action Is brought on Such cause of 
action that penalty, if recovored. 


belongs to pltf. therein, who thereby 
attaches or appropriates it to himsoli. 
Such action, even though dismlBsed. is 
a bar to a subsequent action for the 
same penalty, unless such prior action 
was collusive. — Kbenx v. Oollbv, 
[1926] 4 D. L. B. 229; [1926)8 W.W.B. 
250. — CAN. 


PART II. SECT. 8, SUB-SECT. 8.— B. 

59 iv. .] — ^Wheri an Act of the 

Dominion Parliament is in port 
repugnant to an imperial Act. effect 
given to Its enactments in so 
far as agree*— Be Thb Barswbll 

(1881), 7 Q. L. R. 380.— OAK. 
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PART 11. SECT. 8, SUB-iBOT. 4.— 

A. (a). 

•n. jReeiUU in preamble to private Act 
— ISXfect o/.p— A recital to the preamble 
to a special private Act enacted by the 
Parliainent of Canada is not such a 
declaration as that contemplated by 
B. N. A. Act, 1867, 9. 92 (10) (o), to 
order to bring the subieot-matte^ of 
the legislation wlUito the hvladlction 
of Parliament.— Hbwson v. Oktaiuo 
Bother Oo. (1906), 86 S. O. B, 696.— 
OAK. 


sp. Ineidental CHcIimM.}— 

BaKKSTT V. Qxnmmo Pharmaobutiosl 
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were clearly not within the categorv of the 
exceptional cases in which special leave to 
app^ was advised in a criminal matter. — 
NAOAN V. B., [1926] 4. 0, 482 ; 96 L. J, P, 0. 
114 ; 134 L. T. 706 ; 42 T. L. B- 866 ; 28 
0ox» 0. 0. 167, P. C. 

Add, AnnoiaUm : — ^Refd. Lord’s Day Alliance 
of Canada v, A.-G. for Manitoba, [1925] 
A. C. $84. 

97*. Add, Aimokdiana Apld. A.-G. for Ontario 
V, Beciprocal Insurers, [1924] A. C. 828. 
DIstd. Toronto Electric Comrs* v, Snider, 
[1926] A. 0. 896. 

98. For the paragraph in the original volume 
Bubrtitute the following paragraph : — 

Bona vacantia — Right of Crown In right of 
province J — Bona vacantia are ** roy^ties ” 
within British North America Act, 1867 
(c. 8), s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties ” is used in the sect, as the equivalent 
of jura regalia. Its meaning is not limited 
by its association with the words lands, 
mines, minerals.” — ^R. v, A.-G. of Beitish 
Columbia, [1924] A. 0. 213 ; 93 L. J. P. O. 
76 ; 130 L. T. 231 ; 40 T, L. R. 13 ; 68 
Sol. Jo. 138, P. 0. 

98b. .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), Land Titles Act, 1906 (Alta.). 

(3) Meaning of ” royalties ” in Alberta 
Act, s. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 8, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(6) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ultra vires so far as it purported 


to affect real property, — ^A.-G. foe Albbeta 
V. A.-G, FOE Canada, [1928] A. O. 475 ; 97 
L. J. P. C. 106 ; 139 L. T. 632 ; 44 T, L R. 
651, P. C. 

101. Add, Annotcdiona : — Consd. Toronto Electric 
Comrs. V, Snider, [1926] A. 0. 396. Hefd. 
A.-G. for Ontario v. Reciprocal insurers, 
[1924] A. O. 328. 

106. Add, AhnotaHon$ : — ^Apld. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. O. 328. 
Refd. Toronto Electric Comrs. v, Snider, 
[1926] A. C. 896. 

106. Add, AnnotaHona : — Consd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 896. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 828. 

108, Add. Citations : — 93 L. J.^. A 101 ; 130 
L. T. 101. ^ 

Add, Annotation : — Distd. Toronto Electric 
, Comrs. V, Snider, [1926] A. C. 396, 

108a. Question of substance, not of 

form*] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes 'exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewherel, reciprocal 
contracts of insurance, subject to provisions 
as to licences Be other conditions ; & it was 
provided that actions in respect of such 
contracts might be maintained in the cte. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an in^ctable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf oi a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 


88 i. Bona vacantia — Right of Crown 
in Hght of Dominion — Saskatchewan,] 
— In 191^ H. domiciled In the pro- 
vince of S. died, leaving no heirs or 
other persons legally entitled to his 
Oiitate. Both the Dominion & the 
iirovinoe dedmed the estate as bona 
vacantia by right of escheat: — Held: 
Its the proTinoe of S. was not at the 
date of Its establishment owner of the 
lands, nor had any vested rights in 
any dnties or rovenues in respect to 
the lands from which the provinoo was 
t arved, differing in this respect from 
the original provinoes of Oonfedera- 
iion. B. N« A. Act, es. 102, 109 did not 
‘^'pply. notwithstanding Saslcatohewan 
Act, 8. 3, in any event, these soots, 
did not purport to transfer any pro- 
j>erty ” or rights to the provinoes. — 
Jl. V, Wbstbbn Trttst Co., A.-G. 
op pROVIKOB OP SAmCATOHBWAK Sc 
Shulkb (1021), 21 Exoh. O. B. 1 ; 
59 D. L. R 697.— CAN. 

ar. ** B(yuaUie8 BriHsh North 
America Act, 1867, a. 109 — Construc- 
tion ,] — ** Bo:^tie8 •* In this aeot. does 
not embrace all kinds of royalties, but 
is limited in its meaning by the text to 
such as are connected with lands, 
mines Sc minert^ ; snob as {inter aHa) 
the right to oona vacantia of escheat 
arising by reaiidn of a failure of heirs. 
— R. V, WaSWBRN TBtrST Oo., A.-G* 


OP pRoviNcrB OP Saskatchewan & 
SHur.ZE (1921). 21 Exoh. C. 11. 1 : 69 
D. L. R. 597.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) 1. 

h 1. .] — R. V, Hanel, R. V. Yelle 

(Quo.) (1925), 46 Gan. Olm, Gas. 381. 

—CAN. 

h li. .}— Provincial legislation 

repugnant to II. N. A. Act, 1867, s. 93 
(2), is ** absolutely void & inoperative,*" 
& is not appealable under sub -sect. 3 to 
the Governor in Council. — Hibsoh v, 
Montreal Protestant Board School 
OoMRS., [1926] 2 D. L. R. 8 ; jl926] 
S. O. R. 246 ; varying, 31 R. de J . 440. 
•— ^AN. 

h- iii. .] — ^Any ^vinoial legia 

iation repugnant to B. N. A. Act 
1867, 8. 93 u)» is to the extent of such 
repugnancy absolutely void & in- 
operative. — ^Tint Separate School 
Trustees v, R, (1926), 69 O. L. R. 96. 
—CAN. 

k. For “k. •] — ’* Bubstitnte 

" 101 li. .3—" 

101 .j—^Where both the 

Doxninion Parliament & a provincial 
legislature have legislated on the s^e 
subieot Sc with the same object. Sc the 
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legislation is within the powers of the 
Dominion Parliament, the provincial 
legislation is inoperative. — R. v, 
Shbnoa^ [1924] 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 34 B. O. R. 161.— 
CAN. 

106 i. Power to repeal local A ct, ] — 

Rumsby V , Hare (1877), 3 R. & O. 4. — 

CAN. 


St. Creation of new province — 
Restriction of legislative powers .] — In 
exercising the authority to establish 
new provinces given to It by B, N. A. 
Act. 1871, the Dominion Parliament 
hod power to enact Alberta Act, s. IT 
with Its protective provisions rcstoloting 
full legislative power as tc education, 
notwithstanding that those provisions 
are a modiiloationof B.N. A. Act, 1867, 
fi. 93. — R. (Brooks) v, UuiER, [1923] 
1 D. L. R. 304 ; 1 W. W. R. 1 ; 38 
Can. Grim. Gas. 207 ; 19 AHa. L. R. 

I 9. — CAN. 


sv. legislation ineonaUtent with pro- 
vincial rights — Powers conferred on 
Board of Commerce,}— The Dominion 
Parliament cannot confer on the Board 
of Commeroe jurisdiction that would 
restrict the liberty of the inhabitants 
of a province. — A.-G. fob Ontario v, 
Canadian Wholesale Qrooebs 
ABSOOH., [1928] 2 D. L. R. 617 ; 89 
Otn. Grim. Gas, 272.— CAN, 
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answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the AppellatCv 
Div. : — Held : (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a moaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos^, it did not deal with 
them as such, but was' an Act dealing with 
contracts of insurance ; (B) the making 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 608c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (ft) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1937, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens &> British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration. — A.-G. FOB Ontario v. RECirROCAL 
Insitrers, ri924J A. C. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; svi) nom, A.-G. for Ontario 
V. Reciprocal Insurers, Craigon v. R., 
Ottb V. R., 93 L. J. P. C. 137 ; 40 T. L. B. 
273, P. C. 

Annotatiuns : — As to (1) FoUd. Toronto Electric Comre. v. 

Snider, [1925] A. C. 396. Refd. A.-G. for Alberta v. A.-G. 

for Canada, [1928] A. C. 475. 

116. Add, Annotation : — Refd. A.-G. for Quebec v, 
Nipissing Central Ry. & A.-G. for Canada, 
.[1926] A. C. 715. 

117. Add, An7iotatio7is : — Refd. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. C. 328 ; 
Toronto Electric Comrs. v. Snider, [1925] 
A. 0. 396. 

119. Add, A7inotaiion8 : — As (1 ) Refd. Montreal 

Corpn. V, Montreal Harbour Comrs., Tetreault 
V. Montreal Harbour Comrs., A.-G. for 
Quebec V, A.-G. for Canada (1926), 42 T. L. R. 
98 ; A.-G for Quebec v, Nipissing Central Ry. 
& A.-G. for Canada, [1926] A. C. 715. 


120* Add. AnnotaUon ; — Refd. The Fagemes> 
[1927] P. 311. 

121. Add, AnnotcUion : — Refd. A.-G. for Quebec 
V. Nipissing Central Ry. A.-G. for Canada, 
[1926] A. C. 716. 

121a. ^ Safeguarding navigation of river 

obstructed by bridge included.] — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, sect. 92 (10) excludes 
from the jurisdiction of the provincial le^s- 
latures raulways other works extending 
beyond the limits of the province, & any 
works which, although whoUy situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges* one of them authorised by 
domimon statute, which fell within the 
exception: — Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under Sc alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt, of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for aU time, & the change 
made being wholly consistent with the 
treaty. — ^A.-G. for New Brunswick v, 
Canadian Pacific Ry. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P. 0. 
142 ; 133 L. T. 430, P. C. 

122. Add, Annotation : — Refd. A.-G. for Quebec 
V, Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 716. 

122a. Expropriation of provincial Crown 

lands.] — Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament 'of 
Canada under British North America Act, 
1807 (c. 3), ss. 01 (29), 92 (10).— A.-G. for 
Quebec v, Nipissing Central Ry. Co. & 
A.-G. FOR Canada, [1926] A. C. 715; 96 


PART H. SECT. 3, SUB-SECT. 4.— 
A. (b) ii. 

m (p. 431) i. .] — Kinney v. 

Dudman (1876), 2 R. & C. 19 ; 2 
Cart. 412.— CAN. 

m (p. 431) li. .] — Peek v. 

Shields (1881), C A. R. 639 ; 3 Cart. 
266.— CAN. 

o (p. 431) i. BanJcrupicy Act, 

1920 (c. 34), 8. 11 (1) (10)— /nira vires.] 
— Belanger, etc. ». Royal Bank op 
Canada, [1926] 2 D. L. R. 929 ; [1926] 
S. C. R. 218; affd, sub nom, Koval 
Bank op Canada v, Larue, [1928] 
A. C. 187 ; 139 L. T. 562, P. C.— CAN. 

»w. Building 8ocietiea-^Jn Quebec — 
Liquidaiion of — Ultra vires.] — MoClan- 
AGHAN V. St. Ann’s Mutual Building 
Society (1880), 24 L. O. J. 162; 2 
Cart. 237.— CAN. 

By. Cheese factories — Act to prevent 
fraud against — Valid.] — R. v. Stone 
(1892), 23 O. R. 46.— CAN. 

sz. CoptjriglU,] — Smiles v. Belpord 
(1877), 1 A. R. 430 ; 1 Cart. 576.— CAN. 


Kb. Education.] — Held : Alberta Act 
(D., 1905, c. 3), 8. 17, was within the 
powers of the Dominion Parliament. — 
He Alberta Act, Section 17, [1927] 2 
D. L. R. 993 ; [1927] S. C. R. 364.— 
CAN. 

114 iv. .]— Part IV. added 

to Canada Tcmporanco Act, prohibltJns 
the importation of intoxicatiuE liquor 
into tboKO provinces where its sale for 
beverage purposes is forbidden by pro- 
vincial law, is irUra vires the Dominion 
l^arliament.— Gold Seal, Ltd. v, 
Dox>nNioN Express Co. & A.-G. for 
Alberta Province (1921), 62 D. L. R. 
62 ; 02 S. C. R. 424 ; [1921 ] 3 W. W. R. 
710; affg. 58 D. L. R. 51; 34 Can. 
Grim. Cas. 259; 16 Alta. L. R. 118.— 
CAN. 

116 iih By 45 Viet, c, 119— 

Valid.] — Re Quebec Timber Co. 
(1882), Gout. 43.— CAN. 

^ r (p. 432) I. Regulations as to 

vnland fisheries — Valia.] — Bayisi v, 
Katzer (1894), 20 N. S. R. 280.— CAN. 

616 


p (p. 432) ii. .] — The provisions 

of Ffeherios Act. 1914 (c. 8) (Dom.), 
Bs. 7a, 18, for the licensing &; taxing 
of fish canneries ; — Hdd : 7iUra vires, — 
R. V, Somerviixb Cannery Oo., Ltd. 
(B. C.), [19271 4 D. L. R. 494 ; [1927] 
3 W. w. R. 215 ; 49 Can. Oriin. Oas. 
05.— CAN. 

h (p. 432) i. Ouarding of cross- 

ingsA — Re (Canadian Pacific Ry. Oo. 
& County & Township of York 
(1896), 27 O. R. 559.— CAN. 

y i. Dominion Insurance Act, 

88 . 11, 12 (1), 71, 7lA, 134, 134 a— 
Ultra vircs.y^Re Insurance Con- 
'iRAcn^ [1926] 2 D. L. K. 204 ; 58 
O. L. ii. 404.— CAN. 

sd. Interest — Amount, of — R. S. 

1886 (c. 127), 8. 7 — Intra vires.]— 
Bradbubn V. Edinburgh Life Assur- 
ance Oo. (1903), 23 O. h. T. 199; 5 
O. L. R. 667 ; 2 O. W. R. 263.— CAN. 

0 (p. .433). For ** substitute 
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L. J. P. 0. 221 ; 186 L. T. 620 ; 42 T. L. R. 
691, P. 0. 

125a. Regulation ol running rights.] — Applts. 

owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, ^ traffic could pass from 
applts.* line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.' 
line, with permission to construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, &> connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c..3), s. 92 (10) (a).— 
Luscar Ooixibrieb V. McDonaud, [1927] 
A. C. 925 ; 97 L. J. P. O. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. C. 

128a. Question of substance, not of form.} 
A.-G. FOB Ontario v. Reoi^bocal iNeuRBBS, 
No. 108a, ante. 

128b. Power to impose customs duty — Alcoholic 
liquor imported by province.] — Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sale by^ it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), 8. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
C.anada is not limited by sect, 125, which 
exempts the property ** of a province from 


taxation. — A.-G. op British Columbia v. 
A,-G. OF Canada, [1924] A. O. 222 ; 130 
L. T. 267 ; 40 T. L. R. 4 ; 68 Sol. Jo. 68, 
P. C. 

180a. Peace, order & good government of 
Canada ** — ^Whether trade disputes included.] 
—Toronto Electric Combs, v, Snidkb, No. 
179a, post. 

130b. Taxation— Income tax.] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 8), s. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax, 

(2) A minister of the Govt, f a province is 
liable under the Acts in rq^mecw of the salary 
& sessional indemnity paymle to him imder 
statutes of the province, — Caron v, R,, 
[1924] A. 0. 999 ; 94 L. J. P. C. 9 ; 132 L. T. 
218 ; 40 T. L. R. 874, P. C. 

130c. — r-v Salary of provincial official — Whether 
liable.] — Caron v. R., No. 130b, ante. 

130d. Navigation of river — Formerly considered as 
in provincial control — Ashburton Treaty.] — 
A.-G. for New Brunswick r. Canadian 
Pacific Ry. Co., A.-G. for Canada Inter- 
vening, No. 121a, ante. 

131. Add, Annotation: — Reid. Royal. Bank of 
Canada v. Larne, [1928] A, C. 187, 

132. Add. Anyiotation : — Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 

134. Add, Annotation : — Consd. A.-G. for Ontario 
V, Reciprocal Insurers, [1924] A. 0. 828. 

135. Add. AnnotaUons: — Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 661. Mentd. 
A.-G. for British Columbia v. Canadian Pacific 
Ry., [1927] A. 0. 934. 


128b ii, Imposition of additional 

customs duties.] — Held : 53 Viet. o. 20, 
8. 19, w€ts not ultra vires the Dominion 
Parliament. — A.-Q. of Canada v. 
Foster (1892). 31 N. B. It, 153.— CAN. 

»1. Migratory Birds Protection AcU 
1917 (c. 18) — How far imra vires.] 
— R. w. Stuart, [1925] 1 D. L. H. 12 ; 
(19241 3 W. W. R. 648.— CAN. 

tj. Soldier Settlement Act, ss. 33, 34 
— Intra vires.] — R. v. Powers, [1923] 
Exoh. C. R. 131.— CAN. 

sk. Judges Ad, R. S. C., 1906 (c. 
138), 88. 33-35.]— In so far as the 
above sects, att^pt to disqualify or 
irohibit a judge of the Klner’s Bench 
Fom aettug as an arbitrator m matters 
ying wholly within iwvinclal control, 
ihey are ultra vires.— Winnipeg Cori*n. 
V. CBoaa (Man.). [1926] 4 D. L. R. 818 ; 
[1926] 2 W. W. R. 868.— CAN. 

tl. Live-stock db Live-stock Products 
Act, 1923, df regulations made there- 
under — How far ultra vires.] — R. v. 
Collins, [1926] 4 D. L. R. 548 ; 46 
Can. ^im. Cas. 282 : 59 O. L. R. 453. 
—CAN. 

129 i. Pilotage.] — R. v. Peters 
6873), N. B. Dig. 138.— CAN. 

1 (p. 434) I. .]— //eZd; CMmlnal 

Oode(1892, ss. 865 $c 866, were intra vires 
the Dominion Parliament. — Flick v. 
Bribbin (1895), 26 O. R. 423. — CAN. 

o (p. 434) i. .] — If an €wst pro- 

hibit^ by the Dominion Parliament 
is one that may be oonsiderod a criminal 
matter, its prohibition & tho subject ol 
ovldenoe e8ta;i>llsbiag such act are 
within the powers of Parliament, even 
though the act Is one that relates to 

rights. — R. V. Poulin 
B.L..R.618I [1925] 
; 43 Can. (Mm. Cas. 


property & civil 
(Alfe.). (19961 1 
i W. W, B. 16 
242.— CAN. 


0 (p, 434) ii. .] — Criminal Code, 

8. 734 : — Held : intra vires. — Dowsett 
V. Edmunds (Alta.), [1926] 4 D. L. R. 
796 ; [1926] 3 W. W. R. 447 ; 46 Can. 
Crlm. Cas. 330. — CAN, 

1 (p. 434) 1. Canada Grain 

Act, 1919, 8.95(7) — Whether ancillary 
to or necessary for operation of Domi- 
nion Zoiv.]— The above Act Js not in tho 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provincial legislatures, 
is required to prevent a scheme of a 
Dominion law being defeated ; nor is 
it a case where, in order to operate a 
validly enacted law, procedure must 
be adopted to make efleotive that law 
even though it Invades the legislative 
fields of tho provinces in respect of 
property or civil rights. — R. v, 
EASTERN Terminal Elevator Co., 
[1925] S. C. R. 434.— CAN. 

8 (p. 434) li. .]— The pro- 

visions of the above Act, requiring a 
primary grain -dealer to take out a 
licence thereunder, & prescribing the 
form of contract to bo used on the 
purchase of grain, are ‘ultra vires. — 
TRIMBLE V. Oapuno, [19271 1 D. L. R. 
717; [1927J1 W.W. R. 188; 22 Alta. 
L. R. 536.— CAN. 

■ fp. 434) HI, — War legislation 
— EdMishment of Canada Wheat 
Board.]— Held .* the legislation & 
Orders In Council establishing tho 
Board were intra vires thef Dominion 
Parliament as being either (a) legisla- 
tion arising out of war, or (b) regulo- 
tlon of trade & commerce. — ^A.-Q. for 
Canada v. Alexander Brown Mux- 
iNG & Elevator Co.,jl923] 4 D. L. R, 
443 ; 63 0, L. R. 29F.— CAN. 

dd I. Courts- -Power to estahlidi- 

617 


Maritime court — Jurisdiction limited to 
Ontario — Valid.] — The Pioton (1879), 
4 S. C. R. G48 ; 1 Cart. 567.— CAN. 

dd ii. Powd' to extend juris- 

diction — Court created by Imperial 
Act — VaUd.] — ^A.-G. or Canada v. 
Flint (1884), 16 S. C. R, 707 ; 4 
Cart. 288.— CAN. 

dd ill. 7/cZd: the 

Dominion Parliament had power to 
confer jurisdiction on a ot. to try 
f)flenceB against Inland llovcnne Act, 
II. S. C. c. 34. — It. V. Kennedy (1902), 
35 N. S. R. 266.— CAN. 

sp. Appeal to Supreme CouH of 
Canada — 42 Viet. c. 39, s. 6 — Ultra 
vires.] — Grand 1"runk Ry. Co. v. 
Credit Valley Ry. CJo. (1876-1908), 
1 Cout. Dig. 282.— CAN. 

st. Jury — Selexition of jurors-— In 
criminal cases .] — R. v. O'Rourke 
(1882), 32 C. P. 388.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) ill. 

w 1. Nova Scotia Railway 

Arrangement Ad — Ultra vires.]— M ur- 
doch V. Windsor & Annapolis Ry. 
Co. (1877), 3 Cart. 868.— CAN. 

w ii. Nova Scotia Winding-up 

Ad — Valid.] — Rs Wallace Huestis 
Grey Stone Co. a88l), 3 Cart. 374. — 
CAN. 


a (p. 435). For ** a. Taxation — 
Dired — Power to impose .] — " sub- 
stitute **185ai. Taxation — Direct — 
What U.\— " 


b (p. 435). 
18Sa ii.** 

For 

“ b substitute 

0 (p. 435). 

For 

** 0 " substitute 

136a iU.” 


/ 



Oaaes :^6a— 142. Eimz<isH and Ei6>ire Digbst 


186», — Dlreot — What Is.] — A is not 
** direct taxation ” within Britu^ North 
America Aotf 1 867 (c, 3), s. 92» head 2* unless 
in substance it is one which is demand^ from 
the person who it is intended should pay It, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

In answer to questions referred by the 
Governor-General, namely ; (1) whether 

the legislature of Manitoba had authority to 
enact o. 17 of its statutes for 1923, entitled 
** An Act to provide for the collection of a 
tax from persons sehing grain for future 
delivery,** & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vtres: — ffeld: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himsdf at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. — ^A.-G. for Manitoba v. A.-G. 
FOR Canada, [1926] A. 0. 661 ; 94 L. J. P. 0. 
146 ; 133 L. T. 193 ; 41 T. L. B. 409 ; 69 
Sol. Jo. 446, P. C. 

Annotafion : — Conad. A.-G. for British Columbia v, Canadlao 
Paolflo Ry., [1927J A. C. 934. 

186b. ^ .] — A tax imposed by a 

provincial le^lature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 3), 
8. 92 (2), if from the terms of the Act there 
appears an expectation & intention tl^t the 
erson required to pay the tax will indemnify 
imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Puel-Oil Tax Act, K. S. B. C., 
1924 (c. 251 ), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufactiu^e in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. — ^A.-G. fob British 
O oDUMBiA V. Canadian Pacific By. Co., 
[1927] A. C. 934 ; 96 L. J. P. 0. 149 ; 137 
L. T. 745 ; 43 T. L. B. 760 ; 71 Sol. Jo. 761, 
P. C. 


18 ^, J— The Halifax Corpn. 

charter provided that the owner of propeHy 
let to the Crown, or to any person exempt 
from taxation, e^onld be deemed to be In 
occupation thereof, ds should be assessed & 
rated to business tax if the premises were 
used for business purposes : — Meld : the tax 
was a direct tax falling ^thin the authority 
of British North America Act, 1867 (c. 3), 
a. 92 (2), Sc was within the powers the 
province. — ^Halifax Corpn. v. Fairbanks* 
. Estate (1927), 44 T. L. B. 6 ; 71 Sol. Jo. 
946, P. 0. 

Suocession duty.] — See Nos. 

140-142, post. 

186d. ^ Gwnmi Tax Act, 

1923 (c. 33), of Alberta, puiported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during each preceding month : — 
Held : the tax was not direot taxation within 
British North America Act, 1867 (c. 3), 
8. 92 (2), & the Act was uUra vires. — ^B. v. 
Caledonian Collieries, [1928] A. 0. 368 ; 
97 L. J. P. C. 94 ; 139 L. T. 625 ; 44 T. L. B. 
622, P.C. * 

136. Add. Annotations : — Consd. Halifax Corpn. v. 
Fairbanks* Estate (1927), 44 T. L. B. 6; 
B. V. Caledonian Collieries, [1928] A. C. .S58. 
Refd. Caron v. B., [1924] A. C. 999 ; A.-G. 
for Manitoba v. A.-G. for Canada, [1925] 
A. 0. 661 ; A.-G. for British Columbia v. 
Canadian Pacific By., [1927] A. 0. 934. 

138. Add, Annotations: — Refd. A.-G. for Manitoba 
V. A.-G. for Canada, [1925] A. C. 561 ; A.-G. 
for British Columbia v. Canadian Pacific By., 
[1927] A. C. 934. 

140. Add. Anndtations Mentd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ob. 101 i 
Bichardson v. Bichardson. [1927] P. 228. 

141 • Add. Annotations : — Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. 0. 561. Refd. 
Halifax Corpn. v. Embanks* Estate (1927), 
44 T. L. B. 6. 

142* Add. Annotations : — Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1926] A. 0, 561. 
Refd. Brassard v. Smith, [1925] A. 0. 871. 


Iv. ,] — City 

Act (Sask.), 8. 415a, which emiH>wer8 
the city council to enact a bye-law 
requiring every person attending a 
plaoe of amuaement to pay a tax upon 
each admisaion to such place. Is intra 
vires, aa It la a direot tax Sc oomos 
within the taxation powers of B. N. A. 
Act, s. (2). — Ch.ABX]fi V. Moosb 

Jaw (Cttv), 2 D. L. R. 316 ; 

16 Bask. L. R. 832 ; 11938] 1 W. W. R. 
1136.--CAN. 


135a V. .] — ^A muni 

oipal tax sought to bo impoaed on i 
trustoo on asseesment under Ontarlc 
Asaessmont Act, R. 8. O., 1914 (o, 196) 
8. 13 (3), as enacted by 1922 (o. 78) 
8. 12, in respect of inoome ** no 
wholly distributod annuidly,*' la ai 
indirect tax & uiira vires.— <Jmr *01 
Windsor Cokpn. v. McLeod, fl926J I 
D. L. R. 97 ; [19‘J0] B. 0. R. 460 ; 61 
O. L. R. 16.— vAN, 


■■ _ 

. V. WnsoN 

--CAN. 

141 m. .1— The tax 

under Soooeaaion Duty Act (B. 0.), aa 
applied to movablea outside the 
proTtnoe belonging to a person who 
died domloUed within the province, ia 
a direot tax & intm vtres.^-^Be In- 
vRRARmr Estato, [1924] 1 D. L. R. 


• (p. 435) 1. 

pLtncifSR Waoon Co 
astS), 3 Man. L. R. 68.~ 


1020 ; 1 W. W. R. 901 ; 33 B. O. R. 
318.— CAN. 

141 iv. — — Succession 

Duty Act, R. S. O., 1914 (o. 24) 
ffeld : irUra vires. — ^A.-G. FOR Ontario 
V. Baby, [19261 3 D. L. R. 928 ; 59 
O. L. R. 181.— can. 


_ 141 v. .} — Succession 

Duty Act, 1915, s. lOt (6);— HeW.* 
inira vires. — R. v. Donegal (Mar- 
omoNBSB) (1923), 61 N. B. R. 309; 
[1924] 2 D. L. R. 1191.— CAN. 


j 1. Exemption from.] — Held : 

the ]^wer & autbonty to raiao revenue 
for Dominion purposes was apeolaUy 
given to the Parliament of Canada, k. 
any legislation passed by the Old 
Province of Canada, denying the right 
to tax or exempting any subjeot In 
Ontario to pay such tax, could not 
be valid after the passhig of B. N. A. 
Act, 1867. — Holmstead v. Minister 
or Customs Sc Excise, [19271 Exob. 
O, R. 68.— *CAN, 


1 (p. 436) i. ,] — Hawkers Si 

Pedlers Act, R. S. 8., 1920 (c. 147), 
applies tp a hawker Sc pedlor acting ai 
such as tiap agent of a Dominion oo., 
even though its betters patent give ti 
the 'power to seu Sc make known ite 
produetB through/* salesmen Sc agepti 
going from bouse to hbpie Sc dlsplayms 


samples.'* etc., the licence fee imposed 
by the Act not being an indirect tax. Sc 
not being made so ny the fact that an 
employer pays It for his agents. — R. 
(Sinclair) v. Gebhardt, [19261 2 
D. L. R. 960 ; [1926] 2 W. W. R. 286 ; 
46 Can. Crlm. Cas. 3581 ; 20 Bask. L. R. 
486.-~CAN. 

n (p. 436) i. Of DomUiicn 

foiming part of bank reserve — Folid.]— 
Windsor v. Coumerozal Bank or 
Windsor (1882), 3 R. dc G. 420; 3 
Cart. 877.— OAK. 

q (p. 437) 1. ^.1 — Ontario Insur- 
ance Act, 1924. 88. 168, 180:— HeW; 
intra vires. — Ee iNBtmAKQE CowtrajOTO, 
[1026] 2 D. L. B. 204 ; 68 O. L. E; 
404.--OAN. 


q (p. 437) 11. 


HWd.* thb right 


to empower the Imposition of lioenso 
fees on insuranoe oos. was inira om.— 
bCaxofax Cirr Corpn. v. Westbek 

q (p. 437) : Ordl- 

<*«**»• * 
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144. AMp AnwteUion : — ^Refd. Halifax Oori^n. v. 
FairbaiokB^ Estate (1927)» 44 T. L. B. 6. 


146. AMp AnnataiUma : — ^Refd. A.-G. fop Ontario 
V. Beoiprodal Ijasurere, [1924] A. 0. 828; 
Caron v, R,, [1924] A. 0. 999 ; Toronto 
Electric Comrs. v, Stdder, [1925] A, 0. 396. 

146a. — Constructloii pi legislation — ^limitation 
to provlneial Jurlsdiotion.] — ^A.*G. fob 
Qktabio Vp Bboipbooal iNsmmts^ No. 108a, 
akie. 


160. Add. Annotcdiana : — ^Refd. Nadan v, B.> 
[1926] A. 0.^ 482. Mentd. B« v. Lincolnshire 
JJ., Exp. Brett, [1926] 2 K. B. 192. 

168. Add. Annotation: — ^Rald. The Fagernes, 
[1927] P.311. 


154a. No power to confirm transfer of federal 
railway.] — Boubgoik d. Compagnib du 
Chemin dbj Feb db Montb^aI/, Ottawa, 
BT Occidental (1880), 6 App. Cas. 381 ; 49 
L. J. P. 0. 68 ; 42 L. T, 414, P. O. 


159. Add. Annotation: — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 828. 

161. Add. CUationa .-—[mi] A. 0. 203 ; 93 

L. J. P. C. 33 ; 130 L. T. 227. 


162a. Legislation Incidentally affecting.] — 

A.'G. FOB Ontabio V. Beoipbocal Insubebs, 
No. 108a. ante. 


164. Add. Annotation : — ^Dlstd. Lord’s Day Alliance 


of Canada v. .4^*G, for Manitoba, [1925] 
A. C. 384. 

164a. .] — ^Lord’s Day Act (B/S. Can., 1906, 

c. 158) made it a punisixaDle offence to run 
or coxiduct Sunday excursions ** except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful ^ run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 61 Viet. c. 33 (Dom.) Held ; the 
Manitoba statute of 1923 being merely 

E ermissivo, & not dealin^r vith a matter 
rought within the crimi^ it^v, was com- 
petent to the provincial ^gislature under 
British North America Act, 1867 (o. 3), 
s. 92, heads 18. 16 ; Sc, that being so, the 
Act was a provincial Act “ now or hereafter 
In force ” within liord’s Day Act of Canada ; 
it was unnecessary to conildor whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference. — 
Lord’s Day Almancb of Canada v. A.-G. 
FOR Manitoba, [1925] A. O. 384 ; 94 

L. J. P. C. 84 ; 132 L. T. 678 ; 41 T. L. B, 
226, P. C. 


146 xii, ,3 — Govt, Liquor 

Aot, 1921 (o. 30), whioh vests in a 
Board of Control the exolusive sale of 
intozicatinff liquor within the province, 
is intra vires , — R. v, Fkbouson (B.C.), 
119223 2 W. W. R. 473 ; 69 D, L. R. 
153 ; 37 Can. Crim. Oaa. 89.— CAN. 


146 sill. .3 — The Imposi- 

tion by Govt. Liquor Act, 1921 (o. 30), 
s. 55, of a tax upon any liquor not pur- 
chased from a vendor at a ^vt. 
liquor store, is intra vires the provinoiol 
leg-lslature. — LiTTia v. A.-G. fob 
British Columbia (B.C.), 11022) 2 
W. W. R. 359 ; 05 D. L. R. 297 ; 37 
Can. Crim. C^. 189 ; ajfg,. 60 D. L. 11. 
335 ; 80 B. C. R. 343.— CAN. 


146 ariv. .] — Saskatchewan 

Temperanoe Aot, R. H. 8., 1920 (o. 194), 
«. 11 (2), requiring every brewer, dis- 
tiller, Sc liquor exporter to maiie 
oertain returns to the Commission U 
inira vires the provinoial legtslature, 
even in respect to a liquor export oo. 
incorporated by the Dominion - Par- 
liament. — R. V. Regina Wink & 
Spirit, Ltp., R. v. Prairie Drug Co., 
Ltd., (19223 1 W. W. R. 196 ; . 66 
D. L. R. 268: 36 Can. Crim. Cas. 348 ; 
15 Sask. L. R. 100.— CAN. 

t (p, 438) I. — — •) — 

E:xei% V, HoIiENKAN (1676), 2 R. 0. 
6; 2 Cart. 400.— CAN. 


0 (p, 488). For ** ProhiiHtion 

AoP-^Confisccdory provisioHs ” read 

“ Confiacatory proviaiona — Pro- 

hibUkm Act?* 


0 (p. 438) 1. Act of 1886 

(<5. 3), a. 66.] — Held.* the right Iq 
impose fonC^ture under the above 
sect, of ah offender's goods as punish- 
ment was within the powers of the 

E provincial leglSlatiue.— R, v. Gardner 
1802), 26 N. 8. B. (13 R. Ac G.) 48.— 
)AN. 


^d (p. 438) 1, r Aiberta LigUor 

Control A^, 1924 (o. 14).] — : 
sect. 113 (3) of the above Aot was 
vUra v, Forhan (Alta,), 

jm7J 1 W.W. E, 689 ; 48 Can. Orim. 

f (P. 438) 1. J Beatrietipna ^on 

M5Poit.>-Tlie tequirements to Sa»; 
katehton^ ^|xq>er«u|oe Ao^ that aU 


warehouse 
export ^ 





ef 1 


Akada imuaB,. lAXh. ^ 


_ quor IS kept for 
to eitles tiaidng a 
06» is tntaa 


Saskatchewan (Bask.), [1922} 2 

W. W. R. 1089 ; 67 D. L. R. 3 ; 88 
Can. Crim. Cas. 69 ; 15 Sask. L. R. 
606; varying. 66 D. L. R. 815; 87 
Can. Crim. Cas. 367. — CAN. 

(p. 438) I. — Creation of criminal 
offences ,] — Gaskatohewan Temperance 
Aot, R. 8. S., 1920 < 0 . 194), s. 68 (2). 
as amended, is tekra vires the provinoial 
legislature. In so far as it professes to 
set up oertain acts as a criminal offence, 
namely, the obstruotion of the 
” oflioer ** mentioned in sect. 2 (7a) in 
the execution of his duties under the 
Act. — R, (Wilbur) v. Magee (Sask.), 
[1023] 3 W. W, R. 66.— CAN. 

k (p. 438) ii. Imposition <£: 

recovery of fines penalties — Fedid.}— 
E. V, McMillan (1873), 2 Pug. 110; 
2 Cart. 489.— CAN. 

k (p. 438) iil. 8, P. R. v. RoNAN 
(189l\ 23 N. 8. R, 421.— CAN. 

k (p. 438) Iv. Amendment of 

Temperance Act^BM (c. 18)— FolidWi/.l 
— Cooky v. Bboms Municipality 
(1877). 2 Cart. 385.— CAN. 

1611. Barristers ^ Provision autho- 
rising remuneration bv share of pro- 
eseda of action.}-— It is ttUra vires a 
provinoial legislature to alter the law 
relating to ohaoH>erty, authorising 
barrlRters & solrs. within the province 
to oontraot with dlients for payment for 
prefessional servioes by way of a share 
of the proceeds of actions to lieu of the 
usual oosts. — ^Tatlor v. Maosx^obb, 
[19241 8 D. L. E. 926 ; 8 W. W. E. 
97 ; 84 B. 0. E. 66.— CAN. 

131 U. S. P. Re 

Questions Determination Act, Re 
Legal PBOFBBStONB Aur (B. C.), 
[1927T 4 D, L. E. 196 ; [1987] 2 

W. W. R. 808 ; 48 Can. Orlm. Cas. 
278.— CAN. 


o (p. 439) i. — .) — ^It Is 

not competent to the legislature of the 
Provluoe of Alberta to eo^t legislation 
authoristxffi the construoUon « opera- 
tion of faliways to such a maimer as to 
interfere with the phyvioal etnioture 
or with the operatfon qf railways 
•utoeot to tl^ luriediotlon of the Par- 
liament of <^ada . — Re Alberta 
Lboxslaiton (1913), 24 

Wi 680; 4 W. W. R. 608 ; 48 

12 D. L. E. 150 : 15 

By. CM. 
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o (p. 439) ii. Nova Scotia Rail- 

way Arrangement Act — FaZid.3 — Re 
Windsor Sc Annapolis Ry. Co. (1 883), 
4 R. & G. 312 ; 3 Cart. 387.— CAN. 

q (p. 440) i. Chinese Regutotian 

Ad. 1884, 8. 14 — Ultra vires.)— R. v. 
Gold Comb, of Victoria Dxstriot 
(1886), 1 B. C. R. pt. 2, 260.— CAN. 

164 V. Lord's Day 

Onlinance, s. 3, was iidra vires. — Falus 
V, DA1.THASEB (1912), 21 W. L. R, 171 ; 
2 W. W. R. 132 ; 4 D. L. E. 705 ; 4 
Alta. L. E. 361.— CAN. . 

165 vi. .) — Kkbley V, 

London & Lake Erie By. Sc Trans- 
portation Co. (1913), 28 O. L. R. 
606 ; 4 O. W. N. 1234.— CAN. 

166 vii. Restrictions on sale of 

shares .] — Sale of Shaies Aot, R. S, S. 
(1920), B. 4, in so far as it puriiorts to 
apply to tno sale of its own shares 
by a Dominion oo., is ultra vires the 
provincial legislature. — Lukey & A.-G. 
FOR Saskatchewan v. Ruthenian 
Farmers Elevator Oo., Ltd., [1924) 
1 D. L. R. 706 ; [1924] S. C, R. 66 ; 
1 W. W.'R, 677.--“CAN. 

166 vlU. — — .] — Sale of Securi- 

ties Act, 1923 (N. B.), e. 4, so far as 
it purports to apply to sales of shares 
of Dominion oos., is uUra vires the 
provinoial legislature. — R. v. Hender- 
son, Ex p. QUEEN (1924), 61 N. B. E. 
346.— CAN. 


166 ix. .3 — Sale of Shares 

Act, 1924 (c. 175) (3!dan.), Sc Municipal 
Sc PubUc Utility Board Aot, 1926 
( 0 . 38) (Man.), jo far as they purport 
to apply to the sale of its own shto'es 
by a Dominion co. ; — Held .* ultra 
vtres, — Re Sale of Shares Act Sc 
Municipal Sc Pvbuo UTcuty Board 
ACT, [1927] 2 w. W. E, 480.; 36 Man. 
L, E. 688.— CAN. 


f *(p. 442) t. Held .* 

the Do2ntoio& Pazhameht had power 
under N* A, Aot, 1871, to enact 
Alberta Act, e, IT with Its protective 
provisious i^estrlating full legislative 
>wer as to education, notwithstanding 
I those provisionB are a modification 
w A. Js. A. Aot, 1867, s. 93, & School 
AUiOndanoe Aot does not violate any of 
the protective provisions preserved by 
Alberta Ao^ s. 17. — E. (BROaES) 
[1928] 1 D. L. E. 304; 


powi 
of B. 
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163. Add* Annotations : — ^Reld. A.-G. for Ontario 
V, Reciprocal Insur^, [1924] A. O. 328 ; 
Caron r. B., [1924] A. C. 999, 

170a. Legislation ineldentally affeotlng.] — 

A.-G. FOR Ontario v. Bbcifrooal Insurers, 
No. 108a, ante. 

177a. Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education in — Right to share in legislative 
grants.] — Roman Catholic Separate 
School Trustees v. R., [1928] A, 0. 863 ; 
97 L. J. P. C. 69 ; 139 L. T. 493 ; 44 T. L. R. 
611, P. C. 

177h. Act affecting Protestant or Roman 

Catholic minority — Appeal to Governor- 
General in Council,] — ^Brophy v. A.-G. of 
Manitoba, [1896] A. C. 202 ; 64 L. J, P. O. 
70 ; 72 L. T, 163 ; 11 T. L. R, 198 ; 11 R. 
385, P. C, 

Avmotaiions : — Consd, Hirsch v, Protestant School Comrs. of 
Montreal. ri928J A. G. 200: Roman Catholic Separate 
School Tmatees v. R., [1928] A. C. 363. 

177c. .] — Roman Catholic 

Separate School Trustees v* R., [1928] 


A. C. 363; 97 L, J. P, C. 60 ; 139 L. T. 493 ; 
44 T. L. R. 611, P. 0. 

177d. Building Si public health — Application to 
denominational schools.] — British North 
America Act, 1867 (c. 3), s. 93, does not pre- 
vent the provisions of. Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools. — ^Toronto Corpn. v. Roman 
Catholic Separate Schools Trustees, 
[1926] A, C. 81 ; 96 L. J. P. C. 12 ; 133 L. T. 
779 ; 41 T. L, R. 658, P. C. 

178. Add. Annotation : — Retd. Nadan v. R., [1926] 
A. C. 482. 

178a. Property & civil rights — Ultimate Heir Act, 
R. S. A., 1922 (c. 144) - Ultra vires.]— A.-G. 
for Alberta v. A.-G. for Canada, No. 98b, 
anfe. 

179a. Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 


Can. Grim. Caa. 207 ; 19 Alta. L. R. 12 ; 
[19231 1 W. W. R. 1.— CAN. 

q (p. 442) i. .] — local 

IcRTi^laturc can fix the number of grand 
Jtirors who shall compose the panel, but 
not the number of grand Jurors necessary 
to find a good bill of indiotment. — R. v. 
Cox (1898), 31 N. S. R. 311.— CAN. 

a (p. 442) 1, — — Remuneration of 
judges ,] — Having regard to B. N. A. 
Act. 1867. es. 92 (14). 96-101, the 
matters dealt with in Judges Act, 
R. S. C. 1906, 8. 34 are within the 
exclusive authority of the provincial 
legislatures in so far os the judges of 
the provinolol cts. are conoerned. — 
Re Judges Act, [1923] 2 D. L. R. 604 ; 
52 O. L. R. 105,- CAN. 

a (^. 442) ii. At^ointmeTU of 

commissioner with judicial powers ,] — 
McLean Gold Mines, Ltd, v. A.-G., 
[1923] 1 D. L. R. 10 ; 54 O. L. R. 
573.— CAH, 

a (p, 442) iii. Alteration of con- 

stiivtum of court.] — An amendment 
altering the quorum of the Ct. of 
Appeal, raaldrig It unnecessary for the 
judge ordinary to sit as a member of 
the ct . : — Held : infra vires. — Kino v. 
Kino (1904), 37 N. S. R. 204.— CAN. 

a (p. 442) iv, Power to restrict 

bringing of action .] — ^A local legislature 
can enact that no civil action for 
damages shall be brought against any 
particular person or pei'sons, including 
members of the legislature. — Thomas 
V. Haliburton (1893), 26 N. S. R. 55. — 
CAN. 

a (p. 442) V. Paymen to debt try 

instalments.] — An Act authorising the 
making of a judge’s order for such a 
payment : — Held : intra vires. — Gout.d 
V. Ryan (1894), 26 N. S. R. 461.— CAN. 


a (p. 442) vl. Imprisonment of 

fraudulent judgment debtors — Valid .] — 
Rt p. Ellis (1878), 1 P. & B. 593 ; 
2 Cart. 527.— CAN. 


t (p. 443) 1. .1—38 Viet 

c. 88 : — Held : not ultra vires as belns 
on interference with trade & commerce 
— Ex p. FAiRBAinN (1878), 18 N. B. R 
(2 P. & B.) 4.— CAN. 

t (p. 443) ii. .] — JonAS V, 

Gilbert (1881), 5 8. C. R. 356.— CAN. 

t (p. 443) iii. 8. P . Jonas v. Mar> 
SHALL (1880), 20 N. B. R. 61.— CAN. 

a (p. 443) i. .1 — Fortier v, 

Lambb (1896), 25 8. C, R. 422.— CAN 

a (p. 443) H. Compani 

incorporated abroad.] — Halifax City 
V. Jones (1896). 28 N. S. R. 452.— <3AN 

n (p. 443) i. Vancouver Islanc 

Settlers Rights Act* 1904 — Intra vires. 


— McGregor v. Esquimalt & Nana- 
imo Ry. Co.. [1907J A. C. 462.— CAN, 

o (p. 443) 1. .] — 

Canadian Paoifio By. Co. v. Ottawa 
Fire Insttranoe Co. (1907), 39 S. C. R. 
406.— CAN. 

o. (p. 443) ii. Works wholly 

within province .] — R. ij. Mohr (1881), 
7 Q, L. R. 183 ; 2 Cart. 257.- CAN. 

CO p. 443) I. Penalties for 

fraudulent conveyances.] — Stat. 13 Eliz. 
o. 5,8. 3, is not in force in Alberta. 1 3 & 
14 (ieo. V. o. 5 (Alta.), a. 46, declaring this 
stat. to nave been in force, could not 
have the effect of introducing a. 3. 
The Federal I’arlioment having marie 
the commission of fraudulent acts a 
crime, the subject-matter is criminal 
law & beyond the competence of tho 
provincial legislature. — Connors r. 
Egli, [1924] 2 1). L. R. 59 : 1 W. W. It. 
1050 20 Alta L. R. 205.— CAN. 


00 (p. 443) ii. Collection of freight 

<§7 Wharfage & warehouse charges — 
Ultra vires.} — Eastern Development 
Co. V. McKay (1888), 20 N. 8 . R. (8 
R. & G.) 325.— CAN, 

d (p. 444) i. .1 — Murnb v. 

Morrison (1882), 1 B. O. R. pt. 2, 
120.— CAN. 

(p. 444) i, Jurisdiction — 

Power to d^T%e .] — The power given to 
provincial (Sovts. to legislate regarding 
tho constitution, maintenance, & 
organisation of provincial cts. includes 
the power to define the jmisdiotlon of 
such cts. territorially as well as In other 
respects, & also to define the juris- 
diction of the judges who constitute 
such acts . — Re County Coltrts of 
British Columbia (1892), 21 S. C. -R. 
446 ; 5 Cart. 490.— CAN.. 

1 (p. 445) i. No power to 

alter or amend.] — Held : ilevised 
Statutes (3rd series), c. 159, being part 
of the criminal law of Canada, the 
legislature of Nova Beotia had no 
power to alter or amend any of Its 
provisions. — R. v. Halifax Electric 
Tramway Co. (1898), 30 N. S. R. 499. 
—CAN. 


m (p. 445) i. 

Act to prevent fraud ogainM 


What are — Not 
cheese 


factories.] — B. v. Wason (1890), 17 
A. B. 221 ; 4 CJart. 678.— CAN. 


m (p. 446) ii. 


Not Act 


respectino appeals on prosecutions to 
enforce penalties db punish offences 
under provincial Acts.] — R, v, Wason 
y^O), 17 A. R. 221 ; 4 Cart. 678.— 

a (p. 446) I. Powers of medical 

council.] — Medical Profession Act, 
R. B. 8., 1920 (c. 136), s. 40, is not 


R9.n 


ultra vires on the ground that it 
inf ringee on the powers of the Governor- 
General under B. N. A. Act, 1867, 
8. 96. — Hunt v. CJollf.oe of Phy- 
sicians & Surgeons of Saskatche- 
wan, [19251 4 D. L. R. 834 ; [1925] 
3 W. W. R. 758.— CAN. 

d (p. 445) I, .] — A provincial 

enactment altering the law relating to 
champerty, by authorising polrs. within 
the province to contract with clients 
for payment for professional services 
by way of a share of the proceeds of 
actions in lieu of the usual costs, is 
an invasion of the leiriFlat.ive domain 
of the Dominion Parliament relative 
to criminal law. — Tav^lor v. Mackin- 
tosh. [1924] 3 D. L. R. 926 ; 3 

W. W. R. 07 ; 34 B. C. R. 66.— CAN. 

178a i. Property d: civil rights — Closing 
disorderly house.] — 10 Geo. V., c. 81 
(Q.), anthorising a Judge to order 
the closing of a disorderly house, is 
intra vires tho provincial legislature, as 
it deals with matter of property & 
civil rights by providing for the snp- 
'presslon of a nuisance & not with 
criminal law by aiming at tho punish- 
ment of a oriruo. — Bedard v. Dawson 
& A.-G. FOR Quebec, [1923] 4 I). L. R. 
293 ; [1923] S. C. R. 681 ; 3 W. W. R. 
412.— CAN. 

sb. Labour in industrial under- 
takings.] — The matter of labour in 
industrial undertakings in Canada is 
primarily within the competence of 
provincial legJslatums, but Parliament 
can legislate as to labour In territorief 
not yet organised into, or forming 
part of, a province, & as to labour of 
servants of the Dominion, if these are 
within the scope of the draft con- 
vention adopted by the International 
Labour Conference of the League of 
Nations In 1919. — Re Treaty of 
Versailles, Re Hours of Labour, 
[1925] 3 D. L. R. 1114 ; [1926] B. C. R. 
606.— CAN. 

sk. Marriage.] — Marriage Act, R.S.O., 
1014 (c, 148), 88. 15 8c 36, as amended 
by Marriage Law Amendment Act, 1919 
(c. 35), SB. 2 dr 4, are within the powers 
of the provincial legislature. — Stewart 
V. Stewart, [1925] 1 D. L. R. 1 ; 66 
O. L. R. 67.— CAN. 

•m. -.] — Marriage Act, R, 8. 0., 

1914 (o. 148), 8c its amendments, are 
intra vires the provincial lejfflslature, 
in BO far as they provide for dissolution 
or nullity of a marriage. — Doyle v. 
Deady, [19261 3 D. L. R. 817; 67 
O. L. R. 44.— CAN. 

sp. Wide Tire Act, 1889 (o. 22) — 
Intra vires*] — R. v* Howe, McNeil v* 
Howe (1890), 2 B. O. R. 86.— CAN, 
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number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a boaid of investigation & 
conciliation. The boaid was to ^ake in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement ; If 
no set|>lement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties : — Meld : the Act was 
not within the competence of the Parlianlent 
of Canada under British North America Act, 
1867 (c. 3) ; it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Lems- 
laturo specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, & good government of Canada,” 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Electric Comrs. v. Snider, [1926] 


A. C. 896 ; 94 L. J. P. C. 116 ; 132 L. T. 
738 ; 41 T. L. R. 238 ; 69 Sol. Jo. 326, P. C. 

181a. Appointment of judges.] — Judicature Act, 
1924, of “Ontario, a. 2 (2 — 6), & s. 4 (1) & (2), 
are ultra vires the legislature of the prevince, 
since their effect is to authorise, tne Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., A; alro 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96, u^ der which the 
powers of appointment ^fei* d to are given 
to the Govemor-Generdi^of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection. — ^A.-G. 
FOR Ontario v. A.-G. for Canada, [1925] 
A. 0. 750 ; 94 L. J. P. C. 132 ; 133 L. T. 
434, P. C. 


PART II. SECT. 3. SUB-SECT. 4.— 

A. (0). 


g . y ~ ndd : 37 

Vlct. 0. 32, waa uUra vires . — Severn 
V. R. (1878), 2 S. 0. R. 70 ; 1 Cart. 
414,— CAN. 


a i. LAquor Acit 1902, s. 2.] — 

Held: although unusual, it was well 
within the powers of the legislature. — 
R. V. Waisit (190.3), 23 O. L. T. 186 ; 
5 O. L. R. 527 ; 2 O. W. R. 222 ; 3 
O. W. R. 31.— CAN. 


b i. Riijht to appeal to Supreme 

Court of Canada — Restrictions on — 
UUra vires.] — Clarkson v. Ryan 
(1890), 17 S. C. R. 251 ; 4 Cart. 439.— 

CAN. 

d i. Betting Jnformaiion Act, 

1923 (c. 6) — Ultra vires.} — R. v. Lioht 
man (1923), 42 Can. Crlm. Oas. 1 ; 
54 O. L. R. 502. — CAN. 

1 i. Education — As to Jews — 

3 Edw. 7, c. 16 — How far ultra vires.]-- 
Hirsch V. Montreal Protestant 
Board School Comrs., (1926] 2 

D. L. R. 8 ; ri926] S. C. R. 246 ; varied 
[1928] A. 0. 200. P. C.— CAN. 

1 ii. Succession Duties Act, 1014 

(c. 10) — FaZid. 1 —Barthe v. Sharples 
(1918), Q. R. 55 S. C. 301.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 

B. (a). 

o (p. 447) 1. .] — CTjstoma Tariff 

(Industries Prosorvatlon) Act, 1921*- 
1922, deals only with the imposition of 
taxation, & does not infringre tbo first 
paragraph of sect. 55 of tho Constitu- 
tion. (justoms Tariff (Indnstrleft Pre- 
servation) Act, 1921—1922, B. 8, deals 
with duties of customs only, 6c does not 
infringe the second paragraph of 
sect. 65 of the Constitution. The tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliament, & Is not 
an infringement of sect. 90 of the 
Constitution.— Nott BROTHBais & Co.. 
Ltd. V. Barkley (1926), 36 C. L. R. 
20 ; 81 Argus L. R. 266. — A US. 

o (p, 447) ii. .1— HeW : neither 

Income Tax Assessment Act, 1922— 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which Incorporated those 
Assessment Acts, was obnoxions to 
any of the provisions of sect, 55 of the 
Constitution.— Federal Taxation 
Comb. e. Munbo, British Imperial 
Oil Co., Ltd. v. Federal Taxation 
Coim. (1920). 38 C. L, B. 153.— AUS. 


o (p. 447) iii. .] — Held: War- 

time I^ofits Tax Assessment Act, 

1917- 1918, 8. 14 (5), was not obnoxious 
to sect. 55 of the Constitution. — 
Federal Taxation Comr. v. Hips- 
LEYS. Ltd. (1926), 38 C. L. R. 219. — 
AUS, 

e (p. 447) i. Commonwealth 

Shiptring Act, 1923 — Validity.] — Com- 
monwealth & A.-Q. FOR Common- 
wealth V . Australian Common- 
wealth Shu^pino Boajid (1927), 39 
O. L. R. 1 ; [1927] Argus L. R. 61.— 
AUS. 

h (p. 447) i. .] — Judiciary Act, 

1903-1920, 8. 39 (2) (a) [as interpreted 
in No. 605 i, post], is a valid exercise of 
the power conferred by sect. 77 (iii.) 
of the Constitution. — Lfmeriok S.S. 
Co. V. Commonwealth ok Australia 
(1924), 25 S. R. N. S. W. 293 ; 35 

C. L. R. 69 ; 31 Argus L. R, 163. — 
AUS. 

h (p. 447) ii. 8. P. The Common- 
wealth v. Kreglinoer & Fbrnau, 
]jTD. & Bardsley (1926), 37 C. L. R. 
393 ; [1926] V. L. li, 331 ; [1926] 

Argus L. B. 161. — AUS. 

o (p. 448) i. Election for Senate.] 

— Held : Commonwealth Electoral Act, 

1918- 1925, 8. 128a (12), was a valid 
exorcise of tbo power conferred by 
sect. 9 of the Constitution upon tho 
Commonwealth Parliament to make 
laws “ prescribing the method of 
choosing senators.'* — J udd v. MoKeon 
(1926), 38 O. L. B, 380. — AUS. 

8t. Removal of proceedings to High 
CowrZ.]— Judiciary Act. 1903-1920, 
8. 40, a valid exercise of the powers 
conferred by sects. 76 & 77 of tho 
Constitution. — Re Y atks, Ej p. WAliJH, 
He Yates, Ex p. Johnson (1926), 37 
C. L. R. 36 ; [1926] Argus L. R. 46.— 
AUS. N 

■V. .] — ^Judiolary Act, 19Ct3- 

1920, B. 40a, is a valid exercise of the 
power conferred by sects. 77 (U) & 51 
(xx3^) of tho Constitution. — Pirrie 
V. McFarlank (1925), 36 C. L. R. 170. 
—AUS, 

sw. Trading hy Commonwealth — 
Through agents — War Precautions 
iWool) RegulationsA — During the war 
Bl after the making of tho above regu- 
lations, the Executive Govt, of the 
Commonwealth entered into agree- 
ments with a oo., engaged in the m^u- 
faoture & srie of wool tops. Each of 
these agreements wm either on agree- 
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ment to give consent to a sale of wool 
tops by tho 00 . in return for a share 
of tho profits, called by the parlies a 
“ licence foe,'* or an agreement that the 
business of manufacturing wool tops 
should be carried on by tho go. as agent 
in cousideration of an annual sum from 
the Commonwealth, or a combination 
of both these ameraents : — Held : 
apart from any authority conferred by 
an Act of Parliament of tho Common- 
wealth or by regulations thereunder, 
the Executive Govt, had no power to 
make or ratify any of tho agreements. 
— Commonwealth & Central Wool 
Committee e. Colonial Combing, 
Spinning & Weaving X3o., Ltd. (1922), 
31 C. L. R. 421.— AUS. 

sy. Power to confer judicial powers.] 
— The powers which Income Tax 
Assessment Act, 1922-1923, by bs. 44, 
50 & .51, purports to confer upon a 
Board of Appeal created undi^r tho 
Act are pArt of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra vires the Commonwealth Parlia- 
ment. — Bkiti«h Imperial Oil Go., 
Ltd. V . Federal Comr. of Taxation 
(1925). 3.5 C. L. R. 422 ; 31 Argus L. R. 
129.— AUS. 

•z. Power to give appellate jurisdic- 
tion to High Court — Appeal from non- 
federal c(nirt.] — The Commonwealth 
Parliament may confer upon tho Hikh 
Ct. jurisdlotion to entertain an appecd 
from a ot. established by the Parlia- 
ment in a territory, notwithstanding 
that the ct. so estabUshed is not a 
federal ot. within sect. 71 of the Con- 
stitution ; & jurisdiction to entertain 
an appeal from tho Supremo Ct. of tho 
Northern Territory Is lawfully con- 
ferred upon the High <Jt. by Supreme 
Ct. Ordhiance, 1911-1922, a. 21, & 
Northern Territory (Administration) 
Act, 1910, s. 13. — Porter v. R., Ex p. 
Chin Man Ybb (1926), 37 C. L. R. 433. 
—AUS. ^ 

- sa. Discovery — Against State,] — Judi- 
ciary Act, 1903-1920, s. 64, in so far m 
it gives pltf., resident of one State, m 
on action against another State, the 
right to obtmn discovery of documents 
from, & to administer interrogatories 
to, defts.. Is within the legiriative 
power of tho Commo nwe alth Parlia- 
ment. — Grifwn V. South Australia 
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Power to compel Britlsli company to 
deduct Income tax from dividends on shares 
situate In fingland.^-^Pltfs.^ a British co., 
held shares in deft* oo., which was a British 
CO., but which had its head office & board of 
directors in Australia, though it had a London 
commit^e for registering transfers of shares 
Ss issuing certincates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. CO. In an action claiming the 
amount so deducted ; — Held : the debt 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature h^ no power to impose taxation 
on pitf. CO. in respect of such debt, & the 
action succeeded. — Lonbok & South Amtor t- 
can Investment Trust, Ltd. v, British To- 
bacco Co. (Australia), Ltd., [1927] 1 Ch. 107; 
96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub noni. 
Pass v. British Tobacco Co. (Australia), 
Ltd. (1926), 42 T. L. R. 771* 

199. Add, Annotation : — Refd. Bhagchand Dag- 


dusa Gujrathi v. Secretary of State for India 
in Oouncil (1927), 43 T. L. B* 617* 

200a. Appointment — What oonstltutes.1 — A. *(3’. 
FOB Ontario v, A.-G. foa Canada, rfo. 181a, 




200b. Rights of exlstlM Judge — On eonstUu* 

tion of new court.] — Jumcature 191 0» of 

Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ot., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct* did not 
necessarily entitle him to be, or to be 
ai>pointed, Chief Justice of the Appdlate 
Div., &i his non-appointment to th^ office 
did not constitute an infiii^ement of any 
legal right to which he was entitled.-^ScoTT 
V. A.-G. FOB Canada (1923), 40 T. L. B. 6, 
P. C. 


201. Add, AnnoiaHon Mentd. He Letters Patent 
No. 189,207 ; He Carbonit Akt., [1024] 2 
Ch. 68. 


208. Add, Annotntion: — Refd. Palmer v. Crone. 
[1927] 1 K. B. 804. 


(State) (1924), 36 C. L. R. 200 ; 31 
Argus L. R. 81. — AUS. 

■b. Intmiorro^ion.] — ^Immigration Act, 
1901-1925, 0. 8aa, is a valid exercise of 
the po??er confen^ by sect. 61 (xxvU) 
of the Constitution . — Re Yates. Ex p. 
Wajot, Yates, Ex p, Johnson 
(1926), p C. L. R. 36; U926j Argus 
L. R. 46, — ^AUS. 

,„*c. >.] — ^Immigration Act, 1901- 

1925. 8. 5 (3) (3a) (3B) :—HeU: valid. 
—Wi^AMBON V. Ah On (1927), 39 

9* b* * [1927] Argus L. R. 13. — 

AUS. 


sd. Power to grant financial aid to 
States.] — Held : Federal Aid Roads 
Acts, 1926. was a valid exercise of the 
power conferred upon the Conmion- 
wealth I'ariiament by sect. 96 of the 
Constitution, to grant financial assist- 
ance to any State on such terms & 
conditions as the Parliament might 
think fit. — State of Victoria v. 
^^onwbalth (1926). 38 C. L. R. 


PART n, SECT. 3, SUB-SECT. 4.— 

B. (b). 

r I. Power to impose customs 

^DciMChdies,] — HOd : T^ation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
Invalid.— Common WEAiTH & Common- 
wealth Oil Refineries, Ltd. r. 
State op Soxji’h Austbalia, Ltd. 
(1926). 38 0. L. R, 4t)8, [19271 Argus 
L, R. 40. — ^AUS, 

r ii. ,] — Held : Finance 

(Newspapers Taxation) Act, 1926 
(N. S. W.), 6c Finance (Taxation 
Management) Act, 1926 (N, S. W.), 
SB. 2, 3, 6, 6 & 7, were Invalid. — Fair- 
fax (John) & Son, Ltd. & Smith’s 
Newspapers, Ltd. v. New South 
Waijss State (1927), 39 O. L. R. 139 ; 
[1927] Argus L. R, 87.— AUS. 

Power to alter Federal award.]^ 
When an award has hoen made by the 
^mmonwealth Ct. of Ooncillatloii 6c 
pursuant to Commonwealth 
Con^laUon & Arhn. Act. 1904-1921, 
me Parliament of a State oanuot alter 
the terms of the award, or oonfer or 
the parties to It rights or 
ohUgatloiiB which are Inoonslstent with 
such terms. — Qltde Enoineerinq Co., 
Im, V. OOWBUBN, Mrttbbs. iA>. 6c 
Lsvier Bhothebs, Ltd, e. Pickard 
(19^), 37 C. L. JEL 466 ; [1926] Argus 
h, R. 214,-^Ua 

PART n. SECT. SUB-SECT. 4.— C. 

sj. Samoa Act, 1931— — 
Tagalon e. Insfectoh op Police, 
Fuataoa e. iNSPBoroB op Poliob, 
1937) N. 2. L. R. 833.— N. Z. 


PART II. SECT. 8, SUB-SECT. 4.— D. 

h i. JHsiribution of divi- 

dends ,] — The tax Imposed upon 
financial cos. by Transvaal Ptovincieil 
Ordinance 8 of 1923, s. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, Is a 
direct tax intra vires the Proinbnolal 
Council imder South Africa Act, 
fi. 85 (1). — Johannesburg Consoli- 
dated Investment Co., Ltd. v, 
Transvaal Provincial Administra- 
tion, [1925] App. D. 477.-8. AF. 

h Ii. Receipt of premiums,] 

— The tax imposed by Taut Ordinance 
of 1923 (Transvaal) upon iiumranoe 
cos., on premiums received, is a direct 
tax intra vires the Provincial Council 
under South Africa Act, b. 86 (1). — 
Inland Revenue Comr. v. Royal 
Exchange Assurance Co., [1925] App. 
D. 223.— S. AF. 

h iii. Control of trading licences.] 

— Held: Transvaal Pi*ovlnclal Ordi- 
nance 12 of 1926 was idtra vires the 
Provincial Council. — Kbloomal v. Re- 
ceiver OP Revenue, [1927] App. D. 
40U— S. AF. 


ki. Proelamalion of local areas.] 

—Natal Provincial Ordinance 7 of 
1923, which ooufors on the Administra- 
tor power to proclaim local areas 6l 
provides for tho election of committees 
to function therein, such committees 
being established mth the sole object 
of carrying out Piiblio Health Act 30 
of 1019, 6c not of oreatlng any form of 
local self -government, is vllra vires the 
Provisional Council under South Africa 
Act, fl. 86 (6). — ZsiPiNGO Health 0)m- 
MiTTfinfc V, Jadwat, [1926], App. D. 113. 
— S. AF. 

k ii. Municipal franchise.)^ 

Ord. 19, 1924, s. 13 (1):— ileW.* irira 
vires . — ^ARraham v. Durban Corpn. 
(1926), 47 N. L. R. 3.66.— S. AF. 


kiii. 

Held : Natal 


Enrolment of burgesses,]— 
Ordinance 19 of 1024, 


B. 13 (1), was intra vires the Provlnolal 
OcruncU. — ^Abraham v. Durban Corpn., 
[1927] App. D. 444 .-tS. AF, 


tk. RhodesUn—TaxaHon of non-resi- 
dtnts carrifino on business wUhin 
IcrrMOfy.l— under the power conferred 
upon the legislature of Southern 
Hoodesia by tiio Order in Couusll of 
1898, s, 36, it is intra vires for that 
leglslatare to levy a tax upon income 
aooraing to a non-resident from a 
source not within the territory, where 
such non-resident carries on business 
within the tenitory.-^BHODiiBiA Eys. 
V. Com, OF Taxbs^ [1826] App. D. 


■1. Transkeian Territories — Im- 
migration of Aaiaiica,] — Held : Pro- 
olamation 264 of 1904 was ultra vires,— 

R. V, Barmania, [1927] App. D. 537. — 

S. AF. 


PART II. SECT. 8, SUB-SECT. 4.— E. 

sm. Crown grants ,] — Crown Grants 
Act, XV. of 1895, which enacts that 
mnts by the Crown of estates unknown 
to the law are not invalid, is not ultra 
vires tho Indian legislature. — Seobe- 
tary of State fob India v. Raja 
Parthasabathy Apfa Rao (1926), 
I. L. R. 49 Mad. 349.— DID. 

• sp. Taxation.] — Held : Income Tax 
Act, s. 07, was not ultra vires. — Dr. 
R. N. SiNOHA V. Secretary of State 
iX)B India in Council (1927), I. L. R. 
5 Ran. 826.— IND. 


PART II. SECT. 4, SUB-SECT. A. 

o I. Whether presfumedr—Com* 

missioner with judicial powers.}— To 
appoint a comr. under Blinlng Act 
(Ont.), B. 123, 6c then Invest him with 
powers exeroisahle by a superior ct., 
as^that term is to he understood In 
B. N. A. Act, is to enable the provinoial 
authority in effect to appoint a judge 
of a superior ot., which is beyond its 

S ower; Sc it could not be presumed 
[lat the Govemor-C^neral had given 
tho provincial appointee a patent 
designating him a judge of a superior 
ot . — Re McLean Gold Mines, Ltd. v. 
A.-G., U923] 1 D. L. R. 10 ; 64 O. L. R. 
678.-^AN. 

ft. Remuneration — RestrioHons on,] 
— Held: Judges Act, R. S. O. 1906, 
B. 34, has no aj^loatiem to the se- 
munoiation of a judge whoso appoint- 
ment to perform the duty or servios 
was made before the eaaotment of that 
sect . — Rs JUDGES Act, [1923] 2 D* L. R. 
604 : 62 O. L. R. 105.— CAIL 

PART n. SECT. 4, SUBrSBCT. 2.— A. 

sW, Oanadar-^J>iitirideiouH,T^ 
as to matters for which particular 
statutory directions proride other- 
whie, a district ot. has Jurisdiction 
over persons 6c properir throughout 
the province 6c may entmafn an action 
irrespective of where Wttidn the pro- 
vince the hause of action arose, the 

f roperty is tituated, or dcfts*re8iae.- 
ULAB 


p. Tr Alta. L, R. 150.- 




Seeunderatoad — 
ioltUwtKW of ftOtloii«}*»Applt. stied reaps, in 
tne ct, of the civil Judge at Secunderabad to 
jWOOTer money lent to a deceased relative. 
Bow the borrower & the alleged surety 
V ^Pp®sentatives were residents in 
Hyoei^bM^ In which the civil judge's ct. had 
no jurisdiction. If the suit had been brought 
in the Nizaiin’i^ ct.»^at Hyderabad, it would 
have been barred by Stai. limitations, but, 


Vol Cam 

in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Jud^eht of the Resident at 
Hyderabad dismissing the suit affirmed, no 
pait of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secimderabad. — ^Rox Bahahub 
Bansilal Abibchand v. Ghulak 
Khan (1926), 42 T. L. R. 5, P. 0. 


Part III. — Laws 

288a. Role of ESnglish law as to parliamentary 
control of revenue — ^Application In New 
Zealand«^j~'It is a principle of the Briti^ 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal & uUtcl viveSf & the money, 
if it can be traced, con be recovered by the 
Govt. 

An agreement made in 1913 provided 
(inier alia) that the Minister of Rauways of 
New Zealand, representing the Crown, should 
pay to applts. 27,500 when applts. granted a 
lease to B. &; Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the a^eement related, the Minister 
did not requfre applts. to grant the lease, & 
it was not granted. Nevertheless the'£7,600 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote' included in the 
ic W^orks Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
— — JSTcZd .• as the lease had not been granted 
the payment of the 27,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts. — ^A ugexand 
Habbotjb Boabd V, R., [1924] A. C. 318 ; 93 
L. J. P. 0. 126 ; 130 X., T. 621, P. O. 

Annotation : — ^Reld. A.-Q. v. G. S. & W. Ry, of Ireland, [19251 
A. C. 754. 

241. Add, AnnotaHon : — Consd. Arseculeratue v, 
Perera, [1928] A. 0. 173. 

242. Add. Annckdians : — Rafd. A.-G. for Alberta 


of the Colonies. 

V, Cook, [1926] A. C. 444 ; Sa^vesen (or von 
Lorang) v. Austrian Property dministrator, 
[19271.A. 0. 641. ^ 

252a. Revenue laws.] — ^When A foreim colony 

becomes a British colony the British laws of 
revenue immediately attach. — ^T hb Friend- 
ship (1814), 1 Dods. 373 ; 165 B. R. 1346. 

265a. Recognition of existing proprietary rights — 
Effect of proclamation.] — ^After a sovereign 
State has ^quired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabit^t 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a pT^lomation that exisring rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be re(x>giused, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty ; — Beld : upon the facts, applying 
the above principles, the suit failed. — 
Vajbsingji Joravabsingji V. Sborbtaby op 
State pob India (1924), L. R. 51 Ind. App. 
357, P. 0. 

271a. .] — ^WlJBYBWABDENE V. JAYA- 

WABDENE (1924), 94 L. J. P. C. 44 ; 132 L. T. 
161; 60 Sol. Jo. 793. 

290. Add, Annotation : — Refd. Nadan v. R., [1924] 
A. O. 482. 


is the Sapteme Ct. in that provinoe. — 
Killy v, Sullivan ( 1870), 1 S. O. B. 
1.— CAN. 

K 

•I. JVoriftem Ireland Potaer to 
make order againat ** neighbowring 
omnHse **^IAmUea ■ to ooimHee in 
Northern Irelomt.)— Under Grand Jury. 
(Ireittad) Apt, 18S6, «. 140, the 

expreseloa ** neighbouring counties ** 
must he taken to mean ** nelghhouring 
oountteB** in Northern Ixeland. 9?he 
iurtodMioiie reimeotively set up by 
Govt. ^ Ireland Aot, 1920, ate mutually 
tndependent exotusive of other 
uitbin the remotive aBeea.^FLDiKB & 

nSs! 

PABT It tmrt. 4. Bim-asoT. 

aMii. 


Hatimbbai Hassanallt V, 

Dinsbaw (1937), I. L. R. 51 Bom. 
616.— IND. 


PART ni. fifEOT. 1, SUB-SECT. 1. 

289 t. Introduofion of WngUsh law hy 
oaUmial ataivUA — ^The custom vrheieby, 
when marine Insurance was effect^ 
through a broher. the broker ft not the 
assured was liable to the underwriter 
for the premium, while the underwriter 
was dirmly responsll^ to the assured 
fo^^^ne lofts, was not so firmly estab- 





S, o. I, — (>*,KnBFB ft Lynch of 
Ltd. o. Toronto * 


289 ii. .] — ^The rule in 

Case is not part of the law of Alberta* 
since it was not ** applicable ’* within 
North-West Territoimes Act, 1884, 
to the Territories . — Re Simpson Estate 
(A lta.), [1927) 4 D. L. R. 817 ; (1927) 
3 W. W. B. 534.i— CAN. 


PART III, 8ECT. 2, SUB-SECT. 1.— A. 

hi. Mode of ed^usfon — 
matter covered oy cdlanial iegislaiion ,] — 
The provisionB,relating tonaudulent ft 
preferential assignments, of Assi^- 
ments Aot, 1907, repealed in 1921, 
re-enaoted In 1922, ft consolidated in 
Fraudulent Preferenoes Aot, R. S. A. 
1922, constituted a complete code upon 
^e subject which had the ofieot of 
exriuding Stat. 13 EUz. o. 5, s* 3, ^ to 
a penal action. — Oonnous v. Eou, 
[1924) 2 D. L. B. 59; I W. W. R. 1059; 
u L. R. 905.— CAN. 
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Cases 816 — 881 a. English and Empire Digest .Supplement, 


316. AM. Annotaiion : — Mentd. Biisiol ^Oorpn. v. 
Virgin, [1928J 2 K. B. 622. 

315a. Limitation Act, 1623 (c. 1^ — ^Extends 

to India.] — Bast India Co. v. Oditchurn 
(1850), 7 Moo. P. 0. C. 85 ; 5 Moo. Ind. App. 
43 ; 14 Jut. 253 ; 13 B. R. 811, P. C. 

Annotations: — ^FoUd. Ruckmaboye v. Mottlohuad (186.^). 
8 Moo. P. C. C. 4. Mentd. Ilcigate R. D. O. t?. Sutton 


District Water Co. (1908), 6 L. G. B. 936; Spencer v. 
Hemnierde (1922), 91 L. J, K, B, 941. 

316b. S. F. Ruckmaboye v, Luldoobhoy Mot- 
TiCHUND (1853), 8 Moo. P. O. 0. 4 ; 6 Moo. 
Ind. App. 234 ; 22 I^. T. O. S. 203 ; 14 B. R. 
2, P. C. 

318. AM. Annotation: — Held. Ellesmere v. Wal- 
lace (1928), 44 T. L. R. 798. 


Part V. — Extradition and Fugitive Offenders. 

365. AM. Annotation : — ^Mentd. Re Paget, Exp. Official Receiver, [1927] 2 Oh. 85. 


Part VI. — Conflict of Laws — Colonial Judgments. 

366. Add. Annotation Mentd. Employers* Liability Assce. v. Sedgwick Collins (1926), 

95 L. J. K. B. 1016. 


Part VIII. — Property in Land 


369. AM. Annotation : — Mentd. Ontario & Minner- 
sota Power Co. v. R., [1926] A. C. 196. 

371. AM. Annotation : — ^Mentd. Ontario & Minne- 
sota Power Co. v. R., [1925] A. C. J.96. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation. — Montread 
C oRPN. V. Montreal Harbour Comrs., 
Tetreault V. Montreal Harbour Comrs., 
A.-G. FOR Quebec v. A.-G. for Canada, 
[1926], A. C. 299; 95 L. J. P. C. 60; 134 
L. T. 578 ; 42 T. L. R. 98, P. C. 

378b. Boundary between Canada & Newfound- 


land.] — The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt, of Newfoundland, not mere 
rights of inspection & reflation upon a line 
of shore, b\it territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds : — Held : the boundary 
between Canada & Newfoundland in the 
Lrfibrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. — Re Boundary 
between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187 ; 
43 T. L. R. 289, P. C. 

381. Add. Annotations: — ^Apld. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. Mentd, 
ReEllwood,[1927]J Ch. 455. 

381a. J — A.-G. for Alberta 

A.-G. FOR Canada, No. 98b, ante. 


PART III. sect. 2, SUB-SECT. 1.— B. 

w i. Forfeiture Act. 1870 (c. 23 ) — Not 
applicable to Saskatchewan.] — He Noble 
(Sask.), ri927] 1 W. W. 11. 938.— CAN. 

t (p. 464) i. Heal Estate Charges Act. 
18G7 (c. 69), s. 2 — Applicable to 

Saskatchewan.] — He MacDowau., 
(1927] 3 D. Jj. 11. 464; (19271 1 

W. W. B. 612 ; 21 Sask. L. R. 397.— 
CAN. 

mm (p. 464) i. Applicable to 

Alberia.Y—l^sMB v. Lamb, [1925] 4 
D. L. R. 626 ; [1925] 3 W. W. K. 397. 

—CAN. 

b (p. 466) 1, AppHcdbleto 

India .] — The above Act extends to 
India, & applies to Hindoos & Mabozne- 
dans as well as Eu]{OX>eans, in civil 
actions In tho Supremo Ct. — Ruckma* 
BOYJK V. LcLTXDOBHOT MoTTIOHUND 
(1863), 5 Moo. Ind. App. 234.— IND. 

PART VIII. SECT. 1. 

870 i. Canada — Ilespective rights of 
Dominion tS: Province — Territorif ceded 
to Indians — British North America Act. 
1867 ( c . 3).) — ^Province or Qitebeo 
V. Dominion or Canada, Re Dominion 
OF Canada 8c Pbovinoks or Ontario 
& Quebeo, He Indian Claris (1898), 
30 S. O. R. 161.— CAN. 

el. Rights of Dominion <£• 

private per8onr---Otant of land by pro- 


vince before confederation.] — Where pltf. 
claimed under a grant Issued by the 
provinoe, in 1867, prior to confedera- 
tion : — Held : tho Crown, as repre- 
sented by tho Dominion under B.N.A. 
Act, 1867, 8, 91 (12), could not grant 
by lioenoe power to erect a weir on 
private property. — Delap r. Hayden 
[1924] 3 D. L. li. 11 ; 57 N. S. R. 340 
—CAN. 


6 ii. Indian Reserves — Indians 

not erUUled to alienate by lease or sale — 
Right of Croum to recover possession. ] — 
R. V. McMasteb, [1026] Exeb. C. R. 
08.— CAN. 


e iil. Bomdarica — Whdhcr 

eyiended aets of possession by 
Indians .] — ^R. v, Heisler (N. S.) (1913), 
13 E. L. R. 376.— CAN. 


e iv. Right to sell cordwood 

cut on unsurrendered reserve land ,] — 
Fegan V . MoLban (1809), 29 U. C. R. 
202.— CAN. 


ap, India — I^nd held by East India 
Company .] — A village not penuanently 
assessed was granted by the |Cast 
India in 1843 to the predecessor 
of pltf. with a condition restraining its 
alienation without tho Govt/s previous 
sanction : — Held : though tho formal 
assumption of sovereignty In India by 
the Crown was only In 1858, yet the 
possessions were, as provided by the 




previous Charter Acta, held by the 
Etist India Co. only as the delegates of 
& in trust for the Crown. — Secretary 
or State for India v. Raja Partha- 
baratby Appa Rao (1926), I. L. R. 49 
Mad. 349.— IND. 

PART VIII. SECT. 2. 

qi. Whether sale of ordnance 

land cancelled ,] — Murphy v. R. (1892), 
3 Kxch. 0. R. 75.— CAN. 

q ii. Timber cut on Croum lands 

— Necessity for marking ,] — Harrison 
Bay Co., Lti>. v, Gauthier (1925), 35 
B. O. R. 498.— CAN. 

q iii, Decision of Minister of 

Lands. Forests d? Mines — Effect of ,] — 
The decision of the above Minister In 
favour of the issuing of a patent is 
merely an intimation that he will 
recommend such issue; .it Is not a 
final adjudication & docs not bind the 
Crown. — f<'iTZPATRiCK V. R., [1926] 4 
D. L. R. 239 ; 69 O. L. R. 331.— CAN. 

pi. Canal Reserve, Oitauja .] — 

Held : legislation with resTOOt to 
Ordnance lands vested in the Provinoe 
of Canada the lands comprised in 19 
Vict. 0 . 45, ached. 2, & any trust with 
whloh the lands were Inpressed was 
put an end to as to the lands under that 
Bohedule by such logislatlon, & 7 Viet, 
o. 11 gave power tb sell any vacant 
land not required for military or canal 



VoL XVn. — ^Dependencies. Oases 3d0a-'627. 


i90a, Land held under Discharged, Soldiers’ 

Settlement Acts — Eviction*] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers* Settlement 
Act, 1917, & amending Acte, fail to carry out 
the conditions laid down in his agreement 
with the Oovt., he can be ejected without a 


judicial or quasi-judicial inquiry, — L affer 
V. Gillen, [1927] A. 0. 8B0 ; 90 L. J. P. 0. 
166 ; 137 L. T. 701 ; 43 T. L. R, 694, P. 0. 

f 

391. Add. Annoiationa : — Apld* Sunmonu v. Disu 
Raphael, [1927] A. 0. 881. Refd. Sobhuza II. 
V. Miller, [1926] A. 0. 618. 


Part IX. — Judicial Committee of the Privy Council. 


394, Add. AnnotaUon : — ^Refd. Nadan v. R., [1920] 
A. 0. 482. 

398a* Supreme Court of Palestine — Sitting as court 
of first instance.] — Jerusalem- Jaffa Dis- 
trict Governor v. Suleiman Hurra, No. 
20a, ante. 

401* Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

405. Add. Annotations: — Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. St. Magnus the Martyr, London 
Bridge (1924), 41 T. L. R. 3 ; Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

406. Add, Annotation : — Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. L. R. 
67. 

445. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

465. Add. Annotation : — Apld. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

485a. Directly or indirectly involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, lie brought a suit to 
set aside the award in favour of resps. The 


appeUate ct. in India made a decree dis- 
missing the suit &> refused to certify under 
Code of Civil Procedure,^ 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that ^ Wi.’ild “ involve, 
directly or indirectly, soiro claim or question 
to or respecting property ** of Rs. 10,000, or 
upwai'ds. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 dfunages under 
the contract : — Held : without defining the 
meaning of “ property ** as used in sect. 110 
petitioner's claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed. — Udoychand Pannalal v. Guz- 
DAR (P. E.) & Co. (1925), L. R. 62 Ind. App. 
207, P. C. 

490, Add. Annotations : — ^Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 666; 
s Poland V. Parr, [1927] 1 K. B. 230. 

501. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

525. Add. Annotation : — Refd. Nadan v. R., [19261 
A. C. 482. 

526a. From Canadian court.]— tNadan v. R., 
No. Ola, ante. 

527. Add. Annotation : — ^Refd. Nadan v. R., [1920] 
A. C. 4-82. 


g urposes or for tho Ordnauce Dopt. — 
TTAWA (City) v. Grand Trunk Ry. 
Co., Ottawa (City) v. Ottawa & New 
York Ry. Co, (1920), 64 D. L. R. 337 ; 
50 O. L. R. 239.— CAN. 

t 1. Sr. P. R. V. CuDDiHY (1831), 2 
Nfld. L. R. 8.— NFLD. 

880 i. AvstraZia — Right of New South 
Wales-^To Garden Island.] — Held : 
New South Wales was entitled as 
against the Commonwealth, which 
claimed in right of tho Imperial Govt., 
to possession to Garden Island. — 
State of New South Wades v. 
Commonwealth (1926), 38 O. L. R. 
74.— AUS. 

PART IX. SECT. 4. SUB-SECT. 2.— A. 

448 i. General rule.] — Special loavo 
/O appeal should only be granted where 
i^he case involves matters of public 
nterest or some important question of 
law. — Riches v. City of Moose Jaw, 
[1925) 4 D. L. R. 320 ; [1926) 3 W. W. 
R. 899.— CAN. 

476 i. Leaee granted on terms — 
what court imposed.)— Where leave to 
appeal to the Privy Council is grouted, 
the conditions attached to such ioave. 
Sc tho terms on which it is allowed, 
should be left to the Judicial Com- 
mittee.— Stevenson V. Florant, [1920] 
1 D. L. R. 601 ; [1926] S. O. R. 90.— 
CAN. 

477 1, Security — By whom 

allowed — Priioy OoimoU Appeals Act, 
R. 3. O., 1014 (o. 54). $. 11.1— MoBride 
V. Ontario Jookey Club. Ltd., [1920] 


1 D. L. R. 743 ; 58 O. L. R. 267.— 

CAN. 


PART IX. SECT. 4, SUB-SECT. 2.— 

B. (a). 

483 iv. Partnership suit. I— 

Where loavo to appeal to tho Privy 
Counoil was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Rs. 
10,000 within tho moaning of Civil 
Prooeduro Codo, 1908, s. 110 (2) : — 
Held: It was theveduo of applt.*8 share 
in the partnership that must be looked 
to. Sc not tho value of the whole of tho 
partnership property. — Nariman Rus- 
TOMJi Mehta v. HABiiAi^f Ismayal 
VALAD Haji Ehamisa (1924), 1. L. R. 
49 Bom. 149.— IND. 

488 V. *• Property ** — Loss of 

trade dt goodwill .] — Where the result of 
a judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trado names which 
they had hitherto used : — Held : these 
were property ” ; & as any of the 
matters in controversy was worth more 
than $4,000, tho matter was a 
“ pecuniary amount ** excooding that 
sum within Privy Ckiunoil Appeals Act, 
8. 2. — Battle (jreek Toasted Corn 
Flake Co. v Ebllooo Toasted Corn 
Flake Co.. [19241 2 D. L. R. 1238 ; 54 
O. L. R. 629.— CAN. 

h ii. — On on application 

for ioave to appeal to tho Privy 
Counoil mesne profits subsequent to 
tho date of the High Ct. decree cannot 

625 


be taken into nocoimt in making an 
estimate of value under C2ivil Procedure 
Code, 1908, B. 110 (2). — SESHfJim 

Shaairhuunqam V. Manjayya (1025), 
1. L. R. 50 Bom. ICO.— IND. 

Bt. Not aim^unt of penalty imposed 
h'y fine or forfeiture. under penal etatvte.] 
— R, \ f . Reoina Wine & Siurit, Ltd. 
(No. 2), (192‘>1 2 W. W. R. 1166; 67 
D. L. R. 436.— CAN. 

PART IX. SECT. 4, SUB-SECT. 3.— A. 

632 i* Not a court of criminal appeal.] 
— The Judicial Committee will neither 
accept nor shaie tho responsibility for 
tho administration of criminal justice 
in India, unless there has beon some 
violation of the principles of justieo or 
some disregard of legal principles. — 
Rustom V. R., Randir Singh v. R., 
Taba Sinou V. R., Hhuda Baksb v. R, 
(1923), I. L. R. 48 Bom. 515.— IND. 

532 fi. .1 — The power of tho 

.Tudiolal Committee to entertain appeals 
from a lower ot. is not that of a ot. of 
crimlnnl appeal, hut as the Privy 
CouDoil advising the Sovereign with 
regard to the exorcise of tho preroga- 
tive, which is a remnant of the Dowel'S 
of the Crown to intorforo with tribunals 
of justice, whioh do not exist in this 
coimtry at all. There must bo proof 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but acooiding to. tho 
unvarying character which is common 
to aU.-^UNMANTRAO V. R. (1924), 
I. L. R. 49 Bom. 455.— IND. 



and JBhihbjb Digest Supplement. 


584. Add. Annotaiion :—Itetd. N&dAn v. B., 

A. 0. 4S2. 

53Ba. Question of Juriadtetion of colonial ooiirt-- 
To Issue mandamus to Inferior court.] — The 
Supreme Ct. of Ontario haa juris^ction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made os to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
pounds : (1) that the Supreme Ct. h^ not 
furiadiction to issue a mandamus in the 
circumstances above referred to, &: (2) that 
under the Criminal Code the persons indicted i 
had not the option given by sect. 827 to be i 
tried without a jury. Special leave was , 
granted on the first ground ; the question 
whether the appeal could be entertained was 
, reserved : — Held : the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure i 
& was not one upon which an appeal would be 
entertained. — A.-G. for Ontario v. Daly, 
{1924] A. C. 1011 ; 94 L. J. P. C. 21 ; 132 
L. T. 210 ; 40 T. L. B. 814, P. C. 

Annotation: — ^Refd. Nadan v. R., [1926] A. C. 482. 

538b. Question of procedure.] — ^A.-G. for Ontario 
V. Daly, ‘No. 538a, ante. 

642. Add. Annotations : — Refd. Umra v. B. <1924), 
41 T. L. B. 86; Nadan v. B., [1926] A. C. 
482; Kishan Singh v. B. (1928), 44 T. L. B. 
690. 

649. Add. Annotation : — Refd. Nadan v. B., [1926] 
A. C. 482. 

649a. .] — ^Nadanv.B., No. Ola, ante. 


5405 mantenreUUon Of 

The contention that m a cimiiml ease a ct. 
in India has come to a wrong coii^u^on 
upon the inteipretatlon of an Indian statute 
is not necessarily tantamount to an all^fation 
of substantial & grave injustice such as to 
induce the Privy Counoil to give special 
leave to appeal. — TJ mba v. B. (1924), 41 
T. L. B. 86, P. C. 

659. Add. Annotations : — As to {!) Oonsd. Umra v. 
B. (1924), 41 T. L. B. 86 ; Nadan v. B., [1926] 
A. C. 482. 

560. Add. Annotation : — ^Refd. Nadan v. B., [1926] 
A. C. 482. 

586a. Discretion of court below — Judicial Com- 
mittee will not interfere — ^Though members 
of court below disagree.} — Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the groimd of ou^ 
rage, ill-usage, or grievous insult ” ; & by 
art. 190 ; “ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
the parties.** In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a grec.t difference of 
judicial opinion, unless it appears that there 
lias been a miscarriage of justice. — Baldwin 
V. Baldwin (1922), 91 L. J. P. C. 208 ; 128 
L. T. 10. P. C. 

698. Add. Annotation : — Consd. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Oh. 
63. 

606. Add. Annotation : — ^Refd. Nadan v. B., [1926] 
A, 0. 482. 

608. Add. Annotation : — Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. 0. 
222 . 


PART DC. SECT. 4, SUB-SECT. 8.— 

B. (a). 

588 ii. .]— R. V. Soorr (No. 2) 

(1924). 67 N. S. R. 201.-~OAN. 

538 ill. ■— Evidence improperly 
admitted,} — Held: the use mado in 
evidenoe of books Sc dooumonts found 
in the library of a snspeoted person 

S resented a question of ** great general 
: public importance.*' — R. v McLaoh* 
LAN. [1924] 1 D. L. R. 1109 ; 42 C^. 
Orixn. Cas. 86 ; 56 N. S. R. 649. — 
CAN. 


PART DC. SECT. 8, SUB-SECT. 1. 

605 I, — u— ‘ Operation of 

Australian Judiciary Act, 1903.] — 
Judiciary Act, 1903-1920, s. 39 (2) (a), 
excludes an appeal as of dgbt to the 
Privy CJounoil from a deciedon of the 
Supreme Ct. exercising Federal juris- 
diction, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision. — L ihkbiob: S.S. 
Co. t>. Ck)MMONWTCALTn OP AUSTRALIA 
(1924). 35 c. L. R. 69 ; 25 S. R. N. S. W. 
293 ; 31 Argus L. R. 153.— AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 

tb. Competency of appeal •— From 
Divisional Court of Appalate DMaion.] 
— No aimeal lies, unless the case tolls 
within Privy Council Appeals Act, 
R. S, O., 1914 (c. 64), or unless leave 
to appeal is mated by the Judicial 
Comnuttee. — Boland v. Canadian 
National Rt. Co., [19201 l D. L. R, 
420 ; 58 0. L. R. 2^5.— CAN. 


From advisory opinion^ 

** Final itwfflrmetil.**!— Where questions 
were referred to the ot. for its oonsidera- 
tlon, Sc the matter was boeud boforo 


a ct. composed of four judges who wore 
equally divided In opinion : — Held : 
(1) for the purpose of appeal to the 
Privy Council the opinion of the ct., 
although advisory only, could be 
treated as a final Judgment between 
parties ; (2) the w’ords ** fiual judg- 
ment ** in the Privy Oouncii Kulee 
mean that which is regarded as a 
final judgment under CJanodian law. — 
He Nova Scotia Lboislativb CJounoil 
(No. 2) (1926), 69 N. S. B. 49.— CAN. 

sf. Order for trial Iry jury.h^ 

Leave to appeal to the Privy CJouncU 
from an order refusing to set aside an 
order providing for a jury trial of an 
action for damages for personal injuries, 
refused. — Bradbhaw r. Bkitish 
Columbia Rapid Transit Co,, Ltd., 
[1927] 1 W. W. R. 426; 38 B. O. R, 
111.— CAN. 


q I, Necessity /or.}— Ever since 

34 Geo. 3, c. 2, a. 36. now found, 
substantially unchangod, in Privy 
Council Appeals Act, R. S. O., 1914 
(c. 64), B. 2, the right of appeal in 
cases tolling within Its terms has stood 
unchallenged, Sc no leave to appeal, 
either to be given by the Jndiolal 
Committee or oy the ct. below, has 
been regarded as ncoessary. Although 
the Act Is absolute in problbiting an 
appeal in cases which do not toll within 
it, this does not deprive his Medesty 
of the prerogative right to grant leave 
to appeal in any case in which he sees 
fit to exercise that right.— M oBridb 
V. Ontario Jookby Club, Ltd., U926] 
1 D. L. R. 743; 68 O. L. R. 267.- 
OAN. 

t !. CO., having 

been hold liable for approximately 


17.000, appealed giving seeurity only 
for 1500 for the costs of the appeal. 
The appeal having been dismissed, 
applts. applied for a stay of proceedings 
pending a projected appeal to the 
Judicial Committee or the Privy 
Council : — Held : the application as 
made could not be granted. — Fidelity 
Phbnix Fire Insurance Co. op New 
York e. McPherson, [1925] 3 D. L. R. 
131 ; [1925] S. O. R. 104.— CAN. 

f i, ,] — ^ application for 

special leave to appeal to the Privy 
Coimoil, Sc even the granting of such 
leave, do not ipso facto operate as a 
suspension of proceedings in execution 
of the judgment rendered by the 
Supreme Ct. of Canada.— Stevenson 
V. Florant. [19261 1 D. L. R. 601 ; 
[1926] S. 0. R. 90.— CAN. 

k (p. 498) i. ,] — (1) Leave to 

appeal to the Privy Council should not 
be granted in a criminal case, but 
parties desiring to appeal should be 
left to their remedy by applloatlon to 
the Privy Council for such feave. 

(2) Assuming the ot. to have power 
to grant leave to appeal, such leave 
should be refused In any case not 
coming within the prindples laid down 
In Re DilUt, No. ^2, onto.— R. v. R. 
(1926), 46 Can. Oiim. Oas. 867 ; 67 
N. S. R. 467.— CAN, 

•k. Appeals pending in Supreme 
Court db before Privy €ouncit‘--SUiv of 
proceedings in Canadian appeal.]— 
whore, A. & B. being oo<4eft8., A. had 
first inscribed cm iweal for hearing in 
the Supreme Ct. of Canada, St. B. later 
on bad Inscribed on appeal to the 
Judictol Committee of the Privy 
Counail, upon motion on behalf of B. 



681* Nadiuti v* K., [1926] 

A. 0. 482. 

626. Add. Annoiaiion :^Retd. Nadaa v. B.j [1626] 
A. 0* 482. 

eiOftf —— H merely advisory.] — Applte. 
claimed to deduct from the income on which 
they had beea nseessed a sum paid to under* 
writers on an issue of preference shares on 
the ground that it was ** expenditure incurred 
for making prodts in their business within 
Indian Income Tax Act, 1918. The coUector 
of taxes, the chief revenue authority, & the 
High Ot. successively decided c^ainst them. 
They then appeal^ to His Majesty in 
Oouncil : — Mela : on a preliminary oojection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not dnal, 
& the appeal to His Majesty in Oouncil was, 
therefore, incompetent. — ^Tata Iron & Steel 
Oo. V. Bombay Chief Bevbnue Authority 


ZVn.— ]lqwad0DdM. Uases iSl 

<1928), L. B. 60 lad. App. 212 ; 39 T. L. B. 
288, P. 0. 

640b. Order of High Court — On appeal from 

application to district Judge to file award.] — 
An appeal to the Privy Ooimcll lies under 
Code of Civil Procedure, 1908, B. 109, from a 
decree or dual order of a High made upon 
appeal from an order of a d&trict judge upon 
an application to him to die an aW3»rd in ct. 
The appeal is not precluded by sect. 104 <2) 
of the Code ; that provision appHes only to 
an appellate order o£ a district judge where 
the application has been made to a sub- 
ordinate judge. — B amlal Haroopal v. Kis- 
HANOHAND (1923), L. B. 61 Ind. App. 72, P. C. 

662. Add, Annotation : — Refd. Nadrm v. B,, [1926] 
A. C. 482. 

662a. Appeal from depoilation order made by 

Administration of Western Samoa.] — Nelson 
V. B., [1928] W. N. 197, P. C. 


Part XII. — Irish 

718. Add. Citation -21 L. G. B. 419, C. A. 

Add. Annotation : — ^Mentd. Campbell v. Poliak, 
[1927] A. 0. 732. 

714. Por the paragraph in the original volume 
substitute the following paragraph ! — 

Transference of liabtlities of British 

. Government to Irish Free State.] — ^By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. A reap, co., that the co. should make 
certain altorations in their railway lines in 
order to faciUtate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reinstate 
the lines after the conclusion of the war. 


Free State. 

In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), &: Irish Free State Constitution 
Act, 1922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contrpxta 
with the Gk)vt. were still executory ; — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt, 
to the Guvt. of the Irish Free State. — ^A.-G. 
V. Great Southern & Western By. Co. 
OP Ireland, [1925] A. C. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 568 ; 41 T. L. K. 576 ; 69 
Sol. Jo. 744, H. L. ; revsg. B. C. sub nom. 
Great Southern & Western By. Oo. op 
Ireland v. B., [1924] 2 K. B. 460, C. A. 

PART IX. sect. 8, SUB-SECT. 4. 

k (p. 503) 1. Judges 

equally divided, \ — The Ct. of Appeal 
granted leave to appeal to the Privy 
OounoU from a doctsion of the Ct. of 
Appeal rovorsing an order for a new 
tnol, the verdict of the jury being for 
more than £500, Sc the judgoB. including 
the trial judge, being equally divided. 
— Tremain V. Manawatkis Drainaqe 
Board, [193Cj N. Z. L. R. 416.— N.Z. 

Bin. Irish Free Stale — Leave to appeal 
— When aranied.\ — The general prin- 
ciples governing applications for leave 
to appeal stated. — Hull v, M*Hbnna, 
“ Freeman’s Journal ” v: FKBNS'rROM 
& Traeslibebi, [1926] I. R. 402. — IB. 

sn. ».] — Leave to 

appeal refused. — O’Callaghan v. 
O’Sullivan, [1926j I. R. 686.— IR. 

715. 

PART xn. 

714 i. Irish Free State Constitution 
Actf 1922 {session 2) (c, X)— Trons/er- 
ence of assets of British Cfovcmment to 
Irish Free State,] — Hdd : a debt due 
to the Land CommisBion, although 
incurred in 1922, was an ** asset ” that 
had been transferred from the former 
Govt, of the United Kingdom of Groat 
Britain & Ireland to the Govt, of the 
Irish Free State. — Be Maloney, [1926] 
I. R. 202.— IR. 

714 11. Effect on jurisdiction of 

existing .courts — Pending esiabUshmefU 
ofoou^ for Irish Free Stale,}-^B% n. 
WICKLOW County Court Judge, 
[1924] 2 1. R. 139.— IR. 


the proceedings on the first appeal were 
stayed pending the decision of the 
Privy Council upon B.’s appeal. — 
Ashbridge V, Shaver Sc Harrison, 
[1926] 4 D. L. R. 1048 ; [1925] S. C. R. 
694.— CAN. 

PART IX. SECT. 8. SUB-SECT. 8. 

p i. .] — judgment 

of the High Ct. on the Appellate Side, 
granting probate to a person. Is a final 
deoroe, from which an appeal lies to 
His Majesty in Council. — Vellasawmy 
SKRVAI V, h, SiVARAMAN SERVAI (1920), 
I. L. R. 6 Ran. 119.— IND, 

t i. .]— Syed 

Kban n . Sybd Ebrahim (1927), 
I. L. R, 6 Ran. 169.— IND. 

ai. From interlocutory 

wente.l— Appeals on matters inter- 
locntoiw in their nature should be 
allowed to be preferred to His Majesty 
in Council omy when their decision 
will practically put an end to the litiga- 
tion Sc finally decide the rights of the 
parties.— Bhaowati Datal^v. Dhan 
KHUNWAB <1926), I. L. R. 48 All. 329. 
—IND. 

68911. From order refusing to 

enrol l^al practitioner. ] — ^An order of the 
High 6t. refusing to enrol a person as 
a legal practitioner under Legal 
Piaoutioneis Acts, 1879, is not one 
from whi^ the High Ot, has jui^- 
diotion to gnmt leave to anneal to 
Privy CtoundL— He Miss (1922), I. L. R. 
1 Pah 690*— IND. 

h 1, VahutUon of propertu com- 

puUlorilv. In appeal in- 

volving the valuation of property In 


India, the Judicial Committee will 
entertain on appeal under Act XIX, 
1921, 8, 2, as to the value of property 
compulsorilv acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidouco, or the judicial methods of 
weighing evidence. — Nowbojt Rus- 
TOMJi Wadia V. Bombay Government 
(1925), I. L. R. 49 Bom. 700.— IND. 

f I. .] — The question of 

law involved need not bo of general 
Importance ; It is suffleient if thor© is 
a substantial question of law between 
the parties. — Raghunath Prasad 
Singh v. Partabgash Deputy Combs. 
(1927), 64 L. R. Ind. App. 126.— IND. 


f U. 


-.] — Delhi Cloth Sc 


General Mills Co., Ltd. v, Delhi 
Income Tax Combs. (1927), 64 L. R. 
Ind. App. 421. — JMD. 


fill. 


-.] — ^Mathura, Kubmi 


V, Jagdeo Singh (1927), I. L. R. 50 
AH. 208.— IND. 


f iv. 


Matter of general import' 


oncc.1— HeW : a oAse was a fit one for 
appeal to the Privy Cmmcil, where the 
question in dispute was of general im- 
portance. as the execution of docu- 
ments with an option of re-purohaso 
was very common & a considerable 
amount of littotlou came before the 
ots, in connection therewith. — Jivan- 
giri Guru Ohamelgiri v. Gajanan 
Narayan Patkar (1926), I. L, R. 60 
Bom. 768.— IND. 

651 i. Sum oelow appealable value — - 
When appeal Mes.)— M aung Ba, Than. 
V. PisGU Diamicrr Oouncil (1927), 
I. L. R. 0 Ran. 48.— IND. 

S27 



Cases 714a — ^716. English and Empire 

7148. EHect of on Judgments Extension 

Act, 1868 (c. 54).] — ^The effect of Irish Free 
State Constitution Act, 1022 (session 2) 
(c. 1), s. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 
is that Judgments Extension Act, 1808, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State. — Banfihld v, Ohesteb 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 023 ; 
41 T. L. B. 603 ; 69 Sol. Jo. 692, 0. A. , 

.] — See^ also, No. 710. 

714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 (6), Sched. Vlir^Constltntion of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 


Digest Supplement. 

retirement In consequence of chah^e of govern- 
ment.] — WiGQ V. A.-G. OF Irish State, 
[1927] A. 0. 674 ; 96 L. J. P. 0. 88 ; 187 
L T. 460 ; 43 T. L. R. 467, P. O. 

Annotation: — Expld. Re Article X of Articles of AArreement 
for a Treaty between Great Britain & Ireland (1928), 45 
T. L. R. 57. 

714c. S. P. JRe Artic]^ X op Articles op Agree- 
3VIENT for a ' Treaty between Great 
Britain & Ireland (1928), 46 T. L. R. 67, 

P. C. 

715. After this case add ** See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante* 

716. Add* CUations [1924] 1 K. B. 214 ; 93 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotation : — FoUd. BanOeld v* Chester 
(1926), 94 L. J. K. B. 806. 


Notes on Canadian Constitutional Cases 


(Vol. XVII., p. 508). 

Cases coming under this head decided since the publication of the original volume have been 


714 b i, Oovcmnient of Ireland Act. 
1920 (c. 67), 88. 54. 55, Sched. VJJl— 
Constiiniitm of Irish Free State iSa/yrstat 
Eireann) Act, 1922 (No. 1 of 1922), 
Schfd. /, Art. 78 — Right of transferr^ 
civil servants to compensai-ion on retire- 
ment inoonse^ence of change of Govern- 
Lonsdale v. A.-G., [19281 
I. R. 35.- 

8t. Irish Free State (AgreemcrU) 
Act. 1922 (c. 4 ) — Effect on Companies 
Acts .] — On petition by a ehaitibolder 
for the oompulfiory winding up of a co. 
as an unregistered co . : — Held : not- 


included on pp. 514-521, ante* 

withstanding the provisions of the above 
act & of the Orders theniunder, the 
CJos. Acts remain in full force until 
revoked or altered by a competent 
legislature, & the cts. of Southern 
Ireland had no jurisdiction to make 
the order . — Re Pobtarlinoton Eleo- 
Tiiic Light & Power Co.. Ltd., il922l 
1 I. R. 100.— IR. 

Bw. Power of Oirexichtas,] — Within 
the whole area of the Irish Free State, 
the Oireachtas is a free & unfettered 
legislature, & there Is nothing In the 


treaty, the constitution, or the statute 
conhi-mlng them, to limit the power of 
the Oireachtas to authome the 
dotontion of untried persons. — R. 
(O’Connell) v. Hare Park Camp 
(Military Governor), [1924] 2 I. R. 
104.— IR. 

02 , Public Safety {Powers of 

Arrest dt Detention) Temporary Act 
il* F. S*), 1924— infra eircs.l— R. 
(O’Connell) v. Hare Park Oamp 
(Military Governor), [1924] 2 I. R. 
104.— IR, 
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DESCENT AND DISTRIBUTION. 

Note. — ^Por the referencea t-o Law of Property Act, 1922 (c. 10), substitute references to 

Administration of Estates Act, 1925 (c. 28). 


Part III. — Devolution of Real and Personal Estate. 

9. Citationa : — ^Delete “ 0. A.’ 192E,] — See^ now^ Administration of Estates 

10. After this case add ** Death after Act, 1926 (c. 23), s. 9.** 


Part IV. — Descent of Real Estate. 


74. Add, Annotation : — Refd. Re Price, [1928] 
Ch. 679. 


113a« Lease pur autre vie — To A. & his heirs — 
Heir special occupant.] — ^P hilpotts d.^I^iL- 
POTTS V. Jambs (1784), 3 Doug. K. B. 425 ; 
99 E. R. 730. 

Annotaiioiw : — Distd. Be Sheppard, Sheppard v. Maiming, 
[18971 2 Ch. 6T. Consd. Be Inman, Inman v, Inman, 
[1903] 1 Oh. 241. 

132a. - .] — Rawunson v, Montaciite 


(Duchess) (1710), 2 Vern. 6( ; 3 P. Wms. 

264, n. ; 23 E. R. 1035. 

Annotation : — Consd. Boarpark v. Hutchinson (1830), 7 
Bing. 178. 

133. After this case insert “ Liability to legacy 

duty.] — See Estate & OraBR Death Duties, 
Vol. XXI., p. 68. No. 377.’^ 

133a. S, P, Lock v. Lock (1710), 2 Vern. 066 ; 23 
E. B. 1035. 

134a. Construction of ancient customary — 
“ Nepos.”] — Whitlock v, Whitlock (1924), 
40 T. L. R. 606, D. C. 


Part V. — Distribution of Personal Estate. 


165a. Subject to interest of posthumous child.] 

— Distributory share vests on the intestiite’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. C. 

Annotations : — FoUd. Wallis r. Hodson (1740), Bam. Ch. 
272. Refd. Villar v. Gilbey, [1907] A. C. 139. Mentd* 
Evelyn v. Evelyn (1731), 2 R Wms. 659 ; Morris r. 
Burroughs (17.37), 1 Atk. 399 ; Groou v, Ekins (1742), 2 
Atk. 473 ; Parsons v. Parsons (1744), 9 Mod. Rep. 464 ; 
Elliot V, Collier (1747), 3 Atk. 526 ; Boyd v. Boyd (1867), 
L. R. 4 Eq. 305 ; Taylor v. Taylor (1875), L, R. 20 Eq. 
155 ; He Blockloy, Blockley v. Blockley (1885), 29 Ch. D. 
250 ; He Ford, Ford v. Ford (1901), 46 Sol. Jo. 51. 

165b. .]-~J. W. died intestate in 1724, 

& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was bom ; she is 
entitled to her share under the Statute of 
Distributions, as much cls if she had existed 
in his lifetime. — Wallis v. Hodson (1740), 
2 Atk. 114 ; Bam. Ch. 272 ; 26 E. R. 472, 
L. 0. 

Annotations : — Folld. Burnet v. Mann (1748), 1 Ves. Sen. 
156 : Thellufison v. Woodford (1790), 4 Ves. 227. Refd. 


Thollusson i\ Woodford (1806), 1 Bos. & P. N. R. 367 ; 
Villar V. Gilbey, [1907] A. C. 139. 

165c. .] — A child en venire sa mAre may 

take under the Statute of Distribution.* 
Theli.usson V, Woodford (1799), 4 Ves. 227 ; 
31 E. R. 117, L. C. affd. (1805), 1 Bos. & 
P. N. R. 357, H. L. 

Annotations : — Refd. Blackburn r. Stables (1814), 2 Ves. & 
B. 367 ; Re Burrow^ Clcghom v. Burrows, [1895] 2 C]i. 
497 ; He Wilmer's Trusts, Moore v. Wingfield, [1903J 1 
Ch. 874 ; Villar v. Gllboy, [1907] A. C. 139. Mentd. 
Godfrey r. Davis (1801), 6 Ves. 43 ; St. Paul’s v. Morris 
(1804), 9 Ves. 316 ; Underhill v. Horwood (1804), 10 Ves. 
209 ; Beard v. Westcott (1813), 5 Taunt. 393 ; South- 
ampton V. Hertford (1813), 2 Vos. & B. 64 ; Cadell v. 
Palmer (1833), 10 Bing. 140 ; Doe d. Winter u. Perratt 
(1843), 6 Man. & G. 314 ; Cooke r. Turner (1844), 14 Sim. 
218 ; Nightingale v. Goulbourn (1848),' 2 Ph. 594: 
Kgorton v. Brownlow (1 853), 8 State Tr. N. S. 1 93 ; Langdale 
V. Briggs (1856), 8 De G. M. & G. 391 : Turvin r. Nowoome 
(1856), 3 K. & J. 16; Thollusson w. Rondlcsham (1859), 7 
H. L. Cas. 429; Eastern Countloa, etc. Cos. v. Marriage, 
(1860), 9 H. L. Cas. 32 : Income Tax Special Purposes 
Comrs. V. Pemsel, [1891] A. C. 631 ; He Stamford & 
Warrington, Payne r. Grey, [1911] 1 255. 

See, note, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 


PART I. 

a i. Meaning of ** legally represent ** 

“ legal representatives of ** — Ontario 
Devolution of Estates Act^ s, 30.] — Re 
MaoKenzie, [1927] 4 D. L. K. 825 ; 
61 O. L. R. 230.~CAN. 

sa. Murderer — Not entitled %o share 
in estate of victim. P—Re Mbdaini 
Estate, [1927] 4 D.L.R. 1137; [1927] 
2 W. W. R. 38 ; 38 B. C. R. 319.— CAN. 

tb. Marriage Ordinance, 1884, of 
fiouthem Nigeria, ss, 88, 39 — Con- 
struction.]— Martins V. Fowler. [1926] 
A. O. 746; 96 L. J. P. O. 189; 136 
L. T. 682.— NIGERIA. 

J.8. 


PART III. SECT. 1. 

td. ** Devolve ** — Local Registration 
of Title Act, s . 84,] — M* Donnell v. 
Stenson, [1921] 1 1. R. 80. — IR. 

sf. -CoLLiNB V. Collins, 

[1924] 1 I. R. 72.— IR. 

PART IV, SECT. 1 

h L —.I — ^Maclean & Graham v. 
Smith & Mackintosh, [1927] N. 109. 

— IR. 

h ii. Who are ,] — Lee v. Brans- 

OOMBE (1926), 62 N. B. R. 239.— CAN. 

•J. Effect of Dominion Land Titles 
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Act, 1894 (c. 28), s. 3.] — Re Jensen 
(Alta.), [1927] 1 D. L. R. 76; [1926] 
3 W. W. R. 737.— CAN, 

PART IV. SECT. 4, SUB-SECT. 2. 

h. Read now “ 118a i.** 
k. Read now ** 113a ii.** 

i. Read now ** 118a iii.** 


PART V. SECT. 1. 

u amended by Oeo, 5, 

. 36, S. 2 — Effect of,] — Re Shier, 
)nte, not overruled, & the practice 
doptod sinoe that decision not altered. 
-22e Allison, [1927] 4 D. L. R. 729 ; 
!1 O. L. R. 261.— CAN. 
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CasM 178-~446. 


Ekolish and Empibe BiaEST 


178« . Annotation: — Consfl. Be Jones^ Johzison 

V. A,-G., [1926] Oh. 840. 

180. Add. Annotation : — Ref4* Be Bower Williazos, 

p. Trustee, [1927] 1 Ch. 441. 

181 . Add. Annotation : — Consd* Be Bower Williams, 
Exp. Trustee, [1927] 1 Oh. 441. 

1 87* Add. Annotation: — Consd. Be Bower WilHams, 
Ex p. Trustee, [1927] 1 Oh. 441. 


282* Add. Annotation: — K*F. Be Brooks, Publio 
Trustee v. White, [1928] Oh. 214. 

284*. In the cross-refer^ee following this case for 
“ p. 148, No. 874, read p, 874, No. 148.’* 

256. Add. Annotation : — Consd. Be Merrall, 
Greener v. Merrall, [1924] 1 Oh. 46. 


Part VII. — Escheat and bona vacantia. 


285. Add. Annotations : — Consd. A.-G. tor Alberta 
V. A.-G. for Canada, [1928] A. C. 475. Mentd. 
iZcBllwood, [1927] 1 Ch. 465. 

292. Add. Annotation Be Peloitte, 

Griffiths V. Deloitte, [1926] Ch. 66. 

306. Add. Annotations: — ^Mentd. The Carlgarth* 
The Otarama, [1927] P. 93 ; Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Oo., [1927] A. 0. 226. 

311. Add. CUaUons [1924] 2 Oh. 19 ; 98 

L. J. Ch. 483 5 180 L. T. 800 ; 68 Sol. Jo. 
419. 

315. After this case add Land In Alberta granted 
by Crown.] — See Dependencies, No. 98b.” 

829* Add. Annotation : — Refd. Be Cullum, Mercer 
V. Flood, [1924] 1 Ch. 640. 

830. After this case add Property In Alberta.] — 
See Dependencies, No. 98b.** 

33 ^ 21 ,. j — lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratid grants of the funds to certain persons 
& obtained an indemnity in respect of the 


pants. In 1926 a petition was presented 
Dv persons claiming to be the next of kin 
of the lunatic for uie payment to them of 
the whole of her personal estate, parties 
sought a determination of the following 
questions; (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was cairied to 
the Consolidated Fund ; (2) whether the 
petition was barred by any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid gmnts had been made ; — Held : the 
first queftion must be answered in favour 
of suppliants. — Be Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L. R. 
225 { affd.y [1929] 1 Ch. 1, C. A. 

337 a, J — Mason, No, 336a, onte. 

844. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. V, Betts, [1928] A, C. 143. 

345. Add. Annotation : — Mentd. A.-G. for Ontario 
V. McLean Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


PART V. SECT. 3, SUB-SECT. 2. 

tk. Effect of charge.} — Held : the 
widow is not entitled to any portion 
of the real estate in specie. — Cunning- 
ham V, CUI^NINGHAM. [1920] 1 1. R. 119. 

—IR 

si. 8. P. Dunioan e. Dunioan, [1920] 
1 1. R. 212.—1R. 

PART V. SECT. 8, SUB-SBOT. S.—A. 

218 i. Covenant to seciire payment of 
sum of monev — Satiefctclion pro lanto. ] — 
F. on his marriagre executed a bond, 
whereby, in the event of his death In 
the lifetbne of his wife, a smn of money 
was to be paid to two trustees in trust 
for Ws wife. F. predeceased his wife, 
intestate & without issue : — Hetd * the 
sum secured by the bond was to be re- 
garded, in the absence of evidence of 
any other Intention, as satisfaction pro 


tanto of the widow's share of her hus- 
band’s estate. — ^Mathbws v. Donboan 
& COOKK, [1925] 1 1. R. 201.--IR. 

PART V. SECT. 4t SUB-SECT. 1. 

229 V. .] — The words ** child or 

children of a deoeased brother or 
sister ” in Intestate Sucoessions Act, 
R. S. A.. 1922 ( 0 . 143). s. 7 (2), mean 
issue in the first generation only. Sc do 
not include grandchildren or more 
remote descendants. — Re Bmblbt 
(Alta.), [19251 1 W. W. R. 81C.— CAN. 

a i. .] — Held: such child 

not entitled In Saskatchewan to share 
in the estate of the father dying 
intestate Sc domiciled in Saskatchewan 
before the coming into force of Adoption 
of Children Aot, 1922.— Bubnpibl v, 
BURNPIEL, [1926] 2 4>. L. R. 129 ; 


[1926] 1 W. W. R, 657 ; 20 Sask. L. R. 
407.— CAN. 

PART V. SECT. 6. 

sp. Not vjidow of only brother pre^ 
dsceoelna inteskite.\^Re Hendbrson, 
[1926] 2 D. L. K. 536.— CAN. 

St. Hrothera db sistera — Of infant * 
dying after father who predeceaaed 
gkmdfatner — Inf(mt*a ahare in grand-' 
father*a Itatate — Devolution of Eatatea 
Act, R. 8. 8., 1620 (c. 73), aa. 18, 28.1— 
Re Qeobobt Estates (SaskJ, [1928] 

1 D. L. R. 230 : [19271 8 W, W. R. 
769.— <JAN. 

PART V, SECT. 9. 

278 iv a. 8. P, Re Jensen JA ltaO, 
[1927] 1 D. L. R. 76 ; [1926] 3 W. W. R. 
737.— CAN. 
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DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part I. — In General. 

10. Add^ Annotation: — ^Mentd. Lapiah v, Braithwaite, [1925] 1 K. B. 174. 


Part li. — Discovery of Documents. 


86. Add, Annotation : — ^N.P. Wakefield v. Board 
(1928), 45 E. P. 0. 261. 

87a. .] — ^Wakefield & Co., lyro. v. 

Board (Trading as J. P. Board Sa Co.) 
(1928), 46 R. P. 0. 261. 

99. Add, Annotaiion : — Aa to (2) Apld. Cavendish 
t;. Cavendish (1926), 42 T. L. E. 134. 

126. Add. Annotation : — ^Folld. Beddon Com* 
mercial Salt Co. (1924), 69 Sol. Jo, 169. 

127. Add, Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., [1926] Ch. 187. 

127a. — ^By an underlease lands & woi*k8 

were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assi^, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, &; that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine* Pltf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On a summons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis (Earl) v. Negys, 
No. 127, made the order asked for ; — Held : 


there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which |dtf. as he alleged 
derived his title to the po ession of the 
land in question, was stfijU^Doisting or had 
been determined by the eSsrcise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discoverjr of 
documents applied, & the order made against 
the second defte. must be discharged* 
Potoia (Earl) v. Negaa, No. 127, overd. — 
Seddon v. Commercial Salt Co., Ltd., 
[1926] Ch. 187: 94 L. .T. Ch. 226; 132 
L. T. 437 ; 69 Sol. Jo. 169, C. A. 

171. Add, Annotations : — Aa to (2) Consd. Soviet 
Republics Union v, Bdlaiew (1925), 42 T L. R. 
21. Retd. Duff Development Co. v, Relantan 
Government, [1924] A. C. 797. 

238. Add, Annotation: — Refd. Tecalemit v. Ex.- 
A-Gun (1920), 44 R. P. C. 62. 

242. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

279. Citationa : — ^For “ Birr. Prao. Oas. 1 read 
“ Bitt. Prac. Cas. 13,** 

324. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

873a .] — Tn ^ City op Baboda, No. 

874a, post, 

378. Add, Annotations : — ^Mentd. Huyton & Roby 
Gas Co. V. Liverpool Corpn. (1925), 42 T. L, R. 
110 ; Conquer v. Boot [1928] 2 K. B. 330, 

379. Add. Annotation: — ^Mentd. Pwldnson v. 
College of Ambulance Harrison [1925] 
2 K. B. 1. 

382. Add, Annotation: — ^Apld. Reddaway v. 

Hartley (1928), 72 Sol. Jo. 602. 


PART II. SECT. 4, SUB-SECT. 1. 

180 iv. .1 — Bailie v, Inglis Sc 

Oo„ Ltd, Sc Jamison, [1926] N. 53. — 

IR. 


PART II. BEOT. 6, BUB-SECT. 1. 

M.Not HU issues defined ,) — ^When 
it is neoesBary. before an order for 
dlsooTery can be made, that oertain 
Questions in the suit should first be 
deoldedt the proper order to make Is 
that the suit should bo set down lor the 
settlement of the Isauea. The Judge 
will then be in a position to decide whloh 
of theJsinee are neceesary to be deter- 
mined before the question of inspection 
or dlsoovery can be decided. — Eagle 
Btab Sc British Dominions Insuranos 
do. «. 1 >^anatr (1923), I. L. R. 47 
Bom. 599.^1ND. 


PART n. SECT. 9, BUB-SECT. 4. 

p 1. “ ** PleadinoB dS proceedings ** 
epeoified po«o».l— IsiTT Jc Isnr c. 

HaMMONP K NaTTONAL HESOtn^BS 

Ssa Oo. (1924), 34 B. O. R. 1B8.— 
CAN. 


PART II. SECT. 9, BUB-SECT. 5. 

370 ill. .) — ^When in an affidavit 

of dleoovery privilege is claimed in 
respect of any document or documents, 
suoh document or doonments must be 
specified individually in the schedule 
attached to the affidavit of disoovery. 
Sc not referred to as being included 
among others oontainod tnja bundle. — 
Hubhbroorb V, O’Sullivan Sc Hiber- 
nian Fire Insurance Co., Ltd., [1926] 
1. R. 500 I 69 I. L. T. 161.— IR. 

870 iv. ,} — Where privilege is 

claimed with respect to documents 
deponent, is not required to desorihe 
the documents in such a manner as 
would disclose the nature or parti- 
oulars of such documents. ** A btmdle 
of doouments marked * A* Sc numbering 

1 to 160. all of which doouments were 
initialled by this deponent,” Is a 
sufficient identification of the doou- 
ments. — CAMPBrnLL e. Woods, Ibmik Sc 
The Canadian Press (Alti^ [1926] 

2 D. L. R. 805 ; [1926] 2 W. W. R. 99. 
—UAN. 


-PART 11. SECT. 10. 
8851V. —.,3 — ^Where 

631 


Mtb. 


obtained an order for disoovery. Sc in 
the affidavit of discovery it was sworn 
on behalf of pltf. that a dooumont in his 

S osaession related solely to pltf.’s case 
: did not support deft.’s case. Sc the 
Supreme Ct. had refused an application, 
by deft, for inspection of the document : 
— Held: on the evidenoe there was no 
substantial ground upon which to base 
a oondusion that the statement in the 
affidavit was made erroneously or under 
a misconception of the oharaoter of the 
dooument, Sc the appiloation was pro- 
perly refused. — S mith, etc. t>. Sunday 
T niBS (1923), 81 C. L. R. 552.— AUS. 


888 f. Claim of pHvUeae ,] — 

Where an affidavit sets out positively Sc 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
on ” without prejudice,” that state- 
ment cannot he contrafiioted by 
affidavits or material from the other 
side; but it can be attacked or 
impugned only by some admission or 
quaJwoation ooming from that side*— 
Blaok V, OCEAN Accident & 
OUARANTBS Co. (Man,), U9261 2 

D. L. R. 985 ; [1926] 1 W. W R. 883.— 
OAN. 



Cases 394— 805a. English and Empiee Digest Supplement. 


k Add* Annotations : — As to (2 ) Folld. The 
Hopper No. 13, [1925] P. 62. Apld- The aty 
of Baroda (1926), 334 L. T. 676. 

405a. R. S. C., Ord. 31, r. 19A (3)— Effect of.]— 

Reddaway (P.) & Co. V, Hartley (1928), 72 
Sol. Jo. 602 ; 45 11. P. 0. 432. 

486a. .] — Astra - National Produc5tions, 

Ltd. V, Neo-Art Productions, Ltd., [1928] 
W. N. 218. 

456. Add* Citations : — 93 L. J. K. B. 169 ; 130 
L. T. 139 ; 16 Asp. M. L. 0. 236. 

462a. Effect of.] — ^Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 


for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him prejijaring his 
case ; on a taxation of costs it is for the 
taxing ma«ter to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. — ^P^cheribs Ostendaisbs 
(Soc. Anon.) v* Merchants’ Marine Insur- 
ance Co., [1928] 1 K. B. 760 ; 97 L. J. K. B. 
445 ; 138 L. T. 532 ; 44 T. L. R. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, C. A. 

Annotatiim: — Refd. The Ohannol Queen, [1928] P. 157. 

468. After this case add “ For form of order for 
production of ship’s papers, see R. S. O. 
(No. 1), 1915, r. 11.” 


Part ill. — Production and Inspection 


494. Aftei' this case add Receiver dc manager 
appointed by debenture-hoiderc — Liability to 
produce.] — See Companies, No. 5067a, ante.” 

528a. Action on bill of exchange — Deed 

giving tfme to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pleaded that be was liable, 
if at all, as a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
liad been given to the principal debtor, but 
to which deed the smety was no party. — 
SMira V. Winter (1838), 3 M. & W. 309 ; 6 
Bowl. 386 ; 1 Horn. & H. 45 ; 7 L. J. Ex. 
79 ; 150 E. R. 1162. 

539. Add, Annotation : — Refd. Godman v. Times 
Publishing Co., [1926J 2 K. B. 278. 

539a. Action for slander.] — B ay v, Tackett 

(1846), 7 L. T. O. S. 234. 

555a. .] — In an action of slander imputing 

to pltf . that he was the writer of a scandalous 
letter reflecting ux)on deft., the latter in one 
of bis pleas set forth the letter & justified the 
words spoken : — Held : pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting. — Curtis v, 
Curtis (1833), 3 Moo. & S. 819. 

640a. Broker’s book.] — ^Browning v, Aylwin 


(1827), 7 B. & C. 204 ; 9 Bow. & Ry. K. B. 
801 ; 5 L. J. O. S. K. B. 320 ; 108 E. R. 699. 

Annotations :—Distd, Sndth r. Winter a838), 3 M. & W. 
309: Day v, Tuckott (1846), 10 J. P. Jo 358. Refd. 
Mutter V. Eastern Sc Midland Ry. (1888), 38 Ch. D. 92, 

650a. .] — Ross v, Laughton (1813), 1 

Ves, & B. 349 ; 35 E. R. 136. 

Annotations : — Consd. Grilfiths v, Grllflths (1843), 12 L, J. Ch. 
397 : SimmondB u. G. E. Ry. (1808), 3 Ch. App. 797 ; 
Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1 ; Re 
Rapid Road Transit Co., [1909] 1 Ch. 90. Refd. Bosson 
V, Bollcmd, Husband v. Bolland 0839), 4 My. & Ci*. 354. 

651a. .] — Baker v. Henderson (1830), 

4 Sim. 27 ; 58 E. R. 11. 

Annotations : — Distd. Warburton v. Edge (1839), 9 Sim. 508. 
Refd. Rc Hawkes, Ackerman a. Lockhart, [1898] 2 Ch. 1. 

653. Add, Annotaiions : — Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1, Refd. 
Lockett V, Cary (1^04), 3 New Rep. 405 ; 
Fowler v, Fowler (1881 ), 29 W. R. 800 ; Tie 
Hawkes, Ackerman v, Lockhart, [1808] 2 
Ch. 1. 

714. Add, Annotation : — As to (1) Distd. The City 
of Baroda (1926), 134 L. T. 570. 

805a. .] — Completed drafts of documents 

[settled by counsel] in support of an applica- 
tion for the fiat of the A,-G. to counterclaim 
for revocation of a patent ate privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — Vigneron- 
Bahl (British & Colonial), Ltd. v, Pettit 
(1925), 69 Sol. Jo. 693 ; 42 R. P. C. 431. 


PART HI. SECT. 6, SUB-SECT. 1, 

626 il. .] — Hamilton v. Street 

(1850), 1 Gr. 327.— CAN. 

-.] — In an action on a 
policy of insurance against liability for 
damages, to recover the amount of a 
judgment which tlio insured had paid 
& which hod been recovered against 
them in an action in which the Insur- 
ance CO. had conducted the defence : — 
Held : pltfs. were entitled on dis- 
covery to know ail that was done by 
the insurance co. in defending the 
action Sc to see all papers Sc documents 
oouneoted therewith. Sc also were en- 
titled to the beuelit of all investii^- 
tions made. Sc opinions obtained, by the 
CO. — Williams v, London Guarantee 
Sc AddiDENT Co., Ltd., [1925] 1 
W. W. R. 1023.— CAN. 

PART III. SECT. 6, SUB-SECT. 3. 

677 lil. .] — Bradbury v, Mof- 

fatt Sc Cabman (1884), 1 Man. L. R. 
02.— CAN. 

PART HI. SECT. 6, SUB-SECT. 5.— F. 

•f. General rule,] — In the case of 


public documents there is a common 
law right of Inspection, but that right 
must necessarily be exercised wlthm 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be Interested, 
& there are documents which, for 
reasons of State, ought not to be 
disclosed, — Re Fitzgerald, [1925] 1 
I. R. 42.— IB. 

sj Register of titles to land 1ce.pt vndcr 
Loced Registration of Title (.Ireland) 
Act, 1891 (c, 66).]— The above register 
is a public register, & the documents 
kept in the office for registration of 
titles are public documents. — Re Fitz- 
gerald, [1926] 1 I. R. 42. — IR. 


PART HI. SECT. 6, 

oi. May he dispensed with ,) — 

The master hoe Jurisdiction to provide, 
in an order for directions which calls 
for the production of documents, that 
“ the service of a notice to produce 
such doouments be cUspensed with Sc 
that the service of a copy of this order 


upon the solrs. of the respective parties 
shall have the same effect as the 
Borvioo of a notice to produce." — 
Royal Trdbt Co. v, Canadian Pacific 
Ry. Co.. [1925] 4 D. L. R, 772 ; [1925] 
3 W. W. R. 571.— CAN. 


PART HI. SECT. 9, SUB-SECT. 1.— A. 

r i. Letter dictated by solicitor — 

dt reply thereto J — Hdd : piivlleged. — 
Merchants Bank v, Moffatt (1876), 
6 P. R. 348.— CAN. 

p ii. *— • Notes of evidence taken 
during arbitration,] — Held: not privi- 
leged from discovery Sc Inspection in 
a subsequent action between the same 
parties. — East Tamaei Co-operative 
Dairy Oo. v, Nobnrn, [1928] N, Z. 
L. R. 396.— N.Z. 

PART III. SECT, 9, SUB-SECT, f.— 

G. (b). 

807 U. Letter included in — Not 

privileged,] — ^Moffatt v, Hangab» 
11923] N. Z. L. R. 448.— N.2k 



82d. Add, Annotation :---A8 to {!) Apld. The City 
ot Baroda (1926), 134 L. T. 676. 

874a. .>yPltfs. claimed for short de- 

livery of certmn parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability aUeging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, tliird, & fourth officers of 
the garner, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in duo course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovei*y ; — Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming p^i^’ilege from discovery for de- 
ponent’s documents. — Tub City of Baroda 
(1926), 134 L. T. 670 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. 0. 27. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belongiag to pltfs. The form was headed, 
“ Confidential I'cport for the information 
of the Authority’s solr. ...” The report 
was sent to the master’s superior officers, 
who .passed it on to the manager of the 
Authority’s insurance department, & bo in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 


VoL XVnL— Discoveiy. Cases 823—1360, 

that the report must be produced': — Held: 
theiro having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in Birmingham <& Midland 
Motor Omnihiia Co. v. London North 
Western Ry, Co., No. 894, ante^^ic, was privi- 
leged from production. — The Hopper No. 
13, [1926] P. 62 ; 94 L. J. P. 45 ; 132 L. T. 
736 ; 41 T. L. R. 189 ; 16 Asp. M. L. C. 473, 
D. C. 

^nnotofiem Distd. The City of Baroda (1926), 134 L. T 
676 . 

905. Add, Annotation : — Refd. The Hopper No. 13, 
[1925] P. 52. 

1039a. .] — Greenwoto v, Rothweil 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226 ; 2 
L. T. O. S. 490 ; 49 B. R. 1077. 

1090a. 8. P. A.-G. op Prince op Wales v, Lambpj 
( 1848), 11 Beav. 213 ; 17 L. J. Ch. 154 ; 10 
L. T. O. S. 498 ; 12 Jur. 386 ; 60 B. R. 798. 

1144. Add, Citation : — 1 Lteach, 300, n. 

Add, Annotation : — Refd. R. v, El worthy 
(1867). 37 L. J. M. C. 3. 

1197. Add, Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation : — Refd* Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1212. Add, Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1218. Add, Annotation : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 

1285. Add, Annotation : — Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


Part IV. — Interrogatories. 

1314. Add. Annotation : — Aa* to (1) Consd. Suther- 1345. Add, Annotation : — Mentd. Jarvis v. Surrey 
land V. British Dominions Land Settlmt, County Coimcil, [1925] 1 K. B. 554. 

Corpn., [1926] Ch. 746. 

1343. Add, Annotation : — Mentd. Jai*vis v, Surrey 1360. Add. Annotation : — Mentd. Soviet Republics 
County Council, [1925] 1 K. B. 554. Union v. Belaiew (1925), 134 L. T. 64, 


PART HI. SECT. 9, SUB-SECT. 1.— 

F. (a). 


866 i. No privilege — Litigation not 
9<m<empZafed.]-— S mith v. C. N. Ry. 
(Alta.), (19261 2 D. L. R. 372.— CAN. 


ei. 


Report of local manager 


•To head office of insurance company.] 
’:^HeXd : privileged. — Gkain Claims 
HURPVA ti, Ltd. v, Canadian Surety 
Co. (Man.). [1927] 4 D. L. R. 297 ; 
H927] 2 W. W. R. 407.— CAN. 


part hi. SECT. 9, SUB-SECT. 1.— 
F. (b) ii. 

_ ® 1. 8. P, Stephenson v. IF*. T>. & 
5:0. R. (Alta.). (19261 2 D. L. R. C80.— 

• 11. Reports of claims agent .] — 

STpuENBON V. E. D. & B. O. R. 
(Alta.), (19261 2 D. L. R. 680.— CAN. 

886 U. .] — Laurenson V, Wel- 
lington City Oorpn., (19271 N. Z. 
l>. R. 610.-— N.2. 

s 


the occasion on which the document 
was written was not prlvilofired. tho 
document, owing to its nature (fc effect, 
was privileged from production. — 
MoFKA'rr V. Hanoar, [1923] N. Z. L. R. 
448.— N.Z. 

924 ii. Stipulation in 

eve7it of failure to agree,] — Nesrotiations 
carried on ** without* prejudice,” 6c 
with a view to the settlement of an 
action, & all letters & communications 
arising out of such negotiations, are 
privileged from production. — B lack 
V. Ocean Accident & Guarantee Co. 
(Man.). (1926) 2 D. L. R. 986 ; [1926] 

1 W. W. R. 883.— CAN. 

PART III. SECT. 9, SUB-SECT. 5. 

b i. - — Not taken away "by Alberta 
Evid^e Act, R, 8. A,, 1922 (c. 87), 
88, 3, 7.} — Campbell v. woods, Irmib, 
& The (CANADIAN Press (Alta.), (1926) 

2 D. L. R. 805 ; [19201 2 W. W, R. 
99.— CAN, 


ftk, P'iMication against public policy 
— Objection by Attorney -Ocncral. ] — 
Whore, in an action to which a State is 
a party, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by tho 
A.-G. for that State, that their pit)- 
duction for inspection would be p)^- 
judicial to the public Intorosta, is con 
elusive 6c an answer to an application 
for an order for Inspection. — (IripfiN 
V. Stai’r op South Australia (1926), 
36 C. L. R. 378.— AUS. 

PART HI. SECT. 12, 

o J, .] — party who has 

obtained an order for prod notion of 
documents may insist on obedience to 
that part of the order which requires 
tho documents produced to bo 
deposited with the prothonotary. — 
Bloomfield v. Monarch, etc.. C?o. 
(No. 1), [19271 1 W. W. K. 140 ; affd., 
(19271 3 D. L. R. 335 ; (19271 2 W. WT R. 
196 ; 36 Man. L. R. 603.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.— H, 

9841. PrivUeged — CommunicaRon 
wlA view to compromise — Copy not 
^^ctained by mtlicUor,] — Held : although 


PART HI. SECT. 9, SUB-SECT. 8. 

I J, J — ^Hbllet V, South 

African Railways Sc Harbours 
(1927). 48 N. L, R. 65.— S. AF. 

533 


PART IV. SECT. 1. 

ri, — • — — .] — Under r. 328 a 
foreign pltf . has not a nrimd facie right 
to examined for aisoovery at 
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1422* Add, AnnotcUion : — Retd* Wak^eld v. 
Board (1928), 45 R. P. C. 261, 

1442a* .] — Defi., a shipowner, was sued by 

the cargo owners Sa charterers lor non- 
deUverv of the cargo. Deft, alleged ihAi the 
non*delivery was caused by perils of the sea 
excepted in the charterpart^ & bill of lading : 
— Held : interrogatories asong pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, So to what amount,, were irrelevant 
& inadmissible. — ^Bolckow, Vaughan & Co. 
V. Young (1880), 42 L. T. 690 ; 4 Asp. 
M. L. C. 301. 

1444. Add, Annotation: — Consd* Sutherland v, 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 


1462ai .>--The ol the 

steamship IV., one of two ships found iolntly 
to blame in a collision action^ limited their 
liability So paid the amount into ct. CSLaims 
against the fund were in due course filed by 
the owners of the iV* So the owners of the 
other ship, the So also by the owi^rs of 
cargo on the S, The same soirs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the who 
were not parties to the coQision action# then 
sought leave to administer four intezroga* 
tories to the owners of . the S, Nos* 1 & 2 
asked whether there had been,, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 8 inquired whether there 


place of residozioe. The place Sc manner 
of his examination are matters to be 
determined by the ct., havlnir regard 
to what Is just Sc convenient. •'— 
Sweeny e. Hanufjlotuiusbs Holding 
Ck>RPN» [1924] 2 D. L. E. 296; Si 
O. L, R. 260.-~OAN. 

r ii. Temporary dbeence — 

Rulf's 270, 272, 275.]— Abramson v, 
Unttkd States Pire Insorance Co., 
[1927] 1 D. L. R. 834; [1927] 1 

W. W, R. 252 ; 21 Sask. L. R. 872.— 
CAN. 


PART IV. SECT. 8. 


f (p. 184)1. 


%]— Rule 267 (Saak). 


provides that a ^ person for whose 
immediate benefit an action is prose- 
outed or defended shaJl be regarded as 
a party for the purpose of examination 
in discovery, hut where a party to the 
eustlon wishes toavail himself of the rule 
8c the pleadiuTO do not disclose that the 
action has been brought for the 
immediate benefit of the person soi^ht 
to be examined, the registrar is not m a 
position to say that the party seeking 
the appointment is entitled to examine 
such person, 8c he should therefore not 
issue an appointment without au order 
of the ot. or a judge. — Johnson v, 
HAWKE8jl924]3b.XR.524; [1924] 
2 W. W. R. 966.— CAN. 


f (p. 184) U. .] — ^In order to 

obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appot. must show 
that pltf. in whose name the action 
was brought is not really pltf.. but 
that the person whose examination is 
asked for is the real pltf. 8c that the 
action is being prosecuted -for his 
benefit. — Canadian Credit Men's 
Trust Assoon. v. Morton, [1926] 1 
W. W. R. 772.— CAN. 

•1. Person for whose immediate benefit 
action defended — Beneficiary under wiU 
— Action against irtistees ,] — -In an action 
against trustees under a will to reHoind 
a contract for the sale of property of 
the estate : — Held : a beneficiary who 
was entitled to the rents 8c profits of 
Bi^h property, whether sold or not, was 
not a party for whose Immediate 
benefit the a^on was defended," 8c 
was not examinable for discovery. — 
WooLwoiOT Co. V, PooLBT, [1926] 8 
W. R. 481.— CAN. 

g(p. 185)1. Co-defendaMt not 

actively defending ,) — Where pltfs. sued 

C. 8c G. to recover the balance of the 
purchase-price of land, Sc O. did not 
defend otherwise than by d^verl^ 
demand of notice. Sc G. alleged that C. 
shared in a secret commission paid by 
one of the pltfs. to procure O. to ente 
Into the agreement of purchase 
Held : G. yns not a person ** adverse 
in interest ** to 0. so as to make C. 
examinato for discovery by G. under 
r. 234 . — HeolBR V. HaoNab, [1924] 3 

D. L. H, 501 ; (10241 2 W, W. B. 649. 
— UAN, 

m (p. 186) i. Ctnmiercla^ for balance 
of accomS^Aastgmieid from assignee 
of insolvent etockibroker,h-Beia f the 


stockbroker was examinable, at the 
Instartoe of pltf., under r. 285, 0. J* 
Act. — Carnegie v. Oox (1886), 11 
P. R. 311.— CAN. 

s (p. 186) I. Employee .) — In order to 
be examinable for discovery under 
r. 234 au employee of a party must 
have been directly oonneotm with the 
transaction in i^uo, not merely as 
a witness, but because of the cha- 
racter of his employment. — ^W eiss v. 
SOHIESOEL (Alta.), [1926] 1 W. W. R. 
1 54.— CAN. 

s (p. 186) ii. Does not include 

minister of Crown .) — R. (Provincial 

TREAStTRER OF ALBERTA) V. SMITH, 

[192712 D.L. R.e9; [1927] 1 W. W. R. 
474 ; 22 Alta. L. R. 544.— CAN. 

0 (p. 186) i. .] — Under County 

Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. — Lancaster e. Vaughan (1924)> 
38 B. 0. R. 159.— CAN. 

e (p. 186) ii. ,) — ^An infant pltf., 

who is competent to testify at the 
trial, is subject to examination for 
discovery. — Watson v. Motor Livery 
Co. (Alta.), [1926] 1 W. W. H. 662.— 
CAN. 

1 (p. 186) i. .] — Deft., in an 

action by a coipn., has a right to select 
the officer of the ooron. whom he will 
examine. — Trinity College v, Levin- 
TER, [192^ 2 B. L. R. 684 ; 54 O. L. R. 
290.**— CAN. 


1 (p. 186) Ii. .] — In on 

action for libel against the pubUshors 
of a newspaper, wherein the only 
Questions in issue were those of malice 
Sc damages, an order was made desig- 
nating an officer of deft. oo. as its 
officer to be examined for dlscovmr as 
to matters afieoting damages. — Eaft 

V. Stab Publishing Co., [1926] 1 

W. W. R. 774.— CAN. 

• (p. 187) 1. — .]— HeW ; 

on officer of the railway co. — G ob- 
DANiER V. O. N. R. (1904), 15 Mem. L. K 
1.— CAN. 


m (p. 187) i. Street fore- 

man,) — Held: not au'^offioer examin- 
able .for distjovery. — ^W bbsteb o. 
Toronto Cobpn. (1892), 16 P. R. 21. — 

CAN. 

n (p. 187)1. Fire warden.) 

— Held : an officer examinable lor dis- 
covery. — King Lumber Milih v, 
Canadian PACiFro By. Co. (1912), 19 
W. L. B. 960; 17 B. 0. R. 2(J; 2 
D. L. R. 346.— CAN. 


• (p. 188) 1. : — .]— An order 

may be made for (he examination of a 
dcdL oorpn. by its officer outside the 
juzisdiotion. The question is one of 
convenience.- Cavxn ^ v , Canadian 
PAQIFIO By. Oo., (19241 2 D. L. B. 
m2 ; [19241 2 W. R. 200.— CAN. 


I(p.l86)i, 


.] — In an action 


against a landlord for damages for 
illegal dlstfesB, the bailUf not bMng a 
party to the action is not examinable 

CAN. 


sp. Minister of Crown,\ — Held : not 
an offloer within r. 250. — R. (Pro- 
vincial Treasurer of Alberta) v. 
Smith, [1927] 2 D. L. R. 69 : [1927] 
] W. W. B. 474 ; 22 Alta. L. ll 644.— 
CAN. 

PART IV. SECT. 4. 

ml. — ^ — .] — While a Judge or master 
in ohamb^ has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery of documents, such juris- 
diction should he exercised only under 
special clronmstanoes. — Miller o. 
Great West Natural Gas Corpn., 
Page Hbrsby Iron Tube 8c Lead Co. 

V. Great West Natural Gas Corpn. 
(192_^', 20 Alta. L. R. 379; [1924] 1 

W. W, R. XIOO.— CAN. 

sm. After amendment of pleadings.) 
— If a party, after oU discovery ordeied 
has b^n made, desires to amend his 
pleadings Sc then desires to have a 
further examination for discovery, this 
can be granted by a judge or master 
under r, 234. — ^Miltjsr v. Great West 
Natural Gas Corpn., Page HbrseY 
Iron Tube Sc Lead Co. v. Great West 
Naiitral Gas Ck>BPN. (1923), 20 Aita. 
L. R. 879 ; [1924] 1 W. W. B. 1100.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 6. 

• 

1416 V.*— — .] — ^A party cannot be 
required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesses. — Nbmerovsky v. Mc- 
Bride (No. 2) (Mon.). [1927] 1, 

D. L. B. 148 ; 11926] 3 W. W. B. 436.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 7. 

1483 iil. ,] — If the answers to 

an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the toterrogatory ought to 
be answered, but if the answers cannot 
be material for either of these pweposes 
deft, ought not to be ordered to answer, 
— Heidnsr Sc Co, v. The Hanna 
Niexren, [1926] 2 B. Ll B. 1069 ; 
[1926] 2 W. W. R. 397 ; 37 B. O. E. 
207.— CAN. 

1484 Iv. Under r» 423 

imported Into county ot. procedure, 
interrogatories must be direotly releyaiit 
to the matters in issue. — ;1 )unxop Dbuq 
Depot v, Hartt Boot Sc Shoe Co. 
(Man.), [19261 2 W. W. B. 92.— CMiN. 


PART IV. SECT. 6, SUB-SECT. 9, 

1467 i. How far €idmi$s(ble,}^ln , a 
suit to sot aside an agreomont on the 
ground of fraudulent misrepromta- 
ttonsi— Held; deft, was ei^tw to 
askior the substanoe of the oonvursa- 
tiona.r— W est v, Conway (lOSH, 28 
S. . w. «(4 : 40 N. S. Wj V. K. 
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ha4 bean any assignment of the claim of the 
nwners, master, crew of the 8 * ; & No. 4t 
y>bed by ^whom the particxilar solrs. were 
instructed to resent the claim o^the owners 
of the 8* : the diet three interro- 

gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within E. S. 0., Ord. 31, r. 2, & must be 
^ allowed. No. 4 was not pressed. — ^T hbj 
Nedbkbs (1924), 41 T. L. E. 248. 

1464« u4dd. A-iwioioitOTi •— Eetd. PeidaJc Petroleum 
Maatschappij v. Been (1923), 93 L, J. K. B. 
133. 

1466. Addi CUaUons :~93 L. J. K. B. 168 : 180 
L. T. 234. 

Add, AnnoiaMon Jjsl Eadiotedmique 

V. Weinbaum, [1928] C^i. 1. 

1531. Add, Annotation : — Consd. Isaacs v. Cook. 
[1926] 2 K. B. 391. 

1582. Add, Annotation : — ^Refd. Aga v. 

Times Publishing Co., [1924] 1 K. B. 676. 

1649. Add, Annotation : — Eeld. Toumier v. 
National Provincial &; Union Bank of 
England, [1924] 1 K. B. 461. 

1655. Add, Annotations : — Refd. Aga y. 

Times Publishing Co., [1924] 1 K. B. 676. 
Mentd. Sutherland v. Stopes (1924), 41 
T. L. E. 106. 

1671. Add, Antiotaiions : — Retd. Aga Ehan v. 
Times Publishing Co., [1924] 1 K. B. 676. 
Mentd. Sutherland v, Stopes (1924), 41 
T. L. R. 106. 

1625a. r ,] — ^In an action for infringement 

of a patent, defts. alleged prior user by V., 
& prior publication by J. ; — Held : (1) defts. 
alleging that the prior user was by machine, 
they OTight to state whether any such 
machme existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J. — General Electric 
Co. (1900), Ltd. v. Safety Lift & Elevator 
Co. (1903), 21 E. P. O. 109. 

1626a. Prior publication.] — General Electric 
Co. (1900), Ltd. v. Safety Lirr & Elevator 
Co., No. 1626a, ante, 

1681a. Chemical composition of Infringing sub* 
stance.] — Sharps & Dohme, Incorporated 
V. Boots Pcrb Drug Co., Ltd. (1927), 44 
E. P. C. 69. 

1681b. General question as to process used'ln manu- 
lacturlng Infringing artlcle.]—J7eld ; inad- 


missible. — Osrak; Lamp Works v. Pope’s 
Blbctrio Lamp Co., Lro. (1914), 31 E. P. 0. 
313, O. A. 

1677a. Ownership — Alleged fraudulent rejure- 

sentations by seUer.] — In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to a^ whether the horse 
was pltf.’s & if so how did it become his. — 
SiviBB V, Harris (1876), Bitt. Prac. Oas. 98 ; 
2 Char. Cham. Cas. 54. 

i690a. As to ingredients of Infringing articles.] — 

Coca Cola Co. v, Duckworth & Co. (1928), 
45 E. P. C. 226. 


1695. Add. Annotation : — ^Mei^d. Sharp & Dohme 
Inc. V, Boots Pure Dzw Co. (1028), 46 
E. P. 0. 153. 

1706a. Shares — Refusal of oiqaipany to register 
transfer — Grounds for refusal.] — Art. 27 of a 
co.’s arts, of assocn. was as foUows : ** The 
directors may without assigning any reason 
decline to register any tranter of shares not 
fully paid up made to any person not ap- 
pioved by them or made by any member 
jointly or alone indebted or under any liability 
to the CO.” Pltf, was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Eegistration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the CO.’S renter accordingly. 
Earlier in 1926 the co. had issued debentures 
secured by a debenture trust deed, in which 
the CO* covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any jpro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion^ by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 


FAttT W. SECT. 5, SUB-SECT. 12. 


1476 t. 


Material in part ,} — On 


an appUoation to set aside inteirogra* 
tories, Ob the gronud that they were 
prolix, oppreedve. Sc tumeoassary : — 
Held: they should be set aside as a 
whole, even thottffh some of them, 
taken by themselves, might be nn- 
objeotlonable. — ^L ttb v. OmtBBV, 
1X9271 V. L, R. 472 : 49 A. L. T. 47 ; 
[1927] Ajgns L. K. 353.— AUS. 

TART IV. SECT. 5, SUB^SECT. 16.— F. 

1690 i, Daoument in handa of third 
party ,] — On examination for discovery 
w t>ariy being examined can be asked 
to teu what are the oontente of a docu- 
ment pot tinder his control Sc not pro- 
ch^d to him.— Harrison p. Kiko, 
[19261 1 D. L. E. 1072 J [19261 1 
11. 649 ; 21 Alta.. L. E, 678.— 


PART IV. SECT. 5, SUB-SECT. 16.— G. 

169611. .1 — Hiixuano. ImpSbial 

Bank of Canada, [1926J 3 D. L. E. 
192; [1926] 2 W. W. R. 276; 20 
Sask. L. R. 607. — CAN, 


PART IV. SECT. 6, SUB-SECT. 16.— I 

1614 i. Partnership occounte.]— 
Maodonaid V, MoARTbub (1887), 4 
Man. L. E. 66.'— ~CAN. 


PART IV. SECT. 5, SUB-SECT. 16.— R. 

17001. Agenou — Whether revremUa^ 
tions made op ugent^Name of agent — 
DiscOlowed ,] — wbst v, Oonwat (192^, 
28 S. E. N. S. W. 844 ; 40 N. 8. W. 
W. N. 60.— AUS. 

1709 I, Wrongfvl dismissal — Acts 
f^uttfying disndesah] — ^Pltf., a doctor, 
sued d^nn. for wrongful dismissal. 

635 


He had been dismissed on the ground 
that he had recommended, as a suit- 
able person to be a nnrse In defts.* 
hospital, a woman with whom he had 
lived in adultery* Upon an applica- 
tion to compel pltf. to answer Questions 
as to his relations with the Woman : — 
Held : he was bound to answer such 
as referred to his alleged adultery. — 

INBB V. CALQARy ObNKBAL HOSPITAL 

(1899), 4 Terr. L H. 68.— CAN. 

sa. Action for alienation of affections.] 
— On exammatlon for discovery in an 
aotion^or alienation of atiections, the 
wife, having been dett.*s housekeeper, 
he may be required to answer the 
question whether he ever beard from 
her of emv objection by her husband to 
her working at his house. — Harrison 
0. Kino, [1926] l D. L. E. 1072 ; [19261 
1 W. W. E. 049 ; 21 Alta. L. 11, 873.— 
CAN. 
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directore had declined registration in exercise 
of the power to decline to register any transfer 
made to any' person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whe^er they 
said that the transfer was to a person of 
whom the directors did not approve ; (3) 
whether they said pltf. was in fact a person 
jointly or 'alone indebted to the co. ; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed ; — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art., the directors had acted 
under, although it might refuse to say what 


reasons influenced them in exercismg their 
discretion upon that ground. — Sutherland 
(Duke) v. Britibh Dominions Land Settle- 
ment Cobpn., Ltd., [1926] Oh. 746; 96 
L. J. Oh. 642 ; 136 L. T. 732. 

1710. Add. Cikdiona :—9S L. J. K. B. 168 ; 130 
L. T. 234. 

Add. Annotation: — Refd. La Badiotechnique 
V. Weinbaum [1927), 137 L. T. 638, 

1817. Addi, Annotation: — Refd. Cavendish v. 

Cavendish (1925), 42 T. L. R. 134. 

1855. Add. Annoiedion : — Refd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

1865. Add, Annotation : — Refd. British Thomson- 
Houston Co. V. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


PAHT IV. SECT. 6, SUB-SECT. 1. 

Bk. Under Marginal Rules, rr. 344 (2)» 
348.] — Esquiault & Nanaimo IIt. Co- 
V. Granbt Consolidated Minino. 
Smelting & Power Co. (D. O,), [1920] 
3 W. W. R, 240.— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

% 

-.] — Tho person 


1732 xiv. 


examined must make fnll disclosure of 
lnforniat.ion which he has sociucd from 
others that has a bearing on tiio Issue ; 
& he must give his belief, if any, uith 
reference to tho Tnatt<‘rs In Issue ; this 
belief may be founded on information 
which he has secured from others, but- 
he must state what it is ; & ho inaj’^ also 
give his reasons therefor. — Kirk- 
patrick V. Canadian Pacific Rr. Co. 
(Sask.), [19261 3 D. L. K. 642 ; [1920] 
2 W. W. K. 861.— CAN, * ^ ' 

1748 lx, Wliore a 

party is Interrogated as to matters in 
issue done by his agents or sorrants, or. 
done or omitted in their presence iu 
the course of their employment, he is 
bound to obtain the Information they 
have, Sc does not sufficiently aii.swer 
by saying that he does not know & has 
no Information on the subject. — Dun- 
lop Drug Depot t?. Hartt Boot Sc 
SnoB Co. (Man.), [1926] 2 W. W. R. 
92. — CAN. 


PART IV, SECT. 8, SUB-SECT. 3. 

1803 1. Officers acting as solicitor — 
Claim of professional privilege.] — l/eld : 
tho fact that the chanceUoi' of pitf. 
oorpn was a member of the firm acting 
for the oorpn. was not a i*ea8on for refus- 
ing to allow him to be examined : if he 
had as solr. information which pltf. 
oorpn. had tho privilege of pi’evonting 
him from disclosing, the prlvTlego could 
be exeroisod when a question was put 


as to something which he had learned 
In his professional capaoity. — Trinity 
College v. Levinter, [1924] 2 

D. L. R. 584 : 54 O. L. R. 290.— CAN. 

qi. Equivalent to e^camincUion 

of corporation.. ]— Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between individual 
parties & corpn. parties. & tho exaniina* 
lion of a oorpn. *8 officer, selected in 
accordance with r. 260, is the examina- 
tion of tho oorpn.— Caven v. Canadian 
Pacific Ry. Co., 11924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.— CAN. 


State, sued as corpn. sole, are liable to 
the ordinary orders for discovery by 
way ol interrogatories & discovery of 
documents, & to orders for better 
discovery on filing Inadequate answers 
to interrogatories, a claim to privilege 
mode by them on grounds of public 
interest is conclusive. Sc must be 
recognised as paramount, on the same 
principle as that underlying tho 
recognition of a similar claim by a 
Biltlsh Minister under the royal 
prerogative. — Leen v. President op 
THE Exkcu'hve Council, etc., [1926] 
I. R. 456.— IR. 


PART IV. SECT. 8, SUB-SECT. 4.— B. 


PART IV. SECT. 8. SUB-SECT. 4.- D. 


1813 xli. .1 — The provisions of 

Canada Evidence Act, R. S. C.. 1906 
(c. 145), & Alberta Evidence Act, 
R. S. A.. 1922 (o. 87), that a witness 
shall not be excused from answering a 
question on the ground that the answer 
may tend to criminate him, do not 
apply to an examination for discoven% 
bill his common law right to refuse to 
answer a question tendiiig to criminate 
does apply ; & on discovery the person 
oxaralnod may on such mound refuse 
to answer tho question whether he has 
committed adultery. — Harrison v. 
King (No. 2). [1925] 3 D. L. R. 39.5; 
(1925] 2 W. W. R. 407 ; 21 Alta. L. R. 
381 ; revsg., [1925] 2 D. L. R. 1111 ; 
[1925] 2 W. W. R. 276.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— C. 

1847 i. Communication with legal 
adviser or agents — Contract of employ- 
merit or agency net established, j — Re 
U.S.A. V. Mammoth Oil Co., [1926] 2 
1). L. R, 966 ; 56 O. L. R. 636 ; affg., 
[1926] 2 D. L. R. 66 ; 56 0. L. R. 307. 
— CAN. 

t i. .1 — WMie members of the 

Executive Oounoll ofy the Irish Free 


8t. Disclosure of name of person on 
whose behalf privilege claimed.] — Prlvi 
lego may be claimed without disclosing 
to the ct. the name of tho client or 
pcwoii on whoso behalf It is claimed. — 
He U.S.A. V. Mammoiii Oil Co., [19251 
2D. L. R. 966; 50 O. L. R. 636 ; affg., 
[1926] 2 D. L. R. 66; 56 O. L. r! 
307.— CAN. 

PART IV. SECT. 9. 

1877 1 V. .] — Where the only 

question which appet. for an order for 
a re -examination tor discovery wished 
to put woe one which the party to bo 
examined was entitled to refuse to 
ansuer, & his counsel stated that he 
would instruct him to refuse to answer 
it, tho order was refiwod. — Harrison 
V. King (No. 2), [1925] 3 D. L. H. 395 ; 
[1925] 2 W. W. R. 407 ; 21 Alta. L. R. 
381.— CAN. 

PART V. SECT. 8. 

Bw. Conditions precedent to order 

Decision that questions properly put <0* 
refusal to answer questions on further 
cxamvmtion.] — Hanson v. Gleaner. 
Ltd., [19251 3 D. L. R. 189.— CAN. 



VoL XVnL— Cases 43—923. 


DISTRESS. 

Part II. — Distress for Rent. 


43. For the pc^ragraph “ Defts. were partners in 
business ... for his quiet tenantship ** sub- 
stitute t— ** Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due *to me.* Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. : — Held : it was an illegal distress 
because fJbe rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.** 

Add, AnnotcUiona : — Refd. The Koursk» 
[1924] P. 140 ; Performing Bight Soc. 
V, Mitchell & Booker, [1924] 1 K. B. 762. 
Mentd. Falcon v. Famous Players Film Co. 
(1926), 42 T. L. R. 91. 

63. Add. Annotation : — Aa to (1^ Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 183 L. T. 
432. 

128. Add. Annotation : — Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

175. Add. Annotation : — As to (1) Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

234. Add. Citation : — siih nom. Hudson v. 

Snellgar, 2 Roll. Rep. 212. 

421a. Agreement with one of two Joint 

tenants.] — Premises were demised to two 
persons jointly : one of them hired from 


applts. a piano under a hire-purchase agree- 
ment : — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
' 8. 4 (1), although tne other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — Gamage (A. W.)\ Ltd. 
V. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. R. 138, D. C. 

435. Add. Annotation : — ^Mentd. Grc x v. Richards, 
[1926] Ch. 521. 4 

523. Add. Annotation : — Consd. Drughorn v 
Moore, [1924] A. C. 63. . 

581. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

583. Add'. Annotation: — As to (1) Refd. Allen v. 
Royal Bank of Canada (192.5), 41 T. L. B. 625. 

623. Add. Annotation : — Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

654a. Distress by landiord in per- 

son.] — There is nothing in the above Act 
to prevent an uncertificated landlord from 
distraining in person. — Jackson v. Bbnnan 
(1893), 37 Sol. Jo. 282. 

735. Add. Annotation : — ^Mentd. Sorrell v. Smith 
[1926] A. C. 700. 

923. Add. Annotation : — ^Mentd. The Jupiter 

(No. 3) (1927), 137 L. T. 333. 


PART II. SECT. S, SUB-SECT. 2.— A. 

44 vili, ,) — Wbou a new 

lease is substituted for an oxisting one, 
the rigrht of distress for rent due under 
the prior lease is at an end. — Crystali. 
V. Olskn (Alta.), [19271 3 D. L. H. 
85 ; [1927] 2 W. W. K. 35.--CAN. 


PART II. SECT. 4, SUB-SECT. 7.— 

B. (»)i. 


— A of land 

an attornment danse 

distrains for arrears of interest or 


160 vii. 

who under 


principal due urfder his mtge. can make 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word “ assigns does not include 
a purchaser from the mtgnr. under an 
executory contract of sale of land, even 
though such purchaser bo actually In 
possession. — Klenmanu. Isman, [1924] 
2 D. L. R. 146 ; 1 W. W. R. 883 ; 18 
Sask. D. R. 171.--CAN. 

160 viii. -- — ZHstresa Act, It. S. A., 
1922 (c. 97), a. 6 — Effect.} — Bank of 
Montreal v. Lyon (Alta.). [1927] 4 
D. L. R. 1012 ; [1927] 3 W. W. R. 
520.— CAN. 


PART II. SECT. 8, SUB-SECT. 1, 

sb. Oooda aold after aeisnire for taxes 
^ left in charge of city chav^erlain ,] — 
HaW .• liable to selsure tor rent due to 
original landlord. — L angton v. 
Bacon (1869), 17 U. 0. R. 559.— CAN, 


PART II. SECT. 5, SUB-SECT. 8. 

261 ii, -.1 — The remedy of dis- 
hes is not avSilahle against the CJrown, 
& the Interest of the Ch’own cannot bo 
affected by any distress^mode by the 
landlord.*— A -G. for Canada v. Qob- 
ppN, [1925] 1 D. L. R. 664 ; 56 O. L. R. 
48.— CAN. 

Part ii. sect, s, sub-sect. 4.— d. 

•d. Market — Qooda <n.]— Whei*e pltf, 
was not using premises as a market. 


hut simply as a shop in which to offer, 
in the ordinary way, goods purchased 
to be sold for a profit : — Held : a 
claim for exemption, on the ground 
that the goods seized wore in a public 
market for sale, failed. — Bent v. 
McDouoall (1881), 2 11. & G. 468: 
2'C. L. T. 262.— CAN. 

PART II. SECT. 6, SUB-SECT. 10. 

Bf. Not grain removed dt sold under 
execution before claim /or rent made.}— 
Douqias V. Carrington (1914), 29 
W. L. R. 90 ; 7 W. W. R. 59 : 7 Sask. 
L. R. 80 : 20 D. L. R. 919.— CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

q i, Qooda assigned .] — FAiitt v. 

Annable, [19261 2 D. L. R. 127 ; 68 
0. L. R. 387.— CAN. 

PART II. SECT. 6, SUB-SECT. 12.— A. 

406 i. General rule — Oooda not 
privileged.] — ^Whon a lessee sublets 
premises to a sub -lessee, the head land' 
lord may distrain upon the goods of 
the sub ‘lessee for all the rent owing by 
the leasee. — Re Chamberlain & Peer- 
less Bumper & Aooessortes, Ltd., 
[1924] 4 D. L. R. 298.— CAN. 

PART II. SECT, 6, SUB-SECT. 13, 

■i. Conditioned Sales Act — Interest of 
seller under conditional sale,] — A land- 
lord is not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a condition^ sale 
agreement, even though the above Act 
has not been complied with. — Bei.l & 
ScniESBL V, Jacobson & Weii'Zer, 
[19251 2 D. L. R. 393 ; [1925] 1 W, W. 
R. 913.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

440 iv. .1 — ^Albert v. Storey, 

[1925] 4 D. L. R. 274.— CAN. 

PART IL SECT. 6, SUB-SECT. 6. 

466 ill. .} — distress for 


rent, when made at night. Is invalid 
oven as against a third party, when the 
tenant has not waived the objection. — 
Roach «. Lappah, [1926] 1 D. L. R. 
391 ; [1926] 1 W. W. R. 74 ; 20 Sask. 
L. R. 246.— CAN. 

461 i. Waiver of irregularity by tencrU 
— Whether distress valid as against third 
party.] — Roach v. Lapp as, [1926] 1 
D. L. R. 391 ; [1926] 1 W. W. R. 74 ; 
20 Sask. L. R. 240.— CAN. 

PART II. SECT. 9, SUB-SECT. 3. 

666 iil. .] — Where there was a 

crop payment lease, & prior to the 
lease there was a mtge. over the 
property & the mtgeos. had exercised 
their right to take posBession : — Held : 
the lessor h€ul no right to distrain. — R. 
V. Sullivan, [1924] 2 D. L. R. 429; 42 
Can. Qrim. Cos. 44. — CAN, 

PART II. SECT. 12, SUB-SECT. 3.— A. 

779 Iv. .] — Macdonald v. Cum- 

mings (1892). 8 Man. L. R. 406, — CAN. 

PART II. SECT. 12, SUB-SECT. 8.— 

C, (e). 

833 i. Effect of — Property seized under 
Absconding Debtors Act.] — Property 
seized upon a warrant issued under the 
above Act Is not liable to the landlord 
for a year’s rent, though notice of his 
claim is given to the sheriff before the 
dtslivory of the property to the trustees. 
— Stanton v. Johnston (1858), 4 All. 
54.— CAN. 

PART II. SECT. 13, SUB-SECT. 2. 

880 i« Bar to action for rent — Goods 
insuffldeni to satisfy rent.] — The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regardless 
of whether the dMress bo sufficient or 
not to satisfy the amount for which the 
levy is made. — Pawell v. Andrew, 
[19171 2 W. W. R. 400; 34 D. L. R. 
12 ; 10 Sask. L. R. 162.— CAN. 
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1266a* Evldenoe — ^Terms of tenancy*] — If a evidence in the case.— <J ownbi o. OoRDBRy 

tenant suing his landlord for a wrongful (1862), 10 W* B. 847. 

distress does not put in the agreement of ' ^ ^ . 

tenancy, the jury, as against him, may infer 1271* Add» AnTtoMioH : — R^fd* Elliott e. Boynton, 
its terms from his own admission or his own [1924] 1 Oh. 286. 


Part III. — Distress for Rates. 


1878* Add, Annotation : — ^Mentd* L. & N. E. By. 
V, Easington Union Assmt. Oom. & Easington- 
with-Thorpe Parish OouncU (1926), 96 L. J. 
K. B. 266. 

1879* Add, AnnotcUion: — ^Mentd* L. & N. B. 
By. V, Easington Union Assmt. Com. & 
Easington- with*Thorpe Parish Council (1925), 
95 L. J. K. B. 265. 

1896* Add. AnnotcMon : — Refd. L. C. 0. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

1409. Add. Citation : — 2 B. B. A. 949. 

1412. Add. Citation : — 1 B. B. A. 460. 

* . Add, Annotation : — Consd. L. O, 0. v. Hackney 
B. C., [1928] 2 K. B. 688. 

1413. Add. Annotation : — FoUd. L. 0. 0. v. Hackney 
B. C.. [1928] 2 K. B. 588. 

1414. Add. Citation : — 2 B. B. A. 919. 

Add. Annotaiions : — Refd. Kingston MiU, 
Stockport V. Owen (1928), 92 J, P. Jo. 782; 


L. C. C. V, Hackney B. C., [1928] 2 K. B. 
588. 

1419a. •] — ^The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 IDs. a year. A 
demand note for a half-year’s rate, namely 
£2 15a., was served on pltf., but ne failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord ’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware; — Meld: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 


PART II. SECT. 18, SUB-SECT. 10. 

8l. On goods sold under conditional 
sale by wife to hu8hand^Bailiff*s sale 
a mere pretenee .} — Barlow v. 

(B. 0,), tl917] 1 W. W. R. 270,— CAN 


PART n. SECT, 17. SUB-SECT. 1,— C. 

A I. .] — To entitle a landlord 

to follow Sc distrain Sc sell goods which 
his tenant has removed from the 
demised premises it is neoessary that 
the rent should bo actually due at the 
time of the tenant's removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows Sc 
distrains Sc soils the goods for rent 
subsequently falling due, the distress 
8c sale are illegal Sc the landlord is 
liable in damages. — ^Zurouvinski v. 
Dure, [1924] 4 D. L. R. 326; 8 
W. W. R. 49.— CAN. 


a i. Necessity for ,} — landlord 

on becoming aware that his tenant 
who was In arrear with his rent was 
removing the inveeta et illata, prevented 
the tenant from doing so by force 
without any application to the ot. for 
an attachment or Interdict: — Held: 
the landlord's hypothec was inoperative 
until an order of attachment was 
obtained from the pt.. Sc the landlord 
was not entitled to prevent forcibly 
the removal of the inveda et iUaia . — 
Reddt V. Johnson (1928), 44 N. L. R. 

— S, AP. 


PART II. SECT. 17, SUB-SECT. 1.— F. 

1000 iv, .] — A lease to O. 

provided that in oase the lessee 
attempted to abandon the prendses or 
to remove his goods Sc chattels so that 
there would not be a sudloient distress 
for throe months' rent, the rent for the 
current Sc ensuing th^ months 
should immediately become duo. The 
piemtew were in fact ooonpied by a oo., 
of which O. was a shareholder Sc 
omoial, though no assignment of the 
lease was maue. The co. proceeded to 
abandon the premises Sc to remove its 
goods. « the* lessor distrained : — Field : 
this clauBO did not justify a seieure ot 
the co.'a goods, upon which there was 
no right to distawln for rent pot in 
arrear. — Crvstal, Ltd. v. Willard 


ErroHBN, Ltd., [1924] 2 D. L. R. 1051 ; 
2 W. W. R. 344.— CAN. 


PART II, SECT. 19, SUB-SECT. 4.— 

C. (a). 

t i, .] — Dicks v. Barbour 

(P. E. I.), [1927] 4 D. L. R. 478.— CAN. 

PART n. SECT. 19, SUB-SECT. 4.— 

E. (b). 

g i. .] — Held : a replevin bond 

with one surety was sulRcient. — 
Taylor v. Burpee (1861), 10 N. B, R. 
(6 AU.) 191.— CAN. 

PART II. SECT. 19. SUB-SECT. 4.— 
E. (0) i. 

s I. .j — P. brought a re- 
plevin action. Sc the goods were de- 
livered to him. The judgment in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged : 
— Held : as the obligees could in the 
rcpleviu action have claimed Sc ob- 
tained an order for return of tl^s goods 
or for damages, they could not claim 
It in an ckction on the replevin bond. — 
Petrie v. Rideout, (1926) l D. L. R. 
1078 ; [1925] S. O. R. 347.— CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 

F. (a), 

p (p. 380) i. Breach of covenmi 

forfedino rcM claimed — AdmiseibU .] — 
In an action of replevin by a sub -lessee 
against the lessor, pltf. is entitled to 

J irove, on Gross-examination of the 
essor, that there had been a breach 
of a covenant In the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has been no 
argument of the lease In writing. — 
Rionuettb V . Hbbsbt (1906), 87 
N. B. R. 68.— CAN. - 
St. Stay of 

ordered.] — ^DEWhurst v. MoOomN 
(1870), 17 Or. 572.— CAN. 

PART n. SECT. 19, SUB-SECT. 4.— 

F. (e). 

a I. Hjffieet o/.j— A lexander v. 

OowtX (1880), 19 N. B. IL (3 P. 8c B.) 
599.— CAN. 
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PART II. SECT. 19. SUB-SECT. 4. 


•d. Plaintiff ordered to return goods,] 
— Pltf. obtained possession of goods by 
virtue of an order for replevin & subse- 
quently discontinued his action : — 
Held : the <?t. had power to order the 
return of the goods. — Passabini e. 
Martin, [1925] 2 D. L. R. 914; 58 
N. 8. R. 121.— CAN. 


PART II. SECT. 19, SUB-SECT. 5.— 

A. (a). 

1269 i. Against lanMord — PUading.] 
—Scott v. McCabe (1871), 31 U.O. R. 
220.— CAN. 

PART II. SECT. 10, SUB-SECT. 5.— 

A. (b). 

d I, ,] — ^where a landlord 

follows Sc distrains Sc sells goods for 
rent subsequently failing due. Sc the 
distress Sc sale are illegal ; the 
gyAsnJtwn of damages Is the full value 
of the goods lost to the tenant a^r 
allowing for depreciation, but exem- 
plary damages cannot be awarded 
where the landlord considered that he 
was acting within Ms rights Sc did not 
aot in a wanton or Insoi^t manner in 
making the eeisure. — Zubouvinbki v. 
Duke, [1924] 4 D. L. R. 326 ; 8 
W. W. B. 49.— CAN. 

PART III. SECT. 1, SUB-SECT. %, 


tenant under a lease has covenanted 
to pay aU municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person UaMe therefor with the 
tenant under Mercantile I^aw Amend- 
ment Aot. 1350, B. 5. Sc payment by ^ 
landlord to the ocedltor, the olty, is a 
prerequisite to the landlord beootniiig 
entitM to the seonxities or to use the 
remedies of ^e Mty. But the oity's 
right of distms is not a security under 
the Act, Bcrisit a temedF whioh, upon 
payment, the landlord can use . — ^ 




VoL XmL—matm. Cases 1410iir— 


aught ^ consider only facts known to them 
in their iudicial capacity from mateiials 
properly before them, ft they had acted 
oomctiv in point of law on the evidence 
which had been so proved-— PAUttEjn 
CbOKB, [1927] 1 K. B. 804 ; 96 L. J. K- B. 
604 ; 137 L. T. 88 ; 91 J. P. 67 ; 48 T. L. R. 
266; 26L*aR. 161. 

1420. Add* AnnotaMon : — ^Refd* Gateshead Assess- 
ment Committee v* Redheugh OolHery, [1925] 

A. 0. 809. 

1422. Add* Annotation : — ^Refd. Palmer v* Crone, 
[1927] 1 K. B. 804. 

1423. Add. Annotation Held. PiJmer v. Crone, 
[1927] 1 K. B, 804. 

1424. Add* Annotation : — ^tlefd. Hgg v* Weardale 
Union Tow Law Overseers (1928), 22 L. G. R. 
17. 

1481. Add. Annotation : — As to (2) Reid. R. v. 

' North, Ex p. Oakey (1926), 43 T. L. R. 60. 
1488. Add. Annotation: — As to (1) Held. L. 0. G. 
V. Hackney B. 0., [1928] 2 K. B. 688. 

1462. Add. Annotation : — ^Reld. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add. Annotation : — As to (1) Consd. R. 
Norfolk JL, Ex p* Porter (1926), 48 T. L. R- 
68 . 

1472. Add* Annotation : — ^Folld. R. v. Norfolk JJ.» 
Ex p. Porter (1926), 43 T. L. R. 53. 

1484. Add. Annotation : — ^Refd. L. 0. C. v, Hackney 

B. C., [1928] 2 K. B. 688. 

1484a. .] — ^Where a rate, duly 

made & confirmed, has been levied in respect 
of a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, ft a distress 


warrant has been issued by justices in enforce- 
ment of x>^yment of such rate; fim action 
of replevin \ml not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, ft not on beneficial occupation.— 
London County Council v. Hacknby 
Borough Council, [1928] 2 K. B. 588 ; 97 
L. J* K. B, 694 ; 139 L. T. 407 ; 92 J.. P. 

188 ; 44 T. L. R. 692 ; 26 L. G. R. 360. 

■ 

1489. Add. Annotation : — Held. L. C. C. v. Hackney 
B. O., [1928] 2 K. B. 588. 

f 

1491. Add, Annotations : — Consd. L. C. C. v, 
Hackney B. C., [1928] 2 K. B. 688. Mentd. 
Kingston Union v* Metropolitan Water Board, 
[1926] A. C. 881 ; Metropolitan Meat Industry 
Board V. Sheedy, [1927] A?i). 8*19. 

1506. Add. Annotation: — As ^4^(1) aleld. Palmer 
t;. Crone, [1927] 1 K. B. 

1532. Add. Citation : — sid) nom. Blbtchingdon 
Surveyor v. Dand, 3 New Sees. Cas. 640. 

1642. Add. Citation .-—1 B. R. A. 570. 

1548. Add, Annotation : — Refd. L. O. O, v. Hackney 
B. C., [1928] 2 K. B. 588. 

1582. Add. Citation : svb nom. Neare v. Walker, 
7 J. P. 143. 

1588a. Costs of distress — Power to levy.] — The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 56, to levy the costs of a 
distress is limited in the cases of distress for 
sums under 220 by Distress (Costs) Acts, 
1817 (c. 93) ft 1827 (c. 17). — R. v. Norfolk 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. R. 
53 ; 70 Sol. Jo. 1198 ; 26 L. G. R. 44, D. C.; 
sub nom. R. v. SitfiTH, Ex p. Porter, [1927] 
1 K. B 478. 


Part IV. — Distress for Assessed Taxes. 


1607. Add, Annotations : — Refd. R. v, Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1926] 2 K. B. 260. Mentd. Ingle 
V. Farrand, [1927] A. C. 417. 

1609# Add* Annotation: — As to (1) Refd. Glamor- 


gan County Council v. Glassbrook, [1924] 1 
K. B. 879. 

1630. Add. Afinotaiion : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 138 L. T. 
600. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

1427 1. By whom made — CoUeotor.l — 
The lieht to serve notice & the 
right to receive payment of municipal 
ti^es rest in the ooUeotor of taxes Ac 
not In the city, ft the service of the 
notice is not a remedy of the city wMch, 
upon payment, the landlord is entitled 
to nse aguicst his tenant. — Be Hino- 
ston-Smith, Ex _p. MaoPhbr^n 
E sraTg, tl2241 8 D. L. R. 844; 8 
W. W. K. 1081 ; 84 Man. L. R. 318 ; 
4 O. B. R. 41.-^AN. 

142711. Under Village Act. 

It. S. 8,. 1920 (0. 88).J— 'The duties of 
the8eQretai*y*trca8urer of a vlRage under 
this Act do not tncdnde that of levying 
distress. Where no person Is appointed 
by the Aot for such purpose, the village 
must appoint some person when 
necessary, ft where distress has been 
levied by a person not authorised, the 
village may subsequently ratt:^^ ft 
adoj^ his aots.^MaKiTOBa On. Pbo- 
BUOTS, Ltd. V. LaNGuifBUBa VtixaoK, 
[m^4 D. L. R. 260 ; 3 W. W. R, 808. 

PART ni. SECT. 1. SUB-OBOT. e.— 

A. Ch). 

ak« Measure of damages.] — The 


seizure of goods, worth over 15,000 to 
satiaCy a debt of 1178 is an excessive 
seicuro, ft a village oorpn. having made 
or ratified such an unantborised seizure, 
was found liable in damages ; ft 
the measure of damages was the 
difference between the full value of the 
goods seized ft the value of the goods 
necessary to be sold to realise the 
amount of the taxes & the Inoidental 
costs. — ^M anitoba On. Pboduotb, Ltd. 
V, LANGBNBtTBG T1U.AOB, [1923] 4 
D. L. R. 260 ; 3 W. W. R. 308.— CAN. 


FART IV. SECT. 1. 

g f. — '-r .) — ^Wheie 


several 


quarter sections are separately assessed, 
a seizure for taxes of goods belonging 
to a person other than the person taxed 
or owner of the land In possession 
thereof can be made only for tbe taxes 
owing with respect to the particular 
quarter section on which the goods are 
found.T-GFitrNGBANK Municipality v. 
Walkjcb. 11925] 1 D. L. R. 925 ; [1926] 
I W. W. R. 697 ; 21 Alta. L. R. 344.— 
CAN. 

» li, .] — Under Municipal 

District Aot, R. S. A., 1922 (o. llO), 
the right to seige ehattels lying on the 
land taa^, but not belonging to the 
person t«xed, is limited to the case in 
whioh the yemm assessed is In actual 
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occupation of the land. — S cott v. 
Municipal Dibtbiot op Woodpobd 
(ALTaA [1925] 4 D. L. R. 783 ; [1925] 
8 W. W. R. 727 ; affg.* [1925] 2 W. W. 
R. 678.— CAN. 


sm. Right of sheriff to sell land-^ 
IneuffiaietU distress,] — Dos. d. Bbbl 
V. Rbaumobb il834), 3 O. S, 243. — ^CAN. 

gu, .]— Foley v. Moodud 

(1858), 16 U. a R. 254.— CAN. 

gp. .] — Frazer e. Mattiob 

(1860), 19 U. O. R- 150.— CAN. 

st. Sale of mortgaged land-^-Pwchase 
by mortgagee — Right of morigai^ — To 
siarplus,] — ^ Grant (1891), 7 Man. 
L. R. 468,— CAN. 

sv. — To uAoie sietarUy, ] 

— Farrow v, Masssy-Harris Co., 
Ltd., [1927] 3 D. L. R. 997 ; [1927] 
2 W. W. R. 589 ; 21 Sask. L. R. 610.— 
CAN. 


»w. 


VeUidity — Failure to give 

to ** persons interested .**] — 
iNBABB Trusts Co. v, Hii^ 
rNlc^AtlTY, [19271 1 D. L, R. 1063 ; 
27] S. O. R, 60.-^AN. 

Notice to mortgagee of 

. ^ . A A . 


b, L. ft. 1048: 119271 2 W. W.'ft 
622 : 21 Sask. t.E. 637.— CAN. 
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Part V. — Distress for Tolls. 


1638. Add. AnnotaHon : — Me&td. Layzell v. 1649. Add. Annotation: — Mentd. Aylott WMt 

Thompson (1926), 43 T. L. B. 68. Ham Oorpn., Sisson v. Same (1926), 96 

L. J. Ch. 633, 

1639. Add. Annotation: — Mentd. The Jupiter 1653. Add. Annotation: — Mentd. The Jupiter 

(No. 3) (1927), 137 L. T. 333. (No. 3) (1927), 137 L. T. 833. 


Part-VII. — Distress Damage Feasant. 

1780, Add. Annotation .-—Retd. Back v. Daniels (1924), 69 Sol. Jo. 160. 


Part VIII. — Distress for other Purposes. 

1870. Add. CUalions :~suh nom. B. v. Fordham, L. B. 8 Q. B. 501 ; 42 L. J. M. C. 163 ; 22 W. K. 86. 


PART VI. SECT. 3, SUB-SECT. 1. 

sa. Imposition of hard labour — 
Vaitdity — Criminal Code, s. 7.39 (2).] — 
R. p. UiLBT (N. S.) (1000), 14 Can. 
Crini. Coe. 346. — CAN, 


PART VII. SECT. 8, SUB-SECT. 1.— A. 

• (p. 443) i. Notice — Under 

Stray Animals Act .] — On an appeal 
from a summary conviction under the 
above Act for illegal impounding: — 
field: the conviction BboQld be quashed 
as the record did not show that the 
notice required by s. 34 was given to 
the poundkeeper. — Stahn v, Peutekt 
(1922), 70 D. L. R. 285 ; 11922] 2 
W. W. K. 835.— CAN. 


PART VII. SECT. 8. SUB-SECT. 1.— B. 

1818 i. Must heafiidr proper pound. ] 
—Under Stray Animals Act, 1920, 
animals impmmdod must be placed in 
the pound provided by the municipal 
council under s. 9 ; & whei’e a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& the fencti baling broken down, the 
horses oseaped or were driven off : — 
Held: the immicipality was liable 
under s. 9, as it must be taken to have 
assumed the risk of placing & keeping 
the horses in a placje other than an 
authorised pound. — Sinwiok v. Elfros, 
11924] 2 W. W. R. 756.— CAN. 


pound-keeper is guilty of negligence in 
failing to mention the brands in the 
notices. — Leach v. Mantario Rural 
Municipaijty No, 262 & Mom. 11921] 
1 W. W. R. 132 ; 66 D. L. R. 7351 14 
Sask. L. R. 23.— CAN. 

k ii. — .] — Where there is 

nothing indicating the pn'jHenoe of a 
brand on an impounded animal the 
poundkeeper is not obliged to feel all 
over its body in scarcdi of a pijssiblc 
brand, in order properly to describe 
the animal In the prescribed advertise- 
ment. 

3’ho sole of an impounded hoi'se by 
a poundkeeper ; — Held : defective be- 
cause notices of the Impounding & of 
the sale had not been properly posted, 
& botb the poxmd-keeper & the 
innnioipality which employed him were 
liable In conversion for the value of the 
horse at the time of sale. — TIrow’N v. 
Rural Municipality of St. Francois 
Xavteu & Breland (Man.), [19251 1 
W. W. H. 42.— CAN. 

sd. Payment of residue to mmer — 
DoTnestic Animals Act, 1921 (c. 50) — 
Municipal District Act, 1911 (c, 3).]-— • 
The efleot of the amendment made by 
68. 27, 28 of the former Act extends the 
period of twelve mouths provided .by 
8. 213 of the latter Act, for application 
for payment to the owner of the re.sidue 
of the proceeds of sale of on impounded 
animal, to twenty -four montlis from 
the date of sale. — Gollan v. Steulino, 
[1924] 3 W. W, R. 209.— CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— E. 

k i. .] — ^Where under Stray 

Animals Act, 1915, s. 27 (i ). the posting 
of notices of sole of impoimded animals 
were not complied with : — Held : the 
sale amoimted to a conversion & the 
pound -keciier, & the municipality 
employing him, weie liable in damages, 
as (1 ) the posting of two notices within 
the municipality & one outside it was 
not a compliance with the Act ; 
(2) w'hqro animals are branded, the 


PART VII. SECT. 9. 

Bf. Conviction — Under Stray Ani” 
mats Act, 1920 (c. 124).] — Where the 
evidonoe showed that aecused had 
been wrongfully convicted of an offence 
of unlawfully rescuiug cattle under a 
provincial Act, in that lie had merely 
made an attempt: — Held: (1) the 
offence, not lujing an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, 8. 949 ; (2) b. 49 (d) of the above 


Act did not apply to the portion of the 
province within which the offence was 
charged to have been committod.' — 
H. 17. Gurski (1922), 69 D. L. R. 191 : 
38 Can. Crim. Cas. 139; [1922] 3 

W. W. R. 640.— CAN. 


PART Vn. SECT. 12. 

g iV/«wu4re of damage.s.] 

— Damages were fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices j)aid at 
auction sales are not as largo as are 
usually obtained at private soles, still 
the prices obtained at auction sales very 
often hove a great deal to do with 
fixing the price of an animal in 
he community. — Sinwick v. Klii'ROB, 
11924] 2 W. W. R. 765.— CAN. 

g ii. Allowance for pound- 

keeper*s fees A: expenses. ] — In an action 
for damages for the conversion of 
animals illegally sold at a poimd-sale, 
defts. have no right to an allowance 
for the pound -keeper *8 fees or expenses. 
— Lkach V, Mantario Rural Munioi- 
PALITY No. 262 & Moir, [1921 j 1 
W. W. R. 132 ; 56 D. L. R, 735 ; 14 
Sask. L. K. 25.— CAN. 

k i. .] — Pltf. im- 

pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence 8c that pltf. was 
not entitled to damages. Pltf. sued 
the poundkeeper & the municipality 
for the damages : — Held : pltf. was 
entitled as against botb deftis. to the 
damages claimed. — Johnson v. Muni- 
cipal District OF Beaver Dam, [1925] 
4 D. L. R. 299 ; [1926] 3 W. W. R* 
369.— CAN. 



Vol. XDC. — Cases 4 — 304a. 


EASEMENTS AND PROFITS A PRENDRE. 


Part I.- — Nature and Characteristics of Easements. 


4f. Add* Annotations: — As to (1) Refd. Sack v* 
Jones, [1926] Ch. 236. Generally ^ Mentd. 
Brooke v. Bool, [1928] 2 K. B. 678. 

27. Add. Annotation : — Reid. Simpson v, Weber 
(1926), 133 L. T. 46. 


48. Add* Annotatio7is : — Held. Back v* Daniels 
(1924), 69 Sol. Jo. 160 ; Hackney B. 0. v* 
Metropolitan Asylums Board (1924), 131 
L. T. 136. 


Part III. — Creation of Easements. 


89. Add* Annotation : — Refd. Lord Strathcona 
S.S. Go. V. Dominion Coal Co. [1926] A. 0. 108. 

97. Add. Annotations : — Expld. & Distd. S. E« 
By. t?. Cooper, [1924] 1 Ch. 211. Consd. 
York Cprpn. v. Leetham, [1924] 1 Ch. 667. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. C. 355. 

98. Add. Annotations : — Consd. S. E. By. v- 
Cooper, [1924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

112. Add. Annotation : — Generally ^ Mentd. S. E. 
By. V* Cooper, [1924] 1 Ch. 211. 

124. Annotations : — For “ Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 875,” read Consd. 
Boulton v. Moore (1913), 83 L. J. K. B. 875.” 

147a. According to intention of parties — Common 
approach — Not effective until approach 

cleared.] — Swan v. Sinclair, No. 616, post* 

183. Add. Annotation : — Consd. Gregg v. Bichards 
(1926), 95 L. J. Ch. 209. 

186a. .] — In the conveyance to pltf. of 

a house & land there was an express grant to 
her of a way described as coloui*ed green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
art of a wider roadway running along the 
ack of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ” to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 


hereby conveyed,” Pltf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance : — Held : that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ” con- 
trary intention ” expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right. — Grego v. Richards, 
[1926] Ch. 521 ; 95 L. J. Ch. 209 ; 135 L. T. 
75 ; 70 Sol. Jo. 443, O. A. 

190. Add. Annotation: — As to (1) Refd. Gregg v, 
Richards (1926), 95 L. J. Ch. 209. 

204a. Intention of parties — No evidence of 

Intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft, respectively. For some years before 
the severance of ownership, a creeper had 
been ^owir^ in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. l?ltf, brought an 
action for trespass in respect of the two 
above-mentioned acts, &> the county ct. 
judge found both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; the implied reservation of 


PART I. SECT. 2, SUB-SECT. 2. 

20 V, .I—Qapes V. Pish, [1927] 

V. L. R. 88 ; 48 A. L. T. 161 ; [1927] 
Argus L. R. 111.— AUS. 

PART II. 

76 i. ZHatinguiahed from profits d 

S 'endre.] — Bratt v. Township op 
ALDBN, [1927] 1 D. L. R. 1116; 60 
O. L. R. 102.— CAN. 

80 I. Diatinguiahed from licence .] — 
Whipp V, Mackey, [19271 1. R. 372. — 
IR. 


PART III. SECT. U SUB-SECT. 1. 

•a. Pvblic right. ] — Though the public 
cannot acquire ownership of a land, 
it can acquire over it an easement 
by grant. — Ussan Kasim Sait v. 


Skcretart opBtatb fob India (1923), 
I. L. R. 47 Mad. 116.— IND. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

98 I. Must not be iiUra vires. ] — A 
corpn* having agreed to grant an ease- 
ment to lay pipes over certain land : — 
Held : the granting of such easement 
being quite consistent with the pur- 
poses for which the corpn. was autho- 
rised to hold land, it was competent 
for the oorpn. to make such grant. — 
Banes PBKiNdui:.A Eusotbio Powkb 
Boabd V. Akaboa Bobouqh Council, 
[1923] N. Z. L. R. 880.— N.Z. 

98 ii. — - Quebec Ptiblic UtilUy 
Oommiaaion,] — Held: the above com- 
mission had no pow^or to create 
a servitude, or any other right, in 
propeirty of a “ public utility.** — 
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Montbeal Tramways Co. v. Mon- 
triSial-Nord Ville, [1924] A, C. 904. — 
CAN. 

PART III. SECT. 1, SUB-SECT. . 6. —A. 

n. For ** n ** substitute ** 147a i.** 

o. For “ o *’ substitute*** 147a ii.** 

p. For **p ** substitute “ 147a iii.** 

PART III. SECT. 2, SUB-SECT. 1.— A. 

f i. .] — ^Nantais V. Pazner, 

[1926] 4 D. L. R. 268 ; 69 O. L. K. 
318.-— CAN. 

1 II. .] — Edinburgh Life Assub- 

ANOB Co. t?. Barnhart (1886), 17 C. P. 
63.— CAN. 

f iii. .] — Lancaster v. Lloyd 

(1927), 27 S. R. N. S. W. 379 ; 44 
N. 9. W. W. N. 89.— AUS. 



riaf^ 20«»->485. BnOUSH AND DiOBST 


an easement in a grant of property depends 
on the common intention of the parties « here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; ther^ was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deH* in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, as to this part of the case 
the award as to damages must stand* — 
Simpson v. WEsm (1925), 133 L.*T* 46 ; 41 
T. L. B. 302, D. C. 

223* Add, Amiotation : — ^Refd. Sack v, Jones, [1023] 
Ch. 236. 

220. Add. Annotations: — Apld* Sack v. Jones, 
[1025] Ch. 235. Refd* Simpson v. Weber 
(1925), 133 L. T. 46. 

258* Add. Annotation : — As to (1) Refd* Simpson i 
V. Weber (1926), 133 L. T. 46. 

264* Add. Annotation : — Refd* O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

282. Add. Annotaiion: — As to (2) Apprvd. Gregg 
V. Richards, [1926] Ch. 621. 

291* Add. Annotation: — As to (1) Refd. Simpson 
V. Weber (1925), 133 L. T. 40. 

299. In the last line of the drat paragraph add the 
word “not” after the word “ought.” 


Add. Annotations ;--CoiiSd. Jorksto last 
Riding County Council v. Selby Bridge Oo., 
ri926J Ch. 841. Refd. Winsford Bhitertain- 
monts V. Winsford U. D. C. (1024). 23 
L. G. R 254; liayKell v. Thompson (1926), 
43 T. L. R. 58. Meatd* Jaeger t;* Jaeger 
(1927), 44 R. P. C. 437. 

320. Add. Annotation BirkdaJe District 

Electric Supply Co. v. Southport Corpn,, 
[1926] A. C. 356. 

322. Add. Annotation (TcncroZZy, Mentd. Verge 
V. Somer^e, [1924] A. C. 496. 

829. Add. Annotation : — As to (1) Refd. Busby v, 
Avgherino, [1928] A. 0. 290. 

346. Add. Annotaiion : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

347. Add. Annotations: — Refd. Stoney v. East- 
bourne B. D. C., [1927j 1 Oh. 367. Mentd. 
Moser v. Ambleside U. D. 0. (1924), 89 J. P. 
118. 

859. Add. Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 356. 

389* Add. Annotation: — As to (3) Refd. Slack v. 
Leeds Industrial Co-op. I^c. (1924), 94 
L. J. Ch. 46. 

436* Add. Annotation: — As to (1) Refd. Stoney v. 
Eastbourne R. C. Devonshne (1926), 95 
L. J. Ch, 312. 


PART III. SECT. 2, SUB-SECT. 1.— C. 

g j. Land bounded by 

private road.] — Pltf., a lessee, claimed 
to be entitled to a right of way over a 

S rivate road existent at the time of 
le lease Sc maintained by the lessor, 
owner of adjoining lands, as one of the 
approaches from the highway to his 
own house. Sc permitted to be used 
by tenants in pilor years without 
objeotlon. The leased property as 
described In the lease did not embrace 
this ro^. but the lessee claimed that 
he Sc prior oooupiers of the leased house 
had the use of it, Sc, as ono of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
It ; — Heid : the lessee was not entitled to 
the right-of-way. — v. McLen- 
nan (No. 2), 119241 3^ W. R. 924; 
33 B. 0. R. 460.— <;AN. 

PART III. SECT. 2, SUB-SECT. 

284 I* Conveyances not simultaneous 
— Right of way.] — Phillips v. Ross, 
tl926] 1 D. L. R. 605 ; 58 N. S. R. 
326.— CAN. 

PART lU. SECT. 8, SUB-SECT. 2. 

sm. The pMic,] — To a suit by a 
private person against the Govt, for a 
declaration of his ownership of a land, 
the acquisition of an easement over it 
by the publio is no defence. Though 
the pubuo cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by prescription, — Ubsan Kasim 
Sait v. Sbobbtart of State for 
India (1923), I, L. R. 47 Mod. 116.— 
IND. 

oi. In land of lessor,] — 

Although a tenant cannot aoQOim a 
presoriptive right of easement fn land 
belonging to his lessor, he may claim 
a right of easement based on im- 
memorial user. — Tinkowri, bto. 8. 
Ram. bto. (1922), 1. L. R. 50 Gale. 

856.— mo. 

PART III. SECT. 8, SUB-SECT. 3. 
s 1. — ’ — .1 — ^In India a tenant can 


establish his right to irrigate his field 
from his landlord's tank bv proof of 
open & continuous user from time 
immemorial. — Tinkowri, etc. v. Ram, 
ETC. (1922), I. L. R. 60 Calo. 356.— 
IND. 

sw. Not right to use railway ,] — 
Meagher v. Canadian Pacific Ht. 
Co. (1912), 42 N. B. R. 46.— CAN. 

tz. Right to trap .] — Rioi Lake FtrR 
Co., Ltd. v. McAijjstbb, [1925] 2 
D. L. R. 606 ; 66 O. L. B. 440.— CAN. 

PART in. SECT. 8, SUB-SECT. 5.— A. 

845 i. Origin of doctrine .] — ^When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long series 
of years, such enjoyment should 
attributed to a leg^ origin. Sc the ct. 
should presume a grant or an agree- 
ment.— Tijckowri. ETO. Vi Ram, eto. 
(1922), I. L. R. 5(1 CJalo. 356.— IND. 


within the period of forty years pre- 
scribed by Limitations Act, R. 8. O., 
1914, 0 . 35, in which ease it will negative 
the enjoyment of the easement as of 
right for forty years. — Bowes v. Reid, 
[1924] 2 D. L. R. 399 ; 54 O. L. R* 
253.— CAN. 

PART in. SECT. 8, SUB-SECT. 6.— 
0. ( 0 ) t. 

sb. Forty years — Whether conelu^ 
sive.] — Lumtatlons Act, R. S. 0., 
1914, 0 . 35, makes a right which has 
been enjoyed for the full period of 
forty years indefeasible, unless it 
appears that it was enjoyed by virtue 
of some consent or agreement expressly 

g ven by deed or writing.— Bowes v, 
bid, [1924] 2 D. LTr. 899 ; 64 
O. L. R. 253.— CAN. 

483 i. Against whom time computed — 
Reverstoner.] — Eisenhauer v. Why- 
NACHT (1902), 35 N. S. R. 295.— GAN* 


PART in. SECT. 8, SUB-SECT. 5.— E 

sa. Proof of commencement of ten 
ancy — User immemorial.] — where 
the origin of a tonanoy Is loiowo, but 
the origin of a right of easement hat 
not been traced, the tenancy does not 
rebut the presumption of a grant whlol; 
arises upon proof of immemorial user 
—Tinkowri, etc. v. Ram, etc. (1922), 
I. L. R. 60 Oslo. 366.— IND. 


PART III. SECT. 8, SUB-SECT. 6.— 
0. (b) i. 

_ t i. 8, P, SUBBA Rao V. Lakshmana 
R^ (1925), I. L. R. 49 Mad. 820.— 
IND. 


t il. Carpet Import Co., 

Ltd. V. Beath & Cfo., Ltd.. (1927) 
N. Z. jj. R. 87.— N.Z. 


PART in. SECT. 3, SUB-SECT. 8.— 
0. <b) U. 

418 1. Evidence ihed user not of right 
— Parol licence granted during sfalmary 
period.]— Parol lloenoe is of no moment 
unless it is applied for Sc granted 


PART III. SECT. 5. SUB-SECT. 2. 

sd. Plea of user — Road within well- 
defined limits — SligM variaUon of via 
tnta — Bowes v. Reid, 
[1924] 2^. L. R. 399 ; 54 0. L. R. 
253.— CAN. 


PART IV. SECT. 1. 

•f. Whether asstonoMe.]— In July, 
1916, deft. Sc another granted to 8. a 
right to lay down a tramway through 
deft.*n land for the purpose of remoTing 
8. *8 timber. In 1919 S. assigned bis 
rights under the agreement to pltf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objeotlon. Deft., in 
Ang. 1922, placed obstmotionB across 
the tramway. On a motion for an 
injunction, d^ contended that the 
contract granting the tramline was net 
assignable ; the grant was not 
a personal one, Si pltf. bad an equitable 
interest by assignment from S. in tim 
easement.^HACDONA£D v, Peddzjb. 
C1923] N. Z. L. R. 987.— NX 



Vol. XIX.— SMiMirants. Owes 


’ * •*! 

Part V. — Preservation and Repair of Easements. 

482. ^notaHon : — ^R«td. Sack v. Jones, 488. Adi. Annotation : — Retd. MetropoIitaD Watar 

[1025] Cai. 236. Board v. L. & N. B. Ey. I[1924), 181 1* T. 123. 


Part VI. — Extinguishment of Easements. 


403. Add, Annotatiana : — Aa to (1) Apld. Swan v, 
, Sinclair, [1024] 1 Ch. 254. Rafd. Swan v, 
Sinclair, [1925] A. C. 227. 

404e Add, Annotation : — Aa to (2) R^d. Swan v* 
Sinclair, [1026] A. 0. 227. 

502e Add. Annotation: — Refd. Swan v, Sinclair, 
[1926] A. C. 227. 

505. Add, Annotation : — Refd. Swan v, Sinclair* 
[1926] A. 0. 227.- 

511. Add. Annotation : — Aa to (1) Reid. Swan t;* 
Sinclair, [1926] A. 0. 227. 

515. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence In obstruction of way.] — 

In 1870 a row of houses was put up for i^e 
auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lota 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Hoad, which bounded the side 
of lot 1 on the south, A that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move tbe fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 16, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simpl^e of lots 2 & 3, 
with the benefit & subject to the right of way. 


Deft, was the present oi^er of lot 1. For 
fifty years from the date of the original sale 
' no attempt was made to form ho proposed 
roadway, the garden wall^^viding the several 
lota remained intact, flie wall separating 
lot 1 from Church Hoad was not breached. 
Church Hoad was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Hoad, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. Witn that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Hoad &; erected gates there, & he 
also raised the level of the rear portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swan 
V, Sinclair, [1926] A. C. 227 ; 94 L. J. Ch. 
104 ; 132 L. T. 677 ; 89 J. P. 38 ; 41 T. L. B. 
168 ; 22 L. G. B. 706, H. L, 

. Add. Annotation : — Mentd. Public Trustee v, 
Lancaster Duchy, [1927] 1 K, B. 516. 


PART VI. SECT. 2, SUB-SECT. 2.— B. 

6071. N<m-u»er alont as presumption 
of abomifUmmefni — Abandonment ouestion 
o//ac<.J — While mere non-uaer is not 
snffl^ent to amotmt to abandonment 
of a right of way, it is a fact to he taken 
into oonsideration, as it is from all 
Bueh facte that the ct. has to decide 
whether or not a clear intention to 
abandon can he inferred or Is indicated. 
Where nltf. 6c his predecessors In title 
had faiM to exercise a right of way 
had fenced oft Uielr land, so as to 
shut oft the right of way 6c had omitted 
any specific mention of the right in 
varlons conveyances : — an aban- 
donment was established*-— C^SRiSTO- 
PBBB V. €k>BBN fl924), 1* L. B. 2 Ban. 
684.~-IND. 

508 V. — >.l — ^Non-nser is not of 


Itself ovidonce of abandonment. — 
Nantatb V. Paznbb, 419281 4 D. L. R. 
268 ; 59 0. L R. 318.~-OAN. 


PART VI. SECT. 8, SUB-SECT. 1. 


1 i, .] — The unity of the dor- 
mant 6c servlet estates in the same 
person extingoiifiies the easement 
^pnrtenant to the dominant estate.— 
Tinkowbi, etc. V. Ram, BTO. (1922), 
I. L. R. 60 Calc. 866.— DID. 


I u, Easement of support. 

Backus v. Sairm (1880), 5 A. R. 341. 
—CAN. 

649 1. VnUp of possession without 
un^ of seisin — Suspension of easement 
— Tinkowbi, bto. v. 

ETO. (1922), I. L. B. 60 Oalo. 366.— 
IND. 


easement may 
be revived after it has been ex- 
tinguished, by the union of the domin- 
ant 6c servient tenements in one 
owner, by their subsequent severance,' 
provided the easement is apparent, 
continuous Sc essential to the enjoy- 
ment of the dominant tonement. — 
Tinkowbi, etc. v. Ram, etc. (1922), 
I. L. R. 50 Calo. 366.— IND. 

PART VI. SECT. 4. 
sk. Sate of servient tenement for 
taxes under statutory power .} — Under 
CkOgar:^ Charter a sale for taxes of tbe 
serviont tenement .does not extinguish 
a true easement. — H utohinqs v. (Camp- 
bell. Wilson 6c Hobicb, liTp., [1924] 
2 O. b. B. 299 : 1 W. W. E. 1070 ; 20 
Alta. Jj. B. 270.— CAN. 
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Cases S81— «98a. English and Empire Digest Supplement. 


Part VII. — Rights of Way 


581. In the cross-references following this case for 
“ Church ways.] — See HiaHWAYS,*’ substitute 
** Church ways.] — See Ecolbsiastioal Law, 
p. 307, poet.** 

598. Add. Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1025), 94 L. J. Ch. 284. 

641. Add. Annotation : — Refd. Taylor v. British 
Legal life Assce. (1926), 94 L. J. Ch. 284. 

684. Add. Annotation : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

687. Add. Citations [1924] 1 Ch. 211 ; 130 
L. T. 273 ; 88 J. P. 37. 

Add. Annotations : — As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport i 


Corpn., [1926] A. 0. 365. Generally, Mentd. 
Kelly V. Barrett, [1024] 2 -Oh. 379. 

Includes motor cars.] — A.-G. v. Hodgson, 
[1922] 2 Ch. 429 ; 91 L. J. Ch. 426 ; 127 
L. T. 320 ; 87 J. P. 121 ; 38 T. L. B. 601 ; 
66 Sol. Jo. 638 ; 20 L. G. R. 425. 

738. Add. Annotation : — Consd. S. E. Ry. v. 

Cooper, [1024] 1 Oh. 211. 

743. Add. Annotation : — Consd. S. E. By. v. 

Cooper, [1924] 1 Ch. 211. 

754. Add. Annotation : — Refd. Taylor v. British 
Legal Life Assce. (1926), 94 L. J. Ch. 

796. Add. Annotation : — As to (1) Apld. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


Part VIII 

830. Add. Annotation : — As to (6) Consd. Slack 
V. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

858. Add. Annotations : — Consd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. Mentd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


— Light. 

896. Add. Annotation: — As to (1) Refd. Rye v. 

Purcell, [1926] 1 K. B. 446. 

898. Add. Annotation : — As to (1) Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. 

898a. .] — A reservation in a lease 

empowering the lessor to build on adjoining 


PART VII. SECT. 1. 

666 ii. Agreement between co- 

owners.] — Deft. & B., each of whom 
owned one-half of a lot of land, entcitsd 
into an aiarreemont for a right of way 
to a bnilding in the rear, each ron- 
trihnting from hip half one foot nine 
inches, ho as to make a right of way, 
three feet six Inches In width : — Held : 
the deed providing for the establlsh- 
mont of the way must be couwtmed a.s 
a mutual conveyance from each party 
to the other of an interest in the land 
neoeesary to be used In common for 
the alleged right of way. & not a« an 
agreement to ettl^bllsh a right of way 
by grant or otherwise. — Travis In- 
V««TMRNT Co. V. PoWKll, fl92r)l 1 
D. L. li. 232 : 57 N. S. R. 432.—CAN. 

T. For ** Badhanath ** road " Rad- 

HANATH.” 

PART VII. SECT. 2, SUB-SECT. 6. 

602 i. Extent of ‘user of wav — Grant 
subject to existing obstruction.] — When 
a right of way is granted over land on 
which there exists an obstruction at 
the date of the grant, it is a question 
of interpretation of the grant wliethcr 
the easement is subject to the obstruc- 
tion or free from It. — S pear v. Row- 
LATT. [1924] N.,Z. L. R. 801.— N.Z, 

PART VII. SECT. 8, SUB-SECT. 2.— D. 

f . i. .} — Fielder v. Bannister 

BO). 8 Gr. 257.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 

B. (a), 

683 V. .] — Travis Investment 

Co. V. Power, 11925] 1 D. L. R. 232 ; 
67 N. S. R. 432.— CAN. 

•L .1 — Where there was a 

grant of w^y to & from (dalmant's 
warehouse solely for the purpose of 
taking goods to Sc from the wuiehouso. 
Sl at the time of the grunt claimant 
had no building which could be do> 
scribed as a warehouse, hut was then 
contemplating the building of one : — 
Ilekl: when the grant was made the 
parlies must have intended to create 


a right of way in connection with the 
warehouse to be erected In the future, 
Sc the grant ought to be so considered. 
— Paterson & Barr, Ltd. v. Otago 
University, 11925] N. Z. L. R. 191. — 
N.Z. 


PART VII. SECT, 6, SUB-SECT. 3.— 

B. (b). 

690 I. Limited by user proved — Only 
when terminus ad quern of special 
nature.] — The only catscs in which 
servitudes of way acquired by pre- 
scription are limited by leferenoe to 
the purposes of the traiHc carried by 
them are those cases in which there is 
some special feature attached to the 
terminus to which the roadway leads, 
as in a way to a mill, kirk, or peat 
moss. — Carstairs v. Spence, 11924) 
S. a 380.— SCOT. 


PART VII. SECT. 8, SUB-SECT. 8.— 

B. (1). 

716 i. Whether way for general pur- 
poses. y^Wheve proprietors of certain 
lands sought to interdict the pro- 
prietor of adjoining lands from carting 
building materials for dwoUing-houscs 
over a roadway or track which 
traversed their lands ; — Held : during 
a period defenders had acquired a 
servitude right of aooess for cart 
traffic ; Sc the fact that the carting 
bad been for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access bv cart for all purposes, 
including the oartlng of building 
materials, had been acquired. — C ab- 
BTAIHS V. Bpenop, [1924] S. 0. 380. — 
SCOT. 

716 . ii. .1 — ^Where a dominant 

owner, who has acquired a right of 
way over the servient heritage for the 
agricultura) uses of his laud, seeks to 
use that right of way for non- 
agrloultural purposes, he has a right 
to do so, provided that additional 
burden la not thereby imposed on 
the servient heritage. — M anohebsha 
80RABJI «. VlBJlVALLABHDAB JBKI- 


sokdas (1926), I. L. R. 60 Bom. 636. — 

IND. 


PART VII. SECT. 6, SUB-SECT. 8.— 

D. (a). 


764i. Method of— Whether 

reasonable,] — Deft, leased to pltf. an 
island, standing in a shallow lake, 
which in the dry season beramo a 
muddy mapHh. The land surrounding 
the island belonged to deft., Sc the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said as to the mode of exorcising the 
light. Pltf. having built a trestle 
bridge from the island to the main 
land ; — Held : pltf.*B mode of user was 
reasonable, & deft, was not Justified In 
Intt'rfering with the bridge. — Butc:hart 
V. Doyle (1897), 24 A. 11. 616.— CAN. 


tl. Removal of existing obstruction 
— Way granted free of obstruction,}— 
Where a right of way Is granted over 
land on which there exists an ohstruo- 
tlon at the date of the grant, but free 
from it, it is for the grantee to get rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
oSoot. — Spear v, Rowlatt, [19241 
JSf. Z. L. R. 801.— N.Z. 


PART VII. SECT. 0, SUB-SECT. 8.— 

D. (b). 

769 I. General rule.] — Apart from 
speoial custom or express oontraot, the 
owner of a servient tenement is not 
bound to excotlte any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement. — S pear e. Rowlatt, [1924] 
N. Z. L. R. 801.— N.Z. 


PART VIL SECT. 8. 


Pi. 


• J — Deft, having. 


by grant, a right of way over a strip of 
land, the property of pltf. : — HeW ; 
pltf. was entitled to erect a fence 
upon the boundary between tbe stdp 
Sc deft.*s land, allowing deft, roasonable 
access by a gate or gates to the way.— 
Lewis v. Wakelino (1928), 64 O. L. B. 
647,— CAN. 
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land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the leasee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3. — Fosteb r, Lyons & Co., [1927] 1 Oh. 
210 ; 96 L. J. Ch. 79 ; 136 L. T. 372 ; 70 Sol. 
Jo. 1182. 

008. Add* Annotation :--^enerally, Mentd. John- 
son V, Clarke, [1928] Oh. 847. 

934a. •]~ 7 The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 


Part IX. 

1016. Add, Annotation: — Apld. Attwood v, Llay 
Main Collieries (1926), 70 Sol. Jo. 265. 

1117. Add. Annotation^: — Consd. Ilford XJ. D. C. 


Part X.— 

1165. Add. Annotations: — Ref d.Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. Mentd. 
Martins V. Fowler, [1926] A. 0. 746. 

1193. Add. Annotation: — Consd. Ilford U. D. C. 
V. Beal & Judd, [1925] 1 K. B. 671. 

1195. Add, Annotation : — Generally^ Mentd. 

Graigola Merthyr Co. v. Swansea Corpn., 
[1928] Oh. 235. 

1223. Add. Annotation : — Apld. Sack V. Jones, 
[1926] Ch. 235. 

1226a. Whether party-wall entitled to support — 
From adjacent building.]— Pltf. & deft, were 


struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable Because the room is situated in 
a manufacturing town. — Hobton's Estate, 
Ltd. V. Beattie, Ltd., [1927] 1 Ch. 75; 90 
L. J. Ch. 16; 136 L. T. 218; 42 T. L. E. 
701 ; 70 Sol. Jo. 917. 

956. Add, Annotation : — Consd. Slack v. Leeds 
Industrial Co-op: Soc., [1924] 2 Ch. 475. % 

982. Add. Annotation : — As to (1 ) Refd. Slack v, 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475. 


Water. 

V. Beal & Judd, [1025] 1 K. B. 671. Refd. 
Noble V. Harrison, [1926] 2 K. B. 332. 


Support. 

the owners of adjoining houses, separated by 
a party- wall, & with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair & underpinning deft. *8 house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.’s house : — Held : 
pltf.’s allegations had not been substantiated 
by the evidence. Semhle : even if they had 
been substantiated pltf. would have had no 
cause of action. — Sack v. Jones, [1925] Ch. 
235 ; 94 L. J. Ch. 229 ; 133 L. T. 129. 

1231. Add. Annotation : — As to (2) Refd. Brooke 
V. Bool, [1928] 2 K. B. 578. 


Part XI. — Miscellaneous Easements. 


1282. Add. Annotations : — Consd. L. C. 0. v. 
Hackney B. C., [1928] 2 K. B. 688. Refd. 
Back V. Daniels (1924), 69 Sol. Jo. 160 ; 
Hackney B. O. v. Metropolitan Asylums 
Board (1924), 131 L. T. 130. 


1302. Add. Annotation : — Mentd. O’ Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1322a. To attach creeper to wall.] — Simpson v. 
Webeb, No. 204a, ante. 

1322b. To attach post to wall.] — S impson v. Webeb, 
No. 204a 


PART IX. SECT. 2, SUB-SECT. 2.— C. 

1036 iii. .) — Carter v. Supdaby 

(Ont.), [1927] 1 D. L. il. 812.— CAN. 

PART IX. SECT. 8. 

1188 iii. .] — Fortin r. Caron 

(Can.), [1027] 4 D. L. K. 936.— CAN. 

itn. Irrigation from tank — Prescrip- 
tion by lessu .] — In India, a tenant can 
establish his right to Irrigate his held 
from hlS' landlord’s tank by proof of 
open & oontlnnons user from time 
immemorial. — Tinkowri, eto. v. Ham, 
RTO. (1922), I. L. R. 60 Calc. 356.— 
IND. 

PART IX. SECT. 4. 

tn. UnUy of seisin for different 


estates — Enjoyment of irrigation rights 
continued by tenant .] — Where the ten- 
ancy in execution of a rent decree was 
sold & pnrehaBed by the landlord, but 
the tenant continued in occupation In 
the undisturbed enjoyment of the right 
of Irrigation & the rent was substan- 
tially enhanced ; — Held : in such eir- 
oumstances the right of irrigation was 
not extinguished, but momentarily 
suspended & reviTed.— Tinkowri, e^tc., 
V. Ram, bto. (1922), 1. L. R. 60 Calc. 
366.--1ND. 

PART X. SECT. 1. SUB-SECT. 1.— 

A. (b). 

11431. Oeneral rule — Support in 
natural state .] — ^A person must not 
excavate on his land so as to destroy 


ante. 


the lateral support sufficient' to main- 
tain the soil on his neighbour’s adjoin- , 
ing land in its natural stAte. — Metro- 
politan Life A8SUR.\nce Co. v. 
McQueen, [1924] 2 D. L. R. 942 ; 2 
W. W. R. 981.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 

B. (b). 

1189 i. Weight of building xsoniribut- 
ing to subsidcTicc.]— Where a person by 
an excavation on his land causes sub- 
sidence on bis neighbour’s land, 
beoauso of the added weight of a build- 
ing thereon, he is not liable. The 
neighbour is not entitled to suffloient 
support to maintain his building. — 
Metropolitan Life Assurance Co. 
V. McQueen, [1924] 2 D. D. R. 942 ; 
2 W. W. R. 981.— CAN. 


J.B, 
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Part XII. — Disturbance of Easements 


1S52. Add, Annotation : — As io (2) Consd* Free- 
born V, Learning, [1926] 1 K. B. 160. 

1356* Add, Annotaiionsi — to (2) Consd. Slack V. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 
475 ; Horton’s Estate v, Beattie (1926), 42 

* T, L. B, 701. 

1396. Add, Annotation : — ^Retd. Slack v, Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 

1399« For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1858 

(c. 27), s. 2, confers on the Ct. of Ch. juris- 
^ction to award damages in lieu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute luaw Revision Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66-), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restraih an 
obstruction of ancient lights, & the ct. found 
that defts.* buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industrial Co-operative Society, 
Ltd. V. Slack, [1924] A. C. 861 ; 93 L. J. Ch. 
436 ; 131 L. T. 710 ; 40 T. L. R. 745 ; 68 
Sol. Jo. 716, H. L. ; revsg, S. C. sub nom. 
Slack v, Leeds Industrial Co-operative 
Society, Ltd., fl923J 1 Ch. 431, C. A. ; svb- 
sequent proceedings^ [1924] 2 Ch, 476, 0. A. 

1399a. -.1 — In an action brought by pltf. 

against deft, society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
building when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequately compen^ted by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co, 
(1889), 43 Ch, D. 316, that there was no 


jurisdiction under Chancery Amendment 
Act, 1868 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, A; he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ot. had np juris- 
diction in such a case to award damagias in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decisiom 3s 
remitted the case to the Ct. of Appeal to 
deal with it on its merits : — Held: the 
Endings of the judge brought the case within 
the “ good working rule” suggested by A. L. 
Smith, L.J., in Shelf er v. City of London 
Electric LigMing Co,, No. 1366, ante,, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide 3s was not 
affected by anything that was decided in 
Colls V. Home & Colonial Stores, No. 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
jtmction granted by him, contrary to his 
own opinion, ought to be discharged, 3fc in 
lieu thereof an inquiry directed as to damages. 
— Slack v, Leeds Industrial Co-operative 
Society, Ltd,, [1924] 2 Ch. 476 ; 94 L. J. Ch. 
46, C. A. 

1406a. Erection of building Interfered with 

acquiesced in by defendant.] — ^Where pltf. 3s 
deft, held adjoining pieces of ground under a 
common landlord, 3Ss pltf., with the Ucence of 
the landlord, 3s without objection by deft., 
had erected a manufactoiw, an injunction 
was granted* to restrain deft, so buOding as 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v, Wilson (1866), 8 
W. R. 378. 

1408. Add» Annotation: — As to (1) Oonsd. Slack 
V, Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

1442a. Against lessee — ^Freeholder not party 

to action — Light.] — ^Barnes v, Allen (1927), 
64 L. Jo. 92 ; 164 L, T. Jo. 83. 

1444a. .] — Slack v. Leeds Industrial Co- 

operative Society, Ltd., No. 1399a, ante, 

1471. Add, Annotation: — ^Folld. Horton’s Estate 
V, Beattie (1926), 42 T. L. B. 701. 


PART XII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

Bt. Morigagee^ — Though not in p 09 ’^ 
session .] — A mtffee. of land, thoufirb not 
in poBBesflion, has a rUirht to bare his 
Beonrity loft imimpaired, & if tbo owner 
of adjomingrland excavatea on tbo mort- 
gaged land, althongb tbe mtgee. may 
not be entitled to maintain an action 
for ti^BpasB, he baa a right of action 
for injunction or damages, independent 


of any that the owner of tbe mortgaged 
land might have. — M etropoutan Lit^ 
Assubanob Co. V, MoQusbn. 

2 D. L. H. 942 ; 2 W. W, R. 

CAN. 

PART XII. SECT, 2. SUB-SECT. 2.— 

D. (b) t. 

1451 iU. .1— Under Speolfto 

Belief Aot, 1877, the question of an 



injunotiou to restrain a party from 
ereoting a building so as to interfere 
with bis neighbour’s easements of light 
ISC air presents itself in a dlfCerent light 
to what it does In the English ets* ; 3c; 
the ot. has a discretion. Sc may iwue 
an injuDCtion where the injury Is such 
that pecuniary oompensation would 
not afford adequate relief. — ^M ahoubu 
AUZAM IBBIAIL V, JaOANATH JAMNADAS 
(1925), 1. L. B. 3 Ban. 230.— IKD. 
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Part XIII. — Profits a Prendre. 


1503« Annotation : — Generally y Reid. Stoney 

t7. Eastbourne B. 0« & Devonshire (1926), 95 
L. J. K. B. 212. 

1570* Add. Annotations : — As to (2) Reld« The 
Fagemes, [1^20] P. 185. 

1673* Add. Annotations: — Generally y Mentd. The 


Carl garth, The Otarama>, [1927] 93 ; 

Lagan Navigation Co. v. I.<ambeg Bleaching, 
Dyeing & Finishing Co., [1927] A. 0. 220. 

1589. Add. Annotations : — Retd. Abrahams v. Mao 
Fisheries, [1925] 2 K. B. 18 ; Boe v, Bussell, 
[1928] 2 K. B. 117. 


PABT XHI. sect. 4, SUB-SBCT. 1.— A. 

tw. Who may aoouire — Pvhlic.]-^ 
Thouirh the public cannot acquire 
ownership of a laud it canaoqulro profiia 
d prendre ovor It by grant. — Ussan 
Kasim Sait v. Sbcbbtabt or State 


FOB India (1923), I. L. K. 47 Mad. 
116.— IND. 

PAliT XIIL SECT. 4, SUB-SECT. 2.— B. 
1686 i. The ptMic .\ — Though the 


public cannot acquire ownership of a 
land, it can acquire profits d prendre 
over It by preacriptlon. — ^iJssan Kasim 
Sait v. Sbckktaby op State fob 
India (1923), I. W R. 47 Mad. 116.— 

iwn V 
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ECCLESIASTICAL LAW. 


Part I. — 

la* Church Assembly — Legislative Committee.] — 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity. — R. v. Church Assembly 


Part Mi. — Constitution of 

16. Add* Annotation : — Generally, Refd. B. v* 
North, Ex p, Oakey (1926), 43 T. L. R. 60. 

36. Add* Annotations : — Oetierally, Mentd. Capel 
St. Mary, Suffolk v* Packai*d, [1927] P. 289; 
Re Article X of Articles of Agreement for 
Treaty between Great Brit-ain & Ireland 
(1928), 45 T. L. R. 67. 

70. Add* Annotation : — As to (1) Refd. Re Mason 
(1928), 97 L. J. Gh. 321. 

135. Annotations : — For “ Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 604,” 
read ” Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 

Add* Annotation : — Generally, Mentd. Swift v. 
Board of Trade, [1920J 2 K. B. 131. 

186. Add, Annotation : — As to (2) Consd. Vincent v* 
St. Magnus the Martyr, etc,, [1925] P. 1. 

199. Add* Annotation : — As to (3) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P* 1. 
270. Add, Annotation : — Refd. R. v. Church 
Assembly Legislative Cormnitteo & Church 
As.sembly, Ex p* IJavnes Smith (1927), 44 
T. L. R. 68. 

276. Add, Annotation : — As to (2) Refd. R. v. 
North, Ex p, Oakey (1926), 43 T. L. B. 60. 

292. Add* Citations : — suh nom, Ayer v* Orme, 2 


General. 

IjBGislative Committee & Chubch 
Assembly, jEx p. Haynes Smith, [1028] 
1 K. B. 411 ; 97 L. J. K. B, 222 ; 138 L. T. 
309 ; 44 T. L. B. 68 ; 71 Sol, Jo. 047, D. C. 

Add. Annotation : — Mentd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 


the Church of England. 

Dyer 221b ; Ben. 129 ; sub nom* Anon., 
Dal. 53 ; 1 And. 9. 

AnnotcUions : — Refd. CromwePs Case (1601), 
2 Co. Rep. 69b ; Lyn v* Wyn (1665), O. 
Bridg. 122. 

806. Add* Annotation : — Mentd. Beaumont v. 
Jeffery (1924), 40 T. L. B. 796. 

472a. Liability of lay-lmpropriation to seques- 

tration.)— W alwyn V. Awberry, No. 2599a, 
post. 

482a. .] — ^A tenant of premises 

rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed : — Held : qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
Gordon v. Williamson, [1892] 2 Q. B. 459 ; 
61 L. .T. Q. B. 820 ; 67 L. T. 214 ; 57 J. P. 
166 ; 40 W. R. 092 ; 8 T. L. R. 705, C. A. 

Annotation : — Refd. London & India Docks Co. v. Woolwich 
Borough (1902), 71 L. J. K. B.^94. 

669. Add* Annotation : — As to (3) Refd. B. v* 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

1063. Add* Annotation : — As to (1) Refd. A.-G. for 
Alberta v* Cook, [1926] A. C. 444. 


Part IV. — Ecclesiastical Courts. 


1116. Add* Annotations : — As to (1) Folld. Capel 
St. Mary, Suffolk v* Packard, [1927] P. 289. 
Refd. Vincent V. St. Magnus the Martyr, etc., 
[1925] P. 1. 

1125. Add. Annotation : — Generally, Mentd. Capel 
St. Mai-y, Suffolk v. Packard, [1928] P. 69. 

1146. Add, Annotaiions : — As to (1) Consd. Re 
Article X of Articles of Agreement for Treaty 
between Great Britain & Ireland (1928), 45 


T. L. R. 57. As to (8) Consd. Vincent v* 
St. Magnus the Martyr, etc., [1926] P. 1. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

1146. Add. Annotations : — As to (1) Refd. Capel 
St. .Mary, Suffolk v, Packard, [1927] P. 289, 
As to (2) Refd, Re Article X of Articles of 
Agreement for Treaty between Great Britain 
& Ireland (1928), 45 T. L. R. 67. 


part I, 

1 1. Church — Iteliffiovs community — 
Behism — Whether provided for by con- 
»iUuticn .] — Bbrndzij v. Hajdu, 
fl92T] 1 D. L. li. 11927J 1 

W. W. R. 301; 36 Man. L. li, 300. 
—CAN. 


1 li, What amounts 

V. Hajuu, [1927] 1 
D. L. R. 1051 ; [1927] 1 W. W. R. 301 ; 
36 Man. L.,R. 300.— CAN. 

1 ilf. Effect 

Members adhering to original con- 
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stitution enttUed to ' use of church 
property,}-— Bitxmim V, Hajdu, [1927] 
1 0. L. R. 1051; [1927] 1 W. W. R. 
301 ; 36 Man. L. R. 300.— CAN. 


1 hr. S, P, Henniq V. TBAimutAN 
(Alta.). [1926] 2 D. t. R. 280 ; [1926] 
1 W. 'VJ'. R. 012.— CAN. 
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1148* Add, Annotation: — As to (2) Refd* R. v. 
North, Ex p. Oakey, [1927] 1 K. B. 491. 

1149. Add, Annotation : — Consd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 4o T. L. R. 
67. 

1171. Add, Annotation: — ^Mentd. R. v. North, 
Ex p, Oakey (1926), 43 T. L. R. 60. 

1280a. Alternative remedy.] — Prohibition 

will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council. — R. v. North, Ex p, Oakey, 
[1927] 1 K. B. 491 ; 96 L. J. K, B. 77 ; 136 
' 1m T. 387; 43 T. L. R. 60 ; 70 Sol. .To. 1181, 
0. A. 

1349. Add, Annotation : — ^Refd. R. v. North, Ex p, 
Oakey (1926), 43 T. L. R. 60. 

1372. Add, Annotation : — As to (\) Refd. Raeburn 
V, Raeburn (1928), 138 L. T. 672. 

1400. Add, Annotation : — Refd. Capel St. Mary, 
Suffolk V, Packard, [1927] P. 289. 

1413. Add, Annotation : — Mentd. Lankester v, 
Lankester & Cooper, [1926] P.. 114. 

1503. Add, Annotation : — Mentd. Engelke v, Mus- 
monn, [1928] A. 0. 433. 

1504. Add, Annotation : — Generally^ Mentd. Tate 
& Lyle V. L. & N. E. By. & L. M. & S. By. 
(1926), 43 T. L. R. 49. 

1549. Add, Annotation: — Mentd. Tate Lyle v, 
L. & N. E. Ry. & L. M. & S. By. (1926), 43 
T. L. B. 49. 

1605. Add, Annotation : — Refd. Capel St. Mary, 
Suffolk V, Packard, [1927] P. 289. 

1641. Add, Annotation : — ^Mentd. Salvesen (or Von 
Lorang) v, Austrian Propeil/y Administrator, 
[1927] A. C. 641. 

1721. Add, Annotations : — Refd. Eshugbayi Eleko 
V, Nigeria Government, [1928] A. 0. 459. 
Mentd. Campbell v, Poliak, [1927] A. C. 732. 

1755. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

1756. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. .1 — Held : a faculty ought 

to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence whioh ha<l been used cere- 
monially, (6) a censer which had been used 
ceremonially, (0) the Stations of the Cross, 
(7) a second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of- the Blessed Virgin ^Mary with 
Cannes & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 


asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Tabid wiiich had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to if or cense it, & not to allow any other 
officiating clergymen to do so, & a con- 
firmatory faculty till further 'rder ought to 
issue in respect of it. a 

(18) Memorials purport®g to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit. —Capel St. 
Mary, Suffolk (Rector <fc Church- 
wardens) V, Packard, [1927] P. 289; sub- 
sequent proceedings, [1928] P. 69. 

1775a. “Till further order.”]-— (1) 

UTiere a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arbhes, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ot. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory facultjr 
“ that if any of the artich^s included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ” is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted “ till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matter.^ 
which are proper to be included in each. — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard, [1928] P. 09. 

1784. Add, Annotation: — Refd. Capel St. Mary, 
Suffolk V, Packard, [1927] P. 289. 

1785. Add, Annotation : — Mentd. St. Nicholas 
Aeons, London v, L. 0. C., [1928] P. 102. 

1789a. Cause remitted to decree faculty —Objection 
to condition proposed to be inserted in taculty 
— Right of aggrieved party to appeal.] — Capel 
St. Mary, Suffolk (Rector & Church- 
wardens) V, Packard, No. 1775a, ante, 

1792. ,Add, Annotation : — Mentd. Bermondsey 
B. C. V. Mortimer, [1926] P. 87. 


PART IV. SECT. 6, SUB-SEOT. 2.— D. 

1217 i. Interpretation of statutes — 
Qonoemino spiritual matters.} — In an 


action Involvlruf the oonstmetion ot 
United Ohuroh of Canada Act. 1924 
< 0 . 100) ••’---Reid : the eocleslastlcal ots. 


only had iurlsdiction. — S toveb 
[1926] 4 D. L. ll. 994, 

CAN. 
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Part V.- 

1821* For **VIho alre exempt — ^BfUitery Servioe 
Act, 1916 (c« 104),Sebed* I. (4) — Lay member ** 
read ** Who are exempt — Military Service Act, 
1916 (c. 104), Sehed. I. (4) — ^Lay reader.** 

1851. Add, Annotation: — Apld. Re Clerical Dis 
abilities Act, 1870, Ex p, Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S, P, Re Cubrical DiSABiiaTiES Act, 1870, 
Ex p, Cowan (1927), 187 L, T. 516 ; 71 Sol. 
Jo. 272. 

1862. Add,. Annotation: — Mentd. Mackenzie- 

Kennedy v. Air Council, [1927] 2 K. B. 617. 

1896. Add, Annotation : — Mentd. Weld v. Petite 
(1928), 97 L. J. Ch. 399. 

2104a. Whether vendor bound to make marketable 
title — Whether stamp necessary.] — 

V. WiOLiNSON (1827), 6 B. & u. 606 ; 9 
Dow. & By. K. B. 620 ; 5 L. J. O. S. K. B. 
196 ; 108 E. li. 638. 

Annoiaiion : — ^Beld. Doogood v. Bose (185(9, 9 C. B. 132. 

2105a. Non-completion of purchase — ^Default 

of vendor.] — Weddall v. Nixon (1863), 17 
Beav. 160 ; 22 L. J. Ch. 939 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 61 B. K, 994. 

2437. Add, Citation : — 2 B. R. A. 932. 

2440. Add, Citation : — 2 B. li. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.] — ^Although it may seem desii*able 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union wiU 
not be affirmed on special reference by the 
J udicial Committee of the Privy Council if 
there is united opposition to it on the part 


Part VI. — Public Worship 

2751. Add, Annotations: — Generally, Refd. Capel 
St. Mary, Su^olk v, Packard, [1927] P. 289. 
Mentd. Be Article X of Articles of Agree- 
ment for Treaty between Great Britain and 
IJreland (1928), 45 T. L. R. 57. 

2762. Add, Annotation : — As to (1) Refd. Vincent 
t?. St. Magnus the Martyr, etc., [1926] P. 1. 

2764a. . .] — Vincent v. St. Magnus 

THE Martyr, etc. (Rector & Church- 
wardens), No. 2881, post, 

21SS. Add, Annotations : — Aa to (1) Folld. Capel 
St. Moiy, Suffolk v, Packard, [1927] P. 289, 
As to (8) FoUd. Capel St. Mary, StiiTolk v. 
Packard, [1927] P. 289. As to (9) FoUd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Stiffolk v, 
Packard, [1928] P. 69. 

2786. Add, Annotation : — As to (1) Refd. Vincent 
V, St, Magnus the Martyr, etc., [1926] P* !• 

2797. Add, Annotation : — As to (3) Refd. St. 
Margaret’s, Toxteth Park (1924), 40 T. L. B. 
687. 

2801a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v, Packard, No. 1768a, 
ante, 

2809a. .1 — Capel v, St. Mary, Suffolk 

(Rector Churchwardens) v. Packard, 

No. 1768a, ante. 


-Clergy. 

of the inhabitant8.~Be Gussage Axl Saints 
Gussage St. Michael, Dorset, Parishes 
(1925), 69 Sol. Jo. 498, P. C." 

2491. Add. Annotation : — ^Mentd. Re Wait, [1927] 

1 Oh. 606. 

2496. Add, Citation : — sub nom. Curlews v. 
Butts, 9 L. J. O. S. K. B. 69. 

2509. Add. Annotation : — ^Mentd. Paterson v, 
Ardrossan Harbour Co. (1926), 19 B. W* C. C. 
621. 

2539. Add, Annotation : — ^Refd. Jones v. Waring 
Gillow, [1926] A. O. 670. 

2595. Add. Annotation: — As to (2) €oiisd< R. v. 
North, Ex p, Oakey (1926), 48 T. L. B. 60. 

2599a. Failure to repair chancel.] — ( 1 ) A justiff- 

cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
imder a sequesfmtion of the proffts of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — ^Walwyn v. Awbbrby (1677), 1 
Mod. Bep. 258 ; 2 Mod. Bep. 254 ; Froem. 
K. B. 230 ; 86 B. B. 866 ; sub nom. Anon., 

2 Vent. 36 ; ^ Keb. 829. 

Annotation: — Generally, Mentd. Harding v. Hall (1842), 10 
M. & W. 42. 

2607. Add. Annotation : — Aa to (1) Consd. B. v» 
North, Ex p. Oakey (1926), 43 T. L. B. 60. 

2617. Add, Annotation : — Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


and Church Ministrations. 

2812. Add, Annotation : — As to (3) Folld. Capel St. 
Mary, Suffolk v, Packard, [1927] P. 289. 

2818a. — On credence table.] — Capel St. 

Mary, Suffolk (Bector & Church- 
wardens) V. Packard, No. 1768a, ante. 

2824a. .]— Capel St. Mary, Suffolk (Bector 

& Churchwardens) v. Packard, No. 1768a, 
ante, 

2825. For the paragraph in the original volume 
substitute the following paragraph : — 

As of course.] — ^V incent v. St. Magnus 

' TOE Martyr, etc. (Bector & Churoh- 
WARDENSh No. 2881, post. 

2831. For the para^aph in the original volume 
substitute the following paragraph : — 

Approval of decorations dc fittings.] 

— On the hearing in the CJonaistory Ct. of 
London of a petition as to the furniture Sc 
fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty was 
granted for, amongst other things ; (1) a 
second Holy Table ; (2) an image of the 
Virgin & Holy Child blaced b^nd the 
second Holy Table ; & (3) a ciracifix fixed to 
a pillar at a considerable height from the 
floor Sc near the pulpit. On appeal the Ot. 
of Arches dismissed the appeal as to (1) (8)^ 
but aUowi^ it as to (2)^^MeId : (1) the law 
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was the «ame for everf kind of sacred image 
. in a chtm^, including a crucifix or rood, Si 
^though such an image was hot illegal 
vet aet it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faulty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Beligion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used ; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because jiot included 
amon^ the ornaments of the church 
sanctioned by the Ornaments Bubric in the 
Book of Common Prayer ; {4) a faculty 

authorising the erection of an imago in a 
church should not be absolute, but until 
fxirther order. 

(6) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three htindred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir* 
. cumstancee it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the leajned Chancellor & 
to be specifically included in the faculty (Sm 
Lewis Hibdin). — Vincent v. St. Magnus 
THE Martyr, etc. (Rector & Church- 
wardens), [1926] P. 1 ; avib nom, St. Magnus 
TUB Martyr, London Bridge, 41 T. L. R. 3. 

Annotaiion: — Omcrcjtlly, Reid. Capel St. Mary, Suffolk r. 
Packard. [1927] P. 289. 

2B42. Add, Annotation : — ^Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2844. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1926] P. 1. 

2852. Add, Annotation : — Mentd. St. Nicholas 
Aeons, London v. L. O. C., [1928] P. 102. 

2859. Add. Annotation : — Aa to (3) Dbtd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2861. Add. Annotaiion: — Aa fo (1) Refd. Vincent 
V. St. Magpnis the Martyr, etc., [1926] P. 1. 

2862. Add. Annotaiion : — ^Refd. Vincent v, St. 
MSfgnus the Martyr, etc., [1926] P. 1. 

2871. Add% Annotaiion : — Retd. Vincent v, St. 
Magnus the Martyr, etc., [1926] P. 1. 

2872. Add, Annotaiion : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1926] P. 1. 

2878* For the paragraph in the original volume 
subetitute the loUowing paragraph 

Ordinary rules as to Images 

a^ly.] — ^V incent v, St. Magnus the 

ABTYR, ETC. (EbOTOB db CHURCHWARDENS), 

No. 2831, ante, 

2874. Add, Annotation :-^Refd. Vincent v, St. 
Magnus t^e Martyr, etc., [1895] P. 1. 

2875. Vinoent v, St, 

Mignus the iMUrtyr, etc., [1^53 F. 1. 


2876. Add. Annotation : — ^Refd* Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

2882. Add, Annotaiion : — Retd. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1, 

2883. Add, Annotaiions : — Apld. Cspel St. Mary» 
Suffolk V. Packard, [1927] P. 289. Retd. Vin- 
cent V. St. Magnus the Martyr^ etc., [1925] 
P. 1. 

2888. 'Add, Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2889. Add, Annotaiion : — Retd. Vincent v,, S€. 
Magnus the Martyr, etc., [3925] P. 1, 

2892. Add, Annotation : — Generally^ Retd. Vincent 
V. St. Magnus the Martyr, etc., 11925] P, 1. 

2893. Add, Annotaiion Refd, Vincent v, St. 
Magnus the Martyr, etq#, [1926] P. 1. 

_ { * f 

2896. For the paragraph in tl original volume 
substitute the foIlowitiji^ara.graph ; — 

.] — Vincent v. St. Magnus 

THE Martyr, etc. (Bbotor & Church- 
wardens), No. 2831, ante. 

2899a. Above confessional stool — Whether 

permissible.] — Catbl St. Mary, Suffolk 
(BE crroR <fc Churchwardens) v, Packard, 
No. 1768a, ufde, 

2899b. Behind Holy Table — Whether per- 

missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1768a, ayite, 

2900. Add. Annotations: — Aa to (2) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 2S9. Generally, Mentd. 
Re Article X of Articles of i!^*eement for 
Treaty between Great Britain & Ireland 
(1928), 45 T. L. R. 57. 

2903. 'Add, Annotations : — As io (3) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (6) FoUd. Capel St. Mary, Suffolk 
V. Packard, [1927 J P. 289. Aa to (6) Folld. 
Capel St. Mary, Suffolk v, Packard, [1927] 
P. 289. As to (7) Folld. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. Generally, 
Refd. Capel St, Mary, Suffolk v, Packard, 
[1928] P. 69. 

2904a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante, 

2906. For the paragraph in the original volume 
substitute the following paragraph ; — 

.] — Vincent v, St, Magnus the Martyr, 

BTC. (Rector & Churchwardens), No, 2831, 
ante, 

2913. Add, Annotaiion : — ^Reld. Capel St. Mary, 
Suffolk V. Packard, [1927] P, 289. 

2915a. With candles & vases — Whether 

permissible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1768a, ante, 

2916. For the paragraph in the original volume 
substitute the following paragraph : — 

The Virgin dc Child — ^Probability ot venera* 

• tlon.]— Vincent v, St. Magnus the Martyr, 
BTC. (Rector & Churchwardens), No. 2831, 
ante. 

2924a. Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante, 

in) UgUa (Vol. XIX.. p. 449). 

Add the following cross-references ; — 

Used in service of adoration of Sacrament.] — 
See No. 1768a, ante. 
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To denote presence of reserved Sacrament.] — 

See No. ]7(58a, ante, 

2947a. Books & pamphlets displayed in church.] — 

Capel St. Mary, Suitfolk (Rector & 
Churchwardens) v, Packard, No. 1708a, 
ante, 

2947b. Notices — THnes for hearing of confessions.] 

— Gaped St. Mary, Suffolk (Rector & 
Chcrchwardens) V, Packard, No. i708a, 
ante. 

2947c. Asking for prayers for dead.] — C apbl 

‘ St. Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 1708a, ante, 

2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rector Churchwardens) v. 
Packard, No. 1708a, ante, 

2948. Add, Annotation: — As to (1) FoUd. Capel 
St. Mai»y, Suffolk v, Packard, [1927] P. 289. 


2968a. Books of devotion — On Holy . Table.] — 

Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1768a, 
arde, 

2972a. .] — Capel St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2976. Add, Annotation Capel St. Mary 

Suffolk V. IPackard, [1927] P. 289. 

3006. Add, Annotaiions : — Generally^ Retd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Mentd. Ke Article X of Articles of A^eement 
for TVeaty between Great Britain & Ireland 
(1928), 45 T. li. K. 51, 

3015a. Sounding sacrlng gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 


Part VII. — Property of 

3112. Add, Annotation : — Held. Vincent v, St. 
Magnus the Martyr, etc., [1925] P. 1. 

8113a. Whether faculty absolute — ^Erection of 
image.] — Vincent p. St. Magnus the 
Martyr, etc. (Rector & Churchwardens), 
No. 2831, ante. 

3391a. Tithable where landed.] — ^By 

custom, fish taken in the sea is tithable 
where landed. — ^A non (1632), C'ro. Car. 264 ; 
79 E. R. 830. 

3406. Add, Annotation : — As to (1) Refd. Busby v, 
Avghcrino, [1928] A. C. 290. 

8416. Add. Annotations : — Generally^ Montd. R. v. 
Lincolnshire JJ., Ex p. Brett, [1926] 2 K. B, 
192 ; Palmer v. Crone, [1927] 1 K. B. 804. 

3433. Add, Annotation : — Generally, Mentd. Under- 
wood V. Bank of Liverpool, »^me v. Barclays 
Bank, [1924] 1 K. B. 775. 

3449. Add, Citation .-—West. Tithe Cas. 44. 

Add, Annotation : — Refd. Busby v, Avgherino, 
[1928] A. C. 290. 

3451. Add, Annotation : — /o (1) Refd. Busby v, 
Avgherino, [1928] A. C. 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, ai‘e liable to pay a tithe of 2s, 9d. 
for every rent of 205. by the year, “ so 
above the rent of 205. by the year by the 
rate aforesaid.*' Tlie decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1546, the date of the 
above Act, the premises should be exempted 
from the i^rescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act-. — Held : (1 ) the omis was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not discharged the onm, — ^Bubby 
V, Avgherino, [1928] A. C. 200 ; 97 L. J. Oh. 
291 ; 139 L. T. 170; 92 J. P. 129 ; 44 T. L. R. 
561 ; 20 L. Q, R. 401, H. L. 


the Church of England. 

3455a. Whether payable on reserved or 

improved rent.] — A lease of premises was 
granted at the yearly rent of £102 lOs. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 : — Held : tithes were payble 
upon the annual value. Sc not on the rent 
reserved. — Vivian v. Cochrane (1855), 4 
Bo G. M. & G. 818 ; 25 L. J. Ch. 563 ; 26 
L. T. O. S. 17 ; 19 J. P. 181 ; 1 Jur. N. S. 
809 ; 3 W. R. 254 ; 43 E. R. 728, L. 0. 

34551 ), Whether non-payment a defence.] — 

Mere non-payment of tithes tmder the Act 
is not an answer. — St. Paul's Warden, 
ETC. V. Kettle (1813), 2 Ves. & B. 1 ; 35 
E. R. 218, L. C. 

AnmMions : — ^Beld. Payne v. Esdallo (1888), 13 App. Cas. 

613 ; Busby v, Avgherino, [1928] A C. 290. 

3455c. .] — Payne v. Esdau.e, No. 3451, 

ante, 

3456. Add, Annotation : — Refd. Busby v, 

Avgherino, [1928] A. C. 290. 

3465a. What words operate to pass.] — A 

tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
8. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, & 
express words are necessary to pass it. — 
Public Trustee v, Lancaster Duchy, 
[1927] 1 K. B. 616 ; 90 L. J. K. B. 188 ; 136 
L. T. 408 ; 43 T, L. R. 163 ; 71 Sol. Jo. 19, 0. A. 

3468. Add. Annotation : — As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

8475 a, .] — ^University College, 

Oxford (Master Sc Fellows) v. Gartqn 
(1847), 10 Q. B. 760 ; 16 L. J. Q. B. 381 ; 9 
L. T. O. S. 246 ; 11 Jur. 907 ; 110 E. R. 289. 

Annotation : — Refd* H. v, England & Wales Tithe Oomrs. 

(1852), 21 L. J. Q. B. 208. 

3488. Fop “ Held : the ct. had jurisdiction to deal 
with the costs. Sc they would have to be 
paid by W., the landlord seeking compulsory 
redemption *' read ** Held : (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.** 

Add, AnnotaMona s-^r-As to (1) Apl>rvd« He 

Wartling Tithe Redemption, [1924] 2 Ch. 
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128. Aa to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. 

3506, Add, Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928] A, 0. 402. 

8518a. Mode of payment of compensation — At 
election of limited owner — Whether election 
revocable.] — Re Wartling Tithe Redemp- 
tion, No. 8613b, post, 

8513b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent-. 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 64), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s, respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
I'ithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
resps, took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life : — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), s. 6, in the discretion of the 
ct, entirely unfettered by any such general 


principle ; the ct, below ought to have 
exercised its discretion by holding that 
applt,, who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis- 
missed the application as against him with 
costs. 

(2) Seoihle : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it. — Re Wartling Tithe* Re- 
demption, [1924] 2 Ch, 123 ; 93 L. J, Ch. 
562 ; 131 L. T. 186 ; 88 J. P. 133 ; 68 Sol. 
Jo. 518 ; 22 L. G. R. 349, 0. A. 

Compare original volunje, p. 492, No. 3488. 

8543. Add, CUationa .*—[1924] 1 K. B. 161 ; 93 
L. J. K. B. 116 ; 130 L. T. "83 ; 88 J. P. 
33 ; 68 Sol. Jo. 541. k 

3579a. What amounts to Incumbrance 

affecting land.] — Wrench v. Lord (1837), 3 
Bing. N. C. 072 ; 4 Scott, 381 ; 6 L. J. C. P. 
193; 132E. R. 569. 

3614. Add, Citations : — 1 And. 47 ; 3 Dyer, 

338 b ; anh nom, Bedford v, Foord (1595), 
Cro. Eliz. 447 ; sidj nom, Betkord v, Ford, 
Cro. Eliz. 472 ; sub nom, Foord’ s Casb^ 
5 Co. Rep. 81 a. 

Annotations: — Refd. Betesworth v, St. Paul’s 
(Dean) (1726), Cas. temp. King 66. Mentd. 
St. Albans Corpn. v, Dobbins (1672), Freem. 
K. B. 36; Mirehouse v, Kennell (1832), 8 
Bing. 490. 

3615. Add, Cilaiiom : — sub nom. Betford v, 
Ford, Cro. Eliz. 472 ; sub nom, Foord’s 
Case, 5 Co. Rep. 81 a ; sub nom. Anon. 
(1574), 1 And. 17 ; 3 Dyer, 338 b ; Ben. 238. 

Add, Annotations : — Refd. Betesworth v, St. 
Paul’s (Dean) (1720), Cas. temp. King, 06. 
Mentd. St. Albans Corpn. v. Dobbins (1072), 
Frccm. K. B. 36. 

3621. Add. Annotation : — Generally, Mentd. 

Everett v. Griffiths, [1024] 1 K. B. 941. 

3707. Add. Annotation : — Genei'aUy, Mentd. Kur- 
soll V, Timber Operators & Contractors, 
[1927] 1 K. B. 208. 

3798. Add. Annotation: — Mentd. Campbell v, 
Poliak, [1927] A. C. 732. 

3827. Add, Annotations : — Refd. R. v. Customs & 
Excise Comrs., [1928] A. O. 402. Mentd. R, 
V, Customs & Excise Comrs., Ect p, Pegler 
(1927), 96 L. J. K. B. 997. 

3893. Add, Annotation : — Mentd. Fox v. Fox, 
[1925] P. 157. 

3900. The order of the cross-references following 
this case should be inverted. 

3916. Add, Annotation : — Mentd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143, 


PART VII. SECT. 6. SUB-SECT. 8. 
3536 i. Proceeds of sale — Application 
— Chtvrch of Scotland (Property En- 
dowments) Act, 1925 (c. 33). a. 30.) — 
MULIGAN, PBTmONBK, .[1927] S. C, 
e92.-HSCOT. 

PART VII. SECT. 7, SUB-SECT. 2.— A. 

•k. (Mario Act of 1889 simpWying 
scdcs of property held in trust for Church 
of Enoland'^^JSjfect of,)r^Re ST, John's 


Chukoh, [1927] 3 D. L. R. 535 ; 60 

O. L. R. 491.— CAN. 

PART VII. SECT. 16. SUB-SECT. 1. 

sa. Spiritual corporation aggregate 
— Power to borrow,) — ^An ocoleslastical 
oorpn.. being a non-trading corpn., has 
uo implied power to borrow money, 
unless snch power is expressly or Im- 
pliedly given by its constitution. 
Although an Act constituting such a 


corijn. does hot expressly give power 
to borrow or to erect a onuroh, but 
docs expressly give power to mortgage, 
the power to borrow for the purpose 
of erecting a church is implied, since 
the erection of a church is the 
principal reason for the Incorpor- 
ation. — LbonahD'U. St. Patkiok’s 
PAR ism 11922) 1 W. W. R. 601 ; 
66 D. L. B. 304 ; 17 Alta. L. R. 262. 
-43AN. 
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Part Vill. — Religious Bodies other than the Church of 

Engiand. 


3970. Add, Annotation : — * Mentd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

4027. Add. Annotation Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. B. 
’76. 

4033a. -.1 — ^Dob d. Kibk v . Bob (1838), 

2 Jur. 946. 

4034. Add. Citaiion: — mb nom. 

3 Jur. 460, 


4034a. Bob d. Smith v. Rob (1840), 

8 Bowl. 609 ; mb nom. Bob d, Smythhj v. 
Bob, 4 Jur. 838. « 

4055. After this case add the following new 
sections — 

Shot. 9.— PRESBYTERIANS. 

See cases infra, 

Seot. 10.— GREEK CHURCH. 

See <case infra. 


PART VIII. SECT. 2, SUB-SECT. 1, 

ti. .] — The canon law of the 

Roman Catholic Church is foreign law, 
which must be proved accordingly . — 
O ’Callaghan v . Q’Sctluvan, [192/i] 
1 I. R. 90.— IR. 

al. Power io remove parUh 

pried.] — ^Applt., a parish priest, was 
removed from his parish by a decree 
of removal issued by the bishop of the 
diocese in which the parish was situated. 
Applt. olaimed a declaration that the 
decree was Illegal & void on the grounds 
that (1) there was no power imrler the 
canon law to issue such a decree unless 
a “ citation ” had been first served on 
him. Sc he had an opportunity to meet 
the charges made against him : 
(2) alternatively. If the canon law did 
not require the service of a “ citation ** 
or the granting of a personal 
yet tlio making of the decree 
notice to him was contrary to natural 
justice : — Held : the decree was not 
illegal on either ground.— O ’C allaghan 
V. O’Sullivan, [1925] 1 I. R. 90.— IR. 

sb. Corporalion — Parish ^ Borrow- 
ing for church buildin^g.] — Leonabu v. 
St. Patbick’s Pabish, [1922] 1 

\V. W. K. 601 ; 66 V. L. R. 304 ; 17 
Alta. L, R. 262.— CAN. 


hearing. 

without 


8d. Relation to civil law — Arch- 
bishop of Edmonton — As to parishes in 
Calgary dior^ss.]— L eonabu v, St, 
Patrick’s Parish, {1922J 1 W. W. 11. 
601 ; 66 D. L. R. 304 ; 17 Alta. L. R. 
262.— CAN. 


PART VIII. SECT. 7. 

b i. Irregular marriage in 

presence of mirUster followed by prayer — 
Minister not guilty of offence under 
Marriage Notitx (Scotland) Act, 1878 
(C. 4.3), 8. 12.]-r-STRATHERN V. STUABT, 

[1926] S. C. (J.) 114.— SCOT. 

sf. Minister* s dipend — OhUgation to 
provide.] — Greenock (Provost) v. 
peters, [1893J A. C. 258.— SCOT. 

PART VIII. SECT. 9. 

sk. Plan of co-operation adopted hy 
Presbyterian A? Methodid congrega- 
tions — Whether unit for voting on church 
tttticm.j — Rc Conn Presbyterian 
Church (Ont.), [1926] 4 D. L. R. 385. — 
GAN. 

•1. Members — Who arc — Name on 
roU.]— R odney Case (Ont.), [1926] 
2 D. L. R. 516.— CAN. 


sm. Name also on 

roll of another church^ — Re Mapie 
Valley Presbyterian Churoh (Ont.), 
[1926] 4 D. L. R. 378.— CAN. 

sn. — •" — — - ' Old roK.]— He 

Burlington Presbyterian Church 
(Out.), [1926] 4, D. L. R. 380.— CAN. 

sp. 8, P, Re Dalbousie Muxs 
Presbyterian Church (Ont.), [1926] 
4 D. L. R. 383.— CAN, 

Rsserve or 

appendix roll.] — ^WioK Case (Ont.), 
[1926] 1 D. L. R. 829.— CAN, 

iv. — — — — . ] — Re 

Richmond HillPresbytbrian Church 
(O ut,), [19261 4 B. L. R. 365.— CAN. 

fw. Meetings — Calling — How regu- 
tofed.]— C ameron v. St. Luke’s Salt 
Springs (Trustees), [1927] 2 D. L. R. 
760 ; 69 N. S. R. 272.— CAN. 

sy. Property — Statutory disposal of,] 
— Re United Churoh (P. B. I.), [1927] 
2 L. L. li. 1169.— CAN. 


PART VIII. SECT. ID. 

tz. Selection of priests — Right of 
majority of members .] — Dwirniohuk v, 
Zaiohuk (Saek.), £1926] 3 W. W. R. 
508.— CAN, 
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VoL XDC.— Oasea 6—47. 


EDUCATION. 

.Part — In General. 

<5* Ad4* AnnotaUon : — ^ReM* B v, B., [1024] P. 176. 


Part II. — Central and Local 

13. Add, Annotation : — Ae to (2) Folld. Richard- 
son V, Abertillery U. D. 0., Thomas v. Same 
(1928), 44 T. L. B. 333. 

14a« .] — ^Pltfs., assistant teachers in the 

employ of deft, council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 

The council wore in ilnancial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. This had 
been refused, unless the finances were placed 
on a sound footing & expenses reduced. 

With a view to achieving this result they 
appointed a sub-committee with full i)Owei*8 
to scrutinise expenditm*e & effect reductions 
& savings. This committee recommended 
that pltfs., who were remimerated on the 
Burnham scale, should have their engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices wei*e 


Education Authorities. 

sent out determining the contracts signed by 
their clerk : — Held : 0) it was clear that it 
had become necessai^ practise strict 
economy, & judicial nii|ice could be taken of 
the fact that at the time pltfs. were 
■remunerated on the highest scale of the 
Burnham award. The council m considering 
these questions were acting in pur^ance 
•of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
(jould be brought about. On their report 
the notices of dismissal had been prepared 
&; sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed. — Riciiaiidson v, Abebttllery 
Urban Dtstrtct Council, Thomas v. Same 
(1928), 138 L. T. 688 ; 92 J. P. 69 ; 44 T. L. B. 
333 ; 72 Sol. Jo. 226. 


Part IV. — Elementary Schools. 

30, Add, Annotation : — Consd. "Northern Theatres Corpn., Dyson v, Sheffield Corpn., [1924] 1 

Co. V, Shillito, [1926] 2 K. B. 100. Oh. 483. 

47. Add, AnnotaUon : — Refd. Sadder v, Sheffield 


PART II. SECT. 2, SUB-SECT. 1. 

sa. School hoard — Election — Method 
of votino,] — lie Edmonton School 
Board Election (Alta.), [1927] 1 
B. L. It, 411.— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

17 1. Negligence of education authorUy 
— Defective elate of playground,}— 
Applls. planted a number of yotmg 
trees upon a portion of the playjfronnd 
of a school under tbeii control, & 
erected wooden stakes with sharp & 
jag^d points roimd ecudi tree. Those 
stakes were pressed Into the ground & 
brought together at the top in the 
form of a pyramid. The area covered 
by the trees bad become overgrown 
with grass, & in tliat area a hole had 
been dug, & the earth heaped up at the^ 
side of it, forming a mound two or 
tbi^ feet in height. Reap, 's daughter, 
a child of six years, when playing feu 
on one of the stakes,^ which pierced 
her eye : — Held : applts. h*wi^ been 
negligent in pot tiiking steps to obviate 
the danger. Sc Were liable in damages. — 
Transvaal Provinoiai. Administra- 
tion V, Coley, [1925] App. D, 24.- — 
8 . AF.^ 

0 J-.— . Sti^rvision of rifUrshooHng 
cowjmHWchl)— A Bcdiool board has a 
duty to see that the school premiss w 
not used in a manner dangerous to the 
iflilldrea. If it authorises^ or J^rmits 
a Shootfog pompetition with in 
the course of school sports on a holiday 


rrantod for such purpose, it must 
»rovldo efficient supervision, Including 
iffiolent inspection of the rifles used, 
k a breach of that duty will FOibject It 
o damages for injury to a boy caused 
hrough his having a defective rifle. — 
V ALTON V, Vancouver Board of 
JohooL Trustees, [1924] 2 D. L. R. 
187 ; 2 W. W. R. 49 ; 34 B, O, R, 38. 

—CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

26 1. Duty to ** maintain ds keep 
'efficient*' — School transferred to local 
Trustees .of a voluntm 
Episcopal school transferred It to the 
local education authority, the school 
then being conducted as a primary 
school, with a supplementary oourae. 
Two years after the transfer, the 
^uoatioB authority altered the syst^ 
Sc began to conduct it in seqnenoe with 
a ueurhbouring school. In an •aotmn 
the ^cation authority at the 
InstiU of the ^ former trustees • 
Held : ^ • koAeir Education (Scotland) 
Act, 1918, s* 18 (3), defenders were 
bound to hold, m^tain. Sc mana^ 
the transfened school as a public 
sohoed of the same ohaww^r « stat^ 
as at the date of the transfer Sc provide 
similar instruction to that provided 
at that date.— N obfob v, Abebdimbk- 
SBiRE Education AuTHORnry, [1924] 
8. O. 690.-^0OT. 

86 li* Perfomumee of 
puted-^utisdidion of ooun ,] — 

m 


while questions as to due fulfilment or 
observance by the education authority 
of their statutory obligations were 
questions of fact which foD to be deter- 
mined by the Education Department 
under Education (Scotland) Act, 191^ 
8. 18 (4), where the question Involved 
the measure of these obligations, that 
was a question of law, with regard to 
which the Juiisdiotion of the ct, had 
not been excluded.— Nobporv. Aber- 
deenshire Education Authobuty, 
[1928] S. 0. 881.— SCOT. 


PART IV. SECT. 2. SUB-SfiCT.' 8. 

90. Teachers — Employment of sisUrs 
f Order of Roman Catholic Church — 
Vhethcr sectarian educatiop ,.} — Rogers 
. Bathurst School District No. 2 
rBUSTEES) (1896), 1 N. B. Eq. Hop. 266. 
-CAN, 

fd. Contracts wUh — Duty of 

^ustees to cotUliw.J— D es Rosiers v, 
UtMOBALSC UAIHOUSm Sem^L Dis- 
BICT8 No, 1 (N, B.), [19271 3 D. L, R. 


PART^IV. SECT. 5. 

IS. Contribution by one eduction 
thority to another — Parents not r e- 
lino in area in which school situate*}'— 
le B. eduoataon 

irsaries to a number children of 

rsons resident In Arran for the 

ise of facilitating their seconds^ 

ucation. There was no 

Uool in Arran, Sc the children attended 



Cases 62 — 99s. 


English and Empibs Digest Supplement 


Part V. — School 

62. Add. Annotation : — ^Apld. Woodward v. Old- 
field (1927), 96 L. d. K. B. 796. 

72. Add. Annotation .* — Ae to (3) Consd. Thomas 
V. Hughes (1928), 139 L. T. 613. 

78. Add. Annotation : — N.F. Bediiall v, BBamish 
(1926), 135 L. T. 155. 

78a. — ^Where an education authority 

has refused an application for exemption 
fi'om school attendance on the ground of 
employment, the fact of such employment can 
be neither a “ reasonable excuse ** for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — Thomas v. 
Hughes (1928), 139 L. T. 613 ; 92 J. P. 169 : 

44 T. L. It. 818 ; 26 L. G. R. 545, D. O. 

79a. ,1 — Resp., a share-fisherman & the 

father of a boy of fourteen yeare of age & 
of six other children of school age, placed the 
boy out at work' at 5s. Gd. a week, & applied 
to the local education authority to exejnpt 
the boy from school attendance. Exemption 
was refused, on an information against 


Attendance. 

resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-la^\« of the education authority, the 
justices held that the fact of the boy^s having 
obtained regular employment of a beneficicd 
nature was a reasonable excuse, & they dis- 
missed the information : — Held : the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. — Rednall v. Beamish (1926), 136 
L. T. 156 ; 90 J. P. 153 ; 42 T. L. R. 638 ; 
24 L. O. R. 391 ; 28 Cox, C. 0. 246, D. C. 

88a. .] — The words “ under efficient 

instruction in some other manner ” mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one. 
hour a week for the purpose of attending 
private lessons in a subject not approved 
by the Board of Education for elementary 
schools. — Osborne v. Martin (1927), 138 
L. T. 268 ; 91 J. P. 197 ; 44 T. L. R. 38 ; 25 
L. G. R. 532 , 28 Cox, C. C. 465, D. C. 


Part VI.-r-Blind, Deaf, Defective and Epileptic Children. 


99a, Who Is parent.”] — The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1 ), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 


failier of a defective child was a convict 
serving a teim of penal servitude, & the child 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [1928] 1 K. B. 204 ; 
90 L. J. K. B. 796 ; 136 L. T. 731 ; 91 J. P. 
151 ; 43 T. L. R. 488 ; 25 L. G. R. 290 ; 28 
Cox, C. C. 363, D. C. 


ArdroRBan Academy, which is , within 
the education authority. Except for 
two months In summer, the children 
left Arran for Ardrossan on Monday 
mornings, & they were boarded durhig 
the week with persons rosident in 
Ardrossan, with whom they lived in 
family. On Saturday they returned 
home for the week-end, & they spent 
their holidays at their homes in Arran. 
The A. education authority claimed 
repayment, of the cost of educating the 
children at ArdroHsan from the B. 
oduoation authority : — Held : pursuers 
were entitled to recover the cost of the 
children’s education from defenders. 
Education (Scotland) Act, 1918 (c. 48), 
«. 10, discuBsed. — Ayi^hihe Educa- 
'noN Authority v. BtrricsHiiiB Educa- 
tion Authoritt, [1926] S. C. 169. — 
SCOT. 

PART IV. SECT. 6. 

%i. Alieratixm of school section 
boundaries — Sufficiency of notice.] — By 
a township bye-law, certain land was 
detached from one school section & 
added to another. Notice of the pro- 
posed alteration had been given by 
the township council, by posting 
fourteen notices, seven in each of the 
seirtions, & publicity was given in the 
public press, though not by adverti.se- 
mont oonteining the formal notice. 
On an application for a declaration 
that the bye-law was invalid : — Held : 
Public Schools Act. 1920, s. 15 (1) (5). 
should be construed as leaving the 
notice to be given entirely to the dis- 


cretion of the township council , — He 
Hotland & York (1923), 65 O, L. It. 
185. — CAN. 

aj. Alteration of school districUi — 
By whom sanctioned — 7 Viet. c. 29, 
S8. 14, 24.] — ^McFke V. Dundar (1860), 
10 G. P. 94.-~-CAN. 

ak. Award under Public Schools 

Act, 1896 (c. 70) {Ont.y-V€aidity:\-^ 
Be Chesterville Public School 
Board (1898), 29 O. R. 321.--GAN. 

sm. Union of sections — 40 Vid. c. 16 
(Ont.) — Effect of.] — Re Minister df 
Education I*eitiion (1877), 28 O. P. 


PART V. SECT. 1. SUB-SECT. 2. 

tp. By whom taken ,] — A father, 
charged with failure to provide 
efficient education for his child upon 
a complaint at the instance of ** the 
person appointed by the education 
authority for the county of Lanark to 

S rosecute,** otbjoctod on the ground 
iat the proiHJr prosecutor was the 
school management committee for the 
area, or the person appointed by them : 
— Held : the power, previously vested 
in school boards, to prosecute for 
education offences was included in the 
powers transferred to the odnoation 
authority by 1918 Act, Sc had not been 
restricted by s. 3 (2) ; Sc the oduoation 
authority, or the peraon appointed by 
them, could competently prosecute. — 


Hiddleston V. Wilson, [1924] 8. O. 
(J.) 62.— SCOT^ 

sb. Under Education (Scotland) Act, 
1872 (c. 62), 8. 70.] — The above sect, 
has not been impliedly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
H. 8, ^ a prosecution under sect. 70 is 
competent, oven though the leal 
question at Issue between the parent 
Sc tho education authority is the 
oolection of the school which the 
children are to attend. Semhh : pro- 
ceedings should not be taken imder 
sect. 70 where there Is a question of 
principle at issue between the parties. 
— Oaldeu V. Alexander, [1926] S. O. 
(J.) 61.— SCOT. 

PART V. SECT. 8. 

89 I. No school within three 

miles — Parent*s refusal of offer of 
travelling facilities.}— A father was 
charged with failure to provide efficient 
education for his son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8. 7 (1). The boy had 
passed out of the primary school, 8c 
there was no secondary school vtrlUiin 
three miles of his place of residence. 
The education authority offered to pay 
an allowance towards the cost of con- 
voying tho boy to a secondary sobool. 
The father refused the offer ; — Held : 
the father had a ** reasonable excuse ** 
for failure to provide education, within 
Education (Scotland) Act, 1883 (o. 56). 
8, n, — ^Mackenzie v . Smith, [1927] 
S. C. (J.) 47.-4500T. 





Vol. Xn.— Eancsation. Oases 100— 288a. 


Part VII. — Higher Education. 

100* Add^ Annotation : — ^Mentd. R. v. Health Minister, Ex p, Dore, [1927] 1 K. B. 765* 


Part XII. — Reformatory and Industrial Schools. 


135. Add, Annotation : — Refd. L. C. O. v. Wiltshire 
County Council (1927), 137 L. T. 526. 

137a. .] — youthful offender com- 

mitted an offence while on a temporary visit 
to the place in W, where it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in Ij. to 
which he could have returned. He wS/S 
ordered to be sent to a reformatory school, 
<fe his place of residence was specified to be 
L. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for* b ^ the above sect, 
had not been successfulhjdi^^ laced. — London 
County Council v, ^Wiltshire County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
13 T. L. R. 663 ; 25 L. G. R. 384 ; 28 Cox, 
C. C. 416, D. C. 

138. Add. Citationa .*—[1924] 1 K, B. 248 ; 93 
L. J. K. B. 66 ; 130 L. T. 414 ; 27 Cox, O. C. 
581. 


Part XIV. — Universities and Public Schools. 

176. Add. Annotation : — As to (2) Refd. Short v. Poole Corpn. (1925), 42 T. L. R. 107 


Part XVII. — Schoolmasters and Teachers. 


288a. Right to withhold “carry-over** — head teacher of a non-provided school in 

Unsatisfactory service.] — Pltf. was appointed 1904, & in 1921 the Burnliam Report was 


PART vni. 

106 I. Conveyance of children, to 
school — Duty of school trustees — Under 
School Act. R. S. S.. 1920 (c. 110), 
88. 188, 207 (1).] — Ridings v, Elm- 
hurst School Distihct No. 36(5.'> 
Board op Trustees (No. 2), [1927 J 
8 D. L. R. 173; [19271 2 W. W. R. 
159; 21 8. C. R. 471.— CAN. 

sm. Lease by school trustees — 
Folidi/i/.]— N iagara Public School 
Board v. Qukenston Women’s 
INSIITUTE, [1926] 4 I). L. R, 13 ; 09 
O. L. R. 213,— CAN. 


, PART X. 

p i. Power of trustees — Sale of 

old site.] — ^Under School Act, R.S.A., 
1922, a board of trustees has power to 
purchase a now site for a school 6c 
remove the school building: to it, 8c. 
with the Minister’s approval, to sell 
tho old site. — O lstkad v. Coal Valley 
SOBOOL DiBTRroT No. 1953, [1924] 1 
W. W. R. 211.— CAN. 

1 (p. 574) i. Validity of bye-law 

prohibiting bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 309A, prohibiting in a 
oortain district tho erection of build- 
ings except for use as private residences, 
is enforceable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers. — 
Toronto Oorpn. v. Roman Catholic 
Separate Sohoolb Trustees, [1926] 
A. 0.^1; 96 L. J. P. O. 12; 133 L. T. 
779; 41 T. L. R. 668.— CAN. 


g 1. 


PART XL 

Annexation 


by urban 


municipality — Effect o/.J— W indsor v. 
Turner, [19261 2 D. L. R. 684 ; [1925] 


S. C. R. 413 ; revsg. 26 O. W. N. 221. — 
CAN, 

sn. City board — School in adjoining 
rural section — Equalisation of assess- 
ment.] — An agreement was made in 
1917 between the trustees of a rural 
school section adjoining a city & tho 
board of education for the city for the 
erection maintenance by the latter 
of a soliool house In the rural section, 
the pupils in the riual seotion to have 
tho rlidit to attend the school 8c the 
higher grade schools in tho city, & the 
trustees ‘ of the rural section agreeing 
to pay a fixed annual sum to bo raised 
by taxation : — Held,: assuming the 
agreement was a valid one. School 
Law Amendment Act, 1022, s. 14, did 
not apply to the agreement, os It was 
not one for payment of any proportion 
of the cost of erecting 8c maintaining 
the school ; 8c a Judgment restraining 
the city board 8c arbitrators appointed 
to equalise tho assessment in respoot 
of tho school from proceeding to do so, 
was affirmed. — York Public School 
Board v. Toronto Board op Educa- 
tion (1923), 54 O. L. R. 210.— CAN. 

PART XII. SECT. 1. 

b i. .] — Re R. v. St. Pbteri^ 

(1927), 47 Can. Crim. Cas. 204; 69 
N. S. R. 198.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 4. 

I, ,j — When pltf. was 

appointed to a professorship in 1916, 
no definite term was fixed ; — Held : 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable uotioo on either side 
would apply, unless the particular 
nature or the contract or the oiroum- 
stanoes in which it was made overrode 
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the rule ; & an appointment to a 
professorship without limitation of 
time could not be an appointment for 
life, subject only to good behaviour 8c 
ability to perform his duties, as such 
a contract must be mutual, & could 
bo binding neither on the university nor 
on the professor. — Craig v. University 
OF Toronto (Governors) (1923), 53 
O, L. R. 312.— CAN. . 

PART XV. SECT. 8, SUB-SECT. 2.— A. 

192 i. Modification of scheme — Powers 
under Educational Eridownients (Scot- 
land) Act. 1882 (c. 59).]— Where a 
scheme approved by tho Education 
Department is submittod which la 
reasonable 8c conslsttmt with the Aot, 
it is not the function, of the ot. to 
remodel or alter It. — Re Campbell 
Endowment Trust, Argyll Edu- 
cation Authority v. Campbeltown 
CoRi»N., [1928] S. C. 171,— SCOT. . 

PART XVII. SECT. 4, SUB-SECT. 1. 

bU Duty of teacher to obey order of 
school board to suspend pupil.}— -It a 
teacher knows of no reason why a 
pupil bo suspended or expelled 8c has 
received no complaint against tho 
pupil, ho is Justified in refufiing to obey 
an order of the school board to suspend 
such pupil. — Leclbro v. Pebioord 
School District No. 850, Board of 
Trustees, [19251 3 D, L. R. .578 ; 
[1925] 2 W. W. R. 312 ; 19 Sa«k. L. 11. 
436,— CAN. 

sv. Duty of master — Pupil guilty of 
** wiiMl opposition to authority.**]— A 
pupil who remains away from school 
because ho finds certain school work 
uninteresting, or because he does not 
like the toucher’s manner of teaching, 
1 b firullty of “ wilful opposition to 



Oases 888ft— SOSb. Ekgmsh ftiro Smpikb Diassat 


adopted by the local education authority*' 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was a^eed that the payment of 
the “ carry-over,’* i.e, the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the groimd that in 
1923 pltf.’s service had been unsatisfactory : 
— Reid: the local education authority had 
no power, under the terms of the repoit, 
to withhold from a teacher any part of the 
“ cairy-over ” by reason of unsatisfactory 
service after the date of the adoption of the 
report. — Witts v, Mackay (1927), 43 T. L. R. 
636 ; 71 Sol. Jo. 666. D. O. 

290. Add. Annotations: — As to (2) Refd. Short 
V. Poole Corpn. (1925), 42 T. L. E. 107. 
Generally, Mentd. B. v. Roberts, Ex p. 
Scurr, [1924] 2 K. B. 695; Reitzes de 
Marienwert v. Administrator of Austrian 
Property, [1924] 2 Ch. 282 ; Roberts v. 
Hopwood, [1926] A. C. 578 ; Wigg v. A;-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (o. 65), s. 3, to 
the legal personal representative of a deceased 


teacher, who died intestate: ^ insolvent, 
leaving a widow ^ an infant daughter, will 
be treated as forming part of the estate of 
the intestate, be primarily applicable in 
payment of riie intestate’s aebtis, & ought 
not to be held upon trust for his next of kin. — 
Ee Hawkins, Hawkins v. Dbw ^ Bons^ 
[1926] Oh. .428 ; 96 L. J. Oh. 402 ; 135 L. T. 
89 ; 42 T. L. R. 286. 

297. Add. Annotations : — As to (1) Refd* Short v. 
Poole Oorpn. (1925), 42 T. L. B. 107 ; Fennell 
V. East Ham Oorpn., [1926] Ch. 641« 

299. Add. Citations .•—181 L. T. 65 ; 68 SoL Jo. 
403 ; 22 L. G. B. 138, 

Add. Annotations : — As to (2) Refd. Short v. 
Poole Oorpn. (1925)^ 42 T. L, B, 107 ; Fennell 
V. East Ham Oo^n., [1920] Ch. 641. ' 

302. Add. Annotation : — As to (4) Consd. Short v* 
Poole Oorpn., [1926] Ch. 66. 

302a. Bond fide exercise of discretion.] 

— ^A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ^und" that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time. — Short v. 
Poole Oorpn., [1926] Ch. 66; 96 L. J. Ch. 
110; 134L. T. 110; 90 J. P. 25; 42 T. L. B. 
107 ; 70 SoL Jo. 245 ; 24 L. G. B. 14, 0. A. 
Annotations Apia. Fennell v. East Bam County Boroxisb 
Corpn. (1925)» 89 J, P. Jo. 721, Consd. RtohardHon v. 
Abertlllory IT. D, C., Thomas u. Same (1928), 138 L. T. 
G88. 

302b. Onus of proof.] — The 

council of deft, borough, as the local education 


aatliority ** within School Act, R. S. A., 
1922 (o. 51), 8 . 202, & it is not only the 
teacher's right, but his duty, to sus- 
pend him. — FINLAT 80 T 5 V. POWBLL, 
TUCKETl PoWRLL, 11920] 2 D. L. R. 
383 ; [19263 1 W. W. R. 939 ; 22 Alta. 
L. R. 171.-~<IAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 

•w. General rvZe .] — Where a child la 
sent by its parent or guardian to a 
school, they must be held to have 

g i^en an implied oonsent to the in- 
lotion of such reasonable punishment 
as may be necessary for the purpose of 
sobool discipline, & the purpose with 
which the parental authority is dele- 
gated to the Bohoolmaster must to 
some extent include authority over the 
child when it is outside the school 
walls ; but when the school is closed 
for any length of time for a period of 
regular holidays, the child then returns 
to the charge of its parent or gu€u*dian 
Sc the authority of the schoolmaster 
ceases. — R. v, Maung Ba Thaung 
( 1925), I. L. R. 3 Ran. 659.— -WD. 


1 i. 


Moderate df reasonable.]- 


A schoolteacher has the tight to Jn^ot 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the punishment is not oxcesalve, 
the instrument with which It is inflicted 
is a proper one for the purpose Sc there 
is no malice or 111 will on the part of the 

Metcalfe (Sask.), 
(19273 3 W. W. R. 194.— CAN. 


PART XVII. SECT. 6. 

q 1. school teacher — 

JAabUUy of school board .} — A night 
school teacher may recover on his con- 
tract with a school board, although 
it is not in the prescribed form or 
in writing. — L eolero o. 3RBBtok)BD 


School District No. 850, Board of 
Trustees, [1925] 3 D. L. H. 678; 
[1925] 2 W. W. R. 312 ; 19 Sask. L. R. 
435.— CAN. 


q ii. 


ComptUafion of teaehing 


period — Teacher prevetiteA from teach" 
ina .] — ^Where a school board wrong- 
fully prevents a teacher from teaching, 
the time during which ho Is thereby 
unable to teach wUl be counted In his 
favour In determining whether he has 
been teaching continuously for tbp fo^ 
months or more required to enutie 
him to the benefits of School Act, 
R. S. S.. 1920 (c. 110), B. 195 (1). 
Holidays under sect. 177 of the Act 
should not bo counted as actual 
teaching days under sect. 195 (1). — 
Leclerc V. Perigobd School Dis- 
trict No. 850, Board of Trustees, 

n s D. L. R. 578 ; 11925] 2 W. W. 
2 19 Sask. L. R. 435.— CAN. 


q lii. School arbitrarily 

closed,] — ^Where a school is dosed 
arbitrarily by a school board. Sc a 
teacher, who is ready, willing & able 
to teach. Is thereby prevented from 
teaching for the full two hundred 6c 
ten days on which, under School Act, 
R. S. A.. 1922 (o. 51), 8. 199 (1). his 
salary is based, he is entitled ill a daim 
for salary to have the days daring 
which the school was so closed credited 
to him os ** actual teaching days.” — 
Stephens v. Gem Consolidated 
School District, No. 60, Trustees, 
{19251 1 W. W. U. 745.— CAN. 

q iv. Scale — Read teacher in 

secondary school.] — ^As regards head 
teachers of secondary schools, the 
Oraiksoaleis prescribed, until a defined 
6cilxed scale of salaries Is introduced. 
— Smart v. Perthshire Education 
Authority, [19371 8. 0. (H. L,) 22. — 
SOOT. 

q y. Seboot Ordinance, a* 155.]— 

Porter c. Fleming School District 
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(1006), 3 W. L. R. 186 ; 0 Terr, L. R. 
348.— CAN. 

sz. Decrease of salary — Revision of 
scale — From wTiot date operative .] — A 
revised scheme does not become opera- 
tive until it has received the Education 
Department's approval. 

The Department has no power 
to sanction a revised ' scheme retro- 
spectively BO as to affeot a teacher's 
contractual right to his salary. — 
CouLL V. Fife Education Authobitt, 
[192.5] S. C. 240.— SOOT. 

290 i. Differentiaiion of salaries — 
Gradvate c& non^gradwxU teachers — 
Effect of admitting non^graduate to 
graduate scale.]— The admission of a 
non -graduate master to the graduate 
scale of salaiy does not predude an 
education authority from treating him 
as a non-graduate teskcher'on a revision 
of the scales of salaries.— CJ oull 9. Fife 
Education Authority; [1925] 8, O* 
240.— SCOT. 


PART XVII. SECT. 6. 

•a. Right of members of teachijM staff 
of Educalicn Department of Western 
AustraXia to siwerannuation aaounmccs.] 
—Walsh v. R., [1927] A. G. 337 ; 96 
L. J. P. 0. 50 ; 136 L, T. 641.— AUS. 

PART XVII. SECT. 7. 

t i. Non-eomplianec wUh pro* 

visUms as to termination — Teacher 
entitled to damages .] — Bunt v. BRAj«t 
School District Trustees (idt^), 
[192638D.L.R.288; £1926] 2 W, WVR. 
431 .— can, 

i li. Form of contract prescribed 

by MirUster of Bduoation under Sdhool 
Act, R. S. A., 1922 <o. 51>— Hots /or 
provisions _jor deXerminina contract 

V. BLAIRMORtt 

School Disi^ot TBusrass. £1927] % 
D.L.B.imni«8T3 1 W, W.«. iiO i 
23 Alta. h. B. ~ -CAN. 



voL m. 


Cases mb-W6. 


authoiity, in por^wce of a recommendation 
of tbeii^ education committee, made after 
exhaustive inquiries So discussion, resolved 
that the engagements of all married women 
teachers falling under certedn specified cate- 
gories should.be terminated ; accordinglv, 
notice was given to each of pltfs* to termiim^ 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under Contracts terminable by a month's 
notice on either side, as assistant certificated 
teachers in some of defts.* schools. So were 
admittedly e^cient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create ' vacancies for unemployed 
single women teachers whom the covmcil 
trained for the teaching profession So for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances ' So duties of the mai'ried women 
teachers So the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the coimcil in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maiutain- 
ing educational efficiency, but acted with the 



illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging manied 
women teachers to confine themselves to 
home duties So of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home i — 
Held : (1) pltfs. failed to discharge the ornta 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, So the 
steps taken to carry it out, wei*© in excess of 
th^ statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council wer|, r irrelevant from 
an educational standpoiK, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it ; (3) as defts. had 
acted bond fide So within their statutory 
powers, the action ought to be dismissed. — 
Fenneli, V. Bast Ham Cobpn., [1026] Ch. 
641; 95 L. J. Ch. 119; 134 L. T. 270; 90 
J, P. 30 ; 70 Sol. Jo. 824 ; 24 L. G. R. 70. 

802c. .} — Richardson r. Aber- 

TiLLERY Urban District Councii., Thomas 
Same, i?. No. 14a, ante, 

336. Add, Annotation : — Aa to (3) Consd. Short v, 
Poole Oorpn., (1925) 42 T. L. R. 107. 


PART XVIII. 

n I. .] — ^Where the 

Becretaiy of a sohool board, acting 
under its instruotions, notifies in 
writing each of two or more appots. for 
a teaohGr*s position that her applica- 
tion has been accepted, but the board 
enters into the formal contract pre- 
scribed by statute with only one of 


them Sc notifies the others that their 
services will not bo required, each of 
the latter has a right of action against 
the board as a corpn. for damages, but 
not against the members thereof in- 
dividually or against the secretary. — 
Hobrtbon V. Cabsbix Hill School 
District TRtTSTKBS, 11025] 1 W, W. R. 
626.— CAN. 


sf. Conviction for using word* tending 
to impair discipline — Porm of con^ 
viction ,] — H. v, Thorne, [19261 2 
D. L. K. 587 ,* 45 Cap. Crlm. Cas. 360 ; 
68 N. S. R. 449.— OAN. 

sk. Under SchooU Act, 1922 (c. 5) 
( N , 2?.).]— -BTellt V, Grimmer S. D, 25 
(N. B.), [1927] 3 D. L. R. 704.— CAN. 
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Oases 92—859 


English and Empire Digest Supplement. 


ELECTIONS. 

Part 11. — Male Franchise. 

92* Add, Citation : — 13 L. T. 762. 


Part V. — Registration. 


146a. Sufficiency of — Christian name in full 

not necessary.] — li. r. Hartlepool Corpn. 
(1851), 2 L. M. & P. 666 ; 21 L. J. Q. B. 71 ; 
16 J. P. 836 ; 15 Jur. 1168 ; svh nom, 11. 


V, Hartlepool Corpn., Ex p. Dobing, 18 
L.T. O. S. 111. 

Annotaiions Apia. R. V. Avery (1852). 18 Q. B. 576. 
Befd. R. V, Bradley (18C1). 30 L. J. Q. B. 180 ; K. v. 
Plenty (1809). 38 L. J. Q. B. 205. 


Part VI. — Parliamentary Election 


F, Incurring of Expenses hy Person Oilier than 
Election Agent (Vol. XX., p. 98). 

Add the following case :* — 

774a. What amounts to.] — Dniing an election at 
which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Grovt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 


in express terms advise them to vote for the 
other candidates or either of them ; — Held : 
applt. had acted in contravention of llepre- 
sentation Act, 1918, s. 34 (1). — R. v, Hail- 
wood, R. V, Hailwood & Ackroyd, Ltd., 
[1928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 ; 28 Cox, C. C. 
489 ; 20 Or. App. Rep. 177, C. C. A, 

851. Add, Annotation: — Dlstd. Everett v, Ryder 
(1926), 135 L. T. 302. 

859. Add, Citation : — suh nom, Jones v, Picieer- 
ING, 29 L. T. 210. 


PART I. 

a i. Voters in township added- to 

V, WllBON (1888). 12 P. K. 
546.~'CAN. 

a ii. Persons omUied from 

verified copy of collector's roll — Persons 
omitted from collector's roll .] — 11. v, 
Stephenson (1851), 1 C. L. Ch. 270. — 

CAN. 

PART II. SECT. 2, SUB-SECT. 3.— B. 

sb. Oaoler — Living in county gaol 
rent free — Not a tarusfdioldcr within 
14 ce- 15 Viet c. 109, Sched. A., No. 12.] 
— Re Charles v. lewis 5: McMahon 
(1851), 2 O. L. Ch. 171.-~CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

249 vil. For 1 D. L. R. 84 read 
“ 1 D. L. R. 265,*» & for “ 22 Man. 
L. R. 597 read “ 22 Man. L. R. 

PART V. SECT. 3. SUB-SECT. 6. 

f i. Non-compliance with statu- 

tory . qualifications — Election Laws 
Amendment Act, 1920, a. 6 (1), (2).] — 
Votes cast by persons whose names 
were on the lists, but who had not been 
residents of the electoral district for 
three months next preceding the day 
of polling : — Held : illegal. — Mebceb 
V, Homuth (1924), 55 O. L. R. 245. — 
CAN. 

PART VI. SECT. 6. 

323 i. Who is a candidate.] — Where 
pltt. was selected as a candidate, & 
statements were published oonoornltig 
him, & a writ In an action for Ubol was 
issuM before the Issue of the writ for 
the election, but after the vacancy 
had occurred :-—IIeld : pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was published. 


— Cullen v. Stanley, [1926] 1. R. 

73.— IR. 

8d. Deposit payahlc — Return of — 
Successful candidede entitled to return 
noUvithstanding refusal to take pre- 
scribed oerfA.}— O’D onoghtie v. Red- 
mond Roche (1), [1927] I. R. 152. — 
IR. 

PART VI. SECT. 7. 

480 i. Refused of nomination hy 
returning officer — Jurisdiction of couH 
— To compel returning officer to accept 
nomination <Sr grant poll.} — Re Adding- 
ton EiJErrroN, [1927] 1 D. L. R. 188 ; 
69 O. L. R. 670.— CAN. 

PART VI. SECT. 9. SUB-SECT. 1.— 
A. (a) i. 

sf. To candidal — To induce with- 
drawal of candidature — What amounts 
to.] — Re South Bkuoe Pbovincial 
Election, Johnston v. McCallum 
(1927), 61 O, L. R. 392 ; 33 O. W. N. 
135.— CAN. 

gjj, .] — North 

Bbuce Provincial Election, Fenton 
V. Me^'BINNEY, [1927] 4 D. L. R. 397 ; 
61 O. L. R. 99.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— 

B. (a). 

881 iv. Speech at 

picnic instead of hiring hcdUY-^lATSBXTEB. 
V. Homuth (1924), 65 O. L. R. 245. — 

CAN. 

r (p. 91) i. .] — The act of an 

agent In treating an elector to a drink, 
without the knowledge or consent of the 
candidate, 8c at the emphatic request of 
the elector ; — Held ; not to have been 
a corrupt practioD. — ^A dams v, Huok 
(N o. 2), [19261 1 W. W. R. 813 ; 20 
Saak. h. R. 433.— CAN. 
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PART VI. SECT. 9. SUB-SECT. 1.— 

B. (b). 

896 xlx. For “ 23 p. L. R. 573 read 
“ 26 D. L. R. 673,” 

895 XXV. Entertainment db 

picnic — At meeting of supporters for 
speech by candidate — Expense of hiring 
hall saved .) — Payments were made by 
resp., through his offioied agent, for 
the services of a band 8l an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
resp.’s oanoidatore, 8c at whioh he 
made a speech : — Held : these pay- 
ments. though they might be considered 
corrupt practices, were not made with 
corrupt intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the pionio was saved the 
expense of hiring halls, which would 
have been a legitimate expense. — 
Mebceb t>. Homuth (1924), 55 O. L. R. 
245.— CAN. 

PART VI. SECT. 9, SUB-SECT. 3. 

b i. Band <t entertainment at picnic.] 
— Mebceb ©. Homuth (1924), 65 
0. L, R. 246.— CAN. 

PART VI. SECT. 10, SUB-SECT. 7. 

n t, — Presumption Oiat duties pro- 
perly carried Re Pbovinotal 

Electionb Act, Smith v, Oathsb- 
wood,J1925J 3 D. L. R. 770; [1925J 
3 W. W. R. 54.— CAN. 

n ii. Breach of duties — Effect of,] 

— Breaches by a prosidlng officer of the 
rules of procedure prescribed for the 
performance of Ms duties do not 
necessarily render an election void.— 
Re Provinciax Elbotionb Act, Smith 
V, Cathrkwood, [1926J 3 D. L. B. 
770 ; [1926] 8 W. W. R. 54.— CAN. 



V(d. XX.— Eleotions. Caaes 1026a— 1075. 


Part VII. — Municipal 

1025a. Description as commonly 

understood..] — nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ** Charles 
Arthur Burman as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as “ Charles Burman ” oEdy : 
— Keld : the defect was not such .as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), B. 241, the words “ commonly 
understood ** in that sect. ^meaning ** com- 
monly imderstood by any person' comparing 
the nomination paper & the burgess roll.** — 
Moorhousb V, Linnby, Thorpe v. Linnet 
(1886), 16 Q. B. D. 273 ; 63 L. T. 343 ; 49 
S. P. 471 ; 33 W. R. 704 ; 1 T. L. R. 600, 
D. C. 

Anrwt<aion8 Bowden t>. Besley (1888), 21 Q. B. D. 

809 ; Gledhlll v. Crowtter (1889), 23 Q. B. D. 136. 

1038a. From election address.] — An election 

address not exhibited for general display, 
but only circularised in envelopes by post 


and Other Elections. 

or by hand: — Held: not a “ bill, poster or 
placard ** within Municipal CorruptPractices 
Act, 1884 (c. 70). — Be Election op Common 

COUNCILMBN FOR THE WARD OF FaRBINGDON 

Without in the City op London (1925), 
161 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
Is communist.]— Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the cftect that pltfs. were 
communists: — Held: t’ *5 statements com- 
plained of were nofefaisc. statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Associated Newspapers, Ltd. 
(1926), 89 J. P. 206 ; 42 T. L. R. 37. 

1076. Add* Citation : — sub nom. Re Saffron 
Walden Election, Ex p. Robson, 61 J. P. 
199. 


part VI. SECT. 11, SUB-SECT. 3.-~A. 

d (p. 109) i. CourUerfoil not wholly 
detached,] — Ballots, from which the 
ooimterfoil has not been detached by 
the officer taking the ballot, should 
be counted on an election under Pro- 
vincial Eleotions Act, 1020. Ballots to 
which only a small portion of tho 
oonnterfoil remained attached, such 
portion furnishing no means of idonti- 
itying tho voter, should be counted. — 
Be Dbwdnky Elbotiok Appeal, Smith 
V, Cathkbwood, 11924) 3 W. W. R. 
947.— CAN. 

counterfoil.'^ 

Where the deputy returning officer 
did not initial the ballots in the manner. 

S rescribed bv the statute, but initialled 
tie coimteriolls, whioh he afterwards 
destroyed : — Held : this irregularity 
did not a.fleot the elootion. — ^M ebceb v. 
HomuTH (1924), 66 O. L. R, 246. — 
CAN. 

a (p. 110) i. Signed voting paper.] 

— Maplb Valley Case (Ont.), [1926] 
1 D. L. R. 808.— CAN. 

o(p. 110)1. ,] — At a general 

provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters omy nine were enclosed 
in envelopes beariag the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in plebiscite enveltmes 
bearing plebisoite affidavits. The 
affidavits required of such eleven 
absentee voters in the elootion were not 
sent to the returning officer nor 
accounted for in any way, & there 
was no ovidenco to show from which 
envelopes the votes for the respective 
candidates had been taken : — Held : 
in the absence of any evidence of fraud 
or oolluBlon, the above facts were not 
grounds for declaring the election 
void. — Re Pbovinoial Eleotions Act, 
Smith v. Oatherwood, I1926J s 
D. L. R. 770 ; [1926) 8 W. W. R. 64.— 
CAN. 

0 (p. 110) ii. Non-com- 

pliance hy presiding oi^Icer.}— Absent 
voters* ballots, whioh have been en- 
closed in envelopes on whioh the 
presiding officer has failed tn affix, as 
required by Provincial Elections Act, 
8. 106 (3), his official mark across the 
line where the envelope is dosed, 
should be counted. — Re Dswdnby 
ELBonoN Appeal, Smith v. Gather- 
WOOD, 11924] 3 W. W. R. 947.— <3AN. 

PART VI. SECT. 11, SUB-SECT. 3.— B, 

S90 V. Alberta Election Act 

J.S. 


1924 (c. 34), B. 82.] — The above sect, 
is mandatory & must be substantially 
complied with, & the use of tho words, 
one, two, tliree, etc., instead of the 
figures, 1, 2, 3, etc., renders a ballot 
void ; but If It is cltjar that a figure 
can reasonably bo said to have been 
honestly Intended for the figure 1, it 
is sufficient, even though it is not 
precisoly the same form of the figure 
as that printed in tho Act . — Re 
Alberta Election Act, Re Bow 
Valley Election (Alta.), [1926} 4 
D. L. R. 117 ; [1926] 3 W. W. R. 1.— 
CAN. 


PART VI. SECT. 12. 

915 X. Unqualified persons 

allowed to vote — Illegal votes exceeding 
majoriiy .] — Reap, was returned as 
oleoted by a majority of only 15 votes. 
Tho evidence showed that 21 votes 
wore cast by persons who had no right 
ta vote : — Held : the election should 
bo declared void, although It could not 
be shown in whoso favour the illegal 
votes wore oast. — ^M srobb v, Homuth 
(1924), 65 O. L. R. 245.— CAN. 

916 xi. Ballot papers issued d? 

accepted in excess of voters on register .] — 
Whore In a polling sub-division 137 
ballots were found in tho box & only 
134 names appeared in the poll -book : 
— Held : an irregularity, which did 
not affect the result of the election.— 
Mercer v. Homuth (1924), 66 O. L. R. 
246.— CAN. 


PART VI. SECT. 13. 

m. For ” Power of Supreme 

Court to compel ** substitute Recount 
— Power of Supreme Court to compel.** 

m i. Under Manitoba Election 

Act — Not applicable to election under 
proportional representation system .] — 
JBe Manitoba EuBsunoN Act, Re 
WiNNiPBO Electoral District, [1927] 
3 W. W.^. 92 ; 37 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 15, SUB-SECT. 2.— B. 

964 i. Error in return — Liability of 
candidate to penalties — Not for accidental 
omission of one srnaU item.] — McInnks 
V. Bird, [1926] N. Z. L. R. 638.— N.Z. 

PART VII. SECT. 1. 

b1. Place of dection — Outside word — 
Election void.] — R. v. Preston (1861), 
2 0. L. Ch. 178.— CAN. 
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PART VII. SECT. 3. 

1 (p. 121) I. : .]— R. V. 

Jackson, [1927] 2 D. L. R. 977 ; 60 
O. L. R. 264.— CAN. 

a (p. 122) i. S. P. Smtwiy v. Evans, 
[1927] 4 D. L. R. 629 ; 38 B. 0, R. 
468.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— C. 

n i. Casting vote given by 

lot.] — On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. Tho returning offloer then 
prepared a numbor of slips which wore 
put in a hat & mixed up. The return- 
ing, officer asked a voter to draw, 
stating ho would give the easting vote 
to tho candidate whose name first 
appeared. On the petition of the 
nnsuooessful candidate : — Held : tho 
election was void Sc a new election 
ordered. — Rs Municipal Elections 
Act & Tomsbtt, [1924] 1 D. L. R. 
921 ; 33 B. O. R. 377.— CAN. 

n ii. Striking out vote 

wrongly entered.] — New election 
ordered. — R. v. Rankin (1861), 2 
C. L. Ch. 161.— CAN. 

n iii. Improperly closing 

poU.] — Now election ordered. — R. v, 
Ma^HANT (1851), 2 C. L. Oh. 189. — 

CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— 

F. (a). 

sn. Must he strictly proved,] — R. 
(Glover) v. Little & Armstrono, 
(1926] 2 D. L. R. 1066 ; 59 O. L. R. 
28.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 

G. (a). 


sp. Copy of collector* 8 roll not furnished 
to returning officer.] — Held: an irregu- 
larity, for which tho election might bo 
avoided. — Re Charles v, liEwis Sc 
McMahon (1851), 2 C. L. Ch. 171.— 
CAN. 

right to vote — Except to 
give casting vote.] — Exp, Tuttle (1860), 

4 All. 616.— CAN. 


St. Recount — BaUot not initialled by 
demdy returning officer must be counted — 
AUhough required to be rejected on count 
hy rd%umino officer.] — Re Rural 
Munioipality Act, Re Carrot River, 
Rural Municipality, Minakeb v. 
Sanderson (Sask.), [1927] 1 W. W. R. 
439.— CAN. 


« 
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Cases 1081 ^ 1 ^. Engmsh and Empire Digest Supplement. 

1089. Add. Citation: — svib i/wm. B, v. Bxfteb 1108. After this case add ** See^ notOf Municipal 

(Mayor), 3 J. P. 49. Corporations Act* 1882 (c. 60), s. 84 (1). 

1154a* .] — V , St. Mary Nbwinotoh 

1090. For the existing paragraph substitute the (Governors) (1848), 6 Dow. &; L. 162 ; Cripps 

following paragraph : — Church Cas. 117 ; 2 Saund. & C. 303 ; 17 

8.P , — B. V, Gloucester (Mayor) (1888), L. J, Q. B. 220 ; 11 L. T, O. S. 205 ; 12 Jur. 
2 J. P. 777. 918. 


Part IX.- — Petitions. 

1598. Add, Annotation : — As to (2) Gonsd. Cam* alleging himself to have been a candidate 

bridge County Council Petn., Fordham v. at the election, presented a petition against 

Webber, [1926] 2 K. B. 740. the election of resp. ; — Held : petitioner 

was not right in aJlegmg himself to nave been 
1598s. Candidate — Necessity for declara- ^ candidate at the election for county 

tion or nomination.] — ^An election for the aldermen, as he had not been elected & had 

office of county aldermen took place at a ^^t declared himself before the election as a 

meeting of a cointy councU, & vofing papers candidate for election, & the writing by the 

were signed & personally delivered to resp., voter of petitioner’s name & address on the 

who was chairman of the county - council & voting paper did not amount to a nomination 

of the meeting, & were openly produced & of him as candidate within Municipal 

read by him. Amongst the voting papers Corporations Act, 1882 (c. 60), s. 77, & he 

was one containing a vote for petitioner, by was not, under s. 88 of the Act, entitled to 

writing his name & address oii the voting present a petition for the purpose of question- 

pape^as a county alderman. Forty-fouf ing the election of resp.-^AMBRiDGB County 

voting papers contained votes for resp. as a Council Case, Fordham t;. W^BER, [ ^26] 

county alderman. Neither petitioner nor 2 K. B. 740 ; 94 L. J. K. B. 891 ; 89 J. P. 

resp. had before the election declared himself 181 ; 41 T. L. R. 634 ; 69 Sol. Jo. 779, 

to be a candidate at the election of county D. C. 

aldermen. Besp. declared himself to be 1626. Add. Citation : — mb nom. Re Hereford 
elected amongst others a county alderman, Municipal Election Petition, Ex p. 

& petitioner was not elected. Petitioner, Garrold, 6 T. L. B. 411. 


Part X.— Criminal Law, Penal Actions, and Injunctions. 

1693. Add. Armotaiion : — Consd. Thomas v. Bolton (1928), 139 L. T, 397. 


PART VII. SECT. 6, SUB-SECT. 2.— C. 

■w. Secrecy of haUot — IfecessUy 
/w.)— Where at an elootJon of a mayor 
Sl ^dermen the prorisloiiB of Con* 
solidated MtinioipaJ Act, 1922, enjoin- 
ing Beoreoy of the ballot were generally 
ignored : — JETcW ; the non-compliance 
with the proviBions of the Act had 
eftected the reenlt of the election, & 
a new election ordered. — R. (.Tacques) 
V. Mxtohell (1924), 66 O. L. R. 286. — 
CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 0. 

fz. Secrecy of ballot — Necessity 
/or.]— Where at an election of alder- 
men of a city tho provlsioiiB of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot were generally 
ignored : — Held : the election was 
invalid. — R. (Jaoqttsb) v. Mitchell 
(1924), 56 O. L. R. 286.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 

h 1. .] — Held: It was not the 

duty of the ct. to pronounce upon the 
consUtutlonal right of the executlvo 
to direct the issue of a new writ. — 
Be Nipissino Dominion Election, 
Kzxxnc V . Vabin, 21 C. L. T. 268. — 
CAN. 



1 D. L. R. 690 ; 68 O. L. R. 197.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

p i. .3 — Held: Contro- 

verted Elections Act, R. 8, S. J920 
(o. 6), 8. 4 (c), had been complied with 
by a petition which alleged that resp. 
** was guilty of, by himself & ws 
agents, corrupt practices within 
Saskatchewan Elcrtion Act, R. B. S. 
1920 (c. 8), 88. 247, 249, 261 & 262, 
& amendments thereto.” — A dams e. 
Huok. [1926] 3 W. W. R. 646.— CAN. 

»y. Proof of idcrUtly of petitioners d: 
ereevtion of pcfiiion.J — The identity of 
petitioners & their execution of the 
petition should be proved by calling 
each peUtioner to prove his own 
identity & status. — Re Munjoipal Act, 
Heather v, Maodook, (1926] 2 

W. W. R. 464.— CAN. 

PART DC. SECT. 1, SUB-SECT. 4.— B. 

m i. From dismissed b^ore trial 

of petition for irregularity eld : the 
Bupreme Ot. of Canada hod no juris- 
dioUon to entertain such an ^peal. — 
VAL1ANTK8 17 . BELT., [1927] 3 D, L. R. 
796 ; [1927] S. C. R. 341.— CAN, 

PART IX. SECT. U SUB-SECT. 6.— E. 

kf. Failure to esUtblish — Effect.] 

— HVOKMAATm 17 . HNiCJOiB. {19261 2 
D. L. R. 798 ; 68 N. S. R. 492.— CAN. 


PART IX. SECT. 2. SUB-SECT. 1. 

p i. . United Provinces Muni^ 

cipalUies Act, 1916.1 — There is no right 
of appeal against the order of a oomr, 
on an elooUon petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916. — Abdur Rahman, 
BON OF Ismail i7. Abdur Rahman, 
BON OP Zahuri (1925), 1. L. K. 47 AH. 
513.— IND 

ia. Jurisdiction of judge to fix Urns 
dt . plane of trial — NotwUhstandtng 
absence of rules. I— /fc Slocan Municipal 
ElbcttOV(1902), 9 B. 0. R« 113. — CAN. 

»b. Whether civil action lies.] — A 
suit will uot lie in a civil ot. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. is the person 
entitled to be declared elected. — Abbub 
Rahman, son of Ismail v, Ajbbur 
Rahman, bon of Zabubi (1936), 
I. L. R. 47 AU. 613.— IND. 


PART IX. SECT. 2, SUB-SECT. 2. 

•d. Joinder of parties.] — Consoli- 
dated Munioip^ Act, 1922, 8. 172 
(1) (a), does not give power to Join a 
city oorpn. as an ” other 'person.*' 
as a party to proceedings to avoid 
a municipal election. — R. (Jaoqubs) 
V . Mitchell (19i34), 66 0. L. K. 386»— 
CAN 
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7ol. XX. Cases 1— 48a. 


ELECTRIC LIGHTING AND POWER. 

Part I. -Powers of Board of Trade and Electricity 

Commissioners. 

!• Add* Annotaiions : — Consd* B. v. Electricity ] or revoke by special order any provisional 
Comrs., Ex p. Yorkshire Electric Power Co. order made under Electric lighting Acts 

(1927), 91 J* P. 191, Rcfdi. R. v. Church & confirmed by Parliament, does not Include 

Assembly Legislative Committee & Church a power to amend or revoke a special order 

Assembly, Ex p* Haynes Smith (1927), 44 by another special order. — R. v. Transport 

T. L. R. 68. Minister, Ex p, Leicestershire & War- 

8a. Amendment or revocation of special wickshire Electric Power Co. (1928), 139 

order.} — ^The power conferred by Electricity T*. 660 ; 92 J. P. 171 ; 44 T. L. R. 823 ; 26 

(Supply) Act, 1919 (c. 100), s. 26, to amend G. R. 572, D. C. 


Part II. — Powers, Duties, and Liabilities of Undertakers. 


6. Add* Annotatiom : — As to (1) FoUd. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. As to t2) Refd. A,-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
As to (3) Refd. A.-G. v. County of London 
Electric Supply Co., [1926] Ch. 542. 

6a. Abstraction of water — Other source.*'] — 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “ river, 
stream, canal, inland mivigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1). — Metropolitan 
Water Board v. Transport Minister 
(1925), 90 J. P. 62 ; 42 T. L. B. 166 ; 24 
L. G. B. 289, 

10. Add. Annotation : — Refd. A.-G. v. County of 
London Electric Supply Co., [1926] 642. 

12. Add. Annotation: — As to (1) Consd. Caer- 
philly U, D. C. V. Griffin (1927), 44 T. L. R. 
132. 

‘25. Add. Annotations : — As to (1) Consd. St. 
Nicholas Aeons, London v. L. C. O., [1928J 
P. 102. Refd. St, Nicholas Aeons v, L. C. C., 
[1928] A. C. 469. 

80a. Injunction to restrain supply by another 

person.] — ^Pltfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), B. 28, to restrain deft, from 
supplying electricity to certain consumers in 
the area : — Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed. — Caerphilly Urban District 


Council v. Griffin, [1928]. Ch. 171 ; 97 
L. J. Ch. 139 ; 138 L. T. 516 ; 92 J. P. 6 ; 44 
T. L. R. 132; 26 L. G. R. 38. 

42a. Supply to premises partly outside area — 

Point of supply within area.] — Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 66) k. 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators' area of supply. Sect. 6 of the Order 
prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply , a firm having a 
small part of its premises vithin defts.' area 
of supply & the remainder of the premises in 
the relators' area of supply. For the purpose 
of this contract defts. erected their. apparatus 
on the part of the premises of the firm within 
their area, & the consumers' terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that pai*t of the, premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relaters to restrain defts. from supplying 
energy to the firm outside their area ; — Held : 
the point of supply was the consumers* 
terminals, So as the firm's terminals ' were 


PART 1. SECT. 8. 

sa. Whether tmder jurisdiction of 
Public UtUiHes Board of CotmhiaeionerB 
— iVoi St. John Poiver CommiaHoners.} 
— Ex p. New Brunswick Power Oo. 
(N. bT. 11926] 1 D. L. R. 483.— CAN. 

sb. " — Andover Jb Perth Electric 
tight Cormniasioners.} — Ex p, Andover 

Perth Elbctbio Light Oombs. 
(N. B.), C19261 1 n. li. R. 660— CAN, 


PART IL SECT. 9, SUB-SECT. 8. 

If I, ErectUm of. wlea .\ — 

The Hydro -Eleotrio Power Commis- 
sion of Ontario has no right, either 
under Power Ck>miuis8ion Act, 1915. 
a. 6, or otherwise, without the oousent 
of the munio^el qorpn. controlling 


a highway, to place poles & wires 
upon tho highway. — Hydro -Elbctbio 
Power Commission op Ontario v. 
Grey County (1924), 66 O. L. R. 339. 

—CAN. 

PART U. SECT. 9, SUB-SECT. 5. 

See oaso in Sect. 18, suh-seot. 2, post. 

PART 11. SECT. 11, SUB-SECT. 2. 

li. Failure hy default of 

undertaker .} — In an action for damages 
for failure to supply electric power 
under a oontraot made in Nov. 1912 
between the partios, it was admitted 
that defts. had developed enough 
power in Jan. 1921, when the shortly 
ocounod, to have supplied all require- 
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ments of pltfs., & that they, did not 
give them tho power owing to the 
requirements of other oustomors : — 
Held: defts. could not set up the 
requirements of other oustomers os 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absolute undertaking. — Hollingeb 
Consolidated Gold Mines, Ltd. e. 
Northern Canada Power Co., Ltd., 
{19231 4 D. L. R. 1205 54 O. L. R. 

608.— CAN. 

1 ii. Under agreement with 

mvnidpalUy’^ Construction of agree’- 
ment,] — Maple Ridge Corpn. v. 
Western Power Co. op Canada, 
[1926] 2 D. L. R. 526 ; 37 B. C. R. 
262.— CAN. 



Cases 42a— lUa. English and Emfibe Bigbst Sufplembnt. 


within defts.’ area, defta. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909. — v. County op 
London Elkctbic Supply Co., [1920] Ch. 
642 ; 95 L. J. Ch. 857 ; 136 L. T. 601 ; 42 
T. L. R. 328 ; 70 Sol. Jo. 486. 

47* Add, Annotation: — As to (1) Refd. Crediton 
Gas Co. V. Crediton U. 0., [1928] Ch. 447. 

52. For the paragraph in the original volume 
substitute the following x>aragraph : — 

— ^ Not incompatible with performance of 
statutory duties.] — ^By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a cei'tain maximum price, but 
with autnorlty to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
m their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. a^eed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pl^s., the 
S. Corpn., but defts. still remained plectricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 
Itfs. brought an action to restrain their 
reach of agreement. Defts. contended that 


their agreement was uUra vires both under 
Electric Lighting Act, 1882 (c. 66), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory tmder- 
takings : — Held : the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did hot fetter the powers 
of defts. & was not incompatible with the 
performance by them of their statutory 
duties, & was not therefore ultra vires, — 
SOUTHPOBT COBPN. V. BiBKDALE DiSTRICJT 
Blbotjeuo Supply Co., [1926] Ch. 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 354 ; 89 J. P. 149 ; 
69 Sol. Jo. 623 ; 23 L. G. B. 490, C. A. ; affd, 
sub nom, Birkdale District Electric Supply 
Co. V. Southport Corpn,, [1926] A. C. 356 ; 96 
L. J. Ch. 687 ; 134 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R, 167, H. L. 

64. Add, Annotation : — ^Refd. Graigola Merthyr 
Co. V, Swansea Corpn. (1927), 138 L. T. 465. 

67. Add, Annotation : — ^Mentd. Horton’s Estate v, 
Beattie (1926), 42 T. L. R. 701. 

72. Add, Annotations : — Consd. Noble v, Harrison, 
[1926] 2 K. B. 332. Dlstd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 92 J, P. 180. 
Refd. Ilford U. C. v, Beal. [1025] 1 K. B. 671 ; 
Booth V, Thomas (1926), 95 L, J. Oh. 160; 
Smith V, Q, W. By. (1926), 136 L. T. 112; 
Glanville v. Sutton (1927), 44 T. L. B. 98; 
G. W. By. r. S.S. Mostyn, [1928] A. C. 67. 
Mentd. Hines v, Tousley (1926), 96 L. J. K. B. 
773. 


Part IV. — Special Legislation — Power Acts. 


111. Add, Annotation: — Consd. Southport Corpn. 
V, Birkdale District Electric Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary.] 

— R. V, Electricity Combs., Fa; p. Yorkshire 
Electric Power Co. (1927), 138 L. T. 230; 
91 J. P. 191 ; 44 T. L. R. 26 ; 25 L. G. B. 624, 
D. 0. 


PART II. SECT. 11, SUB-SECT. 6.—B. PART II. SECT. IS, SUB-SECT. 3. 


PART II. SECT. 27, 


sk. Whether erUitUd to lien — Under 
Public Utilities Act, li, S, O., 1914 
(c. 204), 8. 27.] — Welland Citt v. 
Electric Steel & Metals Co., Ltd., 
[1927] 2 D. L. R. 168; 60 O. L. R. 
127.--CAN. 

si. Supply to tenants — 

Tenants evicted. ] — H^d : the only rigrht 
of the undertakers was to rooovor 
(tamagfes for the refusal of the oou- 
Burners to carry out their contract. — 
/fe MoKittrick Properties, Ltd., 
[1927] 2 D. L. R. 93 ; 60 O. L. R. 132.~ 
CAN. 


PART II. SECT. 13, SUB-SECT. 2, 

st. Falling vHres — Compensation.]-^ 
Damage to land or stock from fiekllinfi 
wires, arising apart from unauthorised 
or negligent acts on the part of -a powoi 
board for which claimants would have 
a remedy by action at law : — Held : 
improbable & too Bpeculetire to form 
a subject of compensation. — W ood v, 
Taranaki Electrio-Power 
[1927] N. Z, h, R. 392.~-N.2. 


78 1. lAmitalion of — Statutory 

authority,] — The principle of Hylands 
V, FleUmer, No. 72, does not apply to 
persons properly exercising their 
statutory powers. — Hancock v. Mid- 
land Junction MuNToiPALrry Oorpn. 
(1926), 28 W. A. L. R. 91.-— AUS. 

PART II. SECT. 25. 

•a. Property in apparatus on 
premises — Transformers, switches dt 
ouU)s,}—neld : the words dynamos, 
poles & wires** In 3 Edw. 7, 1903, 
o. 45, 8. 20, refer to the equipment 
necessary to render eleotriolty avail- 
able for the ratepayers generally, os 
contrasted with eq^pment necessary 
to supply any individual ratepayer. 
The expression ** all other machine^ ** 
construed ejuadem generis with the 
words ** dynamos, poles & wires ** 
does not include transformers, switohes 
or electric hulhs in private houses or 
factories. Sc which would only benefit 
the individual ratepayers & not the 
general body of the ratopayors. — Ex p, 
Lewis, [1923] 1 D. L. R. 146 ; 50 
N. B. R. 446.— CAN. 


•b. Whether compulsory — Agreement 
with provision for arbitration con- 
firmed by statute.] — An agreement 
between a municipality & a oo. for 
the supply of clootrio light & other 
servioes to the oitizens of the muni- 
oipality contained a clause for the 
adjustment of rates In future between 
the parties with provision for arbn.. 
Sc an Act was passed in 1906 
confirming it Sc dediaring it binding 
upon the parties : — Held : the efleol 
of the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid Sc binding what 
without it might have been an Invalid 
agreement. — Red Deer (City) v. 
Western General Electric Co., 
[1924] 2 D. L. R. 317 : 1 W. W. li, 
1092 ; 20 Alta. L. R. 372.— CAN. 

■d. AtdhorUy of counsel to refer 
dispute to arbitration — Validity of con- 
seguent award — Power Commission Act, 
R, 8. 0„ 1914 (e. 39). s. 16.]— Beach v. 
Hydro Electric Power Commission 
OP Ontario, [19273 1 D, L. R. 277 ; 
[1927] S. 0. R. 251.— CAN. 
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Tol. XX. — Cases 2 — 368. 


EQUITY. 

Part I. — -Nature and Purpose of Equity 

2. Add, Annotation : — ^Mentd. Re Wait, [1927] 1 Ch. 606. 


Part il. — Equitable Maxims. 


30. Add. Annotation : — Retd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

31. Add. Annotation: — ^Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1027), 137 L. T. 187. 

44. Add. Annotation : — Retd. Wright v. Morgan, 
[1926] A. C. 788. 

59. Add. Annotation : — ^Retd. Charles v. Cardiff 
Collieries (1928), 44 T. L. B. 448. 

76. Add. Citatian .*—182 L. T. 21. 

101. Add. Annotation : — Retd. Liggett (Liverpool) 
V. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation : — Retd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. B. 21. 

140a. 8. P. Rich v. Sydenham (1671), 1 Cas. in 
Ch. 202 ; 3 Rep. Ch. 74 ; 21 E. B. 733. 

159. Add. Annotations: — As to (1) Consd. Re 
Wait, [1927] 1 Cli. 606. As to (2) Consd. Re 
Wait, [1927] 1 Ch. 606. 

». Add. Annotcdion : — Retd. Re Wait, [1927] 
1 Ch. 606. 


193a. Purchase pendente lite.] — 

purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside. — Sorrell C hpenteb (1728), 

2 P. Wms. 482 ; 24 B. L. C. 

AnnofaiUma : — Consd. Bellamy r. S^lno (1857), 1 Do Q. 
& J. 566 ; Wigram v. Biiokloy, ri8U4] 3 Ch. 483. Befd. 
Motcalfe v. Finvortoft (1813), 2 Ves. & B. 200. 

233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to mtgees. : — Held : they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with. — 
Bulley V. Bulley (1874), 9 Ch. App. 739 ; 
44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. JJ. 

252. Annotations : — For “ Refd. Stickney v. Keeble 
[1916] A. C. 386 ** read “ Consd. Stickney v. 
Keeblo, [1915] A. O. 386.** 

Add Annotation : — Apld. Bernard v. Williams 
(1928), 139 L. T. 22. 

253. Add. Annotation : — Retd. Bernard v. Williams 
(1928), 139 L. T. 22. 


Part III. — Equitable Jurisdiction or Equitable Relief. 


258a. 8. P. Drewby v. Barnes (1826), 3 Russ. 
94 ; 5 L. J. O. S. Ch. 47 ; 38 E. R. 611. 

AnnoicUions : — ^Mentd. A,-G. v. Pearson (1846), 2 Coll. 581 ; 
Delaruo v. Church (1851), 20 L. J. Ch. 183 : Preston v. 
Great Yarmouth Corpn. (1872), 7 CJh. App. 667, n. 

292a. Pleading.] — Sturton v. Richard- 

son (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 153 
E. R. 7 ; enb nom. Richardson v. Sturton, 
3 L. T. O. S. 164. 

AnnoicwUms : — ^Befd. Eason v. Henderson (1848), 12 Q. B. 
986 ; Henderson v. Eason (1851), 17 Q. B, 701. 

293a, One tenant in common locking gate 

& taking away grass.] — Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account. — J acobs v. Seward (1872), L. R. 


5 H. L. 464 ; 41 L. J. C. P. 221 ; 27 L. T. 
185 ; 36 J. P. 771, H. L. 

Annotation; — Befd. Blrkin v. Smith, [1909] 2 K. B. 112. 

803. Add, Annotation : — ^Retd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. B. 
21 . 

332. Add. Annotations : — Mentd. Ouellette v. 

Canadian Pacific Ry., ' [1926] A. C. 569 . 
- Gilbert v. Gilbert & Rougher ( 1927), 96 L. J. P; 

137 ; Auchteroni v. Midland Bank, [1928] 
2 K. B. 294 ; TiDing-Stevens Motors v. Kent 
County Council ^-Transport Minister (1928), 
139 L. T. 265. 

347. Add. Annotation : — Retd. Andersou v. Equit- 
able Assce. Soo. of the United States (1926), 
134L. T. 667. 

,358. Add. Annotaiion: — ^Retd* Ro Barratt, Na- 
tional Provincial Bank v. Barratt, [1925] 
Ch. 660. 


PART II. SECT. 5, SUB-SECT. 1, 
97 i. Imposition of equitable tqrma — 
Ab condition of relief .] — A person who 
seeks equity must do equity, & there- 
fore one who demands peiformanoe of 
on agreement to h<rtd property In 
trust for him must be content to have 
the agreement equitably oonstr^d. — 
Re BbOAL PHONOaBAPH Co.,Mx p. 

Tbubtbb, [1924] 1 D. L. B. 947 ; 4 
O. B. rTIi^.— CAN. 


PART 11. SECT, SUB-SECT. 8. 
■a. AppUeaide to school oorporaHon.] 
— Niagara Public Sonoot. Board v. 


Qubbnston Women’s Institute, 
[1926] 4 D. L. B. 13 ; 59 Q. L. B. 213. 
—CAN. 


PART II. SECT. 6. 

180 Vi. MoGuiRB V. 

Prosser, [19261 3 D. Ii.B. 866.— CAN. 


PART lU. SECT. 8, SUB-SECT. 8.— 

B. (a). 

■d. MaterialUu of error — Parti^ 
in fiduciary reloWons^iip.)— The- ots. 
will grant permission to reopen ^ 
aooount that hew been settled for 
errors less Considerable than usual 
where the parties stand In a flduoiary 
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relationship. — B ahim v. Low (1924), 
I. L. B. 3 Ban. 1. — IND. 

PART in. SECT. 8, SUB-SECT. 8.— 

B. (b). 

818 Iv. — — ^Where a sing'e 
fraudulent error Is dlscM>vered In settled 
aooounts, the proper order for the ot. 
to make is for the reopening of the 
whole aooount. — B ahim v. Low (1924), 
I. L. R, 3 R^. 1. — IND. 

PART III. SECT. 3, SUB-SECT. 8.— C. 

802 il, p'or what mistakes ,] — 

Where an error of importance has b^n 
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Part IV. Exercise of Equitable Jurisdiction by the 


High 

476. Add^ Annotaiion : — Mentd. Ideal Films v, 
Bichards, [1927] 1 K. B. 374. 

482. A dd. Annotation : — Qenerallyi Mentd. The City 
of Baroda (1926), 134 L; T. 576. 

484. Add, Annotation . -Mentd. Pumell v, Boche, 
[1927] 2 Ch. 142. 


Court. 

601. AM, Annotation : — Reid. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

604. Add, Annotation : — As to (2) Retd. Be Wait/> 
[1927] 1 Ch, 606. 

506. Add, Annotation : — Refd. Be Mason (1928), 
97 L. J. Oh. 321. 


Part VI. — Priority. 

511. Add,' Annotations : -Apld. Commonwealth Trust v, Akotey, [1926] A. C. 72* Reid. JTones v. 

Waring & Gillow, [1926] A. 0. 670. 


Part VII.— Notice. 


649a. -.] — The doctrine of constructive notice 

operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — ^H otobton 
C o. V, Notharo, Lowe & Wili^s, [1927] 

1 K. B. 246 ; 96 L. J. K. B. 25 ; 130 L. T. 
140, O. A. ; affd„ [1928] A. 0. 1, H. h, 

Jnnofations: — Mentd. Kreditbank Cassel Q. m. b. H. v, 
Schenkers, [1927] 1 K. B. 826 ; Liggett (Liverpool) v, 
Barclays Bank (1927), 137 L. T. 443. 

662. Add, Annotatio7i : — Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 

659. Add. Annotation : — Apld. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

a general rule the equitable 
doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
— Greek v. Downs Supply Co., [1927] 2 
K, B, 28 ; 96 L. J. K, B, 634 ; 137 L. T. 174, 
C. A. 

687. Add, Annotation: — As to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v, Schenkers, [1926] 

2 K. B. 450. " 

699. Add, Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

719a. .] — Hall v. Smith (1808), 14 

Ves. 426 ; 33 E, B. 584. 

Annoiatiom: — Consd. Pope v. Garland (1841), 4 Y. & C. Ex. 
; Drysdale v, Mace (1854), 2Bm. « G. 225 ; Grosvenor 


V. Green (1858), 28 L. J. Oi. 173 ; Phillips v. Miller (1875), 
L. R. 10 O. P. 420* Beld. Adams v, Lambert (1838), 2 
.Tut. 1078 ; Carroll v, Keays, Keays v, Carroll (1873), 22 

W. R. 243. 

727. Add, Annotation : — Apld. Melzak v, Lilienfeld, 
[1926] Ch. 480. 

735. Add, Annotation : — Mentd. Hardio & Lane 
V. Chiltem (1927), 96 L. J. K. B. 773. 

746. Add, Annotation : — Refd. Re Des Beaux So 
Setchfield’s Contract, [1026] Ch. 178. 

760a. Notice of mortgage — After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — ^An owner of a house mortgaged 
to first; second & third mtgees. He then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, Ss 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, & the cheque was 
paid : — Held : he was not a purchaser for 
value without notice. — ^Tildeslby v. Lodge 
(1857), 3 Sm. & G. 543 ; 80 L. T. O. S. 29 ; 
3 Jur. N. S. 1000 ; 65 E. B. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged Sc purchase-money paid 
but before assignment of term.J — ^M bynell 
V, Gabraway (1662), Nels. 63 ; 21 E. R. 790. 


proved in. an account stated, though 
snob error may not be important 
enough to Justify the opening of the 
settled accounts, the ot. should permit 
the accounts to be surcharged & 
falsified generally. — Rahim v. Low 
(1924), I. h, R. 8 Ran. l.—IND. 

362111. Parties in ftd'uciary 

relalionahip,] — The ots. will grant per- 
mission to surcharge & falsify an 
account that has been settled for 
errors less oonsiderable than usual 
where the parties stand in a fiduciary 
relationship. — Rahim v. Low (1924), 
I. Ii. R, 3 &n. 1.— IND. 

866 L Overc^rffe — Acquiesced in,] — 
Where an overcharim has been paid by 
a principal with knowledge of the 
overcharge Sc withbut protest, he 
cannot be permitted to question sueh 
payment after the aoeoanta have been 


settled. — R ahim v. Low (1924), I. L. R. 

3 Ran. l.—IND. 

• PART IV. SECT. 2. 

si. In Ontario — Deprivation of Hdht 
to present claim to D^^artmenl of Crown 
Lafwis.3 — Johnston v, Steaoy, [ 1926] 

4 D. L. R. 902 ; 59 O. L. R. 475.— CAN, 


PART VI. SECT. SUB-SECT. 2.— A. 


6141. Time alone insufficient to give 
priority ,] — A widow Sc administratiiz 
had oamod on the business ot deceased, 


Sc appointed her son to act as manager, 
giving him cheques blank as ;to the 
amount. Sc signed on behalf of the 
trading oo. With this money the eon 
purchased various securities which he 
lodged with the bank to secure over- 
draxts for himself Sc for the oo. The 
aett of Jdn sought a doolaration that 
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the seouritles were assets of dooeased, 
Sc were held by the bank in trust for 
them : — Held : the equitable estate of 
the bank took preoedenoe over the 
equity of the next of km In spite of 
the letter’s priority of time. — S cott 
V. Sooirr (1924). 68 I. £. T. 137.— IB. 

PART VII. SECT. 8, SUB-SECT. 1. 

648 1. Nature of doctrine A — HhNBKB* 
SON V, Obavigs (1856), 2 E. 6: A. 9.-^ 
GAN. 

PART Vn, SECT. 8, SUB-SECT. 2. 

669 1, Commercial tranaaetions---* 
Doctrine not eu?plioable ,] — ^Attenrion 
drawn to (freer v. Dotims Supply Co„ 
No. 661a, mpra, — ^R. v, Hol%ERaoN 
Sc QuiOiMT Sc Union Bank of Canada 
CM]W,J1927J 4 D. L. R. 937} 8 
V. W. R. 416.— CAN. 



VoL ZX.-E«ait7. Gases 770-1816s. 


t 

Part VIII. — Equitable Assignments. 


770. Add, AnnotaiionB : — ^Distd. Euraell v. Timber 
Operators &> Oontracstors, [1927] 1 K. B. 20B. 


Consd. Be Wait, [1027] I Oh 608 Retd, Be 
Smith, Franklin v. Smith, [1928] Ch. 10. 


Part IX. — Conversion and Reconversion. 


SOSr Add* Annotation : — ^Reld. JRe Ofumarvon’s 
Chesterfield S. E., Jie Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 

807* Add. Annofodion : — Held* Re Calow, Oalow 
V. Oalow, [1928] Ch. 710. 

815a, Fines & Recoveries Act, 1888 (c. 74), 

S* 71*] — ^Testator, who died in 1876, speci- 
ficaUy devised an undivided share in freeholds 
to his son P. for life with remainders' which 
never took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under I^eases 
& Sales of Settled Estates Act, 1866 fc. 120), 
the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary I'eal estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. : — Held : the money retained* 
the character of real estate inasmuch as 
Fines & Recoveries Act, 1888, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated a^s personal estate 
for the purpose of the form of a disentailing 
deed. — Be DicasisoN’s Settled Estates, 
[1921] 2 Ch. 108 ; 90 L. J. Ch. 453 ; 126 
L. T. 628 ; 66 Sol. Jo. 632, 0. A. 

869. Add. Annotations : — ^Mentd* Be Gray, Public 
Trustee v. Wodehouse (1926), 70 Sol. Jo. 
1112; Re Robins, Holland v. Gillam, [1928] 
Oh. 721. 

916. Add. Annotations : — Refd. Ormond Invest- 
ment Co. V. Betts, [1927] 2 E. B. 826. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. C. 
143. 


937a. Specific devise of land subject to con- 

tract for side.] — ^Testator in 1926 devised all 
his freehold property situate at D, to larustees 
upon trust to hold same or the proceeds of 
^ B^e thereof for his two sons named as joint 
tenants, Sc gave Sc bequeathed his residuary 
real Sc persoxial estate to other p^mns. 
Testator possessed at the date of his will an 
un^vided moiety in smne thirty-seven acres 
of freehold land at D., ten Sc a half acres of 
which he had, in 1921, contracted to sell. 
He died in 1925, before the purchase had been 
completed, Sc owing to difficulties of title 
completion did not take ^ace rmtil Dee. 


1926 : — Held : the will having been made 
after the date of the contract for sale. Sc 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
- specific devisees. — Rf'' OvLOW, Calow v. 
Calow, [1928] Ch. 71 jD ; .7 h. J. Ch. 253 ; 
139 L. T. 235 ; 72 SofPJo. 437. 

956. Add. Annotation -Apld, Be Oalow, Calow v, 
Calow, [1928] Ch. 710. 

962. Add. Annotation : — Apld. Be Oalow, Calow v. 
Calow, [1928] Ch. 710. 

964. Add. Annotaiion : — ^Apld. Be Oalow, Calow v. 
Calow, [1928] Oh. 710. 

970. Add. Citation : — 1 Coll. 80, n. 

1034. Add. Annotaiion : — ^Apld. Be Price, [1928] 
Oh. 679. 

1068a. — When property is given by will 

on trusts for conversion Sc investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, Sc a provision that the income tintil 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life Sc remaindermen in respect of a 
reversionary interest which ought to have 
been but lias not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent. — R owlls v. Bebb, Be Rowlls, 
Walters v. Treasury Solicitor, [1900] 
2 Ch. 107 ; 69 L. J. Ch. 662 ; 82 L. T. 633 ; 
48 W. R. 662 ; 44 Sol. Jo. 448, O, A. 

Annotations : — Oonsd. ^ Wood^ Qabellini v. Woods, [1904] 
2 Ch. 4 ; Re Baker, Baker v. Public Trustee, [1924] 2 Oil, 
271. Refd. Ra Hargreaves, Hargreaves v. Hargreaves 
(1902), 86 L. T. 43 ; Re Whlteford, Inglls v. Whlteford, 
[1903] 1 Ch. 889 ; Rc Beech, Salot r. Beeoh, [1920] 1 Ch. 
40. 

1268. Add. Annotaiion: — Refd. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. C. 475. 

1316a. Contingent reversionary Interest — In 
personalty.] — Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon toust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained tmsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marriaf:e. The real estatO 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will Sc died in 1921 : — Held : inasmuch as 
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at his death testator's interest ^.was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being bom who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 


Part X.- 

1424a. Legacy to heir-at-law — Will in- 

operative to pass real estate.^] — C., by his 
will, gave aJl he should leave m the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law : — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate. — F arqu- 
H ARSON V. Colville (Lord) (1772), Rom. 
129, L. C. 

1438a. .] — Where by her will a wife 

expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it &: confined the opera- 
tion of her vnU to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions : — 
Held : she was in no way precluded from 
exercising her power of appointment by a 
subsequent will. — Gray . v» Perpetual 
Trustee Co., [1928] A. C. 391 ; 97 L. ,T. 
P. O. 85 ; 139 L. T. 469 ; 44 T. L. R. 654, 
P. C. 

1439. Add. Annotation : — Mentd. Re Field, Sander- 
son V. Young, [1926] Ch. 636. 

1578a. =.] — Where successive irrevocable 

appointments are made in favour of the same 


reconversion by his will, because he nev^ 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under liis will as personalty.— 
Sturt, Db -Bunsen v. Hardinge, [1922] 
1 Oh. 410 ; 91 L. J. Ch. 289 ; 126 L. T. 460 ; 
66 Sol. Jo. 236. 


Election. 

person, the latter appointment wHl be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
api)omtments are made will be compelled 
to elect between them. — England v. Lavers 
(1866), L. R. 3 Eq, 63 ; 15 W. R. 51. 

AnnofMions : — ^Expld. Re Tanorcd*s Settlmt., Somerville v. 

Tancred, Re Selby. Church v. Tancred, [1903] 1 Ch. 715. 

Reid. Re Bardloy'e Will, Simeon v. Freemantle, [1920] 

1 Ch. 397. 

1580a. Appointment to object within extent of 
power — ^No object In fact in existence — No 
election.] — Bulwer v. Hoarb (1825), 3 
L. J. O. S. Ch. 227. 

1581a. Invalid delegation of power— Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 

— Re Stevens (1912), 134 L. T. Jo. 83. 

1619a. Marriage settlement — Husband not 

entitled to elect against interests of other 
parties to marriage settlement.] — Croker v . 
Martin (1827), 1 Bli. N. 8. 573 ; 1 Dow. «fe Cl. 
16 ; 4 E. R. 987, H. L. 

AnnoUitmn : — Consd. Austoy v. Nowman (1870), 39 L. J. Oh. 

769. 

1637a. .] — Testator having directed 

liis exors. to sell whatever real estates he 
might die possessed of, having given 

* benefits to his heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back v. Kett (1822), Jac, 
634 ; 37 E. R. 952. . 

Annotations: — Oonsd. Churchman r. Iivlaud (1831). 1 Russ. 

& M. 250. Refd. Schroder v, Sc^odor (1854), 3 Eq. Rep. 

97 ; Hanco u. TruwUtt (1862), 2 John. & H, 216, 


Part XI. — Satisfaction 

1753. Add. Annotation : — Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1873. Add. Annotation : — Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1873a. .] — There is no such obligation, 

according to the rules of equity, on a mother 

PART IX. SECT. 2, SUB-SECT. 3.— A. 

926 ill. .] — M. having 

speciflcally devised oertalii land, entered 
into an agreement with the tenant of 
portion of the land that. In the event 
of the Irish Land Commission advanc- 
ing £500 Guaranteed Land Stock to 
the tenant, the tenant would purchase, 

& he would sell, for that sum, & the 
agreement provided that the parties 
would execute the formal Land Com- 
mission agreement for sale on the terms 
of the agreement. M. died, 8c his exors. 


and Ademption. 

to advance or make a provision for her child, 
as in the case of a father ; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names' 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 

took absolutely thirty-four a^s 
devised to her worth $1,000; she also 
took for life his house 8c lot garden 
worth about $1,500, but subieet to a 
son's 8c a daughter's right " to have a 
home " there ** as long as they are 
single." The son took absolutely the 
rest of testator's land worth about 
83,500, & at the widow's death took 
** the house 8c lot 8c gardezf " also 
Held t the widow was not put to her 
election. — Re Sexsmith (1025), 67 
O. L. R. 283.— CAN. 


entered Into a formal agreement with the 
tenant for sale at £500, & the sale was 
carried out : — Held : the land stock 

g assed under the residuary clause In 
le will as personalty as 8c from the 
date on which the Loud Commission 
agreed to advance the purchase money. 
— ^Miley V. Carty 8c Miley, [1927] 
I. R. 641.— IR. 

PART X. SECT. 8, SUB-SECT. 9. 

•p. Widow taking different interests 
under wni.'l — Under S.'s will his widow 
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Val. XX.— Equity. Cases 1878a-2541. 


question of evidence. — v. Bennkt 
( 1870), 10 Oh. D. 474 5 40 L. T. 378 ; 27 
W. R. 673. 

Be Orme, Evans v. Macswell (1883), 

1873b. -.] — (1) No presumption arises in 

cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a genera) 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited th^ appointment of a certain sum by 
the will ; — Held : the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, Sd the codicil was not inconsistent 


with such a view. — Be Ware, Be Rouse, 
Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1018a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — ^Bridges v. Hales (1729), 
Mos. 108 ; 25 B. R. 298, L. C. 

1920a. .1 — ^Bridges v. Hales, No. 1918a, 

ante. 

2012. Add. Annotation : — ^Mentd. Chaney v. 

Maclow (1928), 97 L. J. Oh. 349. 

2030a. jBc Wake, Be Rouse, Ware v. 

Rouse, No. 1873b, ante. 

2075a. .1 — Re Shafto, Fawcett v. Shafto 

(1903), 48 Sol. Jo. 68, C. A. 

2101. Add. Annotation: — Be Pennington 
& Owen, [1926] Oh. 826. 

2188a. .] — Kemp (]^U>y) v. Kemp (1671), 

2 Rep. Oh. 63 ; 21 B. R. 017. 


Part XIV. — Merger of Estates and Charges. 

2367a. -.] — Norfolk v. Gifford (1600), 2 Vorn. 208 ; 23 B. R. 736. 


Part XVIII. — Equitable Defences 


2481. Add. Annotation : — Mentd. Salvescn (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. O. 641. 

2483. Add. Annotation : — Apld. R. V. Essex JJ., 
Ex p. Perlcins; [1927] 2 K. B. 476. 

2490. Citations : — ^For 3 Bro. 0, 0, 646 ” read 
“ 3 Bro. O. 0. 639, n.” 

Add. Annotation : — As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Oh. 399. 

2497. Add. Annotation: — As to (1) Refd. WeldT v. 
Petre (1928), 97 I.. J. Oh. 399. 


2512. Add. Annotations : — As to (4) Consd. Wild 
V. Petre (1928), 97 L. J. Oh. 399. Refd. 
Anchor Trust Co. v. Bell, [1926] Oh. 805. 

2613. Citations : — ^For “ L. R. 6 C. P. 221 ” read 
“ L. R. 6 P. 0. 221.” 

Add. Annotations : — As to {2) Apld. Wild v. 
Petre (1928), 97 L. J. Oh. 899. Refd. Anchor 
Trust Co. V. BeU, [1920] Oh. 805. 

2527. Add. Annotation : — Refd. Jones v. Waring & 
GUlow, [1926] A. 0. 670. 

2541. Add. Annotation; — ^Mentd. The St. George, 
[1926] P. 217. 


PART XI. SECT. 4, SUB-SECT. 3.— B. 

206e 1. Addition to annwlty.] — Oole 
V. C 01 .E (1838), 6 O. S. 744.— CAN. 

PART XIII. SECT. 3. 

st. General rvU.] — In order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which ho can 
resort. — Rotal Banic op Canada v. 

[1921) 2 W. W. R. 929.— CAN. 

PART XV. 

2424 1. DefinUion.] — ^As a general 
rule the doctrine of subrogation docs 
not apply in favour of a party who has 
not paid money or given somothlng in 
satifidaotlon or extinguishment of a 
security, claim, or demand, or partly 
so, or who has not paid something by 


way of getting in a security, or l-he lilce. 
— OOUBSOLLES V. FOOKES (1889), 10 
O. R. 691.— -CAN. 

PART XVI. SECT. 1, SUB-SECT. 2.— C. 

«w. Discount for prompt payment .} — 
HeUi : a penalty, & relief granted. — 
OOLGROVB V. Gundy (1914), 28 W. L, R. 
731 ; 17 D. L. R. 45.— CAN. 

PARf XVI. SECT. 1, SUB-SECT. 2.— D. 

1 i, .] — In the case of a 

salo when the conditions are that the 
purchaser shall forfeit the money 
which he has paid if he makes default 
In any future payment, the ct. will 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of' the d:eIlberato misrepresenta- 
tions of th© vendor. In order to expose 
the purchaser to forfeiture. — Be Stan- 


ley & Bunting, [1924] 3 D. L. U. 
699 ; 5 C. B. R. 18.— CAN. 


PART XVI. SECT. 1, SUB-SECT. 8. 

Bz. Penalty being reservation only of 
exisling legal right — BelUf not granted.} 
— BOIjAND V. McCARROLt (1876), 38 
U. 0. R. 487.— CAN. 


PART XVIIl. SECT. 4, SUB-SECT. 4.— 

B. 


2579 ii Rescission on ground of 
aucf.J-— Where deft, raises a defence 
I fraud & juisrepresentation, the ct. 
ill not grant him relief If he has been 
ailty of laches. On discovering the 
aud or misrepresentation it is the 
aty of deft, to repudiate the trans- 
ition Immediately. — ^Mbiklbjohn t>. 
UGO, [1924] 1 D. L. R. 272.— CAN. 
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Part XIX,— Ne exeat regno. 

a687a. — .]— A.-G. v. Mttcklow (1815), 1 Price, 289 ; 145 B. R. 1406. 


Part XX.~Quia 

2702a. Nature of action .] — guia timet action is 
a proceeding by which the ot. is enabled to pre- 
vent its jurisdiction from being stultified. — 
Be Andruson-Berby, Harris v. Griffith, 
[19281 Oh. 290 ; . 97 L. J. Oh. Ill , 138 L. T. 
364, O. A. 

2703. Add, Annotation : — Reid. Be Anderson- 
Berry, Harris v. Griffith, [1928] Oh. 290. 

2705. Add. Annotation : — Consd. Graigola Merthyr 
Oo. V. Swansea Oorpn., [1928] Oh. 235. 

2705a. Threatened Injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 


Timet Actions. 

waterworks to .bring a gunu timet action to 
restrain the undert^ers from doing an act 
which threatens to injure such property. — 
GraigoiA Merthyr Oo., Ltd. v. Swansea 
Oorpn., [1928] Oh. 31; 97 L. JT. Ch. 129; 
43 T. L. B. 600 ; 71 Sol. Jo. 681 ; affd. on 
another point, [1028] Oh. 235, 0.' A. 

2712* Add. Annotation : — Consd. Be Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

2713. Add. Annotations : — Retd. Be Harrington 
Motor Co., FjX p. Chaplin, [1928] Oh. 105 ; 
Hood’s Trustees v. Southern Union General 
Insoe. Oo. of Australasia, [1928] Ch.J793. 
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?oL XZI.--OaseB 1— 96a( 

ESTATE AND OTHER DEATH DUTIES. 

Part 1. — In General. 

1. Add* AnnoMion ;-^A8 to (2) Held« A.-O. v. Belilios, [192S] 1 K, B. 798, 


Part IL — Estate Duty. 


22a* .] — Testator bequeathed B. 

House So contents ** & the stables held there- 
with, the leases of which would expire in 
1995, to trustees Upon trust to allow 0. to 
have the use So enjoyment thereof for life, 

So after her death upon the like trust for tlie 
benefit of L. for life. Testator directed ** the 
rent, outgoings, rates So taxes for the time 
being payable in respect of the messuage So 
premises, So keeping same So the con^nts 
thereof insured against fire & burglary So in 
a |>roper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.** C. having died, 
was succeeded as tenant for life by L. : — 
Held: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum. So the case fell 
within 1894 Act, s. 1 ; (2 ) the principal value 
of the propei*ty should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 

(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue i which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty So the policy premiums 
should be retained & paid oy the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 

— Be Cassel, Pubuc trustee v. Mount- 
batten, [1927] 2 Ch. 275 ; 96 L. J. Ch, 483 ; 
137 L. T. 785 ; 43 T. L. B. 743 ; 71 Sob Jo. 
804. 

27 • Add. Annotations : — A s to (1) Apld. Be Cassel , 
Public Trustee v. Mount batten, [1927] 2 Ch, 
276. Refd. Parr v. A.-G., [1926] A. O, 289. 

As to (6) CoiiSd.Parr v, A.-G., [1920] A. C, 
239. 

39. Add. Citation :^182 L. T. 704. 

61. ' Add. Annotation : — ^Refd. Bird v. I. R. Comrs. 
(1924), 12 Tax Cas. 785. 

68. Add. Annotation : — Generally^ Mentd* Ormondr 
Investment Co. v. Betts, [1928] A, 0. 143. 

72. Add. Annotation :-^A8 to (2) Refd. Be Wilkin* 
son. Page v. Public Trustee, [1926] Ch. 842. 

76. Add. CUatione ,—94 L. J. K. B. 139 ; 182 
L. T. 717. 

90a* Trust established in England*' 

By his will, made in English form, testator, 
who declared* that the ing^rumeht was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised bequeathed 
to nipqperty, which waa situate out of the 
united Kingdom, to trustees on trust to 
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invest a sum to produCfe n annuity for his 
wife, to pay certain4|pgaoies So to stand 
possessed of the resid^ to pay the annual 
income thereof to his sons or son during their 
OP his lives or life, & on the death of tlie last 
survivor of his sons in trust for his 8on*s 
-children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
wore resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders wore made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two* infant eons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div, 
So the orders made therein. The trust pro- 
perty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law & to Hong Kong propert y, 
& it had never lost that character or fallen 
within 1863 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, s, 2 (2). 
-A.-G. r. Beuiuos, [1928] 1 K. B. 798 ; 97 
L. J. K. B. 139 ; 138 L. T. 294 ; 44 T. L. B. 
214; 72 Sol. Jo. 49, C. A. 

94. Add. Annotation .—Apld. A,-G. ti. Howe 
(1925), 94 L. J. K. B. 640. • 

96a. Shares.] — Testator, a German 

subject, was, the outbreak of the European 
War, entitled to stocks, shares, So securities 
in English, South African, So American cos. 
The certificates were in all cases situate in 
London, & the socuritles.. themselves were 
transferable in London at the outbreak of 
war. So at the date of testator’s death. 
Testator died in 1916, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of hfs property were bequeathed to 
German So Austrian beneficiaries, So twor 
fifths to British So Polish beneficiaries. In 
1915 the will was proved ill Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pltf. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German So 
Austrian beneficiaries became charged with 
So subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African secimties were transferred to the 
South Alricw Oustoihan, an exor. dative 
was appointed in South Africa to administer 
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testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof . Some of the American sectirities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities wore transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. AH 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty Sc interest in respect 
thereof ; — Held : ( 1 ) all the shares were 

locally situate in England Sc the adminis- 
trator was boimd to include them as property 
of which testator was competent to dispose. 
Sc was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re Aschrott, Clifton 
v. STRA.USS, [1927] 1 Ch. 313 ; 96 L. J. Ch. 
205. 

99. Add. Annotation : — As to (4) Retd. Re 
Bateman, [1926] 2 K. B. 429. 

107a. .] — ^By settlements made in 

1906 Sc 1911, a lad^, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, Sc the Crown 
claimed succession duty Sc estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : (1) 
the transaction was a bond fide sale between 
mother Sc son, Sc no succession duty was 
payable ; (2) as to the claim for estate duty, 
there had been a ** purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable' only 


upon one-fifth of the value as at the date of 
the death of the tenant for life ; (8) ** partial 
consideration,” in sect. 8 (2), meant something 
le^ than the full & fair valde as between 
. buyer & seller. — Re Bateman (Babonesb), 
[1925] 2 K. B. 429 ; 96 L. J. K. B. 199 ; sitb 
nom. Re Batbbian (Baroness), A.-G. v. 
Wrbpobd-Brown, 134 L* T. 163. 

121. Add. Annotaiion : — As to (2) Hefd. Re Sarson, 
Public Trustee v. Sarson, [1925] Oh. 31. 

128. Add. Annotations: — Retd. Re Exmouth’s 
Annuity, [1925] Oh. 280 ; Re Drake, Drake v. 
Wilson, [1920] Ch. 569. 

128a. ** Land Sc chattels ’’ — What are 

“ chattels.*’] — ^By an Act of 54 Geo. 8 an 
annuity of £2,000 was inalienably settled 
on Lord E. Sc his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, Sc that 
amount was paid into ct. Sc invested in the 
purchase of Consols.* The fifth Viscount E. 
died in Aug. 1922, Sc the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (o) upon 
the value of the interest of the successor to 
the title in such sum of Consols, Sc if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself : — Held : 
” chattels ” in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
Sc the sum of Consols was not ” chattels ” 
within the sub-sect., Sc must be aggregated 
with the other property for the purpose of 
paying estate duty. — Re Exmouth’s Annuity, 
[1926] Ch. 280 ; 94 L. J. Oh. 208 ; 133 L. T. 
39 ; 69 Sol. Jo. 411. 

129a. Where duty commuted — ^Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 


PART II. SECT. 4, SUB-SECT. 1. 

si. 8. P. Hoij^.8 u. Stamp Dutiks 
CJOMR.. [1927] N. Z. L*. R. 753.— N. Z. 

8 Si. Discharge by son of legitim,] 

— A father srranted a bond for £30,000 
in implement of an undertaking by him 
in bis second son’s marriage contract, 
in contemplation of the son’s marriage, 
& in consideration of a conveyance 
executed by the son’s intended wife 
for behoof of the sponses. In the 
inarrieige contract the son aocemted the 
obligations therein contracted by his 
father as in full satisfaction in any 
event of all legal claims for legitim 
or otherwise ho might have upon his 
father’s estate. At the date of the 
marriage contract Sc of the bond the 
only claim to legitim possible to the 
son was in the event of his elder 
brother predeceasing his father. That 
event happened, & at the father's 
death the amount of legitim to which 
the second son would have had a claim, 
had he not discharged it, was £25,000 : 
— Held : the bond could not be 
regarded as a debt incurred by the 
father tor full consideration in money 
or money’s worth wholly for deooased^s 
own nso Sc benefit in the sense of 
1804 Act. 6. 7 (1), Sc did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty. — ^LoRD Advooatk v. 


Wabrendeii’s Trustees (1906), 8 
F. (Ct. of Soss.) 371.— SCOT. 

PART 11. SECT. 4, SUB-SECT. 2. 

sa. ** Interest in biisiness ” — What is 
— 1914 Act. 8. 15.)— A father & two 
of his sons carried on business in 
partnership. By a re-arrangement of 
the partnership relations me father 
accepted £l24,e46 in full of his whole 
rights in the old firm & its assets. Sc 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent, 
interest, on condition that, if called 
up by him, or in any event on bis 
death, it was to be repaid by ton yearly 
instalments. The father contributed 
no capital to the now firm apart from 
the loan, but had an interest in the 
profits to the extent of a one-tenth 
share. Ho died in 1922. leaving a will 
by which he bequeathed the reudue of 
his estate, including the loan, to his 
family. Sc estate duty was duly paid 
thereon. The two sons come to an 
arrangement with tholr father’s exors., 
under which the sons agreed to repay 
the loan at once in return for a certain 
discount ; Sc in settling with the exois., 
they retained in the business the 
respective shares of the loan falling 
to them, by orediUng themselves with 
the amounts in the books of the Ann. 
Within two years of the fatber’b death 
one of the sons died. Sc estate duty 
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became payable on his estate. His 
exor. having claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm's books in respect 
of his share of his father’s loan : — 
Held : the father’s right to repayment 
of the loan was not an interest In the 
business ” within the sect.. Sc the sum 
standing in the son’s name in the books 
of the firm was an interest in the assets 
of the firm. Sc was not identical with 
his father’s interest in the jits credit 
of the loan. — Glen o. Inland 
Revenue, [1926] S. C. 44. — SCOT: 


PART II. SECT. 4, SUB-SECT. 4. 

d. For ** Charitable purposes — In 
Australia abroad,** read ” Charit- 
able purposes — In Australia — dt 
abroad.** 

d i. .] — By Estate Duty 

Assessment Act, 1014, s. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as is bequeathed' 
’* for religious, soientlflo, charitable or 
public educational purposes *’ : — Held : 
as no oontrary intention appeared, the 
word ** charitable ** was to be con- 
strued in its legal Sc not its popular 
sense. — OhrsteRman v. F^bral 
OoMR. or Taxation, [1826] A. 0. 128: 
96 L. J. p. 0. 30: 134 L. T. 360; 42 
T. L. E. 121.— AUS. 
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Act, B. 12, the property in respect of which the 
commutation has been made is not property 
on which ** estate duty is leviable ** within 
B* 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — ^A.*G. v, 
Howb (Babl) (1926), 94 L. J. K. B. 640 ; 

133 L. T. 801 ; 41 T. L. R. 610 ; 69 Sol. Jo. 
791, 0. A. 

131. Add* Citationa : — affd. sub nom. Parr v. 
A.-G., [1926] A. 0. 239 ; 95 L. J. K. B. 417 ; 

134 L. T. 321 ; 42 T. L. R. 217, H. L. 

136a. Shares .] — lie Aschrott, Clifton v, 

' Strauss, No. 96a, ante. 

136b. How ascertained — Special facts to be 

considered ,] — He Cassbl, Public Trustee v. 
Mountbatten, No. 22a, ante. 

155. Add. Annotations: — As to (1) Expld. He 
Portman (No. 2), [1925] Oh. 294 ; Dlstd. He 
Drake, Drake v. Wilson, [1926] Gh. 559. 

161. Add. Annotations : — ^Folld. He Portman 
(No. 2), [1925] Ch. 294. Dlstd. He Drake, 
Drake v. Wilson, [1926] Oh. 669. 

161a. •.] — A rentcharge of £50,000 per 

. annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issiie of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons {Re Portman {ViscourU), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, A it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After jud^ent 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 


as aforesaid, ^ it was directed that the 
question with regard to the liability of the 
rentcharge in respect of tdie impaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held : the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all pei'sons 
becoming beneficially interested m the 
propeity upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid inotalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment.-^ 
Re Portman (Viscount) (No. 2), [1925] Ch. 
294 ; 94 L. J. Ch. 329 i 133 L. T. 389. 

209a. Effect of Law of Property Act, 1925 (c. 20), 

s. 16 (5).] — The above i^b-sect. preserves the 
liability of real estate to pay its own duties. — 
He Morris, Skinner v, Sanders (1927), 71 
Sol. Jo. 472. 

220. Add. Annotation : — Generally ^ Consd. He 

Cassel, Public lYustee v. Mountbatten, [1927] 
2 Ch. 275. 

226. Add. Annotaiion: — As to (1) Refd. He 
Sarson, Public Trustee v. Sarson, [1925] 
Ch. 31. 

229. Add. Annotation : — As to (1) Refd. Re Sarson> 
Public Trustee v. Sarson, [1925] Ch. 31. 

233. Add. Annotaiion : — As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

234. Add. Annotation : — Refd. He Sarson, Public 
Trustee v. Sarson, [1925] Oh. 31. 

238. Add. Annotations : — Apld. Re Border, Border 
V. Border (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] Oh. 
31. 

238a. .] — He Jones, Lambert v. Col- 

bourn, [1928] W. N. 227. 

239. Add. CUations :~94 L. J. Ch. 165 ; 132 L. T. 
339. 

244a. .] — An assignee 'for value of a 

sum of £10,000 to be paid “ absolutely A free 
from incumbrances,** being part of a portions 
fund of £15,000 charged on settled land : — 
Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne A payabler 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to Various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements. — Re Drake, Drake v. Wil- 


PART II. SECT. 9, SUB-SECT. 1,— B. 

a i. .] — By Ills will testator 

direct^ that all his debts & funeral & 
teBtamentaiy expenses should be paid 
as oonTeniently as might be after his 
decease, A thereafter proceeded by his 
will to devise & bequeath all his real A 
personal property not otherwise dis- 
posed of : — Held : (1) estate duty was 
under the direction payable actually 
out of the residuary ^ate ; (2) In the 
event of the residuary estate being 


insufficient to pay the estate duty, 
the life interests were not liable for a 
portion of the deficiency, but the 
annuitants A speoffio devisees of real 
estate should jointly contribute to tho 
defioienoy. — O aldwbll, bto. v. Flem- 
INO, [1927] N. Z. L. R. 146.— N.Z. 

PART II. SECT. 9, SUB-SECT. 8. 
sd. Aggregation of settled funds — 
Whole estate subject to duty <U higher 
rate .} — Deooasod made a settlement of 
property on her marriage, A on her 
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death left a will. The rate at which 
duty was assessed was 61 per cent., 
A if tho value of the settled property 
had not been included in the final 
balance, the rate wonld have been 
per oent. The exors. claimed that 
the trustees of the settlement Were 
liable to bear the difference : — Held : 
the incidence of the duty was governed 
by Death Duties Act, 1909, s. 31' (i), 
A the exors.* olatm could not he sus- 
tained. — Bbown V. Brown, [1924] 
N. Z. L. R. 427.--N.Z. 



Oam 244a--doe. Enoush and Emfxrs IttaEST 


BON, [1026] Ch. 669 ; 06 L. J. Ch. 386 ; 184 
L. T. 362, C. A. 

246. Add. AnnoteUion : — R6fd« He Portman (No. 2), 
fl925] Ch. 294. 

249. Add. CitaUqn 132 L. T. 440. 

254a. Beneficiary ds residue — ^Equitable terms.] — 

Be Cassbl, Public Trustbb v, MouisfT- 
BATTEN, No. 22a, ante. 

261. Add. Annotation : — As to (2) Held. Be Aberga- 
venny S. B., Abergavenny v. NevUl, [1926] 
Oh. 465. 

262. Add. Annotation : — C!lonsd. Be Drake, Drake 

V. Wilson, [1926] Oh. 659. 

264. Add. Annotaiions: — As to (1) Refd. Re Drake, 
Drake v. WiJson, [1926J Oh. 559; ^Reeves, 
Reeves v, Pawson, [1928] Oh. 351. Oenerallpf 
Mentd. Be Hardyman, Teeadale v. McOlintock, 
[1925] Ch. 287. 

271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] — 

Re Whkbleb, Jameson v. Cotter, [1928] 

W. N. 225. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 


paid over to the Inland Bevexmd, the duty 
is still wpaid Within sect. 44 of the Act 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an emte under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
Re Abeboavenny Settled Estates, Aberga- 
venny (Marquis) v. Nbvill, [1926] Oh. 465 ; 
95 L. J. Ch. 289 ; 134 L. T. 662 ; 70 Sob Jo. 
634. 

277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 

P urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the inWest on estate duty paid • by 
them. — iNVBROLYDB^e (Lord) Trustees v. 
Millar, [1924] A. C. 580 ; 9 Tax Cas. 14 ; 
sub nom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Comrs., 93 L. J, P. C. 266 ; 
131 L. T. 739, H. L. 


Part III. — Settlement Estate Duty. 

2S7. Add. Annoiaiion : — Refd. Ormond Invest- Mentd. Dewhurstv. Salford Grdns., [1925] Ch. 

ment Co. v. Betts, [1928] A. 0. 143. 655. 

288. Add. Annotaiions: — ^Refd. Re Ryder & Stead- ,292. Add. Annotation: — As to (1) Consd. Be 
man’s Contract, [1927] 2 Ch. 62; Ormond Alington & L. C. C.’s Contract, [1927] 2 Ch. 

Investment Co. v. Betts, [1928] A. C. 143. 253. 


Part IV. — Legacy Duty. 


345. Add. Annotation: — Refd. Jones v, Wright 
(1927), 44 T. L. R. 128. 

349. Add. Annotation : — Refd. Jones v. Wright 
[1028] A. C. 143. 

359. Add. Annotation: — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 

405. Add. Annotation: — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

413. Add. Annotation : — Apld. A.-G. v. Belilios, 
[1928 IK. B. 798. 

414. Add. Annotations: — As to (2) Consd. A.-G. for 


Alberta v. Cook, [1926] A. C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 64 1. 

448. Add. Annotation : — Apld. A.-G. v. Budge, 
[1928] 2 K. B. 515. 

462a. Settled articles not yielding Income.] — For 

the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator. — ^A.-G. v. Budge, [1928] 2 K. B. 
515 ; 97 L. J. K. B. 710 ; 44 T. L. R. 708 ; 
72 Sol. Jo. 487. 


ParfV. — Succession Duty. 


591. Add. Annotation : — As to (3) Refd* Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 
Cas. 460. 


602. Add. Annotaiidn : — As to (1) Consd. A.-G. 
BeliHos, [1928] 1 K. B. 798. 


PART V. SECT. 2, SUB-SECT. 1. 

699 ** Property -Transfer of 

stock, etc., to wtfe — XHvidmds paid to 
husba'iid.] — Hdd : deoeaised rotaiDocl 
an intercut- in tlio gift to his wife to the 


extent ot the dividends to be derived 
therefrom, & the stock, etc., werti 
subject to succession duty. — F owkbs 
V. rnmerm or Finanoe, [1927] 2 
V. L. n. 717 : 38 B. 0. B. 895.— CAN, 
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PART V. SECT. 2, BUB-SBOT. 2. 

g .l—Rc Littbidge (B. 

C1927J 8 D. L n. 250.— CAN. 


—A. 

0 .). 



VoL XXI.— Estate and Otber Death Doties. Oases 623—766. 


^2« AM* ArmoiaiiovC: — Generally* R6fd« Parr v* 
[1926] A. 0. 239. 

682. Add* Annotation : — Ae to (2) Refd.* Tilling- 
Btevens Motons v* Kent County Council Sc 
Transport Minister (1928), 97 L. J. Ch. 371. 

660. Add, Annotation : — As to (6) Hetd. A.-G. v, 
Belilios, [1928] 1 K, B. 798. 

662/ AM* Annotation /^Reld. Parr v. A.-G., 
[1920] A. C. 239, 

666. A:M* CitaMon 132 L. T. 699. 

694. Add, Annotation: — As to (8) Refd. Parr v* 
A.-G., [1926] A. C. 239. 

714. AM, Annotation : — ^Dlstd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

718. Add, Annotation : — Dlstd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 


719. AM, Annotation ;-^Dlstd, A.-G. v, Belilios, 
[1928] 1 K. B. 798, 

724. Add, Annotation: — Consd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

726. Add, Annotation: — Refd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

726. Add, Annotation: — Consd. A.-G. v* Belilios, 
[1928] 1 K* B. 798. 

732. AM, Annotation : — ^Distd. . v, BelHios, 

[1928] 1 K. B. 798. 

755a. •♦] — Be Bateman (Baeoness), No. 107a, 

ante* 

765. AMr Annotation : — Consd. Be Bateman, 
ri926] 2 K. B. 429. 


PART V. SECT. 2. SUB-SECT. 2.— B. 

624 i. Whm succession occrueaA — 
Stamp Butibss Comb. (Qubknslanp) 
V, Donaldson (1927), 39 C. L. R. 639. 

— AUS. 


PART V. SECT. 2. SUB-SECT. 4. 

hi, Person entitled after death 

of successor before property paid over .] — 
Where a share In a residuary estate 
was not paid to the residuary devisoe 
durine her lifetime but passed under 
her will, her death oocurnng eighteen 
months after that of testator : — Held : 
the Grown was entitled to sucocssion 
duty thereon, although succession 
duty bad been, paid by the exors. 
under the first will on the residuary 
estate.' — Re Lunn Estate (B. C.), 
[1925] 2 W. W. R. 608.— CAN. 

1 j ii, Residuary gift in trust for 

Presbyterian Church of New Zealand ' — 
For purpose of assisting foreign mis- 
sionary work.] — Held : the Presby- 
terian church was a ** successor ** under 
Death Duties Act, 1921, s. 16. — 
Pebpetual Tuusteeb, Estate & 
Agency Co., Ltd., of New Ie^ealand v. 
Stamp Duties Comb., [1927] N. Z. 
L. R. 714.— N. Z. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

670 Iv. Donor of trust fund — 

Succession Duties Act, H. S. A., 1922 
(c. 28), s. 6.1 — ^A.'G. OF AT3EBTA V. 
COWAN, [19261 1 D. L. R. 29 ; [1926]* 
S. O. R. 142.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— 

B. (b). 

st. Succession Duly Act, 1916 (c, 27) 
tN, B.)r— Absolute power of appoint- 
tnent .] — Pbovincial Sbcuetaby-Trka- 
BUBEB V, Schofield (N. B.), [1923] 2 
D, L, R. 1144.— CAN. 


PART V. SECT. a. SUB-SECT. .7.— B. 

718 1. Realty outside province — 
Devised under trust for saU — Testalar 
domiciled in province ,] — ^Whero by the 
will of testator, who died doimciled 
In British Columbia, land outside the 
prorinco Is devised to a trustee under 
direction to convert It Into money. 
It is not, while at least It is yet unsold, 
subject to duty under Sucoessioii Duty 
Act, n. S. B. C., 1924 ( 0 . 244).— 
Alexander v, A.-G., [1927 j 1 D. L. R. 
602: [1927] 1 W. W* R. 148; 38 
B. d. K. 28.— CAM. 


q i. Agreement for sale,] 

— V., resident & domiciled in U.S.A., 
agreed by writing under seal to seil 
land owned by him*ln the province of 
Alberta, the purchaser going into 

g ossession. The purohase-money was 
) be paid, with interest. In U.S.A. At 
V.'a death in D.S.A., there was a 
balance owing him under the agree- 
ment : — Bddt V., at his dqath, was 
the owner of property situated In 
Alberta or of an interest in the land, 
liable to duty in Alberta under Buo- 
oesslOn Duties Act, 1914 (o. 6), the 
question not behig determined by the 
locality of fche debt, but by tho nature 


of the interest held by deceased in tho 
Alberta land. — Vaughn v, A.-G. for 
Alberta, [1924] 3 D. L. R. 467 : 2 
W. W. R. 821 ; 20 Alta. L. R. 424.— CAN. 


sk. Mortgages on land outside pro- 
vince — Owner domiciled wiihin province. 3 
— Held : silbject to duty \mder 
Succession Duty Act, R. 8. B. C., 
1924 (o. 244).— Re ParIvEB, [1926] 
1 D. Ij. R. 783 ; [1926] 1 W. W. R. 
1105 ; 60 B. C. R.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— C. 

k i. .3 — Held : subject to 

duty under Succession Duty Act, 
H. S. B. C., 19*24 (c. 244).— Re Suo- 
cesston Duty Act, A.-G. for British 
Columbia v. Wilson (B. C.), [1926] 
4 D. L. R. 139; [1927] 1 W. W. R. 
266.— CAN. 

k 11. .] — Testator, whose 

domicil was in Ontario, possessed 
securities, which were in a safety 
deposit box in a bank in Miolii^n : — 
Held: the soourities wore subject to 
duty under Suocosslon Duty Act, 
R. 8. O., 1914 (c. 24).— A.-G. FOR 
Ontario v. Baby, [19271 1 D. L. R. 
1105 ; 60 O. L. R. 1.— CAN, 

k ill. - - .) — Debenture stock 

of a city In Nova Scotia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bonk at the 
same city, belonging to testator 
domiciled in Now Brunswick ; — Held : 
not liable to duty under Sucoesslon 
Duty Act, C. S.. 1903 (c. 17).— 
Receiver General op New Bruns- 
wick V. Rosborouoh(1915), 43 N. B. R. 
258.— CAN. 

J, Specialty deld .] — A intgo- 

debt due In New Brunswick at the time 
of tho foreign creditor's death is pro- 
perty of the creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1916. — Royal Trust Co. 

V. PROVINOIAL SBORETARY, TREASURER 
OF New Brunswick, [1926] 2 D. L. R. 
49 ; (19261 S. C. R. 94 ; revsg. 62 
N. B. R. 21.— CAN. 

n il. .1 — Specialty debts 

secured by bond & mtge. of real estate 
situate in Nova Scotia, the bonds & 
mtges. being in the possession of 
testator in New Brunswick at the time 
of his death ; — Held : liable to duty 
imder Suocessiou Du^ Act, C. S., 1903 
(o. 17). — Rbobiver General op New 
Brunswick v, Rosborough (1916), 
48 N. B. R. 268.— CAN. 

o i. Registered outside 

province.!— A banking oo., with a head 
offloe at Montreal in the Provinoe of 
Quebec, had power by statute to main- 
tain in any provinoe a registry office 
at which alone shares held by resi- 
dents In that province were to bo regis- 
tered & ooula validly be transferred. 
A. resided at Halifax in the Prtivince 
of Nova Sootia, & died there, owning 
shares registered at an office of the 
00 . at Halifax under the above sta- 
tutory power. Under Sucoossion Duty 
Act (Que.), 1909, art. 187 6, duty was im- 
posed upon ** property actually situate 

676 


within the prfvii' e, whether the trans- 
mission takea pL ^ within or without 
the provinesUL — held : as the owner- 
ship of tho shares could be effectively 
dealt with only in Nova Sootia, they 
were not property situate in Quebec, 
& tho claim could not be maintained. 
— Brabsard V. Smith, (1926J A. C. 
371 ; 94 L. J. P. O. 81 ; 132 L. T. 647; 
41 T. L. R. 203.— CAN. 

p. For tho paragraph In the orlglna 
volume substitute tho following para- 
graph : — 

Owner not domiciled wiihin 

province — Recognition of status of 
** wives .**] — If a person domiciled in a 
country whose laws permit polv- 

f amous murriagoB is married thenj to 
wo wives, & dies while stlD domiciled 
there though tompomrlly residing in 
British Columbia, the status of the 
wives will be recognised by tbe cts. 
of British Columbia for tbe purpose 
of fixing the succession duty payable 
on property in British Columbia going 
under deceased’s will to each of tho 
wives. — Yew v. A,-Q. for British 
Columbia, [19241 1 D. L. U. 1106 ; 1 
W. W. R. 763 ; 33 B. C. R. 109 ; 
revsg. S. O. sub nom. Re Lee Cheong, 
[1923] 1 W. W. R. 807.— CAN. 

PART V. SECT. 8, SUB-SECT 1. 

b1. Declaration of trust several years 
before death .] — Ten years before his 
death an owner of debentureb executed 
a declaration of trust whereby he 
declared that he hold them In tnist for 
his children & depoKited the debentures 
& tho declaration in a bank where they 
remained imtil his death. He never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation wberoby 
be retained any beneficial interest. 
No part of tho income wae paid to the 
bonefleiaries. but the trustee invested 
it in trust or placed it to tho credit of 
a tnist accoimt in tlio same bank where 
It accumulated until ho died : — Held: 
the fimd was not liable l-o Hucccssion 
dulios under Succession Duties Act, 
R. S. A. 1922 (c> 28 ).— Cowan v. A.-Q., 
[19251 2 D. L. li. 647 ; [1925] 1. 

W. W. H. 993 ; 21 Alta. L. R. 241; 
revsd., [1926] 1 D. L. R. 29.— CAN, 


PART V. SECT. 3, SUB-SECT. 7. 

0 i. ValidUy ,] — Succession Duty 

Act, 1923 (c. 13), 8. 17 (9), overrides 
a direction in a will that legacies be 
paid free from all succession duty 
payable under any Act of Saskatchew^an . 
— Re Anderson Estate, Canadian 
Per:4Anent Trust Oo. v. MoAdam 
ISask.), [1928] 1 D. L. R. 182 ; [1927] 
3 W. W. R. 773.— CAN. 

PART V. SECT. 4. 

sm. Provincial duty — Assets in 
province forming part of larger estate — 
Deceased domiciled outside province .] — 
Deoecksed, domiciled outside British 
Columbia, left personal property of 
11,000,000 of wliioh |10,00(r was in 
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EiTGLISH AND EmpIEE DiGEST SUPPLEMENT. 


796. Add* Annotations *Consd. A*-G. v. Bedford, 
fl926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

796a. Finance Act, 1926 (c. 86), s. 24.] — 

Circumstances (see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. Bbumos [1927] 2 K. B. 439 ; 43 
T. L. B. 669 ; rev8d» without affecting this 
point, [1928] 1 K. B. 798, 0. A. 

799a. •] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rente from 
the property when the leases fall in, the 


Increased value of the succession for the 
purpose of succession duty is to be calculated 
by reference to the age of the successor at 
the exphation of the leases & to the value of 
the property as at tlmt date, less the ground 
rents, & not to the value of the property when 
the succession ffrst arose, less the ground 
rents. — A.-G. v. Bejdfobd (Dxtke), [1926] 2 
K. B. 184 ; 06 L. J. K. B. 617 ; 186 L. T. 
641 ; 42 T. L. B. 346 ; 70 Sol. Jo. 465. 

824. Add, Annotation : — Refd. Ormond Invest- 
ment Co. V, Bette, [1928] A. C. 143. 

863. Add, Annotaiion : — Refd. Be Drake, Drake v, 
Wilson, [1926] Ch. 569. 


Part VI. — Probate Duty. 


899. Add, Annotation: — Generally, Mentd* Ormond 
Investment Co. v. Bette, [1928] A. C. 143. 


914. Add. Annotations: — Apprvd. Brassard v. 
Smith, [1926] A. C. 371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863 ; Pass v, British 
Tobacco Co. (Australia) (1926), 42 T. L. B. 
771. Refd. A.-G. v. Sudeley, [1896] 1 Q. B. 
364 ; A.-G. v. New York Breweries Co., [1898] 
1 Q. B. 205 ; Re Aschrott, Clifton v. Strauss, 
[1927] 1 Ch. 313 ; London & South American 
Investment Trust v. British Tobacco Co. 


(Australia), [1927] 1 Ch. 107. Mentd. In the 
Goods of Ewing (1881), 6 P. D. 19. 

917. Add. Annotations: — As to (1) Consd. Baker 
V. Archer-Shee, [ 1 927] A. C. 844. Refd. Herbert 
V. I. B. Oomrs., I. B. Comrs. v, Herbert (1926), 
9 Tax Cas. 693; A.-G. v, Belilios, [1928] 
1 K, B. 798. Generally, Mentd. Brassard v. 
Smith, [1926] A. 0. 371. 

919. Add. Citation: — Subsequent proceedings 
(1883), S. B. & Ad. 78. 

943. Add, Annotation: — Mentd. Re Bower 
WiUiams, Ex p. Trustee, [1927] 1 Ch. 441. 


Briwh Columbia : — Held : under 
R. S. B. O.. Acts 1911 (c. 217) & 1921 
(o. 58), the duty payable on the ueti 
amount should be li per cent, on the 
first $100,000, 2i per cent, on the 
second 1100,000 & 6 per cent, on 
the balance ; of the sum thus ascer- 
tained the $10,000 within the province 
was charged with its proportion which 
was taken by the province. — lie Suc- 
cession Duty Act, Re Hecht, [1924] 
1 W. W. R. 1153 ; 33 B. C. R. 154.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 1. 

h i. .] — ^Althoukh exors., 

when ap^fiying for ancillary letters 
patent in British Columbia, had placed 
a value on the estate in the province 
for the purpose of succession duty &, 
being accepted by the Crown, had riven 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown ; but 
they have still the right to present a 
petition under Succession Duty Act, 
8. 43, to a Judge of the Supreme Ot. 
of the province who h€us jurisdiction 
to determine what property of the 
estate is liable to dnty &. the amount 
due. — BLACKMA.N V. R., ri924) 4 D. L. R. 
123 ; [1924] S. C. R. 406.— CAN. 

h ii. .) — In an action on 

a bond to secure payment of duties 
under Succession Duties Act, K. S. A., 
1922 (c. 28). wherein the defence was 
that the true value of the estate did 
not exceed $5,000 no duty was pay- 
able : — Yield : the question ot value 
was concluded by the values sworn to 
in the afildavlts filed for the purpose 
of obtaining the letters probate, which 
values had been accepted os satis- 
factory by the Crown. — R. v. London 
Sc Lanoashire Guarantee Sc Accident 


Co. (Alta.), [1926] 4 D. L. R. 874 ; 
[1926] 3 W. W. R. 461.— CAN. 

sp. Aogregaie value — Suece^inon Duty 
Act, C, 8„ 1903 (c. 17).] — Receiver 
Genebai. op New Brunswick v, 
Rosborough (1915), 43 N. B. R. 258. — 

CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

st. “ Net value ** — Mode of calculation 
— Aggregate value including life insur- 
ance moTiei/.] — II. V. Meibach, [1927] 2 
D. L. R. 1020 ; [1927] 1 W. W. R. 981 ; 
22 Alta. L. R. 482.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

sw. Valuation of estate acceptance 
hy Crown of i surety bond- — Right of 
executor to dxstribvte estate — Succession 
Duty Act, R. S, B. C„ 1911 (c. 217).]— 
Minister op Finance v. Caledonian 
Insurance Co., Re Land Registry 
Act & Higginson, [1923] 4 D. L. R. 
439 ; [1923] 3 W. W. R. 925.— CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

sa. Postponement — Disputed claim 
against esMte,] — ^Whero deceased’s es- 
stateis subject to a <dalm, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of the exor.s liability for 
succession duty as to the sum repre- 
sented by such alleged Indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain. Sc should contain a term 
direotl^ payment of duty upon the 
sum should it be determined that the 
estate is not liable for the claim, Sc 
a further term that, if the estate is 
liable, the exor. should pay duty upon 
his dajm against the principad debtor. 


— Re Succession Duty Aot & 
Spboulb, [1924] 2 W. W. R. 1087 ; 
34 B. C. R. 110.— CAN. 


PART V. SECT. 6, SUB-SECT. 3.— A. 

■b. •* Sister ** of deceased — Succession 
Duly Act Amendment Act, 1809, a, 2 (4) 
— Includes half-sister,] — Re Oliver 
(1901), 8 B. C. R. 91.— CAN. 


PART V. SECT, a, SUB-SECT. 1. 

Bd. From what date payable — Suc- 
cession Duty Act, H, S, B. O., 1924 
(c. 244).] — Re Oldfield Estate, 

lie Succession Duty Act (B. O.), 
[19271 4 D. L. R. 711; [1927] 3 

W. W. R. 361.— CAN. 


sf. Extension of dale from which 
interest runs — Application for — Time 
for making,] — Hud: such an applica- 
tion might be made after the evira- 
tion of the six months during which, 
if payment were then made, no Interest 
was chargeable. — Re Farmer, [1026] 
1 D. L. R. 894 ; [1920] 1 W. W. R. 
366 : 36 B. 0. R. 334.— CAN. 


PART V. SECT. 8, SUB-SECT. 3. 

sj. Hearing of summons under 
Succession Duty Ad, R, 8. B, C, 1924 
(c. 244), a, 34 — MuM he before judge who 
issued summons.] — Re Olapham, 
Minister of Finance v, Burke- 
Roche (B. C.), [1925] 4 D. L. R. 825; 
on appeal aub nom, R. v. Burke-Roohb 
(1926), 37 B. C. R. 313.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1.— B, 

886 i. Not liable to duty — Under 
Probate Duty Ad,* R. S, B, C,, 1924 
(c. 202).]— Bowman v, A.-.G. (B. 0.), 
[1926] 4 D. L. R. 834.— CAN. 
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VoL XXL— CaaM 5— 264k 


ESTOPPEL. 

Part I. — ^Nature and Classification. 


5. Add, Annotation : — As to (3) Refd. II. v, H., 

[1928] P. 206. 

7. Add, Annotation : — Refd. H. v, H., [1928] 
P. 206. 

8. Add, A nnotations : — Refd. Hyman v, 

’ Hyman, Hughes v, Hughes (1928), 139 L. T. 

•110. Mentd. Statham v, 8tatham (1928), 
45 T. L. R. 127. 

% 

9. Add, Annotaiion : — Refd. H. v, H., [1928] 
P. 206. 

10. Add, Annotations : — ^Mentd. The Jupiter (No. 


2), [1025] P. 69 ; Employers* Liability Assce. 
Corpn. V. Sedg\dck, OoUins, [1927] A. O. 95 ; 
The Jupiter (No. 2) (1927), 137 L. T. 333. 

10^1. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction .~H. v, H., [1928] 
P. 206 ; 97 L. J. P. 116 ; 139 L. T. 412; 44 
T. 3.. R. 711 ; 72 8ol. Jo. 598. 

11. Add, Annotation : — Refd. ^ v, 11., [3928] 
P. 206. rjl 

28. Add, Annotation : — Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part II. — Estoppel by Matter of Record. 


52. Add. Annotation : — Mentd. Freeborn v. 
Leeming, [1926] 1 K. B. 160. 

63. Add. Annotation : — Gonsd. Selby v. Atkins 
(1926), 135 L. T. 45. 

96. Add, Annotation : — Dlstd. Hoystead v. Taxa- 
tion Comr., [1920] A. O. 155. 

103a. — — .] — ^Money-lenders Act, 1900 (c. 51), 
6. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement, to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect. — Cohen 
V. JONBSCO, [1926] 1 K. B. 1 1 9 ; 95 L. J. K. B. 
100 ; 90 J. P. 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revad, on other grounds, [1926] 2 K. B. 


1 ; 95 L. J. K. B. 467 ; 134 L. T. 690 ; 90 
J. P, 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 

C. A. 

122. Add, Annotation : — Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Annotation: — ^Mentd. Me A Debtor, 
[1927] 1 Ch. 410. 

148. Add. Annotation : — Gonsd . Conquer v. Boot, 
[1928] 2 K. B. 336. 

151. After this case add “ Decree for restitu- 
tion of conjugal rights.] Husband & 

Wife, No. 4767a.” 

190. After this case add “ . 1- — See, also, 

INvSURANUe, Vol. XXIX,, pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 

204a. For deduction of costs^Not res Judicata.] 

— ^Pltf., who had been negotiating for the 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

•a. Irregularities in procedur€.\ — The 
dismlesal of prior motions for 
irregularities in prooedure does not 
prevent an adjudioation on a subse- 
quent proper & regular motion. — 
lie Dott Sc Marks, U925] 4 D. L. R. 
740,— CAN, 


•b. Action on immoral conircKt.] — On 
the trial of sjo. action the Judge came to 
the conclusion that the evldenoe dis- 
closed an illegal contract under which 
defts. were to receive part ..of the 
money obtained by pltf. while engaged 
in prostitution. Sc that the action 
was of an indecent character Sc unfit 
to he dealt with. Sc he dismissed it. 
the formal judgment stating that ** this 
ot. does of its own motion without 
adjudipating as between pltf. Sc defts. 
on the matters in dispute between 
them, order that this action be dis- 
missed out of this ct., with costs ** : — 
Held: the order precluded pltf. from 
again suixur in respect of any of the 
causes of action Included in the state- 
ment of olahn. — Guilbaclt v, 
Bbotbixr (1904), 24 C. L. T. 342; 
10 B. 0. R. 449.— CAN. 


PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) iv. 

104 i. .1 — Where an order 

was made at cheunbers by consent of 
the parties. Sc an appeal was subse- 
quently taken by the solr. for one of 
the parties that at the time of the 
making of the order he was under a 
misapprehension as to the efloot of 
two judgments of the Supreme Ct. ; — 
Held: the consent order operated os 
an estoppel. — Re Kline. [1924) 1 
D. L. R. 296 ; 66 N. S. R. 389.— CAN. 

PART II. SECT. 2. SUB-SECT. 1.— 

B. (0). 

201 i. In administration suit — 
Originating summons against adminis- 
trator — Subsequent proooie adtian by 
administrator,} — D.'s father was be- 
lieved to have died intestate. Sc D. 
took out a grant of letters of adminls- 
tration de bonis non. Subsequently 
a sister of D. issued an oiinnating 
summons, an order for administration 
was made. Sc also an order that four 
payments should, be made to four 
Bisters of p. out of the funds in ct. to 
the credit of the matter. D. was 
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order was made. Subsequently D. 
was advised by his solr. that a will 
which he know his father had made. 
Sc which had been burned by his father’s 
directions, was not legally revoked. Sc 
P. instituted an action to revoke the 
grant of letters of administration de 
bonis non to himself. Sc to prove the 
wUl in solemn form : — Beta : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator. It was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator. 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, [19271 
I. R. 190.— m. 

204 i. .3 — An interlocutory judg- 
ment. which definitely decides a ques- 
tion of law. Sc from which no appeal 
is taken, may be res judicaia when the 
question is raised between the same 

B artios. even in the same action. — 
DIAMOND e. Western RsAi/rr Co.. 
[19241 2 D. L. R. 922 ; [1924] S. C. R. 
308.— GAN. 

tf. Orcter striking out guardian ad 
litem*8 name from record.Tr^Held : not 
to operate as res judicata, — Kumar 
Gakoanand Sjnoh V, Maharajah Sir 
Rambsbwab Singh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 


37 



ptirchaBe of a house* handed to deft., as his 
agent* the amount of the deposit ^ the 
balance of £490 payable to the vendor on 
completion & ins&ucted deft, to pay this 
balance to the vendor when compleuQn took 
place. Completion did not take pla(^» So 
pltf. demanded the above balance tiom deft. 
Sc brought an action against him to recover 
it. The vendor dalmea that pltf. was liable 
to him for £100 damages Sc directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon issued an interpleader summons 
in respect of the £100, Sc the master directed 
an issue, Sc ordered that deft, should pay 
into ct. the .£100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed, 
ntf. then obtained leave to sign judgment 
for £890, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Held ; the master’s order allowing the deduc- 
tion of costs was not res judicata, but merely 
relieved deft, from paying the full £100 imtil 
the decision of the interpleader issue Sc the 
result of the action, & pltf. was entitled to 
recover the full £100. — ^Allnutt v. Mtu^s 
(1926), 42 T. L. R. 68. 

209. To the cross-reference following this case 
add ** In proceedings before Railway Sc Canal 
Commission — Under Mines (Working Facilities 
Sc Support) Act, 1928 (e. 20).] — See Mines, 
Vol. XXXIV., pp, 635, 630, No. 325.” 

218. Add. Annotaiians : — Ae to (4) Refd. J acobson 
V. Frachon (1927), 138 L. T. 380. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 

214a. .] — A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) the decision was mven by 
a competent tribunal, Sc (2) the matter was 
raised Sc controverted before that tribunal Sc 
was clearly & finally decided by it. — East- 
wood Sc Holt v. Studbb (1926), 31 Com. 
Cas. 251. 

215. Add. Annotation : — As to (2) Refd* Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 

222a. .] — In July Sc Aug. 1920, the share- 

holders of a oo. carrying on the business of 
whiskey distilling passed resolutions lor its 
voluntaiy winding up. With a view to 
selling the distOlery as a going concern the 
liquidator continued disUilmg up to Mar. 31, 
1921, but not after, Sc pending the sale of the 
btisiness he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 


made upon the oo. for the 1921-22 in 
respect of the pre^ts of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Oomrs. on appeal 
* on the ground that an assessment on the oo. 
for the preceding year had been discharged 
by the recorder on ameal to him from the 
determination of the Special Coxnrs*, A that 
they were bound to follow bis decision ; — 
Held : the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1926-21 appeal to discharge the 1921-22 
assessment. — Edwards v. ” Old Bush- 
mills ” Distellbbv Co., Dtd. (In laquiDA- 
TXON) (1926), 10 Tax Cas. 285, H. L. 

282. Add. Annoiaiian : — ^Refd. Hoystead v. Taxa- 
tion Oomr., [1926] A. C. 155. 

256a. .] — -Applts.* mine was worked during 

the years 1919, 1926, Sc 1921 during two 
hundred Sc five days only owing to strike 
Sc the low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of ' average 
value was not res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — ^Broken Hill Propblbtaby Co. v. 
Broken Hill Municipal Council, [1926] 
A. 0. 94 ; 95 L. J. P. C. 83 ; 134 L. T. 336, P. C. 

267. Add. Annotation : — ^Dlstd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 165. 

265a. Decision that patent valid— Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement Sc pleaded that the 
patent was invalid by reason of lack of 
novelty Sc lack of subject-matter owing to 
common general knowledge Sc prior publica- 
tion, want of utility, insufficiency Sc false 
suggestion in the specification, Sc he counter- 
clcumed for revocation of the patent. In a 
previous action the patent had Been att^ked 
only on the ground of prior publication of 
two specifications, U. & V., £ the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification Sc not as 
to subject-matter, that the additional docu- 
ments relied on i^owed features claimed in 
the specification not disclosed by G. or Y., Sc 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claimB : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation» 


PART II. SECT. 8, SUB-SECT, t.— A. 

218 X. .] — VlLJLAOK OF HAOlSaS* 

VILLE V. Hamblbton, 119271 * D. L. R. 
1044 ; «1 0. L. K. 327.— CAN. 

PART 11. SECT. 8, SUB-SECT. 1.— 

B. (w)« 

■k* Ag&icyA — ^Where a Judgment for 
iaSoumicy has been pronounoed between 
two partlee, on the ground that one 
was the principal 6c the other the 
agent, the ind^ent is conclusiTe as 
to ihat tact.— V. Ma.oDonau> 
(W. C.) Begisxcbxo, Latimer e. 
SPSTRE Tobacco €o., liTo.. fi920l 
1 D. L. Jt. 899; 58 O. L. H. 822.— CAN. 

PART UU SEOt. 8, 80B-8BOT. 1.— 
225 i. Qeneml rule.}— Where the 


cause of action is dilEerent from what 
it was in the first action, the matter is 
not re$ iudicata . — Branigan v. Saba, 
[1924] N.^. L. K. 481.— N.Z. 

I ^ 


PART II. SECT. 8, SUB-SECT. 1.— 

B. (db 


280 xvil. •] — Besp. elaimed to 

deduct £1,000 in compuong the profits 
for the year endhv Mar. 31, 1991, Sc 
the recorder allowed the deduction 


claimed. The question came again 
before the Special Oomm. by way an 
from on assessment for 1928-23 : 
— EtM: the recorder’s decision on 
the asseasmsnt lor 1921-82 was bind- 
ing, Sc the ctiastton was res ivdtoata . — 
ALEiODa e. Maravtot, 1;1926] N. 187 ; 
16 Tag. Oas. 594.— XB. 
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280 xviii. .J — WiisoN v. 

Cameron (1842), 1 Kerr, 542. — CAN. 

230 xix. .] — Chambers v. Dol- 
lar Sc Stevenson (1870), 29 U. C. 11. 
590.— OAK, 

280 XX, .] — Jones v. City of 

ST. John (1903), 31 S. C. H. 320,— 

CAK, 

280 xxi. Foster V. heaumu, 

(1926} 1 D. L.. K. 1084 60 O. L. 11. 

03.— CAN. 


PART 11. 8SCT^ 3, SUB-SBCT. 

254 xL .I'-OltAMBEBS V. 

(1875), 25 a P. 180.— OAK. 



Itol. XXL— Brtovpel. Obm SMSar-ttS. 


was o^en to deft* to piiove an^cipatlon 
bjr documentB not before the ct. in the pre* 
yions aotk>ix**-*^^QaiN60K dsi ARmmvsL v, 
Pykak* Sahb V. Same (1926), 48 B, P. O* 
291, a A. 

— MnU. Be HtggtuKm St Arundel’a Patent 
BTp. C. 480. 

276. Add. AnnotaUons :-^As to (3) Apprvd. Hoy- 
stead V. Taxation Comr., [1926] A. 0. 165. 
Itold. Piokford v. Quirke, Plckford v. 1. B. 
Oomrs. (1927), 44 T. L. B, 16. 

291. Add, Annotation : — Generally^ Refd. Conquer 
V, Boot, [1928] 2 K. B. 336. 

294. Add. Annotation : — Ref A Hoystead v. Taxa- 
tion Ck)nir., [1926] A. C. 165, 

296a. Admission.] — Under a will the annual in- 
come from«n estate in Australia was dlTisible 
by the trustees between testator's daughters. 
The trustees objected to an assessment for 
the dnanciai year 1918-1919 under Land 
^ Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed imder sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions : (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38; (2) how many deductions 
of £5,000 reap, shoidd make. The Full Ct. 
answered these questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment ; (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case st^d the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed A admitted 
that they were, the matter so admitted was 
fundamental to the decision then given. — 
Hoystead v. Taxation Comb., [1926] A, C. 
166 ; 94 L. J. P. C. 79 ; 134 L. T. 354 ; 42 
T, L. B. 207^ P. C. 

Anrioiaiion :—Conad. Plckford v, Qulrke, Plckford v, I. R. 

Comrs. (1927), 44 T. L. R. 15. 


384. Add. AnnotcMon : — Rsf A Hoystead v, Taxa* 
tlon Comr., [1926] A. C. 166. 

866 . Add, Annotation : — Refd.Mackenzie-Kennedy 
v. Air OounoU, [1927] 2 K. B. 617. 

381. Add, AnmtaUon : — Mentd. More v. Weaver, 
[1928] 2 K. B. 620. 

385a. .] — Circumstances {see Confuct op 

Laws, No. 1135a, ante) in which; — Held: 
as pltfs. were not parties to the Turkish 
proceedings the doctrme of res judicata could 
not apply to the question of breach of 
contract. — Ellerman Lines, Ltd. v. Bead 
(1927), 44 T. L. B. 7 ; revsd, on other points 
(1928), 44 T. L. B. 285, C. A. 

405. Add. Annotation : — Ref A Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 

417. Add, Annotation : — MedlA. v, Hornsey 

B. C. (1926), 43 T. L. B^2. 

422. Add, Annotations : — ^RefoT. Ingenohl v. Wing 
Oh (Shanghai) (1927), 44 B. P. C. 343; 
Salvesen (or von Lorang) v, Austrian Property 
Administrator, [1927] A. C. 641. Mentd. 

Goulandris, [1927] P. 182. 

432. Add, Annotation: — ^Refd. A.-G. v, Denby, 
[1925] Ch. 596. 

447a. .] — To sustain a second action on the 

same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages. — C onqueb v. Boot, [ 1928] 
2 K. B. 336 ; 97 L. J. K. B. 452 ; 139 L. T. 
18 ; 44 T. L. B. 486, D. O. 

467. Add, Annotation: — Consd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

460. Add, Annotation : — ^Mentd. The Goulandris, 
[1927] P. 182. 

461. Add, Annotation: — Mentd. Burrell v. Leveu 
(1926), 42 T. L. B. 407. 

478. Add, Annotation : — Refd. Mackenzie-Kennedy 
V. Air CouncU, [1927] 2K,B 617. 

477. Add, Annotation : — Mentd. The Goulandris, 
[1027] P. 182. 

480. Add. Annotations: — Consd. Conquer Boot, 
[1028] 2 K. B. 330. Refd. Debenham v* Per- 
kins (1926), 133 L. T. 252. 

482. Add, Annotation: — ^Hefd. Palmer v. Crone, 
[1927] 1 K, B. 804. 

483. Add. Afinotation : — ^Refd. ( Wquer v. Boot, 
[1928J 2 K. B. 330. 


PART JI. SECT. 3, SUB-SECT. 1.— 
B, (I). 

274 lx, .1 — Be Globb Win® Co. 

(Saak.), [19263 1 D. L. R. 218.— CAN. 

274 X. .1 — Casslpy V, iN- 

OOLDSBY (1875), 36 U. C. R, 339. — CAN. 

PART II. SECT. 8, SUBJECT. 1.— 

B. (g). 

II , ^ aotion wsa brotight 
by a 00 . to remove two of Ite trustees 
for refusing to obey an order of the 
.ot. made in a previons ai^on directing 
them to join with the other trustee 
in assessing certain shares: — Held: 
deft, trustees were estopped by the 
lud^ent in the previous aotion from 
objeoting to the status of directors 
wlio bad ordered ^ assessment of the 
stock, as that was a question which 
Bhoula have been raised in that action. 
— Pbabbb Rivkb MiNiwa <Jo. e. 
OaliaobbR (1896), 5 X >, 0. R. 82.— 
CAN. 

276 iil. —.3 — PoKSYTH V. Bury 
( 1887-8), 16 a. C. R. 643.— CAN. 


PART U. SECT. 8, SUB-SECT. 1.— 

B. (i). 

308 i. Oenmd rwte,J — CAsrENTBR v. 


Ck)MMBRorAT. Bank of Canada (1862), 
2 E. & A. 111.— CAN. 

PART 11. SECT. 8, SUB-SECT. 1.— 

. C. (a) i. 

829 xxvli. — ^ — Co-de/ftwdaaiA.]— If 
the relief given to pltf. does not rotjulre 
or Involve a decision of any case 
between oo-defts., they will not be 
bound as between each other by any 
proceeding which may be neoessaiy 
only to the decree pltf. obtains.— 
Ma Pan Nyun v, Mauno Sit Phauno 
( 1928), I. L. R. 6 Ran. 675.— IND. 


PART II. aOECT. 8, SUB-SECT. 1.— 

U. 


846 if. 


JSSxcesplion 


on eovmtant of indenmUg,] — ^An action 
on a covenant of indeumity is an 
exioeption to the general rule tliat an 
estoppel Is bin&Uig oidy on privies — 
liONPON Guibantbb Sc Acoidbnt Co. 
a. Davidson, JI926] l D. L. R. 66 ; 
119263 I W. W. B. 148 ; 86 B. O. R. 
801.— €AN. 


PART II. SECT. 8, SUB-SECT. 1.— 

c. (d), 

374 li. ,J — SONACHALAM PLLLAI 

V, Kumaravelu Cbxtttar (1027), 

679 


T. L. R. 51 Mad. 128.— IND. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) ii. 

466 I. Lease — Unsuccessful action for 
breach of covenant againd subletting — 
Action for ejectment on conviction under 
licensing laws,} — ^Applt., lessee from 
resp. Sl licensee of an hotel, was con- 
victed of an offence under Liquor Act. 
191 2 (N. S. W.). After the con^otion, 
by a writ issued on the same day, resp. 
brought an action for eieotment against 
appit. claiming to be entitled to 

E ossession on the ground of a breach 
y appit. of his covenant nobto assign 
or suDlet without resp.'a ^eave, A 
iudgment was entered lor appit. By a 
writ Issued aboirt a year alter the issue 
of the writ in the a^on, resp. 
brought another addm for ejectment 
against appit., claiming to be entiUed 
to poaseanon on the ground of the 
oon'Hctlon HaM .* reap, was not 
debarred from relying on the conviction 
by reason of the fact that In the first 
aotion he might have asserted the right 
of ie.^try which it gave him. — 
GQHXN e. LAFIN (1924), 36 0, L, R. 
247 ; 25 8. R. N. |S. W. 291 ; 42 
N. S. W. W. N. 7.— AUB. 



0«8M 48g--579. English and Ehfibe IDiGest Sgeflement. 


492. Add, Annotation : — As to {1) ReM. Eastwood 
& Holt V. Stader (1926), 81 Com. Oas. 
251. 

— Held : a statement of claim should 
be struck out, & the action dismissed, on the 
grotind that the matter was res judicaia by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScRUTTON, L.J.). — ^Mackenzie-Kennedy V. 
Am Council, [1927] 2 K. B. 617 ; 96 L. J. 
K. B. 1146 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, C. A. 

508a. .] — Mackenzie - Kennedy v. Air 

Council, No. 498a, ante, 

510. Add, Annotation : --Yield, Conquer v. Boot, 
[1928] 2 K. B. 336. 

611. Add, Annotation : — As to (2) Consd. Conquer 
V, Boot, [1928] 2 K. B. 336. 

528. Add, Annotation : — Mentd. Fishwick v, 
Gyani, [1926] 1 K. B. 617. 

538. Add, Annotations: — As to (!) Refd. Firm of 
B. M. K. R. M. V. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v, 
M. B. M, V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197 : I^rie v, Richardson (1926), 
70 Sol. Jo, 1023; Cumberland v, Lanark- 
shire Tram Co. (1927), 20 B. W. C. C. 780. 
Generally, Refd. Jenkins v, Jenkins, [1928 1 2 
K. B, 601 . 

540. Add, Annotations : — Apld. Pirie v. Richard- 
son, [1927] 1 K. B. 448. Refd. Re Pennington 
& Owen, [1926] Ch. 826 ; Bennett v. White- 
head (1926), 96 L. J. K. B. 268 ; Hardie & 
Lane v, Chiltern (1927), 96 L. J. K. B. 773. 

646, Add. Annotation : — Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448, 

550. In the last line for “ case of the law read 
“ case out of the law.*' 

Add. Annotations : — Refd. Pirie v, Richard- 
son, [1927] 1 K. B. 448; Cumberland v. 


Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 
780. 

After this case add ** Compare Contract, 
No. 163a.** 

(.'Add. Annotation Generally, Refd. Cumber- 
land V, Lanarkshire Tram. Co. (1927), 

B. W. C. C. 780. 

669. Add, Annotations: — -As to(l) Apld. Brooke v. 
Bool, [1928] 2 K, B. 678, Refd. Debenham 
V. Perkins (1926), 133 L. T. 262. 

673. Add. Annotation ; — As to (2) Refd. Firm of 
R. M. K. B. M. V. Firm of M. R. M. V. L., 
[1926J A. O. 761. 

675a. — - — Power to set aside Judgment.] 

~A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether ho is a paH/uer in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is bcu^red. 
T-'he ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on^ the groimd that pltf. was 
Ignorant of its effect in law. — Firm of 
R. M. K. R. M. V, Firm op M. R. M. V. L., 
[1926] A. C. 761 ; 135 L. T. 646 ; suh nom. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., R. M. K. R. M. Somasundaram 
Chetty v, M. R. M. V. L. Supramanian 
Ch]^y, 95 L. J. P. C. 197 ; 42 T. L. R. 686, 

677. Add. Annotatiom : — Consd. Bennett v. White- 
head) [1026] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. ol United States (1020), 
134 L. T. 557. 

677a. Action against partner — Subsequent 
action against Arm.]— Firm of B. M. K. B. M. 
V. Firm of M. B. M. V. L., No. 676a, ante. 

579. Add. Annotationa : — Aa to (2) Refd. Deben- 
ham V. Perkins (1025), 133 L. T. 262 ; Bennett 
v. Whitehead, [1926] 2 K. B. 880 ; Firm of 
B. M. K. B. M. V. Firm of M. B. M. V. L., 
B. M. K. R. M. Somasundaram Chetty v. 
M. B. M V. L. Supramanian Chetty (1026), 
95 L. J. P. C. 197. 


PART II. SECT. 3, SUB-SECT. 2.— 

B. (b). 

496 iU. .) — ^WlLUAMB & StiJkBS 

V. Richards (1918), 26 B. C. R. 19. — 
CAN. 


PART IL SECT. 8. SUB-SECT. 2.— 

B. (d). 

507 vi. — ^.1 — ^Wliere a oatise of 
aotioii is shown Sc ther claim Is defended, 
tried Sc decided, or where the reed issue 
between the parties, although not set 
out in the statement of daim, is tried 
Sc decided, it is not open to pltf., by 
a subsequent action relating' to the 
same matters involved in the earlier 
prooeedinim, to put forward a claim 
or pica whiob he had an opportunity 
of putting forward in the earlier pro* 
oeedings but which ho either omitted 
or chose not to put forward at that 
time. Such claun or plea is res 
judicata , — Wahl v. Nucent, [19241 
3 p L. R. 679 ; 11924] 2 W. W. R. 
1 133 • 18 E^ask. L. R. 692 ; revsa*, 
fl»24J2D.L.R.97; [19241 1 W. W. R. 
V 3 V All • 

607 Hii, — . 1 — suit is not barred 
by res judicata where, though the 
matter which forms the ground of 
attack might have been ofiado a ground 


of attack In the former suit, pltfs. 
were not bound to do so. — ^A bid-Ud- 
Din V. Bisharat, All btc^ Kaoof- 
Un-Dij^,tc. (1927), t L. R. 8 Lab. 
308.— IND. 

607 viii. .J — SoKOLOSKi r. 

WiNiSKl, [1927] 2 D. L. K. 1020: 
[1927] 1 W. W. ll. 972 ; 21 Sask. L. k! 
466. — CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 

B. (f). 

d i. Award of damages for delay — 
Subsegueni proceedings for compensa* 
tion for futiher dtday,] — ^Where there 
was only one cause of action. Sc it was 
pitf. 8 right to have his damages 
assessed once for all: — Held: the 
finding that pltf. could recover no 
d a m ages after commencement of a 
subsequHit action was binding upon 
both parties &; was not. though 
erroneous, oi>en to dispute. The judg- 
ment had not been appealed from « 
the question was res judicata between 
the partiea. — ^M oIntobr v. Parent. 

4 D. L. R. 420 ; 66 O. L. r! 
652. — CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 

C. (c) 

672 i. Unsatisfied judgment,] — The 

680 


fact that a decree has been obtained 
against one of n number of joint & 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree ah'eady obtained. — 
Stoven V. Broady Norman & Co., 
[1928] 8. C. 351.— SCOT. 

PART II. SECT. 8, SUB-SECT. 2.— 
C. (d) 1. 

n i. Where it had not been 

established that in oontraoting to pay 
a commission, deft, had been aoung 
as the agent of H. Sc that pltf. Im- 
elected to look to H. for payment : — 


sinoe the cause of action against deft., 
which It was i^mitted pltL had before 
he sued H., did not enst against the 
latter Sc was not afleoted by the judg- 
ment. — W illiams v, Rodobrs, [1921] 
2 W. W. R. 186 ; 66 D. L. R. 691 ; 
60 S. 0. R. 664.— CAN. 

PART 11. SECT. 3, SUB-SECT. 2,— 

0 . (•). 

586 Iv. .] — ABDvn Rahim v, 

Mahomed Babkat Ali (1927), 65 
L. R. Ind. App. 96.— IND. 



VoL XXI.— Estoppel. Cases 580— 998b. 


580. Add. Annotation : — Distd. Debeiiham i;. 
Perkins (1926), 133 L. T. 262. 

581a. Judgnient for debt Inonrred 

after separation.] — Where an action for goods 
sold is brongd^t against a wife on a biU con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 


of one undivided debt. — D bbbnham’s, I/td. 
V. Pbbkiks (1926), 133 L. T. 252, D. 0. 

598. Add. AnnoUMono: — ^Apld. Dexters v. Hill 
Crest OU Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Ajssce. Soc. of the 
United States (1926), 134 L. T. 557. 

610. Add. Annotation : — Generally f Mentd. It. V. 
Hertfordshire JJ., Ex p. Larsen, [1926] 1 
K. B. 191. 

647. Add. Annotation: — As <o (1) Consd. Plrie v. 
Richardson, [1927] 1 K. B. 448. 

059. Add. Annotation : — As to (2) Apld. The Point 
Breeze, [1928] P. 135. 

After this case add alsoy Admiralty, 

No. 700b.” 


« 

Part IN. — Estoppel Quasi of Record. 


677. Add. Annotation: — Mentd. Saklat v. Bella 
(1926), 42 T. L. R. 26. 

686. Add. Annotation : — Distd. Re StoUery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 


687. Add. Annotation : — Refd. York Glass Co. v. 

Jubb (1926), 134 L. T. 36. 

692. Add. Annotation: — ^Mentd. Browning v. 
Crumlin Valley OolUeries, [1926] 1 K. B. 522. 


Part V. — Estoppel by Deed. 


701. Add. Annotations: — ^Mentd. Palmolive Co. (of 
England) v. Freedman (1927), 44 T. L. R. 86 ; 
EngUsh Hop Growers v. Dering, [1928] 2 

K. B. 174. 

734. Add. Annotation : — Refd. Torbay Hotel v, 
Jenkins, [1927] 2 Ch. 225. 

776. Add. Annotation: — As to (1) Refd. Parr v. 
A.-G., [1926] A. C. 239. 

786a. .] — The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
«leed as is recited, but no more. — Gillett v. 
Abbott (1838), 7 Ad. & El. 783 ; 3 Nev. 
& P. K. B. 24 ; 1 Will. Woll. & H. 91 ; 7 

L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 065. 

i^rinotation : — Befd. Fishmongers Mystery WardeDS & 


Commonalty r. IlobortHon & Staines (1848), 18 L. J. O. P 


916. Add. Citation : — 94 L. J. Ch. 169. 

Add. Annotation: — ^Mentd. BirkdaJe District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 366. 

993a. S. P. Sbabournb v. Powel (1686), 2 Vern, 
11 ; 23 B. R. 619. 

AnnoiaHon : — ^Reld. Smith v. Osbome (1857), 6 H. L. Cos. 
375. 

998b, .] — Clayton v. Newcastle (Duke) 

(1682), 2 Cas. in Oh. 112 ; 22 E. R, 871, L. C. 

Annotation : — Reid. Morse V, Faulkner (1792), .‘1 Swan. 
429, n. 


PART II. SECT. 4, SUB-SEOT. 3. 

628 i. General rule .] — Lack of Juris- 
diotion in the ot. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
idleged to bo estopi^d sought the 
assistance of the ot. vmose Junsdiotion 
is impugned. — ^McIntosh v. Parent, 
[1924] 4 D. L. R. 420 ; 55 O. L. R. 
552.-~CAN. 

PART II. 8ECT. 5, 8UB-6ECT. 1. 

688 E. .1 — JotmNKAT V. Rail- 
way Passenoebs Assueanoe Oo., 
[1924] 1 D. L. R. 803 ; 50 N. B. R. 
501.— OAN. 


PART II. SECT. 6, SUB-SECT. 2. 

st. Should not be pleaded in state- 
ment of claim .] — ^Victoria Lumber & 
Makutaotcring Co., Ltd. v. Thomsen 
& Clark (B. 0.),_li92e] 4 D. L. R. 
971 ; [1926] 8 W. W. R. 459.— CAN. 

sa. Should not be pleaded in counter- 
claim .] — Victoria Lumber & Manu- 
facturing Co., Ltd. e. Thobiben & 
Clark (B. ri926] 4 D. L. R. 971 ; 

[1926] 3 W. W. R. 459.— CAN. 

PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.] — T., to whom a 


patent of land issued, by deed poll 
made prior thereto, sold the land to L. : 
— Held: in obtaining the patent T. 
was estopped by the deed from setting 
up title ih himself wider the patent. — 
Robertson v. Daley (1886), 11 O. II. 
362.— CAN. 

PART V. SECT. 8, SUB-SECT. 3.— C. 

993 vU. .] — Dob d. Tiffany v. 

MoEwan (1837), 5 O. S. 698.— CAN. 

PART V. SECT. 9. 

See oases in Part IL, Sect. 6, sub- 
seot. 2, ante. 
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OaSM loei^liu^ BkOUSH AXTD EmPIBE DiOEBT STTPKiBMiaiT. 


Part yi. — Estoppel in Pais 


1021. AdeL AtmofaHoriB : — Ab to (2) Raid. Tcmes v. 
Weaimt & Gillow, [1926] A. 0. 670. Generally, 
Reid. Ck>nmianwealt]i Thnist v. Akotey (1925), 
94 L. J. P. 0. 167. 

1086. Add, Annotation Lloyds Bank v. 

Chartered Bank of India, Australia &> China 
(1928), 97 L. J. K, B. 609. 

1086a. .] — If a man misrepresents a faet, to 

that falct he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage. — Beattie 
V. Ebury (Lord) (1874), L. R. 7 H. L. 102 ; 
44 L. J. Ch. 20 ; 30 L. T. 581 ; 38 J. P. 664 ; 
22 W. R. 897, H. 3.. ; affg. (1872), 7 Ch. App. 
777, L. JJ. 

Antu}iation8 : — Mentd. Weeks v. Proport (1873), L. R. 8 C. P. 
427 ; MoCollliJi v, Gilpin <1880), 5 Q. B. D. .390 ; York- 
shire By. Wa^on Co. v. Maclure & (jorawall Minerals Ry. 
(1881), 45 L. T. 747 ; West London Commercial Bank v. 
Kitson (1864), 13 Q. B. D. .360 ; Robertson v. Harris, 
(1900) 2 Q. B. 117 ; Halbot v. Lens. (1901 J 1 Cb. 844 ; 
Oliver V. Bank of Engrland, (1901) 1 Ch. 652 ; Rainford v. 
Keith & Blackman Co., (1905] 1 Ch. 296. 

1088. Add. CUaUon .—132 L. T. 22. 

1040. Add. Annotation : — ^Apld. HuddersOeld Fine 
Worsteds v. Todd (1926), 134 L. T. 82. 

1048. Add. Annotation : — ^Refd. Houghton v. 
Nothard, Lowe & WiUs (1927), 44 T. L. R. 76. 

1065. In the twelfth line on p. 297, after the word 
** agreement,** insert defts. pleaded that 
the agreement.** 

1066. Add. Annotations : — Consd. £[reditbank Cas- 
sel G. m. b. H. v. Schenkers, [1926] 2 K. B. 460. 
Dlstd. Liggett (liverpool) v, Barclays Bank 
(1927), 137 L. T. 443. Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

1068. Add. Annotations : — ^Refd. Houghton v. 
Nothard, Lowe & WiUs, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

1108. Add. Annotation Refd. Evans v, Webster 
(1928), 45 T. L. R. 136. 


nil. Add* AmnoMUms .'--^Itld. Reckitt e. Bar* 
nett, Pembroke A Slato* (1927), 44 T. L. R* 
68. Refd* Jones v. Waring wllow» [1926] 
A. 0. 670; Briti^ A; North European Bank 
V. Zalzstein, [1927] 2 K B. 92; Home A 
Colonial Ii^e. v. London Guarantee A 
. AocidentCo. (1928), 45 T, L. R. 134* 

1130* Add. Annotation : — ^Mentd. Be Wait, [1927] 
lCh.606. 

1147. Add. AmnotaHon : — ^Retd. Laurie A More- 
wood ti. Dudin, 11^26] 1 K. B. 228. 

1148a. .] — Defts., waiehoosemen A whar* 

fingers, held 600 quarters of maize belon^ng 
to A., who sold 200 quartos thereof to W. A 
Co., who sold them to pltfs., giving to the 
latter a deliverv note, which they lodged 
with defts. Derts. did not acknowledge it 
or object to it, but some days later, no 
weighing out dr appropriation of the 200 
quarters having taken place, A> stopped 
delivery. It was contended that on the sale 
to W. A Oo. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. A Oo. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken pl^e : — Held : 
(I) pltfs. had no claim to the maize ; <2) defts. 
A A. were not estopped from denying that 
pltfs. were the owners of the 200 quarters of 
maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf* to rely 
. upon the doctrine A to treat tbe property as 
if it had been transferred (Sankby, J.). — 
Lattrib a Moebwood v. Dtoin (John) A 
Sons, [1926] 2 K. B. 383 ; 94 L. J. K. B. 
928 ; 80 Com. Cas. 280 ; affd.^ [1926] 1 K. B* 
228 ; 96 L. J. K. B, 191 ; 184 L. T. 809 ; 42 
T. L. R. 149 ; 31 Com. Oas. 96, O. A. 

A7motation:--A8 to (1) Apld. Be Wait, (1927] 1 Oh. 606, 

1154. Add, Annotation : — ^Mentd. Jones v. Waring 
A Gillow, [1926] A. 0. 670. 


PART VI. SECT. 8, SUB-SECT. 1.— A. 

1082 I. How estoppel arises.] — 
Estoppel arises where a man is pre- 
oluded from denying the truth of any* 
thing which he has represented to be 
a fact, though It is not a fact. — Re" 
MoNTooimRT V. Diamond, Diamond 
V, Montgomeby, (19251 4 D. L. E. 
736.— CAN. 

1040 I. Where aU partUs know the 
truth — No reweaenteoion .] — tenant 
after the expiry of his original lease 
leoeived from his landlord potioe to 
qnit at the end of the fcmowii^ month. 
In reply, he wrote a letter wnicb con- 
tained (interttlia) an admission that he 
was a monthly tenant. At the hearing 
of a suit in eieotment the tehant 
contended that his original lease being 
for manufacturing purposes be bad 
a tenancy from year to year. Be was 
entitled to six months* notloe i^HeUl : 
he was not estopped from so ’oon- 
tending as the facts afleothig the 
tenancy were within the knomedge 
of both parties. — ^J aoes A Oo. e. 
JOOBAB Mahombd (1928), 1, L.^ E. 
4B Bom. 38. -IND. 

PART VI. SECT. 3* SUB-SECT. 1.— 

B. (a). 

1041 aiv. .3— In 1894 applt. 

granted a lease of land ** from year to 
year ** to re^. In 1903 resps. wished 
to build a bouse on the land Be applt. 
wrote that the leaae was a permanent 


one, though the rent was liable to 
enhanoement. Resps. built a house 
Sc applt. reoeived a bonus in respect of 
it. In 1916 applt. sought to eject 
resps . : — Held : whether the lease was 
a permanent one under the agree- 
ment, applt. Is statement in the letter 
that it was so was a representation of 
fact 6c not an expression of opinion, 
A he was estopped from denying it. — 
Forbes e. Eatjuc (1925), L. B. 52 
Ind. App. 178.~IND. 

10441. — — -T.l — In order to 
found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, 6c a promise which 
is a mere statement of an Intention 
to do something In the future is not 
sulBoient. — R azansofvv. Broukbteik, 
[1924] 2 D. L. E. 1170 ; 2 W. W. E. 
600.— OAK. 

1044 ii. 8. P. Ontario Equitablb 
Law ,6c Aocb>bnt iNEmuNCs , Co. e. 
Baker, [1926] 2 D. L. :089 ; {19261 
a O. E. 297.— CAN. 


BART VL SECT. 8. SUB-SECT. 1.— 
B. (g) II. 

1096 xrilL .} — ^If a person sets 

up ebtoppel be must show uiat he has 
altm^ his position to his prejudice 
owing to the conduct of the other 
party whom be Alatms is estopped.r-* 
St. JogN Coturrr Hospital o. Peck, 


(1924] 2 D. L. R. 163 ; 51 N. B. E. 
324.— CAN. 

1096 xlx. .] — ^A tenant in reply 

to a month's noKoe to quit wrote a 
letter oontainiiig (inter alia) an admis- 
sion that he was a monthly tenant. At 
tpe hearing of a suit in ejeotmont, be 
contended that he was entitled to six 
months' notice: — Held: he was not 
estopped from so contending, as the 
landlord having already giyen notice 
to quit had not shown that ho had 
altered his position by reason of the 
admission. — Jacks A Co. e, Joosab 
Mahomed (1923), I. L. E. 48 Bom. 
88.— tND. 

1096 MX. -*.] — In order to 

ereate an estoppel 4n pais It must be 
shown that he who desires to take 
adranta^ of it has acted upon the 
untrue representation os true, not 
know^ ft to be untme, thereby 
altering bis positioa to bis prejudioe.— 
HorpMAN V, Eooi (1995). 57 0. L. B. 
329.— CAN. 


PART VI. SECT* 3, 8UB-8E0T. 2.— A. 

9d. As to fault for^ aeddent ,} — The 
foot ibat pltt* tiie driver of a yebicle 
which come into odUlslon with a motor 
oar, stated immediately the 

abeldent that be misjuiu^ we die- 
tanoe of the motor oar Hsltfv Bbt to 
raise any estopjM-^HVKT a. MemoAN 

.W. E. 804; (1927] 


(Alta.), [192$ 
1 D. L. ^ 




Fol. XXI.— EMoiweL Cases 12 ae^l 818 a. 


1200. AM. Anwxtutian : — MentO* Brown v. 

Hairison <1927), ^ L, J. K. B. 1025. 

1212. Add. AtmoUd^ : — A9 ia (2) llefd. Anderson 
V. Bquitable Assoe. Soc. ol tne United States 
<1920), 184 L. T. 557. 

1219. Add. CUcMon:—! B. B. A. 210. 

AM* Annokdumj — As is (1) Bacpld. dt Dfiild. 
Gatediead Union Assmt. Com. v. Bedbeugb 
[1925) A. O. 309. 

1223. Add. Annotatim : — ^Mentd. London Hole- 
proof Hosieiy Co. v. Padmore (1928), 44 
7. L. B. 499. 

1227. Add. Annotcttion :~^Coii8d« Houghton v. 

Notha^d, Lowe & WiUs (1^7), 44 T. L. B. 76. 
1228a. As to perforniance of statutory duty or 
exercise ol statutory disOretfon.] — Perform- 
Anoe of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by a^iy prior action 
which that authority may have t^en without 
aid from tho statutes. Ho estoppel can arise 
in such a case.~-SuNDERLAND Corpn. v. 
Pbibstmak, [1927] 2 Oh. 107 ; .96 L. J. Ch. 
441 ; 137 L. T. 688; 26 L. G. R. 64. 

1233. Add. Annotation — Consd. Hyman v. 

Hyman, Hughes v. Hughes (1928), 

L. T. 4ie5. 

1247. Add. CiUdiona 94 L. J. P. 0. 93 ; 132 
L. T. 611. 

1257. Add. Annotations : — Ck>nsd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. B. 
62. Mentd. Be Ellis, [1025] Oh. 664. 

1259. Add. Citation :—l32 L. T. 90. 

Add. Annotaiiona : — ^Mentd. The Jupiter (No. 
2), [1925] P, 69 ; Employers’ Liability Assce. 
Corpn. V. Sedgwick, Collins, [1927] A. C. 96. 


1285« Add. AnnotaUons : — Bold. A»-G. v. Denby, 
[1925] Oh. 596. Mentd. The Jupiter (No. 3) 
(1927), 137 L. T. 383. 

1294. Add. Annotaiiona -Refd. Jones v. Waring & 
GiUow, [1928] A. 0. 670; British dc North 
European Bank v. Zahsstein, [1927] 2 K. B. 92. 

1297a. Preparatlcm of deed by solicitor.] — con- 
veyance was made by L. to his son tor the 
purpose of giving the latter a colorable 
qualification to kill game : — Held : the solr, 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him undei* it. — Lord v. Warxu.i: 
(1837), 3 Bing. N. C. %8r ; 4 Scott, 402 ; 
1 Jur. 382 ; 132 E. R.^2. 

• Add. Annotation : — Bffintd. Biversdale Mill 
Co. V. Hart (1926), 43 T. L. B. 73. 

1318a. Payment of rent not due.] — The 
predecessors in title of defts. were owners in 
lee simple of land including both the surface 
A the strata below the sunace. They con- 
veyed the land to pltfs.* predecessors by a 
deed which confined an exception & reserva* 
tion 6f all mines 4s veins of coal in or under 
the land. Defts. A their predecessors worked 
the coal mines under the land 4c made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. 4c their predecessors had 
for^ some years paid rent to pltfs. in the 
belief that they were boimd to do so under 


PART VI. SECT. 8, SUB-SECT. 2.- 

B. (a), 

q 1. — 

Held : tho sellers wei‘o not estopped 
from provingr their owuei*8hlp oi the 
safe. — W alker^ v. Hyman (1877), 1 

A. R. 315.~CAN. 

q iJ. — — .1 — 

II : t-hei*o was evidence of au 
estoppel. — W est v. O •Leaky (1894), 
32 N. B. H. 286.~-CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— A. 

1221 1. (General rule.] — DEidKOfl v. 
BsDEIX, [1928] 8 D. L. R. 1063. — CAN. 

1221 li. .] — ^Patterson ij.Smtth 

(1877), 42 IT. O. H. l.—CAN. 

1221 ill. ,] — Where pltf. Indticod 

the ct. to grant him a Judgment 
recognising doft.’s right to timber:— 
Heid ; he was ostoppeU from after- 
wards contending that deft, had no 
right to dispose of timber. — M anij&y 
V. O’Brien, Re Mackintosh (1901), 
22 0. L. T. 74 ; 8 B. C. R., 280.— CAN. 

1221 iy. .1 — ^Baker v. Baker 

(1904), 40 N. 8. R. 470.— CAN. 

1226 i. As to paaiiion of pcudy 
estopped.] — A party Is not disabled by 
law from explataing a matter qf evi- 
dence, only beeanso his explanation 
consists of elroumstanoes whi<m include 
wrongdoing on his part. — P ress v. 
MAttHKES, [19273 V. X. R. 396 ; 48 
A.I..T. 163j [1927]Argus.L. R. 197— 
AU8. 


PART VI. SBCrr. 8, SUB-SBOT, 8^B. 

1283 II, The fact that a 

person, who has recovered a 
takes part 4n a reference 

yi does not . bring him Td 
rule that a person, who after 
rmveriag a Judgment puts it ibto 
efteot 9c aooem imodts under it, is 
frw amiewing therefrom.?-^ 
HAlKFRdxn [AIKFROm (Altu.) 



4 D. L. R. 1060 ; [1926] 

R. 617.— CAN. 


3, 


a i. Acceptance of credit from un- 
authorised agent.] — ^A co., knowing a 
vendor of goods was giying it credit 
in a case where the person buying on 
its boh«df has no proper authority so 
to do. is estopped afterwards from 
disputing UabiUty on the ground of 
want of authority. — Great West 
Sadducrx Co. V. Canadian Inoot 
Iron Oo., [19243 4 D. L. R. 881.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 3.— 

C. (a). 

1260 iv. .1 — Estoppel by ao- 

qulesoenco connotes that the person 
estopped has represented to the person 
who m infringing his dght that be is 
not entitled to complaiii, & that the 
other party relying upon this repre- 
sentation has altered his position to his 
detriment. — Gobinda Rahanujt Das 
Mobanta e. Ram Gharan Das (1926), 
I. L. R. 69 Calc. 743.— IND. 


-*}— In order that the 


12<0 V. — — 

protection of the equitable doctrine of 
loquiesoenoe may be successfully 
dalined, the following circumstances 
ntuit eubaiat. The party claiming the 
benaSt of the doctrine must have made 
% mistake as to his leged rights & must 
have expended smne money or done 
K>ine act on the faith of his mistaken 
belief; 3c the nosaeasor of the legal 
must have known of the existenoe 
oJ ^ own right w^hloh is Inomiaistent 
gitn^the riidit dauned by the otl^r 
party, he must have known of me 
Party's mistaken belief in his 
yym mtita. Be be must have encouraged 
^he oti^ pmrtT in his expenditure of 
noaey, or In the other acts whlob he 

$83 


1260 Vi. -.1 — Crocker v. Hut. 

CHINSON (1861), 10 N. B. R. (5 
139.— CAN. 

1260 vii. .] — Nau'JLER v. 

Jenkins (1899), 32 N. S, R. 333.— CAN. 

1268 ii. Or ultra vires.] — ^Ac- 

quiescence cannot rehabilitate or 
render valid a transaotion which is 
vUra vires or illegal. — Gobinda 
Ramanuj Das Mouanta v. Ram 
Gharan Das (1926), 1, L. R. 63 Gale. 
748.— IND. 


PART VI. SECT. 8, SUB-SECT. 3.— 
0. (b)i. 

1270 vl. — .1 — ^Whore under a con- 
tract between pltfs., U.B. citizens, ISc 
defts., a Ganadlan oo., payments had 
been made tn different currencies at 
different times ; — Held : as under the 
oontraot payments should be in Cana- 
dian ourrenoy, payments made in 
U.S. currency could not operate as an 
estoppel, as they were made unde r 
misapprehension of rights.— -M yers 
v, tmoy Natural Gas Oo. (1929), 

O. 1j,H. 88.— can. 


PART VI. SECT. 3, SUB-SBOT. 8.- 

0 . 


dssent to sale of goods — Ac- 
quiesoenoe in condition of goods .] — 
in an action to recover for work 8c 
labour in praasing a auaniity of 
straw, evidence showed that dett. was 
of opinion that the sl^w was not in 
a fit condition to be preased. Sc that 
he only oonsented to nave w work 
done op pltf, oflenng to buy the straw* 
Sc that mtf, suQsequently made a sale 
of the s^w whidk was delivered at 
biB request: — Held: pltf. was ppe- 
mudm from sotting up the uamerobant- 
able oondition ofthe straw in answer 
to d«lft.*« oounteiclalm for thehrioe 
agreed to he paid.— P ewabd v* woop, 
PSPPARD V. CijdsatoN (1994), 67 
N. a R. 292.— CAN. 


Cases 1318ar-1606. English and Empire Digest Suh*lement. 


a licence from plifs. : — Held: (1) by yirfcae 
of t^e exoeption, the property in the strata 
below the snr^e remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they ffieased ; 
(2) the payment bein^ voluntary & made 
under a supposed legcd liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — ^B atten Pooll v. 
Kennedy, [1907] 1 Oh. 260 ; 70 L. J. Oh. 
102 . 

1819a» Objections to account stated not pressed.] — 
Btjbbough’6 Addinq Machine, I/td. v. 
Aspinall (192&), 41 T. L. B. 270, 0. A. 

1826. Add, Annotations : — Consd. Weld v. Petre 
(1928), 97 Jj. J, Ch. 399. Refd. Anchor Trust 
Co. V. Bell, [1920] Ch. 805. 

1330. Add. Annotation : — Mentd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

1347. Add. Annotation : — Mentd. Inche Noriali 
Binte Mohamed Tahir v. 8haik Allie Bin 
Omar Bin Abdullah Bahashiian (1928), 45 
T. L. R. 1. 

1380. Add, Annotation : — ^Refd. Bennett v. White- 
head, [1920] 2 E. B. 380. 

1395. Add, Annotation : — As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1920] A. 0. 737. 

1492. Add. Annotations : — Distd. Reckitt v. 
Barnett, Pembroke & Slater (1928), 45 T. li. R. 
36. Refd. Lloyds Bank v. Chart^cred Bank 
of India. Australia &; China (1928), 97 L. J. 
K. B. 609. 

i435a. .] — ^Laitbie So Mobewood v. Dudin 

(John) & Sons, No. 1148a, ante, 

1439. Add. Annotation: — Refd. Re Wait, [1927] 
1 Ch. 606. 

1507. Add. Annotation: — Mentd. Lowther v, 
Harris, [1927] 1 K. B. 393. 


1587. Add. Annotation: — Refd. E. v, Essex JJ., 
Ex p, Perkins, [1927] 2 K. B. 476. 

1549. Add. Annotation : — Mentd. Grant, v, Der- 
Wfent, [1928] Ch. 902. 

1542. Add. Annotation : — ^Mentd. Benton v. Camp- 
bell, Parker, [1025] 2 K. B. 410. 

1549. Add. Annotation : — Refd. Bernard v, 

Williams (1928), 139 L. T. 22. 

1550. Add. Annotation : — ^Reld. HuddersOeld Fine 
Worsteds v, Todd (1926), 42 T. L. B. 62. 

1556. Add. Annotation : — Refd. Sowerby v. lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotation : — ^Refd. Macaura v. North- 
ern Aflsce.i [1025] A. 0. 019. 

1559. Add. Annotation : — ^Mentd. Tarn v, Scanlan, 
Neilsen, Andersen v, Collins, Muller (London) 
V. Lethem, Muller (London) v. I. R. Oomrs. 
(1927) 44 T. L. R. 53. 

1561. Add. Annotation : — Refd. Albemarle Supply 
Co. r. Hind, [1928] 1 K. B. 307. 

1601. Add. AnnotationsLj — ^Mentd. Ouellette v, 
Canadian Pacific By., [1025] A. O. 509; 
Gilbert V. Gilbert Sc Bougher (1927), 96 L. J. P. 
137 ; Auchteroni v. Midland Bank, [1 928] 2 

« K. B. 294 ; Tilling-Stevens Motors v, Kent 
. County Council & Transport Minister (1928), 
139 L. T. 265. 

1602. Add. Annotation : — Refd. Guildford Trust 
r. Goss (1927), 136 L. T. 725. 

1604. Add. Annotations : — Refd. Australian Bank 
of Commerce v. Perel, [1926] A. C. 737 ; 
Jones V, Waring Sc GiUow. [1926] A. C. 
070. Mentd. Uoyds Bank r. Chartered Bank 
of India, Australia & (^hina (1928), 97 
L. .7. K. B. 609; Reckitt v, Barnett, Pem- 
broke Sc Slater, [1928] 2 K. B. 244. 

1605. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered .Bank of India, Australia Sc China 
[1928] 97 L. J. K. B. 609. 


PART VI. SECT. 8, SUB-SECT. 3.— 

E. (a). 

m i. .] — Miller v. P., [19271 

Exch. O. II. 52.— CAN. 

in. Applination of doctrine — Cftia- 
ran tee induced by fraudr — Delay in 
repudiation,] — A. was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantee : — Held : it was afterwards 
too late to set a defence based on the 
fraud. — Mantle Lamp Co. of Amebioa 
V. Nixon. 11924] 3 D. L. R. 1973.— 
CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
E. (b) li. 

so. Delay in taking security — 
Creditor estopped from retying on agrees 
ment by- debtor id give s^cuHty.y—He 
McIntyre, Trustee v, Canara Metal 
Co.. [19251 2 D. L. R. 889 ; 6 0. B. R. 
629-“— CAN. 


PART VI. SECT. 3. SUB-SECT. 3.— 

F. (o). 

h i. .] — Re Kearney’s Estate, 

Whitehurst, Appellant (1927), 27 
S. R. N. y. W. 386 ; 44 N. 8. W. W. N: 
117.— AUS. 

h ii. Whore a vendor, on 

default of payiuont of an instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, ho 
cannot afterwards proceed by way of 
execution against the purchaser. — 
Standard Trust Co. v. Li-mjt (1915), 
31 W. L. R, 709.— CAN. 


PART VI. SECT. 8. SUB-SECT. 8.— 

O. (b). 


■p. Nationality of party,] — ^Where 


pitf. was ignorant when he made a 
contract that deft, was a person of 
enemy origin &; that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, 8. 6, the contract was 
illegal : — Held : in an action for 
breach of contract, deft, would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since the deft, well 
knew that fact. — Branioan v, Sara, 
[1924] N. Z. L. R. 481.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (0). 

h I. .] — Wrllband V, Walker 

(Man.) (1911), 16 W. L. R. 408.— CAN. 

PART VL SECT. 8, SUB-SECT. 8.— 

H. (a.) 

1438 i. A form of ddQuiescenee .] — 
OOBINDA RAMANUJ DAB MOHANTA V. 
Ham Chaban Das (1925), 1. L. K. 52 
Calc. 748.— IND. 

t i. .] — Hutchinson 

Brothers & Co.. Ltd. v. Perkins 
(B. C.) (1908), 8 W. L. R. 16.— CAN. 

PART VI. SECT. 8, SUB-SECT. 3.— 

H. (b). 

b i. .] — The equitable principle 

prohibiting a party from lying by 8c 
reaping the boneht of the expenditure 
of another’s money on his property, 
applied. — PuBUo I^opertt Trustees 
V. Gillis (1881), 14 N. S. R. (2 R. & G.) 
262.— CAN. 

PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) ill. 

1 1 . jfQ nature of goods delivered.] 

the purchasers were estopped 


from alleging that the .goods were not 
as eontraett'd for. — J. J. Case Thiussh- 
iNo Machine c?o. v. Mitten (Saak.), 
[1919J 3 W. W. n. 601 ; 49 D. L. R. 
30.— CAN. 


PART VI. SECT. 8, SUB-SECT. 4.— A. 


1596 z. 


-.1 — Deft, wished to 


purchase a piece of land & approached 
8. for a loan of the amount which he 
required to make up the price 8.* 
without the knowledge of deft., obtained 
from pltf. the money which deft, 
needed, 8c presented a mtge. in pltf.’s 
favour to deft, to sign. Deft, never 
read the mtge., but understood from 
the representations of 8. that the 
writing which he signed was merely 
an acknowledgment of the receipt of 
the money from S. who, be thought, 
was advancing it : — Held : the mtge. 
was not the deed of deft. 8c he was not 
estopped from alleging that it was not. 
— Cooil v. Clarkson, [1926] 2 D. L. R. 
493 ; [19251 1 W. W. R. 1004 ; 85 
B, C. E. 308.— CAN. 

1606 vl. .] — ^Where taxes were 

paid to a municipal employee yfho 
had no authority to receive them : — 
Held: the fact that the municipality 
kept its tax-receipt books, cashier’s 
stamp 8c tax roll in such a manner that 
the employee was enabled to g^ 
possession of the books, etc., 8c dnre 
a receipt for the taxes, did not estop 
thO' municipality from showing his 
lack of authority, even if It amounted 
to negligence, since such negligence 
did not occur in the transaction itself 
8c was not the proximate cause of the 
taxpayer’s payment of his taxes to 
the employee.— R xorbs v, City op 
Moose Ja.w,J19251 3 D. L. R. 1176: 
[19251 3 W. W^R. 127.— CAN. 



Vol. XXt-Estoppd. Cm 1610a. 


1610a. .] — Defts. received a consignment of 

wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards -defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivei*y 
orders were different, & such as might 
reasonably bo supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 

PART VI. SECT, 5. 

1619 xii. .] — The facts relied 


signments of wheat. B. having afterwards 
become insolvent ; — Held : defts. having 
been guilty of culpable negligence, & such 
negligence having been the proidmate cause 
of x)ltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & w^ere liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B. — 
Coventry t>. Great Eastern Ky. Co. 
(1883), 11 Q. B. D. 776 ; 52 L. J, Q. B. 604 ; 
49 L. T. 641,0. A. 


Annotation .—Apld. Seton r. Lafono (1887), 19 Q. B. D. 68. 


upon to establish an estoppel of any 
kmd should be pleaded in any case 
In Which it Is intended to rely upon it. — 


Hcoheb V. J. 
11927] 3 B. h. 
448.— CAN. 


H. Watkins & Co-, 
It. 302 ; GO O. L. R. 
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EXECUTION 


Part II. — Matters Common 

22. Add, Annotation: — Re|d. Weld i’. Petre 
(1928), 97 L. J. Ch. 399. - 

60. Add, Annotation: — ^Refd. Oapron v. Capron, 
[1927] P. 243. 

61. jiddL Annotation : — Raid. Kaylay v« Hotber- 
sall» [1926] 1 K. B. 607. 

68. Add. Citation .•—[1926] 1 K. B. 607. 

S8a. Against co-surety — Judgment debt paid by 
surety.] — ^Where a surety has a judgment 

debt & has obt^ned an asSgnment of t^e 
judgment under Mercantile Law Amend* 
ment Act, 1856 (o. 97), s. 5, he must obtain 
the leave of the ct. imder B. S. O., Ord. 42, 
r. 28,, before he can issue execution against 
his co-surety to enforce contribution the 
judgment debt. — Kaylby v. Hothebsall, 
[192^ 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 69 Sol. Jo. 310, 0. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amotmt of the damages & costs. Where 
deft, had been arrested under a ca. sa. for 


to all Modes of Execution. 

the damam only, A; had paid them, A, been 
dischargea out of custody, the ot. rdtmed to 
allow pitf. to issue another ca* aa* to the* 
cost8.-^MiTH V. DiOBiNaiOK (1844), 5 Q* B. 
602 ; Dav. A Mer. 468 : 13 L. J. 6. B. 161 ; 
2 li. T. O. S. 368 ; 8 J^ur. 123 ; lU B. B. 
1376. 

260. Add, Annotation : — ^Refd. Re A Debtor (1928)» 
45 T. L. B. 10. 

313. Add, Annotation : — ^Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

818. Add, Annotation: — Retd. Macaulay v. 

Guaranty Trust Co. of New York (1927), 44 
T. L. B. 99. 

380. Add, Citation : — aid) nom. Walter v, Davies, 
Ex p, Glamorgan (former Sheriff), 31 
L. T. O. 8. 169. 

417a. Service of writ — On clerk In court,] — Held: 
not good. — E llison v, Pickering (1803), 8 
Vos. 319 ; 32 E. K. 377. 

Annotation: — ^Reid. Ward i\ Arch (1839), 8 Jj, J. Ch. 255, 

417b. Sheriff’s offlcer remaining in house— Until 
money paid.] — ^Moore v, Bbamont (1795), 6 
Term Rep. 137 ; 101 E. B. 476. 


Part III. — Particular Forms of Execution. 


612, Add, Annotation : — Generally, Refd. The 
Point Breeze, [1928] P. 135. 

556a. .] — Hodges v. Marks (1618), Cro. Jac. 

485 ; 79 E. B. 414. 

Annotations : — Mentd. Layton r. Grindall (1709), 2 Salk. 013: 
Hooper v. Lane (1857), 6 H. L. Cas. 443. 

574a. — ^Anon. (1704), 6 Mod. Rep. 

105 ; 87 E, B. 864. 

574b. .] — ^Burdett V, Abbot (1811), 14 

East. 1 ; 104 E. R. 501 ; affd, sub noni. 


Burdeti' V, Abbot, Burdett v, Colman 
(1817), 5 Dow. 165, H. L. 

Annotations: — Ooxutd. Harvey v. Harvey (1884), 20 Ch. D. 
C44. Mentd. Launock v. Brown (1819). 2 B. & Aid. 592 ; 

U, V. Hobbouse (1820), 2 Chit. 207 ; Bedreoohiuid v, 
Elphinsione (1831), 2 State Tr. N. S. 379; Wellesley v. 
Boauf oil. Long Wellesley’s Ca49c (1831), 2 Kusb. Sc M. 639 ; 
Beaumont v. Barrett (1836), 1 Moo. P. C. C. 59 ; Stockdale 

V. Hansard (1839), 9 Ad. & El. 1 ; Middlesex ShoriH’s 
Case (1840), 11 Ad. & El. 273 : JKe Clarke (1842), 2 Q. B. 
019 ; Kelley r. Carson (1843), 4 Moo. 1*. C. C. 63 ; Howard 
V, Gosset (1845), 10 Q, B. 359 ; JRc Martin, Ax p. Van 
Sandau (1845), 4 L. f. O. S, .369; Howard v, Go^ett. 


PART 11. SECT. 8. 

17 lii. .] — Crij^EX v. 

CUJJLBN (1866), 2 Ch. Ch. 94.— CAN. 

17 iv. .] — He McLelan 

(B. C.), (19261 1 W. W. Jt. 198.— CAN. 

•b. JtKUpnerU on promissory noU 
taken for cash ** paymeni on ayref 
ment for sale of land^Isawt of execution 
on note before sate of land — Vatid ,} — 
Cotton v, Debipstbr (Alta.), (1925 ] 
1 W. .W. R. 954.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

sd. Affidavit in support — Attachment 
of property of ab^ondinq debtor — Con- 
tents.] — Re Long. Ex p, Moore (1883). 
23 N. B. R. 229.— CAN. 

PART II. SECT. 11. 

sf . Prior proceedings under Absconding 
Ddftors Act .] — Hem: a subsequent 
execution was defeated. — Kerr v. 
SOOV1L41870), 13 X. B. R. (2 Han.) 16. 

—CAN. 

PART U, SECT. 15, SUB-SECT. 6^ 
aj. PretseHon of aueosssfut party*s 
interests,} — Upon motion by datto. for 
fltay pending appeal tr^Retd : the ot. 


had inherent Jurisdiotlon to stay pro- 
oeedingB, but a stay should not be 
granted xmless defts. oonld devise a 
soheme by which pltfs. would be 
adequately protected. — B attia Oaslsx 
Toasted Corn Flake Go. v, Kellogg 
Toasted CtoRN Flake Co. (1924), 56 
O. L. R. 127.— CAN. 

PART II. SECT. 20, SUB-SECT. 1.— 

A. (a). 

386 ii, .] — ^McDonald v. 

Mitchell (1878). 12 N, 8. It, (3.R. 
& C.) 274.— CAN. 

PART 11. SECT. 20, SUB-SECT. 4.— 

A. (a). 

459 1, In action by third party ,} — 

Where a third party brings an acUon 
agaliist the sheriff for seizure of goods 
uMer an execution &; establishes a 
primA fade case of title as against the 
oxeentlon debtor, the sheriff must prove 
a Judgment as well as an execution. — 
KIRORHOFFSB V, ^BHENT (1897). 11 
Man. L. R. 460.— CAN. 

PART II. SECT. 20, BUB-SECT. 4.— 

B. (a). 

q i. •' — — Onus of proof gn 


sheriff — U'o jnstifu seizure ,] — Johnson 
V. Buchanan (1896), 29 N. 8. R. (17 
H. & G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. When ordered ,} — HaRT, v« 
Ri-rrAN (1874), 23 C. P. 613.— CAN. 

PART in. SECT. 1, SUB-SECT 1. 

506 i. In respect of^ what judgment or 
order — Judgment for instalments of pur- 
chase money,] — ^Worth v, Davie, 
[19173 1 W. W. R. 615 ; 11 Alta. h. R. 
461 . — CAN. 

PART III. SECT. 1. SUB-SECT. 4 .— 

B. (b). 

532 iii a . S, P, Howard v. High 
River Trading Co. (1899), 4 Tort. 
L. R. 109.— CAN. 

582 V . .3— HnaRR V, WaD’ 

DELL (1864), 24 U. O. R. 165.— CAN. 

PART m. SECT. U SUB*SE0T. 4.- 

E* (o). 

f i. g. P. Einoke v. Sowbkby (1879), 
A.R. 113,— CAN. 
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Ck^tt V. Sowfwrd (1847), 6 State Tr. N. S. 319 ; Fenton 
y; Cl. 347; jRc Fernandes 

(1861^ 6 H. I& N. 717 ; Sxp, FemAxides 10 C. B. 

N. S; 8 : Dill V. Murphy (1864). 1 Moo. P, 0. C. N. S. 487 j 
A*"S* South Wi^les V* Maophorson (1876), L. R. 8 

P. C. 268 ; R, v. Carden (1879), d Q. B. D. I ; Bradlau^h 
r. Ereldne (1883), 47 L. T. 618 ; Bradlauah v, Gossett 
^ ? Barton e. Taylor (1886), 2 T. L, R. 

. 388 ; Thomas, [1896] A. C. 600 : Heddon r. 

Fvans (1919). 35 T. L. R. 642 ; Pitohors Surrey County 
Council, [1928] 2 K. B. 57. . 

614, Add, Annotation : — Refd. English Hop 

Growers v. Bering, [1928] 2 K. B. 174. 


6i6« A'nnoiaiion : — ^Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

6B0. Add, Citation : — ovib nom, Dickinson v. 
Kitchen, 8 E, & B. 789 ; 120 E. R. 293. 


Add. Annotations : — ^Reld* The Feronia (1868), 
L. R. 2 A. & E. 06 ; Keith v. Btirrow (1876), 
1 C. P. D. 722. 

718a. Debtor’s goods cold by public auction — 
Debtor remaining in possession — Execution 
creditor present at sale.] — HtU ; the goods 
could not be taken in execution by such 
execution creditor. — W oodermaN' v. Bal- 
DOCK (1819), 8 Taunt. 676 ; 3 Moore, C. F. 
11; 129B.R.647. 

AnruMUms : — ^Reld. Aldred v. Conatablo (1844). 3 L. T. 

O. S. 299 : Hickman v. Cox (1867), 30 L, T. O. S. 279 ; 

Barker r. Furlong, [1891] 2 Oh. 172. 

783a. ,} — Furbeb v, Btokmey (1859), 32 

L. T. O.J^. 259 ; 23 J. P. 88 ; 5 Jiir. N. S. 
45 ; 7 W. R. 162. 


PART HI. SECT. 1, SDB-SSOT. 4.— 
, E. (e) li. ' 

•L Not last €ow .] — ^McLean v. 
Watsox (1858), 2 Thom. 406.-~OAN. 

PART HI. SECT. 1, SUB-SECT. 4.-» 
E. (e) iil. 

•n. Seisin hh fee.] — Held : not sale- 
able under an execution against goods. 
— Do* d. Kboor V. Calhoun (1843), 
1 tJ. C. R. 157.-~CAN. ~ 

sp. Interest of assignee, of leasehold 
property in lease.] — Held : not saleable 
under on execution against goods. — 
Doe d. SiNTPSON v. Privat (1848), 5 
U. C. R. 215.--CAN. 

St. liUeresi in land charged for main* 
tenance.} — Held : saleable under execu- 
tion. — RATHBUNtJ. CtJLBKRTSON (1875). 
22 Gr. 465.— CAN, 


kPART HI. SECT. U SUB-SECT. 4.— 

B. <0) X. 

n 1 , Paid to dehtor*a soHoUor — 

For navmetti of costs of action. }— Held .* 
not liable to attachment . — Be Fottr 
Franobs Pulp 6s Paper Co. v. Tele- 
ORAM Printing Co., Phillipps & 
SoARTH e. London Guarantee 6c 
Accident Oq., fl92S] 4 D. L. R. 
204.— CAN. ' 

fl. Inwmeofvoifedl?8on.] 

' — Robert Doujib Co. v. Walker 
(1926), 36 B. a R. 406.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4,— 
E. (e) xlii. 

I i. .] — Kassop V. Evans (1900), 

8 Nfld. L. R. 396.— NFLD. 

f ii, r JVoi ship sold under 

Admiralty judgment ,] — VanEvery v. 
Grant (1862), 21 TJ. C. ll. 542.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
B. (a) iv. 

607 1, General rule ,] — Dob d. Ausman 
V. Minthorne (1846), 3 U. C. R. 423.— 

CAN. 

IV. Purchaser’s interest in land under 
iigrutneni to buy.) — A purchaser’s 
interest in Ipnd which he has agreed 
to buy is not bound by an execution 
against him, unless he has become the 
registered owner. — Hudson’s Bay CX). 

V. Bullock Farbis, Ltd., C1926J 2 

W. W. R. 539.— CAN. 


PART HI. SECT. 1. SUB-SECT. 4.— 
B. (e) V. 

^ homestead trans' 

ferred to udfe .] — ^Where a husband 
transfers his homestead to ^ wife, 
who becomes the real manager of the 
farming operations with him as her 
assistant the 'crops grown by her are 
not ezigihie under an ezeouubn, even 
ehough she admits that the farm has 
bm managed in such way because of 
the ezistenoe of the exeoution. — 
S%?mAED^TBUsra Co. v, Briogs, 
{1»2« 2 D.,!/. R. 872: jmej i 
W.JP. R 832 ; 22 Alta. i. R 118.— 
CAN. 


oil. 


jOn wife's farm itxmked 


by debtor.] — Held: in the oircumstaiioos 
the crop belonged to tiie husband & 
could be seized in ezfdcution, — Paren- 
Harris (1884). 8 Man. L. R. 
329. — CAN. 

O iii. S. p. SUNGERLAND V. 
WLSWAcmmjxo Co. (1894), 10 Man,- 
L. R. 21.-HDAN. 


PART III. SECT. 1, SUB-SECT. 4.- 
K. (el " 

e 1. — Interest in 
e. Gilfot, (19261 1 W, W. 992.- 

OAH. 

1 il* — Interest o/ vendor of land.]. 

A vendor who has retained the leMl 
title as eecuxlty tor payment of his 
pnrdbasC money, has, until full pay- 
ment has been made, a beuefimal 
interest In the land which, coupled with 
the Uvu title, may be seised 6t sold 
mwter ezecmtlon.— W eidhan v. 
McCkiARn 419174 2 W. W. R. 210; 33 
D. L. R. 672,-^. 


PART HI. SECT. 1. SUB-SECT. 4.— 
E. (e) zv. 

q i, - — ■>.) — In order to be entitled 
to an exemption from ezeenHon with 
respect to the tools or implements of his 
trade, debtor must have been aotually 
following the trade at the time of the 
seisure. — McLeod r. Qibvin Ceniral 
Telephone Assock. (Sask.), T1926J 
1 D. L. R. 216 ; £1926] 1 W. W. R. 38. 
•—CAN. 


PART Ul. SECT. 1, SUB-SECT. 4.— 
E. (e) xvi. 

e (p. 493) L — PaH of proceeds 

consining of mortgage ) — Held: not 
exempt. — M absbt - Harris Co. v. 
.SoHRAM (1902). 5 Terr. L. R. 338. — 

CAN. 

c (p. 493) li, Whether pro- 

ceeds exempt.] — Purdy v. Colton 
(1908), 1 Sask. L; ll. 288 ; 7 W. L. ll. 
820.— CAN. 

d (p. 493) 1. S. P, Bocz V. Spilubr 
(1905). 6 Terr, L. B. 226 ; 1 W. L. R. 
866 ; 2 W. L. R. 280.— CAN. 

II. .) — When debtor is in aptoal 

residence on certain property beiong- 
ing to him, such propmy is primd 
facie exempt under ExemDUons Ao^ 
R. S. S., 1920, Sc the fact that the w^ 
4Df debtor happens to own a house 
that had been prevtously used as the 
family home oannot deprive debtor 
of the rl^t to dalxn the exemption.— 
Salteb^& AwoLb, Ltd. e. Dillman, 
(19241 2 W. W. R. 1225.— CAN 

qi. — Wxtmptions Act, AUa * — 
applMble aauinst Oroum.y^P., 

q 11. ; — 7 Bents dt profits of .] — ^The 
exemption of a homestead from seisure 
under ezaoutUm does not extend to 
the rents Sc profits thereof, hey^d the 
personal propwty »6Qmoa.--^iLKiNB 
». MXNBRl^fa.). a&Tl 1 D. L. R. 286 
(19261 8 W. W. R. 778.— CAN. 

k (p, 494) i. ——.3 — ^Byers r. 

(1898), 3 Terr. L. li. 169.— 

GAN. 


PART lU. SECT. U SUB-SECT. A— 
B- H) I. 

749 IIL Bank of MoNt- 
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REAL V. TANBRS. TANNAS V. BANK 
OP MONTBEAL71l9?*i] 8 D. L. R, 1079. 

—CAN. 

PART HI. Smr. 1. SUB-SECT. 4.— 
E. (f) ii. 

p i. Sale — No change of pos- 
session.] — Judgment in favour of the 
execution cr^tor affirmed. — Petti - 
G»EWi\ Thomas (1885), 12 A. R. 577. — 

CAN. 

p ii. Of Umd .] — ^Whore an 

agreement for the sale of land piovldes 
that in case the vendor becomes entitled 
to oanocl the contract, ho shall have the 
right to enter into & possess any 
improvements on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking possession by tho 
vendor will prevent the goods so 
possessed from being exigible imdor 
writs of execution against the pur- 
chaser. — Re Canadian 1‘aoimc Ry. 
Co., Crown Lumber Co. v, McKenzie 
(1916), 10 R. 1370.— CAN. 

PART HI, SECT. 1, SUB-SECT. 4.— 
E. (f) X. 

g i. S. P. KiiRride r. Cameron 
(1867), 17 0. P. 373.— CAN. 

g ii. S. P. Massey -Harris v. Moore 
(1905). 6 Ttrr. L. R. 75.— CAN. 

k i. Transfer of property to trustee — 
In fraud of creditors — Attachment sus- 
taitied.] — Thompson' v. Kllib (1883), 
16 B. li. (4 R. & G.) 307.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (f) xii. 

tx. Execution against hirer — Equitable 
interest of third party in goods.] — Qr- 
cumstancA^s In which such interest was 
pieferred to tho exeoution orc^ditor’s 
claim to the proceeds of the goods. — 
Black v. Drouillahd (1877), 28 C. P. 
107.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (!) xiv. 

HI Fixtures afilxed to 

mortgaged freehold.] — Carson v. Simp- 
son (1894), 25 O. li. 385.— CAN. 

n i. .3 — Ferrie v. Clbohorn 

(1860), 19 U. C. R. 241.— CAN. 

n li. e. S. V. C. c. 45, s. 3— 

Fffect 0 /.]— Ross v. StmT'SON (1870). 23 
Gr. 552.— CAN. 

n iii. ,3 — Smith, Ltd. v. Van- 
couver Cremation Society (1914), 
29 W. L. H. 150 ; 20 D. L. R. 214.— 

CAN. 

PART III. SECT. 1. SUB-SECT. 4,— 
B. (f) XV. 

p i. .1 — GUBNEY V. J AMES (1860) 

10 U. C, R. 156.— CAN. 

PART lU, SECT. 1, SUB-SECT. 4.— 

K. (I) xvi. 

Assets in futurml-'^An 
axeoutioxi on a judgment of assets 
in fnturo is Invalid if issued without 
laava after, application made undm* 
t, 454.-r*H0 SMITH’S B8TATB,_CAirA- 
Quabantbe Trust Co. u* 

LB. (19241 4 D, L. R. 1288 ; 8 

W.W* R* 815.--CAN, 
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804. Add, Annotation: — Refd. Bosworthick v. 
Boswoi*thick (1926), 136 L. T. 211. 

817a. .J — Tocock v, Honyman (1602), Yelv. 

6 ; 80 E. K. 5. 

AnnoUtHom : — Refd. Merltou v, StoveiiB (1741), Willes, 
271 ; Giles v. Grover (1832), 9 Biiig. 128. 

836. For “ & finally ** read ** 

Not finaUy.'* 

881a. May be oompelled to seU.] — ^Anon. (1702), 7 
Mod. Kep. 118 ; 87 E. R» 1135. 

883a. .) — Bottomley v. Heyward (1802), 7 

H. & N. 562 ; 81 L. J. Ex. 500 ; 7 L. T. U ; 
158 E. R. 595 ; eub nom, Bothamley v. 
Heyward, 8 Jur. N. S. 1156. 

924. Add, Annotation Mentd. Lowther v, Harris, 
[1027] 1 K. B. 393. 

954. Add. Annotations : — As to (3) Refd. British 
American Oontinental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 
Generally^ Mentd. Jones v. Waring dc Gillow, 
[1926] A. C. 670. 


1043. Add. Annotation : — Dlstd* Re Fredoricke & 
Whitworth, Bx p. Hibbard, [1927] 1 Oh. 253* 

10691 Add. Annotation : — ^Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. ^91. 

1231a. What amounts to.] — Where, 

under process of execution from a county 
ct., some goods of a sti^anger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to^be ^garded : — Held : not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution creditor pehKmaily 
liable. — G bonshaw v. Chapmak (1862), 7 
H. & N. 911 ; 81 L. J. Ex. 277 ; 6 L. T. 64 ; 
low. B. 823; 168 B. R. 788. 

1248. Add. Annotation : — ^Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1281a. Sale without order of court — ^Sale not con- 


PART III. SECT. 1, SUB'SECT. 4.~ 
E. (s) ii 

sy. Attac7ittiefit under Ahacondina 
Debtors Act. ] — Starrv. Muncky (1845 ), 
3 N. S. R. (2 Thom.) 244.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 

F. (a). 

i i. — Ratki^te 

(Sheriff’) v. Finch (18.50), 14 U. O. R. 
249.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 

F. (c). 

e i. .J---Wliert} execu- 

tion has been levied upon firoods, 
the sheriff Is not bound to leave an 
offioer continuously in possession, & 
the absenco of such officer, if satis- 
factorily explained, docs not amount 
to such an abandonment of possession 
as uffil <5ntitle other persons claiming 
the goods to take possessiou of them.- 
Re Murphy (1927), 27 S. R. N. S. W. 
.503 ; 44 N. S. W. W. N. 189.— A US. 

PART III. SECT. 1, SUB-SECT. 4.— 

H. (a). 

5Z. Place of sale.] — A shi^fl cannot 
lawtully sell goods on deft.^s premises 
without his permission, & any person 
going on the premises to purchase may 
bo tixsated as a trespasser. — MoMaster 
V. McPherson (1839), 6 O. S. 16. — 
CAN. 

sa. PaymcM — What arfiounta to .] — 
Carrall V. Montreal Bank (1861), 
21 U. O. R. 18. — CAN. 

fb. SeUina asitie sale — Afler con- 
flmuttion ,] — In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at first incorrectly 
drawn up, & has since been amended. — 
AOHA MUSAIN V. QABXM ALI (1925), 
I. L. R. 48 AU. 94.-~IND. 

PART in. SECT. 1, SUB-SECT. 4.— 
H. (b). 

sd. Notwithstanding notice of alleged 
defect in exe/mtion .) — MoPhail v. 
McKinnon (1868), 7 N, S. R. 168.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (i) ii. 

sf. Purchaser estopped from claiming 
goods as his men .] — Ruttan v, Weller 
(1855), 14 U. C. R. 44.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— - 
H. (J). 

940 iv, .) — ^Macfik r. 

Hunter (1882), 9 P. R. 149.— CAN. 

sj. Proceeds not exceeding , amount 
of leindlord*8 claim.] — Where the sheriff 
liclls goods for a sum not exceeding 
the landlord’s claim, & the execution 


creditor elalms the money, it is a 
sufficient answer to show that the land- 
lord has a good claim to the money, 
although It has not been paid over to 
him. — Lambert v. Clement (1897). 
11 Man. L. R. 519.— CAN. 

•k. Payment of preference claim for 
wages — When wage-earner entitled to 
iwe/ercwe.!— Campbell v. Ch^BUGH 
(1920), 28 B. O. B. 352.— CAN. 

PART HI. SECT. 1, SUB-SECT. 5.— A. 

o i. .1 — Street t\ Glass 

(1840), 3 N. B. R, (1 Kerr) 165.— CAN. 

966 ii. .] — Hart v. Rey- 

nolds (1863), 13 C. P. 50!.— €AN. 

967 i. In respect of what goods — Not 
property seized under Absconding 
Debtors ..4 Stanton v. Johnston 
(1858), 9 N. B. Jl. (4 All.) 54.— CAN. 

967 ii* N(d goods of third party.] 

—Robinson v. MclN'rosH (1899), 4 
Terr. L. R. 102.— CAN. 

a 1. Ripht of sheriff io inquire 

into claim.] — Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to inquire into the demand ; Sc where 
the tenant had denied that any rent 
was due. Sc the landlord refused .to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 
pay the rent. — ^Nowlin v, ANDERsaN 
(1849), 6 N. B. R. (1 AU.) 497.— CAN. 

PART HI. SECT. 1, SUB-SECT. 7. 

Q i. .] — ^Mahon V, Crowe 

(1896), 28 N.8. R. (16 R. Sc G.) 250.— 

CAN. 

si. Assignee — Assignment not filed.] — 
Held : the execution prevailed. — 
Carscallen V. Moodie (1856), .15 
U. C. R. 92.— CAN. ^ 

sm, Want of notice of torU — 

Onus of proof.] — Ross v. Creighton 
(1890), 40 N. 8. R. 131.— CAN. 

PART 111. SECT. 1, SUB-SECT. 9. 

•p. Creditors* Relief Act, R, 8. A., 
1922 (c. 88), s. 30, not aMlicablB .] — 
Terminal Grain Co. v. Sodbrberg, 
[1925] 1 D. Ii. R. 313; [1925] 1 
W. W, R. 9.— CAN. 

PART UL SECT. 1, 8UB-SB0T. 10.— A. 

1020 i. Return as evidence — Con- 
clusive against sureties .] — Bhuter v. 
Graham (1848), 2 V. C. R. 164.— CAN. 

sr. Indorsemoni of It Is 

a condition preoedent to an action 
under Cos. Am, s. 55, that an execution 
against a oo. Is returned unsatisfied 
in whole or in part ; Sc to enable the 
action to be broi^t» eren where the 
00 . has become bkpt.* a return Is not 
sufficient unless it Is Indorsed on the 
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writ as required by r. 629, Sc a certificate 
is filed as required by r. 632. — 
Crowder V. Coleman, [1924] 1 D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 
1.-— CAN- 

PART HI. SECT. 1, SUB-SECT. 11. 

d I. Confiiciing claims.] — The ot. 

will uot grant a rule nisi to compel 
a sheriff to pay over money collected 
under execution where there are con- 
flicting claims to the fimd, but will 
leave the parties to the^ remedy by 
option. — S cott v. Angus (1854), 5! 
N. S. R. (James) 183.— CAN. 

s 1 For money realised by 

bailiff — Onus of proof. A sheriff is 
responsible for all money realised by a 
bailiff in executing a n. fa., where tho 
bailiff Was appointed by Sc paid by 
the sheriff. Sc in an action against a 
sheriff for money realised on a fi. fa. 
by his bailiff Sc not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by Lieutenant- 
Governor in Counoil. — Ross v. Fisrt 
[1926] 3 D. L, R. 289; [1926] 

W. W. R. 422 ; 20 Sask. L. R. 653.— 
CAN. 

e ii. THme for bringing-— Public 

OfflceTS Protection Act, 1023 (c. 19).] 
— Holden v, Milburn (Sask.), 
[1027] 1 D. L. R. 271 ; [1926] 3 

W. W. R. 701.— UAN. 


PART 111. SECT. 1, SUB-SECT. 12.— C. 


i. 


’.J— May V . Howland, 


Fitch & Webb (1859), 19 U. 0. R. 66.- 

CAN. 


1280 V. 


-.] — ^A., after 


delivering an execution to a oonstable, 
took him down upon land owned by 
B.. showed him bay owned by B.. k 
said it was the property of C. The 
constable having seisw the hay 
under cm execution io a suit to which 
B. was not a party : — Held : A. was 
answerable for the oonsequenoe of 
what the constable did in obeying his 
instructions. — Graves v. * Sprague 
(N. B.) (1920), 63 D. L. R. 337.— CAN. 


1243 i. Ratification by creditor — 
Whether giving rise io liabitUy — Wrong- 
ful seiarwre.]-— Whore a sheriff acting 
under a valid writ, by the command, « 
as the servant, of the ct., seizes the 
wrong person’s goods, a subsequent 
declaration by the execution orator 
ratifying Sc approving the taking can- 
not alter its character Sc make it a 
wrongful taking by tho creditor. — 
Ballanttne V . McCulloch Sc Oo. Sc 
Sims (B. C.), [1927] 4 D. L. R. 525 ; 
[1927] 3 W. W. R. 148.— CAN, 


PART HI. SECT. 1, SUB-SECT. 13,— A. 

o i, — ’ — After receipt of aUachment.] 
— Held : tho sale could uot be upheld, 
Sc the attachment must prevail. — 
lUT^BY V. Niagara District Bank 
(1866), 26 U. C. R. 21.^- CAN. 
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^^ssan Harbour Co. (1926), 19 B. W. 0. C. 

i u21. 

' — Mentd. British- American 1^06. Add, Annotation : — ^Reld. Campbell v Poliak 
Tobacco Co. v. Jones (1926), 134 L. T. 406. (1927), 48 T. L. B. 495. 

1406a Add, Annotation : — Mentd. Paterson « 1524. A(W. AnnotaHon : — ^Mentd. Re Quintin Dick, 

wwi. i'aiierson v, Cloncurry v, Penton, [1926] Oh/ 992. 

V?J iLTZT ffrowinff crops 

on tofid ^W.] — Crops errowtciQ: at the 

confirmation of a 8herJfi»s 
^ execution 
purchaser. — 

Andemon V, Stasiuk [19261 1 

D. L. R. 847 ; [1926] 1 W. w R 107 • 
20 Sask. L. R. 269.-i<}AN. ' 

— :* heM adversely 
by third por/y.]— A sherilt selling imder 
execution is not within the class of 
COSOS wWch apply to a porsoii soiling 
held adversely by another,- 
Keewi (1901). U N. S. Ji. 

h (p. 5 7 7 ) 1 , — Error in judo- 

Held : the sherifl^s deed, could 

muiuhead 

(1881), Dra. 486.— CAN. 

m.)trh 

fold, \-^Tj eld : no ground for invalidat- 
ing the sale. — P oe d. Haoerman v. 
teTRONd (1848), 4 U. C. R. 510.— CAN. 

h (p. 577) iii, — — Sale in 

separate lots.] — Held : permissible. — 
Doe d. Roberts v. Watson (1850). 6 

N. R. li. (1 All.) 075. —CAN. 

}\ ^Y* Part only 

soM.—Duiy of sheriff to designate portion 
offered for sale.] — Knao^^s v Leuyard 
( 1866), 12 Or. 320.- -CAN. 

h (p. 577) V. Sale of un- 

divided iiitereM in township lots.] — 
ItATHBUN V. (Xtlbeivjbon (1875), 22 
Gr. 465.- tCAN. 

h (p. hi?) vi. ~ - - -- Time, of sale.] 

the sheriff might sell at any 
time between tbe hours named In 27 
Geo. 3, c. 12 . — Doe d. Roberts v. 
Watson (1^)0), 6 N. B. R. (1 All.) 
675. — CAN. 

h (p. 577) vii. Sheriff dis- 

regarding judgment creditors instruc- 
tions — Bidding at once full amou/rU 
instcMd of bidding gradually.]— Held : 
the judgment creditor had no ground 
of action against the sheriff. — M arkle 
r. Thomas (.SHERn-T) (1856), 13 V. O. U, 
321.— can. 

h (p. 577) viii. — - — Proof of ,]■ ~ 

Roe V. McNeil (1803), 13 C, l\ 189. — 

CAN. 

h (p. 577) ix. J - 

Fields r. JnviNosroN & Wiohtman 
(1866), 17 C. V. 15.— CAN. 

h (p. 577) X. fhmihaser 

estopped from disputing validity.] — 
Ferguson r. Ferguson (1869), 16 Gr, 
309.— <3AN. 

h (p. 577) xi. Effect of — Sale of 

eguity of redemption-— Purchase by 
V. from execution credit trr — Sub- 
ronreyance to debtor .] — Chittick 
(1903), 21 G. L. T. 15 ; 6 

O. L. R. 547 ; 2 O. W. U. 957.— CAN. 

h (p. 577) xii. Covenants.] 

— The Implied covenants between 
vendor & purchaser, including those 
implied by Land Titles Act, R.. S. S., 
1920 (o. 67), s. 64 (2), do not come Into 
existence wheiu land is sold by the 
sheriff under execution. — A nderson v. 
Stasiuk (No. 3). [1927] 1 D. L. K. 
529 ; [19271 1 W. W. R. 49 ; 21 Sask. 

L. R. 276.— CAN. 

la. Cemfixmatiim ^of sale — Right of 
appeaL] — A local master, in con- 
firming a sale of land sold under 
execution, is not acting in a matter or 
an action in ct. but as persona 
under Land Titles Act, R. 8. 
o. 67, tbe only appeal is b 
of Appeal. — E thibr v, Noll 
1 W. wTb. 493.— can. 

sb. Dislrihviion of proceeds of sale,] — 
The proceeds of a sale of land under 


PART III. SECT. 2, S17B*SECT. 2. 

irca/cd by creditor 
as ^tisfied.] — Bank oe Upper Canada 
(1«50), 7 U. O. 11. 328.— 

PART III. SECT. 2, SUB-SECT. 3. 

%'vw of writ— Land fmundfram 
tx^ of delivery.]— d. Nesmito v. 

(1844), 4 N. B. (2 ^rr) 

o/.]— The sheriff’s 
deed is pnnid fame, evidence) that the 
writ was delivered to the sheriff & 
the land seized & sold imder It.-- 
Mitchbix Greenwood (1854), 3 

I . 4ojt — CAN* 

PART III. SECT. 2, SUB-SECT. 4.- C. 

T» return.] — Young 

(Sheriff) (1856), 4 C. 1*. 537.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 5.— A. 

(1 fsiiilg Gr4l9.-CAN:''®' 

3 1 

g iib • By heir or de.viHee. — Before 
execution issued.]— Held. : a bond fide. 
pt^haser for value would have a good 
title as against creditors.— R pjjd v. 
Milixr (1865), 24 U. C. H. 610. — CAN. 

8x. Land registered in name of debtor 
-^iuniership vested in third party.]— 
Held: not executable. — Union 

Government (Minister of Justice) 
V. Bolam, [1927 J App. D. 467. — S, AP.^ 

PART HI. SECT. 2, SUB-SECT. 6,— C. 

g> i, ~ — .J— After a mtge. 

in foe has boooinc forfeited by non- 
payment of the mtgo. money, the 
mtgec. 8 interest in the promises can- 
not bo ^Id under an execution against 

Thompson 

(1843), 2 Ont. Dig. 2640. — CAN. 

unpaid vendor,}— 
The interest of an unpaid vendor of 
land D^e exiidble under an execution 
«a^t him by l^md *111168 Act, 
R. S. A.. 1928, 8. 112, includes the 
l^al Mtato ^ footed by the oontraot 
toother with the rights of the vendor 

^ ^5at estate 
^hOM rights which are bound by the 

iKJiiS 5y the sheriff.— 

k ii. Assignee of purchaser under con- 
tmet of sale.]—1'hc equitable Interest 
of an assignee from the purchaser of a 

PART III. SECT. 2. SUB-SECT. 6.- -G. 

i« *?* l^^bero the owner of 

l^d ^11^ the tiniber after a writ against 
land is Placed In the sheriff’s hands, 

& the purchaser cuts down <fe removes 

injunction is 
obtain^, ho is accoimtablo to the 

^ecution oitidltor for such timber 

Brown v. Sage (1865), ll Qr. 239!— 

vAN. 

PART III. SECT. 2, SUB^SECT. 7. 

Weef «« against assignment 
fw hentfii of cTcdifors.J— ■MoIntybe v 
Shaw (i866). 12 Gr. 2k-iAir^ 

— Effect as against imrtcorded 
BbAklffi (1886). 

(7 K. & G.) 27 ; 7 Ci L. 4 , 


V judgment mort- 

-* a Judgment mtge. did 
priority over a judgment 
J^ste^ under 3 & 4 Viet. o. 105, 
jo-resristerod within five years 
registration of the 

ixrf Judgmerd for 

Where, at the time a Judgment for 
^ r^tered against the hus- 
Mud s toterest in oertam land held by 
^ ^ pncompleted agreement 
™ ke is in a position to compel 
speomo performance of the agreement, 
K Is a charge on the hus- 

subsequently 
to ^e legis^tion of the judgment, & 

vendor 

a^pts the husband a qoit- 

clato de^ of all of the latter’s estate 
^ land, the vendor 
interest subject to the charge 
charge is extinguished.— 
Briggs o. Carson, [1924] 4 D. L. R. 

<^65 ; 19 

Sask. L. R. 59.— CAN. 

* • ~ f / ow far binding — Defemdan t 
mere conduit pipe to convey title from 
i/^irdpor/y.]— Owen v. Lynch 

CAN^ * ^ 

iV- ‘77~ ; ^ 21— 

Affect of.} — Loisburg Land Go. v. 

16 N. S. H. (4 R. & G.) 

8Z. Judgmtmi md registered — Priority 
of mortgage .] — Mineral Produc'Tb Go. 
V. (lONTINKNl’AL TliUST Go. (1900), 37 

s. C. U. 517.— CAN. • 

^ between the 
exeontipn creditors of a vendor. & 
the assignee of his interest under an 
agreement of sale, whose assignment 
was aoqidred subseq^uently to reglstra- 
I ? 1 ®* executions : — Held : the 
instalm en t of puiohase-money paid 
lute ot. should bmong to the execution 
oreditors, but as ttie money had been 
oht^ed under executipn. It should 
1 as money realised from the 

?fr® of «ie vendor’s interest. Sc being in 
® bands should he subject to 
dlstributlou under Creditors’ RoUef 
&pOWELL V, HoFTERT, 
m?iioAN°-^- 2W. .W. H. 

PART HI. SECT. 2, 8UB-6EOT. 10.— A. 

/ififiQ?’ 7^ — .]— Jones v. Jones 

(1868), 15 Gr. 40.-“<;AN. 

• Proof of — in 

nectment on sheriff *s deed.]— M oran v, 
Patton (1853), 10 U. C. R. 640.— CAN. 

_bb (p. 576) ii. 

Dblisle Dewiti’ (1859), 18 U. C. R. 

^ bb (p. 676) iii. i- 

Low V. Hicks ( 1870 ), 21 c. P. 11 s.— 

UAN. 

fnv***AiP; Relation hark .] — ^ 

1 ho title conveyed by a sheriff’s deed 
to land, sold under an execution issued 
upon a judgment recovered In an action 
brought on a former judgment in the 
same ct.. does not relate back to the 
time of sliming the first judgment, so 
as to defeat a conveyance made 
botwoeii the times ot signing tho first 
^ ^®^5^il3'idffniont8. — Dob d, Peabody 
(^838). 2 N. B. R. (Bor.) 

567. — CAN. 

K- of 

Jw^.H-Although a sheriff’s deed relates 

sale, for the purpose 
Of defeating intermediate conveyances, 

^ cannot bring ejectment 

uuul the execution thereof, — Gaviller 
V, Beaton (I862>, 12 C. P. 519.— CAN. 
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Cases lSSfti^l944. English and Empibb Digbst 


1552a. Equitable Intoest-^AmendoMiit — 

Costs.] — K idd v* Taixentzric, fl8773 W. N. 

21 . 

1564a. Issue into county palatine — Indorsement 
for less than £50 .] — ^Browk v, 

(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
161 E. B. 736 ; now. Brown v. MacMil- 
lan, Same v. MacPhbrson, 8 Dowl.' 852 ; 
H. & W. 46 ; 4 Jut, 1090. 

1576a. When completed.] — Owen v, Owen (1831), 
2 B. & Ad. 805 ; 109 E. R. 1341. 


1577a. Whether . defendant discharged.] — 

Hodgson v. Towning (1837), Will. WoU. & 

Dav 53 ; eub nom. Anon., 1 Jut. 84. 

Aga Kurboolio Mahomed (1843), 
4 Moo. P. C. C. 239. 


1578a. Right to break outer doors.] — ^Malbverbr 
V. Spinke (1537), 1 Dyer, 35 b; 73 B. R. 
79. 


Annotations Iluflsel v, Gulwcl (1599), Oro. Eli*. 

657 ; Lasington*8 Case (1600). Cro. Elte. 750 ; MooBe'e 

63 ; Case of Parliament in Ireland 
(1613), 12 Co. Rep. 110 ; Liford^s Case (1614), 11 Oo, Kep. 
46 b ; Sechevorcl v. Bale (1626), Poph. 193 ; Simmons r. 
Norton (1831), 9 L. J. O. S. C. P. 185 ; Cope v, Sharpe, 
11910) 1 K. B. 168 ; Cope o. Sharpe (No. 2), 11912] 1 K. B. 
496. 


15781). After escape of prisoner.] — Anon. 

(1774), Loflt. 390 ; 98 E. R. 709. 


1578c. .] — ^Hoprins v. NiaHTiNOALE (1794), 

1 Bsp. 99 ; 170 E. R. 292, N. P. 

1679a. Opening of door obtained by trick.] — 

/feld ; an unla'wful entry. — Pabke & Pek- 
nvAL V. Evans (1615), Hob. 62 j 80 E. R, 


Annotations Befd. Lee r,. Gansol (1774), 
Sandon r. Jorvla (1859), E. B. & K. 942. 


Cowp. 1 ; 


1579b. .]- Anon. (1695), 12 Mod. Rep. 73: 

88E. R. 1172. 


1580a. What is Outer door — Whether hole in 

wall.] — W^here it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory : — Jffeld : 
if the hole in the wall had been intended 
^ have liad’ a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whalley v. Williamson 
(1836), 7 C. & P. 294 ; 173 E^. R. 130. 

1581a. Ring i\ Hyde (1850), 11 L, T. 

O. S* 377, 


1584a. *]—Held: valid. — ^Anon. (1702), 

7 Mod. Rep. 8 ; 87 E. R. 1060. 

Anmtation /—Apia. Saadon r. Jorvls (1858), E. B. & E. 935. 

1584b. — Window broken to take into custody.] 

— Held : valid. — Lloyd r. Handilands 
( 1818), 8 Taunt, 260 ; 2 Moore, 0, P. 207 : 
129 B. R. 379. 


1615. Add. Anncdaiwn Montd. Oumberland v. 
Lanarkslure Tram. Co. (1927),, 20 B. W. C. C. 
780. 

lesSa* More than amount of rent due — ^Re*- 

dellvery of surplus]— <Sev6ral crops having 
been twen under an habere feteioB poaaeeaUmefn 
issued on an ejectment brought against a 
tenant for holdij^ over, the ct. refuel a rule 
for the lessors of pltf . to pay over the value 
of them to deft, after deducting the amount of 
rent due. — Dob d. Upton v. Witherwiok 
(1825), 8 Bing. 11 ; 10. Moore, 0. F. 267 ; 
3 h. J. 0. S. 0. P. 120 ; 130 B. R. 417. 

Annotation Betd. Kelly v. Webber (1860), S L. T. 124. 

1704, Add. Annotation Employers’ Lia- 

bility Assce. Ooimn. v. Sedgwick, Oollins, 
[1927] A. 0. 95. 

1706a. Pasrment of rent— How rent 

caleulated.] — Upon a motion to set aside an 
ejectment 6c rei^re possession upon payment 
of the rent due As costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing. — Doe d. Harcourt v. 
Bob (1813), 4 Taunt. 883 ; 128 E. R. 679. 

1720. Add. Annotation : — Reid. Capron v. Oapron, 
. [1927] P. 243. 

1763. Add. Annotation ; — Refd. Capron v. Capron, 
[1927] F. 248. 

1754. Add. Annotation : — ^Refd. Capron v. Capron, 
[1927] P. 243. 

1754a. .] — Senible: arrears of alimony accrued 

due come within the scope of R. 8. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — Capron v. Capron, [1927], P. 
243 ; 96 L. J. P. 161 ; 187 L. T. 568 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation : — Refd. Re Nelson, Norris 
V. Nelson, [1928] Ch, 920, n. 

1769. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

.1847. Add. Annotation : — ^Refd. Capron v, Capron, 
[1927] P. 243. 

1855. Add. Annotation : — ^Refd. Capron v. Capron, 
[1927] P. 243. 

1882a. S. P. Be Rush (1870), L. R. 10 Bq. 442 ; 
39 L. J. Ch. 759. 

1900. Add. Annoiatiom — ^Mentd. Be Lloyd’s 
Furniture Palace, Bvans v. Lloyd’s Fu^ture 
Palace, [1925] Ch. 853. 

1912. Add. AnnoMion : — ^Refd. Capron v. Capron, 
[1927] P. 243. 

1944. Add. CUations : — eab nom. Kjrlew v. Butts, 
2 B. & Ad. 736, n. ; 109 E. R. 1318. 

Add. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. k S. 174; Cole- 
brooke v. Layton (1833), 1 Nev.,& M. K, B. 
374. 


execution when paid over to the 
regtetor of the ot. ate dMiibutable 
by him w If they were money in the 
^tids of the sheriff distributable under 
Creditors* Relief Act. An appeal lies 

resistHuns scheme 
Or distribution. — C atjdwexxv. Gkobos. 
(19251 9 I>. h. li. 229 ; [19251 1 
W. W. n. 579 ; 85 B. 0. R. 134.-CAN. 

PART III. SECT 2, SUB-SECT. 11. 

1657 1. Ordero/oourt—^Whm court will 
set aauie safe— On. equHable flwwnds.)— 


V^D V. JLeeminq (1827), Tay. 463.- 

1667 ii. — % ] — CaMpbel 

V. SMITH (1963), 10 Gr. 206.--CAN, 

1557 Hi. Notice of mdio 

■not fnem to purchasct.^-^HiH : the c 
womd not^ interfere, — ^AtoGiuas i 
JtoDoNALD (1839), 2 Out. Dig. 2662.- 
CAN. 

PART III. SECT, 3, SUB-SSJOT. 8.—/ 

sd. Proceedings after mrrender^Si 


J— Ward v. STooxinq (1626), 

Tay. 916.--CAN. 

PART m. SECT 3, BUB-SECT. S.— A.‘ 

a 1. — By raitdake — Second writ 
rffused.] — Bbadbury t>. Donky (1842), 
6 0, S. 291.— CAN. 

PART 111. SECT. 6, ftUB4lBCT. 3. 

ri. By whom eigned it issued — 

By (dark of court df wot by /wiflle.1— 
AlLBNAOH V. DSSBiUSAY (1366), N, B. 



Td. ZXI;— Bnootioa. dates 2046— 2124a. 


Part V— Analogous Proceedings* 


2040* la crofls-irefereiice before this oaae, for 
*• MmmoPOixB ” read ** MayoWb & Orry of 
Loni>om COPBT/' 

2081* Add* Annotation : — ^Mebtd. JUkt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2084ia« Person out of JurMiotlonJ — B. S. O., 

Ord. 46, r. 1, contemplates both a garnishee 
&i a debt recoverable within the juri^ction. 

A jud^ent debtor had a balance in an 
Blngli^ bank wiib foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bahk should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches : — Meld : the foreign 


balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — ^KiCHABnsoN v, 
Richakdson, [1927] P. 228; 96 L. J. P. 
126 ; 187 L. T. 492 ; 43 T. L. R. .631 ; 71 
Sol. Jo. 696. 

2086a. .] — ^Passnidcjk v, Flint & Son (1892), 

8 T. U K. 213. 

2108* Add* AnwAaiion : — Expld. Be Clark, Clark 
V. Clark, [1-926] Ch. 833, 

• Add* Annoiatvm: — Refd* Bicliardson v. 
Richardson, [1927] P. 228. 

2124a. Must be recoverable within Jurisdiction.! — 

Richardson v* RiCKABDsOlr, No. 2084a, ante 


PART V. SECT. 1, SUP-SECT. 2.— A. 

ft. Maaistroie>*s order for maitUenafice 
of deserted wife — AJBirmed by county 
court*h^He2d : a judgment enforceable 
by the attachment of a debt dxie to the 
husband. — Brown v* Bkow% [19271 4 
D. L. R. 314 : tl»271 3 W. W. R. 172 ; 
38 B. C. R. 473.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

n i. Making assignment in bank- 

ruptcy *] — Where after roooverlng a 
judgment the Judgment creditor makes 
an assignment in bkpey., ik there has 
been no re-asslgnmeut of tho judgment 
to him, a garnishee summons issued by 
him, on an affidavit which states that 
the judgment dobtoc-is Indebted to him 
in respect, of such judgment, is a nullity 
& cannot be cured by acoulescence, 
particularly in the absence of knowledge 
on the part of the garnishee. — 1.-ANIN 
V. 2:awi8tak & Demosky (Sask.), [19271 
2 W. R. 71.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— C. 

2077 ii. .1 — ^An applica- 
tion to set aside a garnishee summons, 
on the mund that the money attached 
is trust money does not belong to 
appet., will not be entertains. — 
Tbompbon V. Fraser (Sask.), [19261 
3 W. W. R. 251.— CAN. 

k. Read now ** 2084a i. Person ovi 
ofjwisdiction,” 

l. Read now 2024i^ ii." 

m. Read now " 2084a Hi." 

n. Read now ** 2084a iv." 

0 . Bead now ** 2084a v." 


PART V. SECT. U SUP-SECT. 8.— A. 


r (p. 621 ) i. . 1— Money paid 

into ct. cannot be attached by garnish- 
ing the olm^k of the ct.- — Royal Bank 
or Canada v* Van Burkn & MoKay 
(Alta.), [1927] 1 W. W. R. 268.— CAN. 


r (p. 621) li. .1 — Money paid 

mto ct. as compensation due to the 
dependants of a dooeased workman 
under Workmen's Compensation Act, 
1925 (o. 84), is not subject to arrest- 
ment.— William Baird & co. v. 
Campbell, [i 928] S. C. 3l4.~HiCOT. 

r (p, 621) 'lil. Money deposited 

with returning officer,] — Held: not 
attachable. — O reaoh v. Sutbbrland 
g^xuu>s (1895), 8 Terr. L. E. 808.-^ 


‘ k (p. 622) i. ~ For desiruclim 

of exempt onmcffy. 3— Where a olaim foj 
damages for the destmotien of exemxxl 
" has been converted into 


^bt, the amount thereof is not exempt 
from garnishment. — Ross e. RooREf 
Canadian Naitonal Rys. (Bask.) 
11927] 8 W. W. R. 169.— CAN. 

m (p. 6204 11924] 1 0. L. R 

1134;^ IW. W. R. 797; 18 Sa& 
R. 16S« 


X li P- ^.H-The 

bawOe off puMbaae-mooey pi 

under* an spfoeiiMmt of sale ct 


thoug^h aU overdue, Ik assuming that 
the vendor is able & willing to convey 
6c that the contract contains the usual 
provisions as to transfer, free from 
enoumbranoes on payment of the 
pnrohuse-money, but where no transfer 
has been given or tenderedj^ is not 
attachable by garnishment, as the 
debt is not a perfected 6c unoondltional 
one. — R b»d V, Renton Sc Psttinobr, 
[1924] 2 W. W. R. 223.— CAN, 

m (p. 624) ii. Balance of paymerU 

to mortgagee under wUcy taken out by 
mortgagor, A. bau-insuranoe policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss tberennder should 
be payable to the mtgees., " as their 
IntoresiB may appear " 6c that the 
policy was hold as collateral security 
to the mtge. On a loss occurring, 
the amount thereof was paid by the 
insurance oo. to the mtgees., who 
applied part of it In payment of arrears 
then due oh the mme. 6c entered the 
surplus in their books " to the ciedit 
of the mtge. account." On being 
served with a garnishee order the 
mtgees. paid tho amount claimed 
into ct. : — JSTcW .* the money in ct. 
should be paid to the garnishing 
creditor. — Royal Bank op Canada 
V. Kenward, [1925] 4 D. L. R. 905 ; 
- [19251 3 W. W. B. 549.— CAN. 

g m (P. 624) lii. Purchase-numey 

deposded in escrow ,] — The purchase 
e of land deposited in escrow wnd- 
tho showi^ of proper title Sc 
very of the conveyance i—Held : 
gamishable, where there was no sug- 
gestion that there was any defect of 
title, or that there would be any obstacle 
to the execution 6c delivery of the 
conveyance. — Hankby 6c Co., Ltd. v, 
Vkrnon, [19261 1 D. L. R. 684 ; [1926] 
\ R. 375 ; “ 


1 W. W. 
CAN. 


36 B. 0. R. 401.— 


PART ,V. SECT. 1. SUB-SECT. 8.— B. 

sj. Musi be at time of issue of sum- 
mons .] — ^Thoreson V, Blairmore 
School District Trustees (Alta.), 
ri927]3D.L.R.^641; [1927] 2 W. W.R. 
439,— CAN. 


sk. Claim by dismissed servant ,] — 
Where the debt allfs^ to be due from 
the garnishee to den. was based on an 
oral agreement of service for one year, 
6t deft, had been dismissed by the 
garnishee ft had retained a solr., who 
wrote elating' that deft, intended to 
hold the gamishee to his contract ft 
threatening legal prooeedings, but no 
writ had been Issned at the time of 
the servlpe of the garnishee summons : 
— UMt there wae no debt due or 
aoQntbm due from the garnishee to 
deft.^MA 80 N o. McLeod ft Foster, 
I192M 1 D. L. R. 752 : [1925] 1 
W. W. R, 465 ; 19 Seek. L. R. 221.— 
CAN. 


PART V. 8IWT. 1, SUB-SECT. 8,— B. 

8184 li. - — . 3 — Parker v, McIlwain 
(1696), 17 P. R. 84.— CAN. 


PART V. SECnPL SUB-SECT. 8.— F. 

t i. Debt due to judgment debtor in 
hands of co-defe^idant.]-' Held : not 
attachable. — Gilchiust v. Wh.ey 
( 1881), 28 Gr. 425.— CAN. 

si. Debt due from one partnership to 
dddor of another paHnership — One 
partner common to both /trw#,}— 
McCoRMicif V, Park (1859), 9 C. 1'. 
330.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— H. 

p 1. Assignment of earnings of farm 
implemenLy-An. assignment of 25 

g er cent, of the earnings of a farm 
nplement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be given by the 
vendor was not served until after the 
service of tho garnishee order. — 
Turner e. Waterloo MANurAoruRiNa 
[1926] 2 D. L. R. 706 ; [1926] 
1 W. W. R. 949; 35 Man. L. R. 472.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 8.— J. 

c (p. 633) i. Amount of exemption 

— Not affected by payments made on 
account.] — Continental Guaranty 
C oRTN, OF Canada, Ltd. v. Hobo- 
DYSKE & CANMORE COAL Go., LTD. 
(Alta.), [19271 1 W. W. R. 401.— CAN. 

d (p. 6.33) i, Deputy sheriff rf- 

gaoler.y^Ex p. Bowes (1896), 34 
N. B. R. 76.— CAN. 

p (p. 634) i. .1— Tho rule, 

whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Department. — ^Mulvbnna 
V, The Admiralty, [1926] S. C. 842. — 
SCOT. 

t (p. 634) I. Under 

Schoel Act, R. S. A., 1922 (c. 51), a 
teacher’s salaiy is not a debt accruing 
due from day to dayl — I'horbson v. 
Blairmore School District Trithtees 
(A lta.), [1927] .S I). L. R. 641 ; [1927J 2 
W. W. R. 439.— CAN. 

f (p. 654) i. Army surgeon.]-^ 

The pay of an aa sl stant-snigeon, 
attached to a British regiment serving 
. ill India, is not liable to attachment in 
execution of a decree of a olvil ct. — 
Browne v, I*earoe (1925), I. L. R. 
48 All. 73.— IND. 


PART V. SECT. 1, SUB-SEOT. 4. 

SD. To what court — Court of division 
where gomiahee resides,] — Re Savord 
e. Desjardins, [19271 1 D. L. R. 541 ; 
60 O. L. R. 645.— CAN. 

■* Revsd,, 17 Alta. L. R. 109. 

d (p. 637) I* .1 — ^In an 

affidavit in support of a garnishee 
summons, deponent must swear 
positively to the indebtedncM ft the 
amount thereof, ft if his affirmation 
as tOL the amount is upon information 
ft belief only his prevfousipoaltiveness 



Oases &169-'2850. ' English ;aNi) Ei^ibe Biosst 


2109. Add* Annotdtiom ReM. Employers* 
Liability Assce. Oorpn. v* Sedgwick, Couins, 
[1927] A. O* 95 ; Kichardson v* Hichardsoxiy 
[1927] P. 228. 

2170. Add* Annotations : — Folld. Employers’ Ida- 
bility Assce. Corpn. v. Sedgwick, Oollins, 
[1927] A. 0. 96, Reld._Brchardson v* Hichard- 
son, [1927] P, 228. 

2170a. .] — ^Pltfs. had brought an 

action & had signed a judgment against a 
Buseian co. in default of ^pearance. Service 
of the writ had been eiiect^ by leaving a 
true copy of the writ of summons with one 
0., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 09), 8. 274. The 
CO. had been liquidated in Bussia but this 
liquidation took no account of debts due to 
the CO. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. C. had endeavoured without 
success to have his name removed from the 
register : — Held : the judgment creditors 
were entitled to a garni^ee order attaching 
money due to the Bussian co. from a debtor 
of that co. in this country. — Sedgwick 
Collins & Co. v* Bossia Insurance Co. op 
Pbtrograd, [1920] 1 K. B. 1 ; 95 L. J. K. B. 
7; 133 L. T. 808 ; 41 T. L. R. 663, C. A.; 
affd. sub nom* Employers’ IjIability As- 
surance Corpn. v* Sedgwick, Collins & Co., 
[1927] A. C. 95 ; sub nom. Sedgwick, Collins 


& Co., Lm. V . Bossia InsuhasIce Co. of 
PETROGkAD, 136 L. T. 72, H. L. 

Annotationa .—Bald. The Jupiter <No. 8) (1927), 187 L. T. 
383; Sabatier v. Trading Oo., [1927J 1 Oh. 495; First 
EttsBian Insce. v* London & Lanraahlre Insce., [1928] Ch. 
922. 

2188. Add. Annotation: — Retd. Richardson v* 
Richardson, [1927] P. 228. 

2210a. Not necessary to make Judgment 

debtor a party.] — ^L bvenb v* Maton (1907), 
61 Sol. Jo. 632. 

2279. Add. Annotation: — Refd. C. L. v. O. P. W., 
[1928] P. 223. 

2280. Add. Annotation : — Refd. C. L. v. C. E. W., 
[1928] P. 223. 

2350. After the word ** Held ” add ** (Erlb, J., 
dias.) ” 

Annotations : — For the annotations In the 
onginal volume substitute as follows 

Annotaiions: — Dbtd. Beavan v. Oxford (1856), 6 Be O. M. 
Sl G. 507. I prefer the opinion of Brlb. J.> to that of the 
other three Jadges (Turner, L.J.). Klnderley v. 

Jorvis (1856), Beav. 1 : Soott v. Hastings (1858), 
4 K. 5: J. 633. Oonsd. Nipholls e. Rosewame (1859), 
6 C. B. N. S. 480. II.F. Ben^me. Keane (1861), 1 John. 
& H. 685. Dbtd. Pickering v. Ilfracombe Ey. (1868), 
L. R. 3 O. P. 235 : Robinson v. Nesbitt (1868), L. R. 3 
O. P. 264. The opinion of the majority of the ct. in that 
case is no longer law (Bovill, C.J.). 9r.F. GUI e. Oon- 
tlnental Union Gas Co. (1872), L. H. 7 Bxch. 332. Dbtd. 
PuQOhard s. TomkinB (1882), 31 W. R. 286. The case of 
WatiB V. Porter Is itself unsound law, but Brlb, J.*m 
construotion of Judgments Act, 1838 (o. IIOL is now held 
to be the law (CuiTTr, J.). N.F. Re General Hortioultural 
Co., Exp. Whitehoose (1886), 32 Ch. D. 512 ; He Leavesley, 
[18011 2 Ch. I ; Vacuum ()il Co* v. BUls, [1914] 1 K. B. 
693. Beld. Hlrsch v. Coates (1856), 18 C. B. 757 : Croft 
V. Lumley (1858), 6 H. L. Cas. 672 ; Baker v* Tynte 
(I860), 2 E. Sc E. 897. Mentd. Whistler v. Forster (1863), 
14 C. B. N. S. 248. 


as to the indebtodness is thereby 
qualified ; & as to a Judgment debt the 
affidavit must show not only the exist- 
ing Indebtedness, but also the amount 
for which Judgment was recovered. — 
Frost v* Roobon & Verhslst, [1924] 
3 W. W. R. 422. —CAN. 

d (p. 637) U. — — — An 

aflidavit in support of a garnishee 
summons with respect to a Judgment 
debt, need not state the original 
amount of the judgment, but only the 
amount stiU due thereon. — Pontius v. 
Smith & Co.vnauohtv, [19251 3 

D. L. R. 513 : [1925J 2 W. W. R. 293 ; 
19 Sask. L. R. 497.— CAN. 

d (p. 637) tU. .]— An 

affidavit for a garnishee order Is not 
sufficient, unless it states that it is 
founded upon information Sc belief, 
or that deponent has knowledge of the 
facts. — Tii^niruM Athuetio ChLUB ft . 
BuRIOK, [1925] 3 W. W. R. 368.— CAN. 

d (p. 637) Iv. ■.] — ^Whero the 

affidavit in support of a gamishlng 
order states that the garnishee is a 
certain named bank, it describes the 
gamisheo sufficiently, — ^V an Was- 
SENAER V. Adams, [1927] 3 D. L. R. 
180; [1927] 2 W. W. R. 287 ; 38 

B C. R. 275.— CAN. 

h (p. 637 ) i. 7%me for swearing*] 

— The fact that tho affidavit in support 
of a garnishee summons was sworn 
before the ckction was begun, although 
on the same day on which the state- 
ment of claim was issued, is ground for 
setting tho garnishee summons aside. — 
McPablakd V, Seymour. [19251 4 
D. L. R. 944 ; [1925] 3 W. W. R. 666 ; 
rer^., (19251 4 D. L. R. 325; 11925] 
3 W. W. R. 250.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— B. 

q i. .] — Service of a garnishee 

summons set aside, the copy served 
not having been a true copy. — 
Livbroant 12. Capital Jobbers, Ltd., 
1925] 3 W. W* R. 719.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 

B. (a). 

h i. Affidavit of denial — Crosa* 

exafnination on — What questions must 
he answered .] — Wilson v. Fleming 
(1900), 19 P. R. 203.— CAN. 

PART V. SECT. 1, SUB-SECT. 6,— 

B. (b). 

sp. Onus of proof .] — Adolph v. 
Hilton & Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R, 119.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 

t i, JurisdiciUm of district court 

judge to set aside.] — Rabinovitcjh v. 
Fkibt. [1927] 3 D. L. H. 892 : [1927] 
2 W, W. U. 673 ; 21 Sask. L. R. 582.— 

CAN. 

St. Debt not liable to he garnisheed — 
Indian Act, B. S. C. 1906, ss. 99, 102.] 
— Armstrong Growers* Absoon. v. 
Harris, [1924] 1 D. L. R. 1043; 1 
W. W. R. 729 ; 33 B. C. R. 286.-M3AN. 

IV, Error in form.] — Armstrong 
Growers* Absoon. v. Harris, [1924] 
1 D. L. R. 1043; 1 W. W. R. 729 ; 
33 B. C. R. 285.— CAN. 

iw. Who may apply.) — A “ person 
claiming to be, interested in the money 
attaohed,’* within Attachment of 
Debts Act, R. S. S. 1^0 (o. 59), s. 7, 
is some person, other than pltf., deft, 
or gamisnee, who claims some interest 
in the money attached by the garnishee 
summons. — ^Pontius v. Smith Sc Con- 
naughty, [1925] 3 D. L. R. 513 ; 
[1926] 2 W. W. R. 293 ; 19 Sask. L. R. 
497.— CAN 

ly. — -.] — Boyd & Elgxe v. Kersey 
B. C.), [1927] 2 D. L. U. 679 ; [1927] 1 
W. R. 665 ; 38 B. C. R. 342.— CAN. 

PART V. SECT, i, SUB*SECT. 7. 

t i. Against prior aasignment — 
Validity of assignment — Trial of issue 
to determine — Power to order.] — ^Paquet 
CJ o., Ltd, v. Wmm Sc Krant (Alta.), 
[1927] 1 W. W. R, 685.— CAN. 
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I ii, Creditors Relief Act, R. S. 

B. C., 1924 (c. 59).] — Vernon Hard- 
wake Ck). V. Reid Sc Reinhard (B. C.), 
[1927] 2 W. W. R. 117.— CAN. 

PART V. SECT. 1. SUB-SECT. 8. 

2242 ii. .] — Brethour r. 

Taylor & Bank of Montreal (B. C.), 
[1927] 3 W. W. R. 166.— CAN. 

sa. — - By judgment debtor — To 
sheriff.]'— If eld : payment by the judg- 
ment debtor to the sheriff of the amomit 
of the execution did not. entitle him 
to have the gamisheos discharged.-- - 
Kolega r. Genser (Man.) (1912), 22 
W. L. R. 197 ; 6 D. L. R. 188.— CAN. 

f i. Distribution — Under 

Creditors Relief Act,] — Ward (Robert) 
& Co., Ltd. v. Wilson (1907), 7 
W. L. II. 37 ; 13 B. G. R. 273.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— A. 

2289 i. Fund in court — Paid under 
garnishee proceedings. ] — Prat r. Hitch - 
COCK, Jonah v. Hitchcock, [1925] 3 
D. L. R. 1142.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— D. 

2893 i. Right of assignor to fund .] — 
Re Davidson Sc Smith, Ex p, London 
Guarantee & Accident Co., [1925] 
2 D. L. R. 433.— CAN. 

PART V. SECT. 8. SUB-SECT, 1. 

2448 i. Not execution but equitable 
relief*] — Equitable execution is a moans 
of freeing exigible assets from impodi- 
ments in the way of execution Sc 
reaching them when such Impediments 
prevent them from being taken in 
the ordinary oonrse ; it will not bo 
awarded unless it is reasonably clear 
that benefit will be derived from the 
appointment of a receiver. — Strang 
V. Beal, [1923] 3 D. L. E. 1141 ; 62 
O, L. R, 208.-^AN. 

PART V. SBCnr. fi. SUfi-SEOT. S. 

te. Of master*] — The., master of the 
High Ct. has no Jurisdiotion to 
mako an order appointing a receiver 



VoL XXI.—Execuiioii. Cases 2454— 2647i^, 


9454* Add, Annotations — Refd. Ideal Films v, 
Richards, [1927] 1 K. 374. / 

2468. Add, Annotation : — Refd. Re Bu<Jb, [1927] 
W. N. 299. 

2465. Add, Annotation: — ^Refd. Re Bueb, [1927] 
W. N. 299. 


2502. Add, Annotation: — Refd« Ideal Films v, 
Richards, [1927] 1 K. B. 874. 

2626. Add, Annotation : — Refd. Guatemala (Re- 
publica de) v, Nunez (1926), 95 L. J. K. B. 
955. 


Part VI. — Discovery in Aid of Execution. 

2547a. - On foreign debtor — Temporarily within Jurisdiction — Form of order.] — Pkactice Note, 

[1028] W. N. 209. 


by way of eqxiitable execution. — 
Baird v, Murphy, [1928] T. R. 125. — 

IR. 

le. Effect of County Courts Act, 
R, S, M,, 1913, 8. 57,] — Underthe above 
sect, county ct. Judges In Manitoba 
liavo no Jiirisdiction to make an order 
for the appointment of a receiver if 
the order is, in effect, an Injunction 
against deft, restraining him from 
receiving the moneys therein referred 
to. — ^McFarlane. V, Franklin, [1024] 
3 D. L. R. 605: 2 W. W. R. 1036; 
34 Man. L. R. 29l — CAN. 

PART V. SECT. 5. SUB-SECT. 3.— 
A. (a). 

2453 v. .] — A pltf. who holds 

a judgment on which ho is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show {inter alia) 
that ho is entitled to have the goods 
seized, but that it is impossible. owing 
to Bonio impediment in law of deft.’s 
interest. — L angstafp v, Squirrell, 
[19241 2 D. L. R. 930 ; 1 W. W. R. 
1265 ; 18 Sosk. L. R. 250.— CAN. 

2453 vi. .1— The appointment 

of a receiver by way of equitable 
execution will not as a general rule 
he made, unless there exists some 
special difflculty or legal impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
due to the execution debtor. — Royal 
Trust Co. v, Kritzwiser, [1924] 3 
D. L. R. 596 ; 2 W. W. R. 760.— CAN. 

2453 vii. -.1 — Before a receiver 

by way of equitable execution can 
ho appointed, there must be a legal 
right in the creditor to bo paid out of 
the particular asset, which ho cannot 
reach unless aided by the ct. ; hut 
the creditor cannot by this process 
roach a kind of asset not exigible 
under legal execution. — Eaton v. 


Brant (1924), 65 O. L. R. 346.— CAN. 

2453 viii. . 1 — Thomson t>. Cush- 

INO (1889), 30 O. R. 123.— CAN. • 

2468 ix. .] — Nova Scotia Min- 
ing Co. e. Greener (1898), 31 N. 8. R. 
(19 R. & a.) 189.— CAN. 

sk. Whether granUed as of right .] — 
It is erroneous to assume tliat hocaiwo 
property of a judgment debtor is not 
liable to the ordinary procossos of 
execution, the judgmoni creditor must 
bo able sucoessfuUy -to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of tho property. — 
Matthewson V, Stbkdicke, [1924] 
3 D. L. R. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 3.— C. 

n i. Legal estate in remainder,] — A 
vested interest in land subject to 
another person's life estate does not 
constitut/c a sufficient present interest 
in land to justify tho appointment of 
a receiver with a view to realisation. — 
Matthewson v, Stredickk, [19241 3 
D. L. K. 1085; 2 W. W. R. 1099.— 
CAN. 

q i. .] — Barnes v, Sharpe, 

[19241 2 D. L. R. 1119 ; 2 W. W R, 
462.— CAN. 

PART VI. 

8 i. Mortgagor— AUhovgh 

ejcecut ion si ayed. ] — Franco -Belgi um 
lNvr:sTMENT Co. V. McNamara (Alta.), 
[19181 2 W. W. R. 929.— CAN. 

a i. .] — Order made for 

examination, where it was disclosed 
that judgment debtor had purchased 
& put in bis wife's name certain land 
& had paid out money on account of 
tho purchase price & for interest & 
taxes. — Beau Monde Ladies’ Tailor- 
ing Co. V. Garrett, [192,5] 3 D. li. It- 
957 ; 67 O. L, U. 256.— CAN. 

a ii. Mother-in-law of judgmeni 

debtor.] — Order made for examination, 
wbci-e It was disclosed that judgment 


debtor had made payments to his 
mother-in-law of sums which It was 
alleged she had lent him. — Beau 
Monde LA" is’ Tailoring (3o. v 
Garrett, [Iv-.. } 3 D. L. R. 967 ; 57 
O. L. R. 256.— CAN. 

26i62 i. Nature of examination.] — 
The questions should he limited to the 
scope of the order for examination. — 
Flanagan v. England, [1926] 3 
T). L. 11. 360 ; [1926] 2 W. W. R. 428 ; 
20 Sask. L. R. 579.— CAN. 

2552 ii. Judgment on contract 

readjusting earlier contraria.] — On 
examiuation for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may ho required 
to answer questions relating to his 
property & his dealings with It prior 
to the date of tho contract sued on, 
where It is shown, even by evidence 
adduced on an application to a Judge 
to compel debtor to answer the 
questions, that tho contract had 
replaced earlier contracts between tho 
same parties & was merely a readjust- 
ment of a liability Incurred prior to 
its date.— Standard Trust Co. v , 
Wauper, [1926] 1 D. L. U. 86 ; [1926] 
1 W. W. 11. 16 ; 22 Alta. L. R. 176.— 
CAN. 

St. Refusal to attend.] — K , B, 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
in r. 480. — Saskatoon Hardware 
Co. V. McManus, [1924] 3 D. L. R. 
344 ; 2 W. W. R. 809.— CAN. 

sz. Non-attendance on precious 

day waived.] — Where non-attendanoo 
on tho day fixed by an order for deft.'s 
attoudanoo for examination as a judg- 
ment debtor is waived by pltf., deft, 
cannot ho committed for failure to 
attend upon a subsequent day, tho 
effect of the order boJng spent. — 
Hyatt v. Owens, [1927] 3 D. L. R. 
563 ; 60 O. L. R. 489.— CAN. 


J.B. 
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EVIDENCE. 


Part I. — General Principles. 


2. Add» Annotation : — Generally ^ Mentd. Lake 
V. Simmons (1926), 96 L. J. K. B. 686. 

4. Add, Annotaiion : — Mentd. The Sheaf Brook, 

[1926] P. 61, 

80. Add, Annotaiion : — ^Mentd. British Oxygen 
Co. V. Liquid Air, [1926] Ch. 883. 

81a. Interview — Dictaphone record.] — The dicta- 
phone record of an interview may be accepted 
m evidence. — ^Buxton t?. Gumming (1927), 71 
Sol. Jo, 232. 

55a. .] — ^At the close of pltf.’s case, deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. : — Held : (1 ) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. — Giblin v , McMullen (1869), 
I.. R. 2 P. 0. 317 ; 5 Moo. P. C. C. N. S. 434 ; 
38 L. J. P. C. 25 ; 21 L, T. 214 ; 17 W. R. 
445 ; 16 E. R. 678, P. C. 

AnnotaOans : — Oenerally, Mentd. Re United Service Ck)., 

Johnston’s Claim (1871), 6 Ch. App. 212 : Leese v, Martin 

(1873), L. K. 17 Eg. 224 ; La^runas Nitrate Co. v. Le^^unas 

Syndicate, (1899] 2 Ch. 392 ; Re National Bauli; of Wales, 

[1899] 2 Ch. 629 ; Bullon v. Swan Eleotrio Engraving Co. 

(1906), 22 T. L. H. 276 ; Banbury v. Bank of Montreal, 

(19173 1 K. B. 409. 

66 b. .] — Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury? fi® ought 
to direct accordingly. — D aniel v. Metro- 
politan Ry. Go. (1871), L. R. 6 H. L. 46 ; 
40 L. J. G. P. 121 ; 24 L. T. 815 ; 35 J. P. 
708; 20 W. R. 37, H. L. 

Annoiaiions : — Befd. Williams e. G, W. Ry. (1874), L. R. 

9 Exch. 157. Mentd. The Secret (1872), 26 L. T. 670; 

The Maid of the Mist (1873), 21 W. R. 310 ; Sinison v. 

London General Omnibus (jo. (1873), 21 W. R. 595 : 

Wright V. Mid. Ry. (1873), 42 L. J. Ex. 89 ; Cohen v. 

Met, Ry. (1890), 6 T. L. R. 146 ; Pounder r. N. E. Ry., 

[1892] 1 Q. B 386. 

55c. Power of Judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury. 


having heard the whole case, disagreed 
Held : the judge was entitled to enter judg- 
ment for deft. — ^Peters v. Perry & Go. 
(1894), 10 T. L. B. 366. 

Annotaiion .‘---Coiifd. Skeato e. Slaters, [1914] 2 K. B. 429. 

66d. •] — Shears v. Mendeloby (1914), 

30 T. L. B. 342. 


550, .]— -In an action tried with a jury 

the judge was asked at the conclusion of pltf . 's 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then caUed for t;^o defence. 
T^e j ury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above nound & also upon 
the ground tliat upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has iniled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft,, if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft.— Skeatb v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 88 L. J. K, B. 676 ; 
110 L. T. 604 ; 30 T. L. B. 290, 0. A. 


Annoiaiions: — As to (1) CSonBd. Wipterbotham, Gurney v. 
Sibthorp & Cox, [1918] 1 K. B. 625. Refd. Everett v. 
Grtfflths, [1921] 1 A. C. 631. As to (2) Befd. Cooke v. 
Wilson (1915), 85 L. J. K. B. 888. Oenerallv, Refd. 
Oasooierne v. Gascoigne (1917), 87 L. J. K. B. 333. 


59a. .] — Giblin v, Momullen, No. 65a, 

ante. 


70. Add, Annotation : — Mentd. Aki. Beidar v, 
Arcos (1926), 42 T. L. B. 737. 


101. Add, Annotation : — Folld. Isaacs v. Cook, 
[1926] 2 K, B, 391. 

116. Add, Annotaiion: — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


117. Add, Annotation -Reid. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 96 
L. J. P. 145. 


118. Add, Annotaiion: — Mentd. Hale t?. Coombes, 
(1925), 42 R. P. 0. 328. 


PART I. SECT. 1. 

1 I, CivU dt criminal trials dis- 
tinguished .] — Where the question to 
be determined In a civi] action Is 
whether or not a criminal olTeoee has 
been committed, but this questlou 
does not arise direotlv upon the 
pleadings, the ct., in deciding whether 
or not an offence has been committed, 
should apply the ordinary civil rule 
as to the sufficiency of proof, 5c not 
the rule which prevails iu a ct. of 


criminal jurisdiction that the ct. must 
be satisfied beyond reasonable doubt 
that the crime alleged has been com- 
mitted. — ^Motchalt. V. Masboud, 
[1926] V. L. R. 273 ; [1926] Argus 
L. R. 271.-~AUS. 

PART 1 . SECT. 3. SUB-BECrT. 1. 

5 iv. — — .] — OONSOLIDATBD WaFBH 

Co., Ltd. V. International (Jonb Co., 
Ltd., [1926] 4 I), L. R. 74 ; 59 O. L. R. 
205.— CAN. 


PART 1. SECT. 4. SUB-SECT. 2. 

66 ix. .] — Robinson v, Assini- 

BOIA Town, J1927] 8 D. L. R. 514 ; 
[1927] 2 W. W^. R. 499 ; 21 Sask. L. R. 
668.— CAN. 


n i. Dob d. Petit v. Rbnahd 

(I860), 6 U. 0. R. 601.— CAN. 


n ii. .3 -— Montreal Trust (Jo. 

Canadian Pacific Rt. CJo., [19271 
D. L. B. 373 61 O. L. B. 137.-~0AN. 


V. 

4 
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V6L zxn.- EMdeiiee. Caaes 126-6Bte. 


i.' Add. Annotaiion /-^Meiitd. Orediton Oas Co; 
V. Crediton U. C., 11928] Oh. 447. 
iSS. Add. AnneUtUon ; — -Mentd. ISiarpe v. Sonl^- 


167. Add. Annotaiions : — Ee Annesley, 
Davidson i>, Annesleyt [1*926] Oh. 692 ; Buerger 
V. New York Life Assce. (1927), 96 L- J. K. B. 
980. 


Part li. — Admissibility of Evidence 


301a. Effect of letter written by plaintiff’s solicitor.] 

— letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed. — Shobt v. Edwabds (1795), 1 Bsp. 
373; 170 E. R. 390, N. P. 

812. Eor ’’Letters from agent — ^Forming part of 

contract ” substitute ” Letters from 

agent-~^Forming part of contract.” 

In the cross-reference following this case, for 

” After contract complete ” substitute 

« — After contract complete.” 

370. Add. Annotation : — Refd. Short v. Poole 
Corpn. (1926), 42 T. L. R. 107. 

374. Add. Annotation : — Mentd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

397. Add. Annotation : — As to {1) Refd. Koskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
692. 

417. Add. Citation .•—132 L. T. 229. 

418. Add. Annotation : — ^Mentd. Re Clayton’s 
Petn. (1927), 43 T. L. R. 669. 

419. Add. Annotations .-—Mentd. Holland v. Hol- 
land, [1926] P. 101 ; Warren v. Warren; 
[1926] P. 107; Mart v. Mart, [1926] P. 24, 
Selby V. Atkins (1926), 135 L. T. 45; S. v. 
S. & P. (1927), 44 T. L. R. 52. 

421a. .] — Smith v. Whjkins (1833), 6 C. & P. 

180 ; 172 E. R. 1198, N. P. 

525. Add. Annotation : — Mentd. Sharp & Dohme 
Inc. V. Boots Pure Drug^Co. (1928), 45 R. P. 0. 
353. 


535a. Admissions ” without prejudice.”] — ^At the 

trial of an action, pltfs. pr oposed to put in evi- 
dence the examination, taken on comniiesion, 
of a representative of pltfs. as to admLssions 
alleged to have been made by a represent^itive 
of defts. Defts. contended that the alleged 
adniissions had bj|en made at interviews 
which, although th#y 1 ad not been expressed 
to be “without pjeju^ ce,” were such that 
they would be fl|^rded as having been 
made “ without prejudice,” & that the 
examination was inadmissible : — B^eld : the 
examination was inadmissible. — Scott Paper 
Co. V. Drayton Paper Works, Ltd. (1927), 
44 R. P. C. 151 ; on appeal, 44 R. P. C. 529, 
C. A. 

637. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

544. Add.' Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 01. 

580a. Admission by author — ^As to copyright.] — 
Falcon v. Famous Pi^ayebs Film Co., Ltd., 
No. 624a, post. 

595. Add. Annotation : — Refd. Warren v. Warren, 
[1926] P. 107. 

624a. Agent of predecessor in title — ^Licensee of 
copyright.] — (1 ) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perfoim a 
certain play, granted to pltf. the solo & 
exclusive right to perform, or have per- 
formed, the play in Great^ Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 


PART I. SECT. 6, SUB-BECT. 1.— A 

119 XXV, Vaymeni.X — Brond- 

SON V. Northoraves (SasK.), fl925] 
3 W. W. R. 456.— CAN. 

PART I. SECT. 7. SUB-SECT. 1. 

266 ii. .] — Whero there was no 

unfairness to accused In admitting as 
evidence only a portion of a statement : 
— Held : the judge was not bound to 
admit the whole statement. — R. v. 
SOHWABZ, [19233 S. A. S. R. 347.— 
AUS. 

PART II. SECT. 1. 

•m. By consent — Kvidfynce otherwise 
inadmisi&)U.] — ^Evidonoe not other- 
vdse admissible, or which would have 
be^ liable to rejection if any objection 
were taken to it, may be pcrfootly 
good evidence if adimtted ^ tbo 
consent of the parties. — H apba Ktskan 
V. Ksdar Natr (1924), I. L. R. 46 All. 
816.— IND. 

PART 11. SECT. 3, SUB-SECT. 2.— A. 

806 i. Circumstances of oase.1 — 

A promlssoiy note was discounted 
with private fimds advanoed by a 
bank manager as agent for the lender. 
In an action against the original maker 
8l another party, who signed the note 
as a maker, at the request ol the 
manager* before Its matuilty, but 
aevenU months after it was disoounted, 
& while it was in the bank for oollec- 
tion : — Mdd : evidence of the con- 


versation between the manager & such 
party at the time tho latter signed was 
admissible on his defence of want of 
consideration as part of the res gestce . — 
Rogers v. IVicib (Alta.), [1927] 4 
D. I^. K. 445 ; [1927] 3 W. W. R. 177.— 
CAN. 

o i, Telephone conversaiicm — 

Proof of anthorUy of agent.] — Held : a 
telephone conversation was admissible, 
where evidence existed from which 
it could bo inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation. — Be Dreyfus (Louis) & 
SoTTPH Australian Milling & Trad- 
ing CJO., [1923] S. A. S. R. 75.— AUS. 

PART II. SECT. 8, SUB-SECT. 2.— 

D. (b). 

■n. Report by agent to principal .] — 
Held : a telegram & a letter dispatched 
shortly after a sale of goods by the 
soUer's agent to his employee record- 
ing his version of the transaction may 
oompetently be referred to for the 
purpose of testing his credibility. — 
Qibson V. National Cash Register 
Co., (19261 S. C. 500.— SCOT. 

PART II. SECT. 8, SUB-SECT. 5.— C. 

r £. Of defendant.] — In an action 

under Customs Act to recover urmaid 
customs duties Sc penalties : — Held : 
evidence of a conversation between 

6d5 


deft. & a customs official subsequent 
to the transactions in issue was 
admissible, slnoo it tended to show that 
deft, was again proposing to defraud 
tho customs in practically tho samo 
manner in which ho was alleged to 
have uouo so in tho caso at bar. — R. 
V. Zizu Natanson (No. 1), 11927] 3 
D. L. R. 591 ; n927J 2 \V. W. R. 139 ; 
48 Can. urim. Cfas. 194 ; 21 Sask. L. K. 
618.-— CAN. 

PART II. SECT. 3, SUB-SECT. 8.— A. 

n i. Edwards v. Oitawa 

River Navigation' Co. (1876), 39 

U. C. R. 264.— CAN. 

so. Sparks from engine causing fire — 
Previous fires caused hy engine.] — HHd : 
admissible.— C anada Central Rt, 
Co. V. McLaren (1883), 8 A. R. 564.- 
CAN. 

PART II. SECT. 4, SUB-SECT. 1.— C. 

n i. .] — DEVEBERn. Rood (1878), 

16 N. B. R. (3 Pug.) 295.— CAN. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

485 ii. .] — ^Admissions in civil 

oases should he considered, made use 
of. Sc interpreted in tho same way as 
ot^essions in criminal cases. — R ogers 

V. Weir (Alta.), [1927] 4 D. L. R. 445 ; 
[1927] 3 W. W. R. 177.— CAN. 

496 11. .1 — Large v. Perkins 

(1823), Tay. 62.— CAN. 



Cases 624a — ^1260. 
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certain place : — Held : a copy of the letter 
of Sept. 22, 1898, the ori^^ having been 
lost, was admissible as evidence in a copy- 
right action between pltf. & third pm^ies, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substanticd interest in the result ; & (h) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners* Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from raying on it as 
' primd facie proof of a right to produce or 
reproduce the play to wmch it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. — Falcon v. Famous 
Playebs Film Co., Ltd. [1920] 1 K. B. 393 ; 
95 L. J. K. B. 148 ; 134 L. T. 246 ; *42 T. L. R. 
91 ; affd,, [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 650; 42 T. L. R. 666 ; 70 Sol. 
Jo. 756, 0. A. 

AnriotcUio7i8 : — Generally, Msntd. Messager i*. British Broad- 
casting Co„ [1927] 2 K. B. 643 ; English Hop Growers v. 
Boring, [1928] 2 K. B. 174. 

633. Add, Annotatiotis : — Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

653. Add, Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


669. Add, Awnotation : — Generally, Mentd. Rye t;. 
PurceU, [1926] 1 K. B. 446. 

725. Add, Annotation: — Oeneralty, Refd. R. v, 
Moscovitch (1927), 138 L. T. 183. Mentd. 
Buerger v. New York life Assce. (1927), 96 
L. J. K, B. 930. 

7451 Add, Annotation : — Folld. Republica de Gua- 
temala V, Nunez (1926), 135 L. T. 436. 

775. Add. Annotation : — ^Reld. Republica de Gua- 
temala V. Nunez (1926), 135 L. T. 436. 

816. Add, Annotation: — Refd. Jones v, Cory 
(1920), 20 B. W. C. 0. 251. 

871. Add. Annotation: — Refd. Jones v. Cory 
(1926), 20 B. W. C. 0. 251. • 

968. Add, Annotation : — Generally, Refd. R. v, 
Copestake, Ex p, Wilkinson (1920), 90 J. P. 
191. 

969. Add, Annotation : — ^Refd. R. v. Copestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

1004. Add, Annotation : — Refd. Stoney v. East- 
bourne R. C. & Devonshire • U®26), 95 
L. J. Ch. 312. 

1024. Add, Annotations : — Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312. Mentd. Moser v, Ambleside D. D. C 
(1926), 89 J. P. 118. 

1026. Add. Annotation : — Refd. Stoney v. East- 
bourne R. 0. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1033. Add, Annotation : — Mentd. Muscroft v, 
StewaHs & Lloyds (1928), 21 B. W. C. C. 274. 

1034. Add. Annotation : — Mentd. Re Chcmische 
Fabrik auf Actien (Vorm E. Sobering) Patent 
Appln. (1928), 45 R. P. C. 403. 

1086. Add, Annotation: — Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


Part Ml. — Modes of Proof and Weight of Evidence. 


1088. Add. Annotation : — Mentd. Muscroft v, 

Stowarts & Lloyds (1928), 21 B. W. C. C. 
274. 

1114. Add, Atinotation : — Mentd. Hyman v. 

Hyman, Hughes v, Hughes (1928), 139 L. T. 
410. 

1200a. .] — ^All statutes which concern 

the King are general laws, of which the judges 
will take notice without pleading. — Crom- 
well’s (Lord) Case (1578), 4 Co. Rep. 12, b. ; 
76 E. R. 877. 

Annotations : — Mentd. Blrchley'e Case (1585), 4 O). Hop, 
I6a. • Davis v, Gardiner (1593). 4 Co. Hep. I6b. ; Shi'ows- 
bnry u. Stauhop (1594), Poph. 66 ; Brlttrldge’s Case (1602), 
4 Co. Hep. 18b. ; Erost v, Eyre (1616), 3 Bulst. 265 ; 
Wright r. Gorrard (1618), Hob. 306 ; Say & Seal v, 
Stephens (1628), Cro. Car. 135 ; Traverse v. Daws (1673), 


Freem. K. B. 324 ; Bamardiston v, Soamo (1674), 6 State 
Tr. 1063 ; Shaftsbury v. Digby (1676), Froom. K, B. 429 ; 
Townsend v, Hughes (1676), Freem. K. B. 222; How v. 
Prin .(1702), 7 Mod. Hop. 107 ; Oldroyd v, Orampton 
(1837), 7 L. J. C. P. 57 ; Edsall v, Russell (1842), 4 Man. 
& G. 1 090 ; Bremridgo v. Latimer (1864), 4 Now Hop. 285. 

1209. Add. Annotation : — Mentd. South Stafford- 
shire Mines Drainage Comrs. v, Elwell (1927), 
91 .T. P. 153. 

1229. Add. Annotation : — Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 

1260. Add, Annotations : — Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. Mentd. 
Cayzer, Irvine v. Board of Trade, [1927] 1 
K. B. 269 ; Clan Lino Steamers v. Board of 
Trade, [1928] 2 K. B. 557. 


PART 11. SECT. 6, SUB-SECT. 1. 

684 i. As corrohoralive evidence .] — 
Statements made by deceased after the 
execution of her will are admissible 
to corroborate a witnohS who has 
deposed to the execution with all the 
prescribed formalities. — Howith v, 
McFARLAjrK, (I925j 2 D. L. H. 395 ; 
56 O. L. R. 375.— CAN. 

tp. Must he statement of fact .] — 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that ho hoped 


accused would not got into any trouble 
with the police over it as it was not 
his fault: — Held: inadmissible, as the 
words only amounted to an expression 
of hope & opinion. — R. v. Schwarz, 
11923) S. A. S. R. 347.— AUS. 

PART II, SECT. 5, SUB-SECT. 2.— 

E. (b). 

762 ii. ,1 — ^In so far os words 

used by deceased were statements of 
facts ; — Held : they were inadmissible, 
as there was nothing to show that 

596 


deceased knew them to bo contrary to 
his pecuniary or proprietary interests 
when ho made them ; & in so far as 
they related to opinion on what was 
in acoused's mind they were not 
admissible, as they were not statements 
of fact. — H. V, Schwarz, [1923] 
S. A. S. R. 347.— AUS. 

PART II. SECT. 10, SUB-SECT. 1. 

m I. *1 — Court v, Holland, 

Ex p. Holland Sc Walbh (1879), 
8 P. R. 219.— CAN. 



Vol XSn. — ^fividrace. Cases 1264a — ^1686. 


1264a« .1 — It is the settled practice of 

the ct. to take judicial notice of the status 
of any foreign Govt., for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — D xjfp Develop- 
ment Co, 17. Kri:4ANtan Government, [1924] 
A. 0. 797 ; 98 L. J. Oh. 343 ; 131 L. T. 676 ; 
40 T. L. R. 666 ; 68 Sol. Jo. 669, H. L. 
Anrwtaiion : — Apld. Engelke r. MuemanD, [1928] A. C. 433. 

1267. Add. Annotations: — As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 833. 
Generally, Mentd. Musmann v. Engelke (1927), 
43 T. L. R.685. 

1269, Add. Annotation : — Refd. The Pagernes, 
[1927] P. 311. 

1270. Add. Annotation : — Oonsd, Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 

1273. Add. Annotation : — Montd. The Jupiter 
(No. 2), [1926] P. 69. 

1282, Add. Annotation : — Mentd. Manchester 

Corpn. V. Audenshaw & Denton U. D. Councils 
, (1928), 139 L. T. 609. 

1301. Add. Annotation : — Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1319. Add. Annotation : — Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
768. 

1338. Add. Citations [1926] 1 K. B. 399 ; 94 
L. J. K. B, 497 ; 132 L. T. 267 ; 17 B. W. 
C. O. 221. 

Add. Annotations /-—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. 0. 834. 
Mentd. Young v. Londonderry Collieries 
(1924), 17 B. W. C. C. 216 ; Kennedy v. 
Borden Collieries, Bamford v. Charlaw & 
Sacriston Collieries, Bevan v. Joicey, [1925] 
2.K. B. 438. 

1382a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation:— Consd. Wlllioius v. East India Co. (1802), 3 
East, 192. 

1402. Add. Annotation : — Expld. Lai Chand Mar- 
wari V. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 


1418a. .] — In the Goods of Sergeant 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; sub nom. 
In the Goods of Serjeant, 20 W. R. 872. 

1421a. ',] — (l)irl£ a person has not been 

heard of for a term of not less than seven 
years, there is a presumption of law that he 
IS dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with tno person to whose title that fact is 
essential. — L ad Chand Mabwari v. Mahant 
Ramrup Gir (1925), 42 T. L. R. 169, P. O. 

1445a. On party to whose title fact essential.] — 

Lal Chand Marwabi v. Mahant Ramrup 
Gib, No. 142 1 a, ant ^ 

1459a. .J — Doe d. France v. Andrews 

(1850), 15 Q. B. 756 ; 117 E. K. 644. 

Ayinotations :—€onBa. Pnidontial Assoe. v. Edmonds (1877), 

2 App. Cas. 487 ; Lyell w. Kennedy (1887), 56 h, T. 647 ; 

lie Stollery, Weir v. Treasury S 'idtor, [1926] Ch. 284. 

1489a. — There presumption of law as 

to survivorship ambng persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined. — Be Nightingale, Hargreaves 
V. Shuttleworth (1927), 71 Sol. Jo. 642. 

1505. Add. Annotations : — Refd. Re Deloitte, 
Griffiths V. Deloitte, [1926] Ch. 56; I. R. 
Comrs. V. Bone (1927), 13 Tax Cas. 20. 

1526a. .] — Halifax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation: — Consd. Williams v. East India Co. (1802), 

3 East, 192. 

1531. Add. Annotation: — Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

1581. Add. Annotation : — Mentd. Jones & Attwood 
V. National Radiator Co. (1928), 45 R. P. C. 
71. 

1584. Add. Annotation: — Mentd. Smith’s Potato 
Crisps V. Paige’s Potato Crisps (1928), 45 
R. P. C. 132. 

1586. Add. Annotation : — Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1927] 
2 Ch. 345. 


PART III. SECT, b, SUB-SECT. 7.— D. 

h i. Bar-room — Place where liquor 
kept. y— On the description of a room 
as a bar-room of licensed promises, 
judicial notice is to be taken that this 
is a room where alcoholic llqnor is 
kept. — France v. Humphuevs, [1920] 
S. A. S. R. 214.— AUS. 

PART III. SECT. 5, SUB-SECT. 7,— G. 

ai. -S.P. — R. i>. McPherson (1915), 
3.3 W. L. R. 21 ; 9 W. W. R. 013 ; 8 
Sask. L. R. 412.— CAN. 

q ii. Home-lnrew — Intoxicating liguor.] 
— Tho ot. will not take judicim notice 
of the fact that home-brew is an 
intoxicating liquor. — R. v. Marshall, 
[19261 1 D. L. R. 1132 ; 43 Can. Grim. 
Cas. 253 ; [19241 3 W. W. R. 866.— 
CAN. 

t i. Mode of conducting traffic — Stop- 
ping-places for trams,} — Hela : the ot. 
' could take judicial notioo of the mode 
of oonducting traffic on an established 
system of tramways in a oity 6c Its 
suburbs, including the faot that there 
were recognised stopping-plaoos for 
trams. — He Bye-Law made by Pros- 
pect District Council, Ex p. Him., 
S. A. S. R. 326.— AUS. 


PART III. SECT. 6, SUB-SECT. 6.— B. 

1410 ivUl. .1 — Jelfs, 

[19251 1 W. W. R. 736.— CAN. 

1410 xix. .] — He Db Millb 


(Alta.), [1926] 3 D. L. R. 140 ; [1926J 
2 W. W. R. 148.— CAN. 

1413 V. .] — He Tomes 

(Man.), [1927] 2 D. L R. 864 ; [19271 
1 W. W. R. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
sumed.} — O’Donnell V. North Amehi- 
CAN Life Assurance Co., [19271 3 
D. L. R. 412 ; 60 O. L. R. 502.— CAN. 

PART III. SECT.^e, SUB-SECT. 6.— 

C. (a). 

1423 ii. .] — Under Indian Evi- 
dence Act, 1872, 8. 108. when the ot. 
has to determine tho date of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that he died 
at tho end of the first seven years, or 
at any particular date. — Lal Chand 
Marwari V. Ramrup Oir (1925), 53 
L. R. Ind. App. 24. — IND. 

PART III. SECT. 6, SUB-SECT. 6.- D. 

t i. .] — He Forsyth (N. S.), 

[1927] 2 D. L. R. 72.— CAN. 

PART HI. SECT. 6, 9UB-SECT. 6.— F. 

1497 I. Whether presumption exists.] 
— Although death will, ii^a proper case, 
be presumed, there is no presumption 
that the person died without issue. — 
He Saunders. Pare v. Austin, [1928] 
N. Z. h. R. 891.— N. Z. 
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PART III. SECT. 6. SUB-SECT. 7. 

f i, .] — Macrae v. Walsh (1927 ), 

27 S. R. N. S. W. 290 ; 44 N. S. W . 
W . N. 71.— AUS. 

PART III. SECT. 6, SUB-SECT. 8. 

1526 ii. .] -R. V. O’H.uia (N. B.) 

(1927), 48 Can. Grim. Cas. 231.— CAN. 

£ (p. 178) i. to deliver u of jmckage 
hy common' carrier to coiimgnee .} — Where 
a package is delivered to a railway or 
express co., or other similar common 
caiTier, for transportation to a named 
consignee, & tho consignee ixjceives 
a package answering the description 
of that sent by the consignor, it will 
be held, in the absence of proof to tho 
contrary, that the package sbiit was 
Identical with that received ; & whert^ 
a package has been so delivered to sucli 
a common carrier for transportation, 
it will bo held that it was received by 
the consignee in due course, unless there 
is proof to the contraiy.--*-R. v. IhNNo, 
[1925] 1 W. W. R. 737.— CAN. 

r (p. 179) i. As to party being adminis- 
trator .} — Smith e. McLean (1868), 7 
N, S. R. (1 G. 6c O.) 310.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

t i. .1 — Reily V. London 

Corpn. (1891), 14 P. R. 171.— CAN. 

t ii, J — cJloube V. Coleman 

(1895), 16 P. B. 641.— CAN. 

PART III. SECT. 8. 

1698 X. Nature df applieaiion of 

I — The principle that the evidence 



0mm 1688a— 0689. Enol^h and EiiPiBB Bignst Suppubment; 


Part IV Documentary Evidence. 


1633a. Entry in marriage register.]- v. 

Rochfort (183t), 1 Jut. 592, K. P. 

1664a. .] — R.. V, McCartney & Hansen 

(1928), 20 Or. App, Bop. 179, 0. O. A. 

1708. Add» Annotation f — ^Mentd. Wing Lee e. 
Lew, [19261 A. O. 819. 

1829a. .] — Wl^ere an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum. — Bau- 
son, v. Stark (1802), 4 Bsp. 163 ; 170 E. B. 
677, N. P, 

Annot<Uion: — ^Refd. R. v. Wrangle (1835), 1 Har. &; W. 41. 

1894. Add. Annotation : — Mantd. Berners v. 
Fleming, [1925] Ch. 264. 

1895. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

1933a. .] — ^Where pltfs. called defts.* soh*. : — 

Hdd : he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts,, he 
could not be c^lcd upon to give any evidence 
about it. — R oupell v. Haws (1863), 3 
F. & F. 784, N. P. 

2048. Add. Annotation : — Mentd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. B. 536. 

2129a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 
be given.— R. v. Morgan, [1925] 1 K. B. 
762 ; 94 L. J. K. R. 672 j 183 L. T, 94 ; 89 
J. P. 136 ; 28 Cox, C. C. 1 ; 18 Cr. App. Rep. 
180, C. C. A. 

2304. Add, Annotations : — ^Mentd. Rod well v> 
Wade (1924), 23 L, G. R. 174 ; Keeling v 
Wirral R. D. C. (1926), 23 L. G. R. 201. 

2345a. .] — Dorrett v . Meux (1854), 15 

C. B. 142 ; 2 C. L. R. 807 ; 23 L. J. C. P. 221 ; 
23 L, T. O. S. 144 ; 2 W. R. 480 ; 139 E. R. 
374. 

2475a. .1 — Doe d. St. John v. Horb 

(1799), 2 Esp. 724 ; 170 E. R. 510, N. P, 

2476a. .1 — Waluss v. Broadbent 

(1836), 4 Ad."^ & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 B. R. 1014. 


2477a. v. Fuller (1853), 

13 0.B. 122; 1 W. R. 152 ; 188 E.B. 1143; 
sub nom. Fuller v. Ohbveley, Saui^.'^ M. 
101 ; 20 L. T. O. B. 278-; 17 J. P. 105 ; 17 
Jur. 730 

2480a. — — — ^Harris v. Ohapjian (1868), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.]— 

Apothecaries’ Co. v. Fernyhough (1826), 2 
0. A P. 438 ; 172 E. B. 199, N. P. 

Annotation : — BsM. R. v. Preston (1 834), 3 Nev. &M. K. B. 31. 

2518a. To prove amount originally claimed.] — 

WicKBS V. Tanner (1848), 10 L. T. O. S. 
604, N. P. 

2533. Add. Annotations : — ^Mentd. Ellesmere v. 
Wallace (1928), 44 T. L. R. 798 ; Kennedy 
V. Thomassen (1928), 46 T. L. R. 122 ; 
Weddle, Beok v. Hackett (1928), 45 T. L. B. 
67. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., A to 
which the stamp officer’s receipt for one 
penalty referred : — Held : sufficient to legalise 
the evidence of such contract. — ^P owell v. 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 

Annotations : — ^Reld. Ogilvie v. Foljamb© (1817), 3 Mor, 53 ; 
Bradshaw i\ Bonnett (1831), 5 C. & P. 48 ; Shelton v. 
Livius (1832), 3 Cr. & J. 411 ; BartloU v. Pem©ll(1836), 
2 Har. & W. 16 ; Evans v. Pratt (1842), 3 Man. & G. 759 : 
Eden v. Blake (1845), IS M. & W. 014 ; Brett v. dowser 
(1880), 5 C. P. D. 376. 

2570* Add. Annotations ; — Refd. NagoremuU v. 
Triton Insce. (1924), 41 T. L. R. 168; Ee 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — ^An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1868), 1 F. & P. 183, 
N. P. 

2587. Add. Annotation t — Retd. NagoremuU v, 
Triton Insce. (1924), 41 'T. L. R. 168. 

2603. Add, Annotation : — Refd. Koechlin v, 

Kestenbaum, [1927] 1 K. B. 889. 

2614. Add. Annotation : — ^Mentd. Gregg v. 

Richards, [1926] Ch. 621. 

2639. Add. Annotations: — Refd. R. Lincolnshire 
JJ., Ex p. Brett. [1 926] 2 K. B. 192. Mentd. 
Palmer v. Crone, [1927] 1 K. B. 804. 


of a witness who teatlfies affirmatively 
that a conversation took place Is more 
valuahlo ilian the evidence of one 
equally trustworthy who denies the 
converBation. is not a rule of law, & 
should only be used with a duo regard 
to the oircumstanccs of each case & 
shotild not be resorted to until other 
meaTiB of testing oivdibllity have 
failed ; & it shoulrl not be applied in 
a case wherein the conversation In 
question constitutes the imrtioular 
matter at Issue between the parties. — 
MONAJiCIT UiMBEK Oo., LTJ>. V. PEEIiT 
(Sask.), [1927] 3 I). L. R. 86] ; [1927] 
3 W. W. P. 71.™-€AN. 

f. Tdrphom) conversation 

overheard hy bystander.] ~ 11^ : the 
nature of the testinwiny, tlio possibility 
of dislionoaty & the comicctlon of the 
witness with the matter, were drciiin- 
stances to dotermino the weight of 
testimony, but were not valid grounds 
for rejecting the evidence so long as it 
Avos not hearsay. — W akrkk Gzowskt 
tic Co. V. Fonar A Oo. (1912), 23 


O. W. R. 311 ; 46 S. C. R. 642.— -CAN, 


(1860), 10 O. P. 106.— CAN. 


PART rV. SECT. 5/ SUB-SECT. 8.— A. 

b I. .] — Smith v. Nibv 

(1859), 18 U. C. R. 473.— can: 

b il. ,] — Glen Bain Rural 

MuNicipALmr V. Haley (Sask.), [1937 ] 
3 D. L. R. 474.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— C. 

1041 i. DupliccUe orioindls.] — Deft, 
lot land to pltf., & a lease having been 
writtou, A. affixed seals A signed their 
names to It. It was then agreed that 
A. should make a copy of the lease A 
execute it for them in the same manner : 
ho did so, A afterwards, in the presence 
of both parties, delivered ono copy to 
pltf. A the other iK> deft. : — Bdd : they 
wore duplicate originals, A cither of 
them was primiUT evidence. — L bonabp 
v. Young (18jl8), 4 All. Ill,— CAN. 

part IV. SECT. 5, 8UBH8ECT. 6. A. 

o 1 , KSoUGB t>. 


PART IV. SECT. 9, SUB-SECT. 8.— A. 

St. Of power of attomey^Proof 
of contents of original oaZy.^— Where an 
office copy of a power of attorney, 
purporting to have been exeoutod, 
was put In evidenoe Hefd ** Con* 
veyanoing A • Law of Property Aot, 
last, 8. 48 (4), merriy obviatee the 
neoessity for prodnoUpn of an original 
instrument by enaotmg that an office 
copy of on Instromeiat deposited m 
therein provided shallt wUih<m further 
proof, be suffiotont e^enoe €d its 
contents, but the sect, does not make 
such copy evfdeuee eithw of the truth , 
of the contents or of the Idetttitty of. the 
person by whom origin^ was made. 

^'Kans e. MUIAAN, [1925] N. r 
tR. 


PART IV. SECT. 9, SUB-SECT. I 

I. Messd. on other grounds, 18 A. 
185* 



m omm urnsm. 


Add. AntioUditm : — M^ntd# A.^G. t;. Horna^ 
B. 0. (1926), 48 T. L. K* 92. 

26S8. A<M. Annoiattonat — ^Mentd. A.-G v. Hornsey 
B. C..(1926), 48 T. L. R. 92; Beigate Oorpn. 
V. Snrrey Cpunty Ootinoil, [1928] Ok 869. 

2707a. Davies v. Lowndes (1835), 1 Bing. 

N. C. 697 ; 1 Hodg. 126 ; 2 Scott, 71 ; 4 
L. J. C. P. 214 j 131 B. R. 1247 ; on appeal 
(1838), 4 Bing. N. 0. 478, Ex. Ch. 

An^Morut : — ^Btentd. Ctowloy v, Oowley» [1901] A. O. 450 ; 

Goodbart v. Woodhead, [1002] 0 Ch. 108. 
2709. Add, Annokttion : — ^Folld. little v, little, 
[1927] P. 224. 

After this case add, “ See^ also, Husband & 
Wipe, No. 2703a.'* 


^2Z»Add, AnnokUion : — Consd. Partington v. 
Partington A Atkinson, [1926] P. 34. 

2728. Adtf. Annotation ;~-Consd. Partington v, 
Partington A Atkinson, [1926] P. 34. 

2783. Add, Annotaiion : — Generally^ Mentd. Mars- 
land r. Taggart, [1928] 2 K. B. 447. , 


8757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
fimther proof of its validity was. not required. 
— Vbbnev V, Vebnby (1020), 36 T. L. B. 208, 
2825. Add* ArmotaiioTis : — ^Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K, B. 294 ; Reckitt 
t\ Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 


2071. Add, Annotation : — Mentd. Gilbey v, Gilbey, 
[1927] P.197. 

8036. Add. Annotation: — ^Refd. Selby v, Atkins 
(1920), 186 L. T. 46. 

8122a. ,] — In proceedings in the cts. 

of this country by or against the ruler of a 
colo nial State whose status is disputed a 
written statement by the. Secretary of State 
for the Colonies that the ruler is an inde- 
pendent for^gn sovereign is equivalent to a 
communication from the Crown A, therefore, 
conclusive, A the ct. will accept it without 
considering whether it is home out by docu- 
ments which are appended to it. — 'D uff 
Development Co. v, Eelantan Govern- 
ment, [1928] 1 Ch. 385 ; 92 L. J. Ch, 273 ; 
129 L. T. 290 ; 39 T, L. R. 187 ; 67 Sol. Jo. 
260, 0. A^ 

AwnoTcrfion Apld. BngeUke v. Musmaan, [1928] A. 0. 433. 

8122b. .] — Duff Development Co. v, 

Eelantan Government, No. 1264a, ante. 

3125. Add* Annotation “Consd. Musmann v, 
Bngelke (1927), 96 L. J. K, B. 824. 


8168. Add. Annotation .*<-^Folld. Be StoUery, Weir 
V. Tr^ury BoliciW, [1926] Oh. 284. 

3164. Add. Annotation : — ^FoUd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Oh. 284. 

8165a. > Marriage of parents.] — In an action 

brought by pltfs., who claimed to be two of 
the neict of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin A heir-at-laW of the 
Intestate was made. In taking those in- 
quiries before the master it became necessary 
bo prove the lawful marriage of the parents of 
the intestate before her birth A, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents A a certificate of 
death of one of ^hose children were primd 
facie or any evidence the lawful marriage 
of the parents •'—Mela . the certificates were 
admissible, but sm alone sufBcient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Ite Wirdle^ No. 3158, overd. — 
Re Stollery, Weir v. Treasury Solicitor, 
[1926] Ch. 284 ; 95 L. J. Ch. 269 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. B. 263 ; 70 Sol. 
Jo. 385 ; 24 L. G. B. 173, C. A. 

3177a. Marriage of parents of deceased.] — 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante. 

3179. Add. Annotation : — Dlstd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3287. Annotations : — Apprvd. Hendon Paper 

Works Co. V, Sunderland Assmt. Com., 
[1916] 1 E. B. 763. FoUd. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 E. B. 720. 
Expld. Sc Distd. Gat^head Union Assmt. 
Com. V. Redheugh CJoUiery, [1926] A. 0. 
309. 

8288. Add. Citation:--! B. R. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. Sc Distd. Gateshead Union Assmt. 
Com. V. Redheugh Colliery, [1925] A. C. 
309 . Ref d. Davis v. Pontypridd Union Assmt . 
(Dom., Rhondda Overseers A Rhondda U. O. 
(1916), 86 L. J. E, B, 1646. 


8167. Add, Annotation : — Consd. Re Stollery, Weir 3289. Add. Citation : — 2 B. Ti. A. 592. 

. V, Treasury Solicitor, [1926] Ch. 284. Add. Annotaiion Expld. Sc Distd. Gatea- 

3168. Add, Annotation : — Overd. Re Stollery, Weir head Union Assmt. Com. v. Redheugh 

V. Treasury Solicitor, [1926] Ch. 284. Colliery, [1925] A. 0. 309. 

8169. Add. Annotation : — ^Folld. Re Stollery, Weir 3849. Add, Annotation : — Oonsd. Busby v. 

V. O^reasury Solicitor, [1926] Oh. 284. i Avghcrino, [1927] 2 Ch. 33. 

PART IV. SECT. 11, SUB-SECT. 4.— A. 

2667 I. inter <Uif>a acta — 

<jotmcti<mfor muraef.lr—On an applica- 
tion hr a nnshand, who has killed his 
wife, or his attorney for a ifrant of 
admlnlBtiration a oortiaed copy of the 
conviction 1 b admifudblo, not merely 
a s pro of ox the convtotlon. but aim as 
prnnunptivo proof of the comxnla^on 

P/«T ly. MtCT. 11, BUB'SECT. 4.— C, 

A* Bvidmee of commiation of 

— Be 

No. 3667 ii 


PART IV. SECT. 11, SUB-SECT. 6.— 

A. (a). 

2786 i. No opporUnnity to cross- 
eaxanine.] — Rdd** the evidence >vas 
inadmissible. — J ordon v. R. (Ont.) 
(1911X 13 Bxoh. C. B. 389.— CAN. 

PART IV. SECT. 11, SUB-SECT. 15. 

A. 

sv, JProof — Writ of fj^cctdion.l 
Stuabt V. AKPHSWS (1827), N. B. 
332.~— CAN. 

Bob d. Stookiko 


qf professor of 
lecatc from the 


sw. 


e, Watto (1842), 2 Ont. Dig. 2666.- 

CAK. 


PART IV. SECT. 12, SUB-SECT. 10. 

A. (d). 

•X. OerHftoatt 
anatomy.} — A oertli 
professor of anatomy at the Grant 
Medloal OoUcffe, Bombay, as to certain 
bones submittod tohim forexamlnatioc, 
is not per se admissible in evidence, 
but must be proved by calling the 
professor as a witness. — R. v, Ahtlya 
(1922), I. L. R. 47 Bom. 74.— IND. 

PJteT IV. teOT. 12, SUB-SECT. 16.— 

A. (•). 

1 1 , Value as evidence .] — Hbatw 

V. POWTAUB La PlUlRTK LORPN. (1909), 
18 Man, L. K. 693.— CAN. 
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Cases 3871—8868. Ekolish astd Emfibb 

8871. Add* Annotation ;t— Refd, Be StoUery, Weir 
V, Treasury Solicitor, [1926] Oh. 284. 

8876. Add* Annotation : — ^Mentd. Warren v. War* 
ren, [1926] P. 107. 

3377. Add* Annotation : — Consd. Re StoUery, Weir 
V* Treasury Solicitor, [1926] Ch. 284. 

3388. A dd. Annotation : — Consd. Be StoUery, Weir 
V. Treasury Solicitor, [1920] Ch. 284. 

3389. Add* Annotation : — Consd. Be StoUery, Weir 
V* Treasury Solicitor, [1920] Ch. 284, 

3419a. S* P* Money v* Mon^y Turner (1927), 
71 Sol. Jo. 666. 

8422a. .] — ^As Jersey is In the 

diocese of Winchester, it is unnecessary to 
caU a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.— Pbitohard 
o* Pritchard (1920), 37 T. L. B. 104. 

8487a. .1 — L. (otherwise 

B.) V* L. (1919), 36 T. L. B. 148 ; 64 Sol. Jo. 
226. 

8466. Add* Annotation : — ^Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

8483a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — ^M arsh v. 
Robinson (1802), 4 Eap. 98 ; 170 B. R. 666, 

N. P. 

3513a. Stationers’ HaU register — Of first per- 
formances of dramatic productions.] — Falcon 
V* Famous Players Film Co., Ltd., No. 
624a, ante. 

3543. Add* Annotations : — As to (2) Consd. Falcon 
V* Famous Players Film Co. (1920), 136 L. T. 
660. Apld. Be StoUery, Weir v* Treasiuy 
Solicitor, [1926] Ch. 284. 

3547. Add* Annotation : — Refd. Stoney v* East- 
bourne B. D. C., [1927] 1 Ch. 367. 

3572. Add. Annotation : — Refd. Busby v* Avghe- 
rino, [1928] A. C. 290. 

3,580. Add* Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add* Annotation : — Refd. Stoney v* East- 
bourne B. C. & Devonshire (1926), 136 L. T. 
281. 


Digest Supplement. 

3589. Add* Annotation ^Refd. Busby v* Avghe- 
rino, [1928] A. 0. 290. 

3686. Add* Annotation c-^As to (2) Consd. Busby 
V* Avgherino, [1927] 2 Ch. 33. 

3784. Add* Citation 2 B. R. A. 682. 

3790. Add* Armotation : — Mentd. Lord Strath- 
cona S.8. Co. v. Dominion Coal Co., [1926] 
A. C. 108. 

3802a. .] — Haynes v* Hayton (1828), 6 

L. J. O. S. K. B. 231. 

Antiotationa : — Consd. Bemey v* Windham (1844), 6 Q. B. 

166 ; White v* Morris (1852), 11 O. B. 1015. 

3837. Add* Annotation: — Mentd, Bernard v, 
WiUiams (1928), 139 L. T. 22. 

3850a. Following letters.] — Letters following 

a letter written “ without prejudice ** should 
bo treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open. — India Rubber, Gutta Pbrcha & 
Telegraph Works Co., Ltd. v* Chapman 
(1926), 20 B. W. C. C. 184, O. A. 

3860. Add* Annotation : — Mentd. Wing Lee v. 
Lew, [1925] A. C. 819. 

3902. Add. Annotation : — Refd. Layzell v* Thomi)- 
son (1927), 137 L. T. 106. 

3907. Add. Annotation : — As to (8) Refd. Moser 
V. Amblesido U. D. 0, (1926), 89 J. P. 118. 

3911. Add* Annotations : — Consd. Stoney v. East- 
bourne R. O. & Devonshire (1926), 95 L. J. Ch. 
312. Mentd. Moser v. Ambleside U. D. C. 
(1924), 89 J. P. 118. 

3914. After this case add “ See, also, Highways, 
Nos. 355a, 355b.’» 

3919a. To prove state of premises.] — Dok d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 

3946. Add* Annotations : — Refd. Be Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. Ij. K. 
57. Mentd. Capel St. Mary, Suffolk v* 
Packard, [1927] P. 289. 

3947. AcUl. Annotations : — Refd. Be Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. K. 
57. Mentd. Capel St. Mary, Suffolk v* 
Packard, [1927] P. 289. 

3959. Add* Citation 130 L. T. 446. 


PART IV. SECT. 12, SUB-SECT. 19.— 
C, (d) iil. 

sy. Certificate of hantism — Admis- 
sible.] — ^SUTHEKLANT) V. YOONO (1884), 

1 Man. L. 11. 38.— CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— G. 

BZ* Heaister of titles to land kept 
under TjOcoI Registration of Title 
{Ireland) Act* 1891 (c. 66).] — The above 
register ia a public resistor & the 
documents kept in the office for registra- 
tion of titles are public documents. — 
Re Fitzgerald, [1925] 1 I. R. 42. — 

m. 

PART IV. SECT. 12, SUB-SECT. 21. 

8 i. How proved.] — The contents 

of a statute of any proWnoe within the 
King’s dominions may bo proved by 
the production of a copy purporting 
to be printed under the authority of 
the Legislature of that province. — 
Northern Trusts Co. v. McLean,' 
[1926] 3 D. L. R. 93 ; 68 O. L. R. 683.— 
CAN. 

PART IV, SECT. 13, SUB-SECT. 2.— B. 

■A. To prove to whom credit given .] — 


White v. Miller (1888), 27 N. B. R. 
143.— CAN. 

PART IV. SECT. 13, SUB-SECT. 4. 

so. Books of railway comixinies— 
Repair &ooA;.]— C anada Central Rt. 
Co. V. McLaren (1883), 8 A. R. 564. — 

CAN. 

PART IV. SECT. 13, SUB-SECT. 6. 

di, .] — book ’main- 
tained by members of a famUy of 
hereditary bards, containing entries 
of domestio events occurring in the 
family to which they rondored service, 
the events recorded being snob as arc 
usually known to a family bard in 
connection with his calling ; — Held: 
admissible as evideuco conocmtng the 
relationship of the members of the 
family,, whoso history was entered 
therein. — ^A nandi v* Nand Lal (1924), 
I. L. H. 46 AU. 665.— IND, 


PART IV. SECT. 13, SUB-SECT. 7.— B. 

8843 ii. 8 P* Merry v. Macuin 
(1926), 47 N. L. R. 236.— S. AF. 


PART IV. SECT. 13, SUB-SECT. 11. 

8870 i. Ad7nissUtility.]—Hcld : a 
telegram received by pltf. from 
d(H)east?d was not admissible In evidence 
without proof that decoused hod sent 
a telogiam In those terms, & that the 
original telegram, signed by deceased, 
had been destroyed or lost, — Adamson 
V. Vaohon (Sask.) (1912), 22 W. L, R. 
494.— CAN. 


PART IV. SECT. 18, SUB-SECT. 2. 

3968 i. Surveyor's report.] — Held: 
not admissible to prove the extent of 
the lands ho was employed to survey. — 
K. V. Price Brothers & Co., [1925] 
3 D. L, R. 595 ; revsg., [1924] 8 D. L. R. 
817.— CAN. 


PART^IV. SECT. 20. 

se. Certificate ofweU/hmaster,] — Held : 
primd fame ovldonce only of weight at 
tho time of weighing. — T enold & 
Tannab V* Canadian Paoifio Ry. Co., 
11927] 3 D. L. R. 695 ; [1927] 2 
W. W. R. 491 ; S3 Can. By. Cae. 86 ; 
21 Sask. L. R. 666,— CAN. 
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Vol. XXII.— Evidence. Csses 3975a— 4S94a. 


Part V. — Witnesses. 


3975a* -.] — judge cannot exclude a child- 

witn^s from the box on the ground that the 

case is unOt for him or her to be concerned 

in ; his power is limited to the usual inquiry 

about the child’s understanding of an oath or 

of the duty of telling the truth. — R. c.' 

Mobcovitch (1924), 18 Or. App. Rep. 87, 
C. 0. A. FF F » 

4027. Add, Annotation: -Held. Isaacs t?. Cook, 
[1926] 2 K. B. 391. 

4029. Add, Annotation : ~Apld. Isaacs v. Cook, 
[1926] 2 K, B. 391. 

4053. Add, Annotation : — ^Mentd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1926] 
2 K. B. 43. 

4077. Add, Annotation: — Apprvd. So Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Oh. 85. 

4130. Add, Annotation : — Refd. R. v, Bath Com- 
pensation Authority, [1925] 1 K, B. 685. 

4161a. Acting for partner.] — ^A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain stat/craents to him : — Held : 
the relation of solr. & client existed between 
them, & the communications were privileged. 

Beamtbh V . Owens (1846), 7 L. T. O. S. 66. 

4228a. ,] — ^Pltf., who hatl been 

employed by deft, to take care of Ids liouse, 
but who had subsequently left it, brought an 
action against him for breacli of promise of 
marriage. Deft, had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to comj^l pltf.’s attorney to 
disclose her place of residence, as deft, knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on t he criminal charge. — HAitRis v. 
Holler (1849), 19 L. J. Q. B. 62. 

Amwtaiion: — ^Refd, Cox v. Bockett (1865), 18 C. B. N. S. 

4286. The first line of the text of the para^aph 
should read ** Where at law the party 
calls.” 

4299. Add, Annotation : — Mentd. Salvesen (or von 


Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. 

4428a. Application to set aside — ^Whether 

“in action .] — Held : an application by a 
a person, who had been served by one of 
the parties to an action with a. svhpcena ducea 
tecurn^ to set the subpeena aside was an 
application “ in ” the action within R. 8. C., 
Ord. 52, r. 2, although ai>pct. was not a party 
to the action, So the application could not be 
heard. — R. v . Investors’ Review, Dpd., 
Ex p, WHEEIJ.R, [1928] 2 K, B. 644 ; 97 
L. J. K. B. 802 ; 44 T. L. R. 724 ; 72 Sol. Jo. 
670, D. C. 

4455. Add, Annotation : — ^Mentd. Busby v, 

Avgherino, [1927] 2 Ch. 33. 

4461a. .] — The possessk of a solr. is, for the 

pui*pose of a aii^oena ducea ieoumt the 
possession of the cl®it. — Jordan v, Roberts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to impound.] — 

Re Till, Ex p. Parsons (1871), 1 9 W. R. 325. 

4477. Add, Annotations : — ^Refd. Re Cameron’s 
Ooalbrook, etc. liy. (1859), 25 Beav. 1 ; 
Lockett V, Cary (1864), 3 New Rep. 405 ; 
Fowler v, Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 
Ch. 1. 

4521a. Put in witness-box but not examined. 

-Held : his costs of travelling So attending 
the trial ought to be allowed. — FhowEii v, 
Gardner (1857), 3 0. B. N. S. 185 ; 27 
L. J. C. P. 56 ; 30 L. T. O. S. 135 ; 140 K, R. 
710. 

4581. Add, Annotidion : — Mentd. Kailo v. Hems- 
worth R. D. C. (1928), 44, T. L. K. 758. 

4586. Add. Annotation : — Refd. The MassUia, 
[1926] P. 180. 

4594a. Witness not called.] — ^Where a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the witness was 
necessary : — Held : that was a dangerous 
gi'ound on which to proceed, So one upon 
which an allowance cr disallowance ought not 
to be founded. — T ub Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 


part V. SECT. 1, SUB-SECT. 1.- 

A. (a). 

3976 ii. .] — A child of Umi said, 

** I know I have got to tell tho truth, 
I know where you go when vou don’t 
tell the truth, to gaol : — Rdd : thh 
answer was not iDoonsistont with as 
understanding of the nature & quality 
of an oath, although ahowiag nti 
appreciation of reward & punishment 
In a future state. — S pooner r. Taylor, 
11926] S. A. S. R: 396.— AUS. 


3979 iv. 


Canada Evidence 


AcU 8, 16.1 — Sankby V. R., [1927] 
D. L. R. 245 ; [1927] S. C. R. 436 
48 Can. Crlm. Oas. 97.-^ CAN. 


PART V. SECT. 1, SUB-SEOT. 1.— B. 

400t I, SoUciior .] — ^A solr. is 

a competent witness for his client, &, 
when he is not also acting as an 
advocate, ihoro is nothing reprehensible 
in his being a witness. While an 
advocate can testify for a party whose 
cause he is conducting, the practice 
w highly obieotlonabie. — Parky v, 
o4S“Sa 1^*261 ® I-- E. 96 ; [1926] 

2 W. W. E. 185 : 20 Sojk. h. B. 474.— 
CAN, 


PART V. SECT. 2, SUB-SECT. 4.— 

B. (a). 

4060 xxi. ,3 — Under Canada 

Temperance Act, 1878, s. 123, accused 
Is not bound to criminate himself. — 
R. V. Halpin (1886), 12 O. R. 330, — 

CAN. 

4060 xxii. .1 — The refusal ** to 

answer any question touching tho 
case ’* in Liquor Lloonso Act, s. 115, 
means any question which may be 
lawfully put, which tho witness Is 
otherwise bound to answer . — Ee Ask- 
WITH (1699), 31 O. R, 150.— CAN. 

PART V. SECT. 2, SUB-SECT. 4.— C. 

4105 i. Who may take objection — Not 
couTMel ,\ — The claim for protection 
against inoiiminatiug questions Is a 
personal one 6c must bo made by tho 
party himself & under oath. The 
objection of his counsel will not do. — 
R. V. McIntyre (1909), 7 B. L. R. 60. 
— CAN. 

PART V. SECT. 8, SUB-SECT. 3.— 

B. (d). 

sa* Notea made by police officer ,] — 
Notes made by a police officer for the 
purpose of making a report to his 
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superior officer are eoufidential, & 
their production cannot bo Insisted on 
by accused. — Hinshelwood v, Auld, 
[19201 S. C. (J.) 4.— SCOT. 

PART V. SECT. 3, SUB-SECT. 5.—A 

4493 iii. Expert tuUneae ,] — Reid: 

a medical witness could not i*efuso tn 
give evidence beoauso his fees bad not 
been paid. — R. v, Rubley (N. S.), 
[1925] 1 D. L. R. 494 ; 48 Con. Crlm. 
Cas. 208.—CAN. 

PART V. SECT. 3, SUB-SECT. 7.— 
A. (c) i, 

4645 l. General rule — Clear coat must 
be made out.] — Desrochebs v. Quebec 
Liquor Ck)MMiBdiON & Simard (1922), 
37 Can. Orim. Cas. 17 ; 23 Q. P. R. 
427.-~CAN. 

4649 Iv. ,1 — ^A Witness, sum- 

moned by the High Ct. to give evidence, 
left the jurisdiction without being 
discharged os a witness 5c without tho 
permission of the ct., in order to avoid 
giving evidence : — Held : such con- 
duct amounted to contempt, &, tho 
)BUgh Ct. had inherent jurisdiction to 
punish for that contempt. — Ebrahim 
Mamoojeb Pabekh V. R. (1926). 
I. L, R. 4 lion. 267.-- IND. 



47294* Whether obligattone of oaUi nnderitood— 
When witness may he ashed.] — A Judge is 
entitled to question a witness at any stage 
of bis evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath. — V. WiLSOK (1924), 18 App. Bop. 
1Q8, 0. 0. A. 

4734. Add, ArmotcUion : — Consd. loala Indar 
Prasad v, Lala Jagmohan Das (1927), 43 
T. L. B. 636. 

4816. Add, Annotation : — Consd. More v. Weaver, 
[1028] 2 K. B. 620. 

4829. Add, Annotation : — ^Mentd. Buerger v. New 
York life Assce. (1027), 96 L. J*. K. B. 930. 

4848. Add, Annotation : — Mentd. Smith’s Potato 
Crisps V, Paige’s Potato Crisps (1928), 46 
B. P, 0. 132. 

4849. Add, Annotation : — ^Mentd. La Badio- 
technique v, Weinbaum (1927), 137 L. T. 638. 

4859* Add, Annotation — Consd. Grinham v, 

Davies (1928), 139 L. T. 379. 

4876. Add, Annotation : — Dlstd* B. v, Harris, 
[1927] 2 K, B. 687. 

4974. Add, Annotation : — Mentd. Boyal Exchange 
Assce. V, Hope, [1928] Oh. 179. 

4997. Add’, Annotations : — Refd. Jacobson v. 


PVachon (1927), 138 L. I*. 386* Mentd. 
Salvesen (or vOu Lorang) v, Austrian Prepay 
AdminiG^ator, [1^7] A. 0/641, 

f. Add. Annotation: — ^Refd. B. v. Cbpestake, 
Ex p, Wilkinson (1926), 90 J. p. 101. 

5027. Add. Annotation ; — Consd^ B. v, Oopestahe, 
Ex p. Wilkinson (1928), 90 J. P. 191. 

5045. Add, Annotation : — Generally f Mentd. Mellor 
V, Beardmore (1927), 44 B. P. 0. 176. 

5048. Add. Annotations : — Mentd. Dotzau^ v. 
Dotzauer (1926), 41 T* L. B. 289 ; Lankesto? 
e. Lankester A Cboper, [1925] P. 114 ; Preger 
(otherwise Prager) t?. Preger (otherwise Pra^} 
(1926), 134 lTt, 670. 

5067. Add. Annotation : — ^Mentd. Boberts e* Hop- 
wbod, [1925] A. 0. 678, 

5092. Add. Annotation ; — ^Mentd. Farr, Smith v, 
Messers, [1928] 1 K. B.'397. 

5099. Add, Annotations : — ^Refd. B. v, Liddle 
(1928), 21 Or. App. Bep. 3. Mentd. B« v, 
Harris, [1927] 2 K. B. 687. 

5107. The second line of this paragraph should 
read ** out to be unfavourable to the party 
calling him is not.” 

5112* Add, Annotation : — ^Refd. B. v, Harris (1927), 
20 Or. App. Rep, 144. 


PART V. SECT. 5, SUB-SECT. 2. 

4769 ii. Two plaintiffs 

witTiesses,] — Semble : when thoro are 
two pltfs. & both are witnesses, deft, 
has not the right to insist that while 
one of them is giving his testimony 
the other shall be exoluded. — ^McIntyre 
V, McIntyre, [1925] 2 W. W. R. 581.— 
GAN. 


PART V. SECT. 6 , SUB-SECT. 1.— A. 

tb. Evidence of foreign witness — 
When interpreter cOiouwja.]— While it 
is doRlrable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
English, yet where a vutnesa persists 
in stating his ignorance of English 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speaking the 
truth, he should not bo forced to testify 
in English, especially where the result 
is a mass of unintelligible evidence. — 
PONOMOROFF V, PONOMOROFF, [1926] 
3 W. W. R. 673.— CAN. 

2n criminal trials,] — See 

Criminal Law, Vol. XIV., p. 264, 


PART V. SECT. 6 , SUB-SECT. 2.— B. 

4830 i. Other defendant <£• his 

witnesses ,] — On the trial of a civil 
aotlou, other than for divorce, against 
more than one deft., when dorts. have 
pleaded separately, but there is no 
substantial difference in their interests, 
the Judge may refuse to allow separate 
cross-examination of co-deft.'s wit- 
nesses; In other circumAtanoessoparate 
oounsei may bo allowed to be heard, 
with the consequential right to cross- 
examine oo-deft. or his witnesses. — 
Millar v, B. C. Rapid Transit Go., 
Ltd., [19261 1 D, L, R. 1171 ; [1926] 
1 W. W. R. 543 ; 36 B. 0. R. 345,— 
CAN. 


PART V. SECT. 6 , SUB-SECT. 4 . 

* 3 — Re Hates Wiliaams 

(1926), 26 8 . R. N. S. W. 383 ; 43 
N. S. W. W. N. 101.— AUS, 


PART V. SECT. 6 . SUB-SECT. 7.— D. 

4955111. dttlunigh inadmissible — - 

Because produced too late.] — Jew an 
Lal I) AO a V . Nilmani (Jhaudhuri 
(1927), L. R. 55 Ind, App. 107.— IND. 


PART V. SECT. 6 , SUB-SECT. 7.— E. 

• 1 . Before a witness is 

allowed to refreeh his memory of a 


statement made by another by 
reference to a memorandum of it made 
at the time, he must he able to state 
that such statement was truly & 
correctly entered in the memorandum, 
& where a copy of the memorandum is 
sought to be used the witness must be 
able to show that while the ent.ry was 
fresh in his mind he compared the 
copy with the original entiy, & that 
he found the copy correct.— R. v. 
Elder, [1925] 3 I). I 4 . R. 447 : [1925] 
2 W. W. R. 645 ; 44 Can. Orim. Oas. 
76; 36 Man. L. R. 161.— CAN. 

PART V. SECT. 6 , SUB-SECT. 7.— G. 

5012 1. By jury .] — O'Brien v. 

O'Brien (1888), Gout. Dig. 654, 992 ; 
Cam. Gas. 282.— CAN. 

■0. Whether document admissible as 
evidence .] — ^Tho tact that a witness is 
allowed to refresh his memory, by 
rofoxTlng to a memorandum mode by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
tion of his testimony. — Young v. 
Denton, [1927] X D. L. R. 420 ; [1927] 
1 W. W. R. 75 ; 21 Sask. L. E. 319.— 
CAN. 


PART V. SECT. 6 , SUB-SECT. 8 . 

6020 f. Refusal to answer questions — 
Penalties — Punishment for contempt — 
Power of maQi8irate.lh-Re Atottb 
(1906), 15 Man. L. R. 158.-— CAN, 

ii, Deft. 

was committed for contempt of ot., 
for not answering a question asked by 
the magistrate : — Held : the magis- 
trate had power to commit deft.— 
E. V. Endlkr (1909), 7 E. L. R. 160, 
161, 152.— CAN. 


PART V. SECT. 7, SUB-SECT, 8 .— A. 

5064 ii. — —.] — Sterling 

Trusts Oorpn. v, Mblneohdk (Sask.), 
U9271 4 D. L. R. 621; [1927] 3 
W, W. R. 131.— CAN. 

5069 1, Whether party entitled to split 
evidmee irUo two parts-^As pari of 
his case — €& parUy as evidence in reply.] 
— Pltf, is not ailowod in presenting 
evidence to divide Ids cast), either by 
omitting to glvo evidence oiiglnally 
upon a mateiial point offering such 
evidence in reply, or by giving some 
evidCnoe upon a particular point in 
bis original case & offering other evi- 
dence upon the same point in reply. — 
Harvey v. Gakadian Paoipzo Rt. Oo. 
(1886), 3 Man. L. R.4S66.— CAN. 
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PART V. SECT. 8, SUB-SECT. 1,— A. 

6082 ii. The duty of 

detennintng whether a witness may be 
treated as adverse or hostile is one 
peculiarly within the discretion of the 
trial judge. — Mayfibij> Rural Muni- 
cipality, No. 406 V, London & 
Lancashire GuABAN’ry & Acoidkni’ 
Co. OF Canada, [1927 J 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 

PART V. SECT. 8. SUB-SBOT. 1.— 

0. (b) 

sd. Statement made on examination for 
discovery,] — Held: a “previous" or 
“ former " statement within Saskat- 
chewan Evidence Act, R« S. S., 1920 
(c. 44), ss. 32-34. — ^Mayfield Rural 
MUNIO tPAUTY, No. 406 V. LONDON & 
Lancashire Guaranty & Accident 
Go. OP Canada, [1927] 1 D. L. R. 408 ; 
[1927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— 

0 . (b). 

6168 i. Letter written by witness.] — 
Where a telegram & a letter wore 
dispatched Bhortly after a sale of 
goods by the sellers* agent to his 
employers recording his version of the 
transaction ; — Held: not corrobora- 
tion of the agent's oral teetlinony, 
although they might eompetently be 
referred to for the purpose of testing 
his orodiblllty.— G ibson v. National 
Oasr Register Co.. [1925] S. C. 500. 
—SCOT. 

PART V. SBCT. 9j^ 8UB-8E0t. 1. 

5209 i. Whether necessary,] — ^MoKab 
,v. Coward, [1026] 4 D. L. R, 712; 
ajfg,, [1926] ID. L. R. 741.— CAN* 

$0. What eonttitutes eorrdboredion 
— Whether letter written by witness-^ 
About lime of event in Question.]^^ 
Held: a telegram 4t a letter despatc^d 
shortly after a sale of by the 
sellem^ agent to his employers reoming 
his verson of the transaction were not 
corroboration of the ^ agent’s oral 
tesidmony.-^iBBON e. National OaSb 
EbgistibR Oo,# [1926] 8. O, 609.-^ 
SOOT. 

•t. Of idephone eonversoHon ,] — A 
person who heauce a tolepbone con** 
veveation may . give evidence to oorro^ 
borate the person whom he was with 
St who was the actual speaker.— 
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Part VI. — Expert Evidence 


540ito. UnUtatlon oi volume of evideuee.] — ^In 
cases Inyolving expert evidence the expert 
advisers of the parties» whether legal or 
scteutidc, under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to.be dealt with at the hearing 
(Tomlin, J.).— Gbaioola Merthyr Co., 
liTD. V . Swansea Cobpn,, [1028] Ch. 31 ; 97 
L. J. Ch. 129 ; 48 T. L. B. 600; previoua pro-- 
oeedingo (1926), 71 Sol. Jo. 142. 

6408b. S. P. A.-G, v. Rinowood Rubai^ District 
Council (1928), 92 J. P. 66 ; 26 L. G. R. 
174. 

64080. Limitation of number of expert witnesses.] — 

In cases involving expert e^dence only two 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of Erpecial 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 
does not exclude either side from calling any 


one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness. — Gbaigola Merthyr Co., 
Ltd. V . Swansea Corpn. (1926), 71 Sol, Jo. 
142 ; »vA)sequent proceedings^ [1928] Ch. 31. 

5407a. Only medical witnesses — ^Not research 

student in ' toxicology.] — Nightingale t?.. 
Bxffsn, Hewitt v. Bippen (1925), 18 
B. W. C. 0. 368, C. A. 

5438. Add. Annotation : — ^Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
96 L. J. P. 146. 

6476. Add. Annotation Re Clayton’s 

Petn. (1927), 43 T. 1^’ 659. 

5479. Add. Annotations .-^klonsd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Refd. R. V. Moscovitch (1027), 138 L. T. 183. 


Part VII.— Evidence by Affidavit. 


6498. Add. Ciiaiions 94 L. J. Oh. 73 ; 132 L. T. 
540. 


having expired.-— Re Tierney (1855), 15 
0. B. 761 ; 24 L. T. O. S. 200 ; 139 B. R. 


Add, Annotation : — Mentd. Be Drage, Palmer 
& Roberts v, Knight (1926), 134 L. T. 765. 

6523a. Proceedings on which affidavit made 

no longer pending.] — Catholic Publishing 
& Booksbixing Co., Ijtd. v. Wyman (1863), 
1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R, 399. 

5573. Add, Annotation: — ^Mentd. Re Reddaway’s 
Appln., [1925] Ch. 693. 

5676a. .] — Ex p, Stephens (1848), 11 L. T. 

O. S. 162. 

5873a. .] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 


625. 

5880a. 

ante. 

5951a. 


— — li(> Tierney, No. 5873a, 

In material part of affidavit — Proof 
of time of erasure.] — The ct. allowed a cer- 
tificate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding ^ 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that ‘ th€i erasure was made before the 
acknowl^gment & affidavit were taken & 
sworn. — Re Binglb (1854), 15 C. B. 449 ; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 130 
E. R. 600. 

i015. Add. Annotation : — ^Mentd. Moser v. Amble- 
side U. D. 0. (1926), 89 J. P. 118. 


Hanson v. Qlbanbb, Ltd., [1025} 
3 D. L. R. 189.--OAN. 

PART V. SECT. 0. SUB-SECT. 4. 

e (p. 404) i. .) — ^Tho rule, that 

claims agamst the estate of a deceased 
person reoidie to be corroborated by 
other evidenoe than that of pltf.. Is a 
rule of practice rather than of law, Sc 
is only applied where the ontts of proof 
rests upon pltf., A; has no application 
where the onus of proof of the facts 
which determine the issue or issues 
involved rests upon the representative 
of the deceased person. — Tamaka Tb 
Anozangi V. TiUBADimx, [1926] N. Z . 
L. R. 695.— N.Z. 


Udrix. [19261 3 L. E. 45 ; 67 
O, L. E. 97.-^AN. 

s. For “ Conflict of opinion as to 
valve " read ** Conflict of opinion — 
Duty of cowrt — Conflict of opinion as 
to valve,** 

I i. Hat V. Bain, [1926] 

2 D. L. E. 948.— CAN. 

8 ii. Where a case Is 

complicated by the introO — 
opinion evidence. parUoular 
where the testimony is that 
men. it is the duty of 


— ^Nwrse.]— A niurse's evidence, as to 
the physical condition of a child, & her 
opinion as to Its sufferlnsrs i—^TJdd : 
admissible as an expert up to a certain 
point. — Hkpbnbtal v, Mebritt (1895), 
33 N. B. E. 91.— CAN. 

a i* Distance at tchich yvn 7»eZd.J 

— E. V. PREEPEB (1890), 22 S. E. 
174.— CAN. 


PART VII. SECT. 1. 

sk. As proof of settlement of action .} — 
rhe question wnetber or not an action 
las been settled should not bo disposed 
)f on affldavlte, where the chrldonoe 
s conflicting. — ^P ulkiubbx v. Pulk- 
lABEK (Alta!), [19271 4 dTl. E. 935 ; 
19271 3 W. W. E. 239.— CAN. 


0 (p. 494) il. PlBPER V. 

ZlNXAKN (1957), 60 O. L. R. 448.-41AN. 

PART V. SECT. 10> SUB-SfiCt. 2.— 
C. (a) Iv. 

f t. — ,i--<hmLLmB V. thibouo 
(1849). 5 U. 0. B. 328.--OAN. 

PART VI. 8ECT. 1. 
tn. Heii4 now'^* MOSo I.** 

A. Raad noW ** 640^ U.’ 
Beaduow^HOaeUi. 

Aott 


67 O. L. R. 235.— CAN. 


sh. Weighty of 




Co. (1896). 26 S. O. - 

-.3— Guelph Worsted Spin.- 


V. 


'A'S/, ..V 

; 6 O. W. N. 761.- 

PART VI. SECT. 2, SUB-SECT. 1 
5409 i. What witnesses map be 
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PART VII. SECT. 4, SUB-SECT. 1. 

r i« County Courts Act, B. S. M., 

1913 (c. 44), s. 188— ^cc< o/.l— R. v. 
Guyot, [fihl 1 D. L. R. 191 ; 36 
Man. L. R 1T8 i [19261 3 W. W. R. 
684.— CAN. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

1(022 — .] — ^Affidavits 

sworn before an attorney, who is a 
partner of counsel ongaired iu^^P 
but not otherwlso connected theremtn , 
may bo read. — W ilde v . Crow (1861), 
10 O. P. 406.— CAN. 



Oases 6062ar-6869. English and Empire Digest Supplement. 


6052a. — -.] — ^Anon. (1889), No. 6108a, post* 

6053a. No commissioner available.] — Be 

Groom, No. 6066a, post, 

6056. Add. Annotation : — FoUd. Re Eastern United 
Assce. Oorpn. (1928), 72 Sol. Jo, 363. 

6066a. Notary public — ^No commlssiooier avail- 
able.] — The ct, allowed a certificate of 
acknowledgment under Fines 3s Becoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland. — Be Groom (1869), 17 
W. B. 689. 

6081a. .]— Street (1845), 2 C. B. 364 ; 

135 E. R. 987. 

6081b. .] — Ex p, Stephens (1848), 11 L. T. 

O. S. 152. 

6083. Add, Annotation : — ^Folld. Be Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6083a. S. P, Re Eastern United AssxjitANCE 
Corpn. (1928), 72 Sol. Jor363. 


6092a. — ^ .] — Be Crawford (1847), 4 C. B, 

626; 136B.R.663. 

6096a. Italy — ^British minister.] — ^The ct. infused 
to direct the proper officer under Pines ® 
JEtecoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appear^g that 
there was any difflciilty in getting it sworn 
before some prcmerly. constituted authority 
at that place. — Be Dunsany (1849), 7 0. B. 
119; 137E. B. 49. 

6108a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, & also as to the 
identity of the comrs. — ^Anon. (1839), 3 Jur. 
125. 

6143. Add. Annotation : — ^Mentd. Charles v. Cai'diff 
Collieries (1928), 44 T. L. B. 448. 

6153. Add, Annotation : — Mentd. Hunter ^ v* 
Stadtische Hochseefischerei Gesellschaft, 
[1925] 2 K. B. 493. 


Part VIII. — Evidence out of Court. 


6239. Add, Annotation : — ^Mentd. Be Southerden, 
Adams v. Southerden, [1926] P. 177. 

6561a. Tierney, No. 5873a, ante. 


6604. Add. Annotation : — ^Mentd. Be City Equit- 
able hire Insce,, [1925] Ch. 407 


Part XI. — Colonial and Foreign Law. 


6851. Add. Annotation : — ^Mentd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


6859. Add. Annotation : — Mentd. Tallack v, TaUack 
& Broekema, [1927] P. 211. 


PART VIII. SECT. 1, SUB-SECT. 1. 

6176 X. .]“-Koum V. Nemb- 

BOVSKY, [19271 4 D. L, R. 928 ; [19273 
3 W. W. R. 367 ; 37 14an. L. R. 9.— - 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— F. 

m i. .] — Williams & Williams 

V. Fraseb (1926), 35 B. C. R. 481.— 
CAN. 

a i. — .] — He WEINGfABDEN, [192.51 
2 D. L. R. 1036 ; 5 C. B. R. 606.— CAN, 

PART VIII. SECT. 1, SUB-SECT. 6.^. 

• i. .] — ^Bxtbbouohs i>, Intbb- 

coLONiAX Gold Min. Cobpn. (N, b.), 
[1927] 8 D. L. R. 371,— CAN. 

PART VIIl. SECT. 1, SUB-SECT. 6.— H, 

6338 iv. Party. Y- 

Phaninda Krishna Doit v. Pba- 
MATUA Nath Malta (1927), I. L. R. 
65 Calc. 748.— IND. 

1 1, Illness of plaintiff .] — Under 

Supreme Ct. Ord. 37, r. 5 (B. C.), 
ulti. may, on the firnounds of serious 
uluess. obtain leave to Issue a writ of 
oominiBslon to have his evidence taken 
for use on the trial before the time for 
appearance has elapsed. — K elly v. 
Kelly, [1925] l W. W. R. 332.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 

B. (a). 

r 1. .] — The onus of establishing 

that an examination on oommisslon 


of u party outside the jurisdiction is 
“ necessary for the purposes of 
justice is on the party applying for 
the order. — ^Staples v. Milofp (Man.) 
927] 2 D. L. R. 847 ; [1927] 1 
. W. R. 435.— CAN. 

PART VHI. SECT. 2, SUB-SECT. 1,— C. 

6523 i. fVhat must be included — 
Names of vrUnessea.] — There is no riffid 
rule that such names must be given in 
the order for the commission. — 
Watkins (J. R.) Co. v. Oaffbrky. 
[19261 3 D. L. R. 805 ; [1925] 2 
W. W. R. 588.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— D. 

6540 i. What must he inserted — 
Names of witnesses.] — There is no rigid 
rule that such names most be given in 
the commission. — Watkins (J. R.1 
Co, V. Caffkrky, [19251 3 D, L. R. 
806 ; [1925] 2 W. W. R. 688.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— A. 

sm. May be put in by other side .] — 
Gainers v. Canadian Norther>i Rv. 
Co., [1926] 3 D. L. R. 369.— CAN. 

PART VIII. SECT. 4. 

m i , For use of foreign t^uri. ] — Under 
Foroi^ Tribunals Evidence Aot, 1866, 
tho ot. is empowered to order the 
examination of witnesses within its 
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jurisdiction, whose examination is 
applied for by a ct. of competent 
jurisdiotion in a foreign country. — 
Lord Advocate, The Petitioner, 
[1926] S. O. 568.— SCOT. 


PART IX. SECT. 2. 

to. To prove testamentary capacity — 
Vill made before testator found insane.] 
-A suit will lie at the instanoe of a*n 
tisane testator in his lifetime, to 
perpetuate tosUmony os to bis testa- 
aentary capacity at the time of bis 
iill,*m^e TOfore he was foimd 
-Kankbn V, Pearce (1927), 37 B. JEl. 
1. S. W. 410 ; 44 N. S. W. W. N. 123— 
iVB. 

PART XI. SECT. 1. 
sq, 'Jurisdiction to order .] — 
ven If it was within the power of the 
t. to examine foreign written law so 
M to ascertain what that law was, it 
ros always competent, if the ct. con- 
idored it necessary, to order a proof 
pf foreign law, whetlwr wrttten or 
inwritten.— Hiooinbc. ® 


^ PART XI. SECT. 2. 

n i, .) — ^Tho Supreme Ot. 

of Canada is bound' to take judicial 
notice cf the laws of iill the provlnoes 
of the Dominion. — <JU.nadiax PACtoio 
Rr, Oo. V. Parent (1917), 86 L. J- 
P. 0. 198.— CAN. 



?oL 'XZn.— Evidence. Ottees 6864—6951. 


6864* Add<, Annotation: — ^Apld. B. r. Moscovitch 
(1927),44T.L.B.4. 

6865. Add. Annotation : — ^Apld. B. V. Moscovitch 
(1927), 44 T. L. B. 4. 

6866. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6872. Add. Annotations : — Retd. Re Anheslcy, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
t>. New York Life Assce. (1927), 96 L. J. K. B. 
930. • 

6874. Add. Annotation : — Gonsd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce prooeedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
osition to do so, unless in the meantime she 
ad married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V. Dennistoun (1925), 69 

Sol. Jo. 476. 

6887. Add. Annotation : — Mentd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


6890. Add. Annotation : — Mentd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

6894. Add. Annotation : — Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

8896. Add, Annotations : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v, Finlay, [1927] A. 0. 604. 

6900. Add. Annotation : — Apld. B. V. Moscovitch 
(1927), 44 T. L. B. 4. 

6901. Add. Annotation : — ^Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

6907. Add. Annotations : — Refd.f?eViss8r, Holland 
V. Drukker, [1928] Ch. 877. Mentd. Bepublica 
de Guatemala v. NuniSZ, [1927] 1 K, B. 669. 

6916. Add. Annotation : — Cor. \ Buerger v. New 
York Life Assce. (lOaH), 96 L. J. K. B. 930. 

6918. Add. Annotations: — As to (1) Refd. R. v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Gonsd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

6923. Add. Annotations : — Refd. Buerger v. New 
York Life Assce. (1927). 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 

6928. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6951. Add. Annotation: — Mentd. Macaulay v. 
Guarantv Trust Co. of New York (1927), 44 
T. L. R.‘ 99. 


PART XI. SECT. 3. 

6869 vi. . 1 — The canon 

law of the Homan Catholic Church is 
forelgm law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well-settled 


rules as to proof of foreign law. The 
foreigrn law applicable to a case must 
bo taken from the statement of tho 
expert witness as to what the law is, 
& not from text-books or codes 
referred to by him. — O ‘Callaghan 


V. O’Sullivan, [19253 1 I. li. 90. 

— IR. 

PART XI. SECT. 8, SUB-SECT. 1. 

6939 xi. .] — Tilton v. McKay 

(1874), 24 C. r. 94.-~CAN. 
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Cans 64a— 784. English AOT>'BMpmi! DiajBaT Swpmfflfra*.' 

• ' ' ) 

EXECUTORS AND ADMINISTRATORS. 

Part I. — ^The Office of Executor or Administrator. 


54a. ;S'. P. in the Goods of Coles (1871), U 11. 2 
P. & D. 362 ; 41 L. J. P. A; M. 21 ; 25 
la. T. 852 : 36 J. P. 120 ; 20 W. B. 2U. 

Aiuwtation : — Reid. Foundling Hospital v. Oraiio (1911), 105 
L. T. 187. 

Way, 

[1901 j P. 345 ; 71 L. J. P. 13 ; 85 L. T. 643 ; 
17 T. h. n. 758. 

150. Adds Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

161. Add. Annotation: — Refd. .Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

152. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

163. Add. Annotation : — Generally^ Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

154a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on tlie i)romissory 
note against one of the other makers thereof’; 
— Held : the action was not maintainable, 1 


inasmuch as the effect of pltt’s appointment 
as exor. was (1) at common law tlmt the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by pa^i^ent at the date of probate, 
BO that in either case the debt had ceased to 
exist before the action was brought. — 
Jenkins v. Jenkins, [1928] 2 K. B. 601 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. 0. 

166a. Appointment of wife of debtor.] — Re 

Pbicb, Price v. Price (1879), 11 Oh. D. 163 ; 
48 li. J. Oh. 478 ; 40 L.. T. 668 ; 27 W. R. 
698, 0. A. 

166b. .] — Jenkins v. Jenkins, No. 154a, ante. 

209a. S. P. Anon. (1806), 12 Ves. 4 ; 33 B. R. 2. 
Annotation : — Refd. Browell v. Held (1842), 11 L. J. Oh. 272. 

258. Add. Annotation : — As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 601. 

296. Add. AnnoMion : — Refd. Be City Equitable 
Fire Insce., [1926] Ch. 407. 

427. Add, Citations : — ^Moore, K, B. 146 ; sub 
nom. Russel v. Prat, 1 And. 177 ; on appeal 
(1689), 1 Loon. 193, Ex. Ch. 


Part II. — Probate and Letters of Administration. 

734a. .] — In the Goods of Sergeant 774a. S. P. In the Goods of Barber (1886), 11 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; svb nom. P. D. 78 ; 66 L. T. 894 ; 85W;B. 80. 

In the Goods of Serjeant, 20 W. B. 872. 784. Add. Annotation .-—Reid. Lai Chand Marwari 


PART I. SECT. 1. 

sa. Nature of office.] — The office of 
exor. is an administrative appointment, 
not a benefit, & a widow who beis been 
appointed e:id.rix. under her husband’s 
wifi is not bound to elect between 
accepting . the office 8c claiming her 
legal rl^ts. — Smart v. Sbiart, [192G] 
S. a 392.-~SCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

sb. Public Trustee,] — Testator, doini* 
died in the Irish Fi*ee State, appointed 
the JtMblio Trustee to be liis exor 8c 
trustee : — Held : neither the Irish 
Public Trustee nor the English Public 
Trustee coixld accept the appointment. 
— In the Goods of Lxeson, [1928 1 1. R. 
168.— IR. 

PART I. SECT, 8, SUB-SECT. 2.— 

A. (a). 

• 47 i. P. Be Maurat Estate 
(Saak.), [1927J 3 W. W. R. 18.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. <b). 

to. Universal legatee — Tritst to divide 
between legatee A: others.] — ^A will 
reading, ** I bequeath all my estate 
to Mrs. S. to be divided equally among 
Mrs. 8. & her brothers & sister ** : — 
Held: not to constitute Mrs. S. an 
eztrtx. according to the tenor of the 
wiU.— -JJe McMillan, [1925] 3 W. W. R. 
584.— CAN. 

PART 1. SECT. 9. 

202 1. Jurisdiotian to rdease — Surro- 
gate court.] — ^A 0 um>gate ot. judge has 
no power to make an order releasing 
exors* '* from their exorship.*' — Re 


Uknton Kstatb (Sask.), [1926] 3 
W. VV. R. 186.— CAN. 

o i. .] — Under the discretionary 

power given him by Trustee Act, 
R. S. S., 1920 (o. 75), 8. 71, the judge 
appointed a iadlcial trustee in place of 
an extrlx. — Small v. Packard, [1925] 
1 W. Vi. R, 897.— CAN. 

sd. Contested motion — Costs of .] — 
The costa of a contested motion, for 
the removal of an administrator & 
the appointment of another In his place, 
should not bo taxed as between solr. 
& client. — He Gammon Estate, Pavne 
V. Gammon, [1927] 2 D. L. R. 605^, 
[1927] 1 W. W. R. 506 ; 38 11. C. K. 
15.3.— CAN. 

PART I. SECT. 10, SUB-SECT. 1.— C. 

274 iai. S. P. Public Trustee w. 
Rrciistrar-Qeneral op Land, [1927] 

N. Z. L. It. 839.— N. Z. 

PART I. SECT. 18, SUB-SECT. 2. 

n I. .] — The exor. named 

in a wUl represents the estate of 
deceased for all purposes, even before 
probate of the will is taken out. The 
taking out of probate eBtabllsbes the 
wlU nom the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in oozmection with the 
estate are validated, — Mbobraj v. 
Krishna Chandra Bhattachabji 
(1923), I. L. R. 46 All. 280,— IND. 

PART I, SECT. 18, SUB-SECT. 8.— B. 

471 i. General rule.] — ^Althousdi an 
exor., whp elects to act, may be sued 
before probate, the ot. has no juris- 
diction aree a person as exor., who has 
obtained a grant of probate In a foreign 
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cmmtry, unless there were assets of 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ot. may reasonably assume that the 
exor. will clothe himself in due course 
with the necessary ropi-esontative 
character by an application for probate 
or the rosealing ox the foreign probate. 
— Nagel v. Hough (1927), 27 S. R. 
N. 8. W. 418 ; 44 N. S. W. W. N. 121.— 
AUSk 


PART 1. SECT. 16, SUB-BEOT. 2. 

g I. .] — Held : the sale of the 

reversion in a tortti of years, imdor a 
fi. fa, on a judgment against an exor. 
de son tort, was a valid sale as against 
the rightful administrator. — Bain v. 
McIntyre (1867), 17 0. P. 506.— CAN. 

•f. Onuffwmbinding — Third party — 
Eidoppel.] — ^Where a buyer of goods 
under a oonditional sale agreement 
induoes a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort ot the original seller in settle- 
ment of his, the first buyer’s claim, ho 
will not be ulowed, in an action agadnst 
suph second buyer, to deny the 
authority of the exor. de son tort to 
take over the goods. — Larson v, 
Coates (Sasl^, (1926] 4 1). I*. R. 561 ; 
[1926] 3 W. W. R. 397.— CAN, 

PART II. SECT, 1, SUB-SBOT. 1.— 

A. (a). 

897 t. Construction of documents — 
Only for purposes of admission io pro- 
bate.] — ^Nandkishorb Lal V. Pasupati 
Nath SahU (1928), 1, L. B. 7 Pat. 396, 

—mo. 



Vd* airi Admixiistfatoxs* Oaaes 9M--1867. 


V. Ma&gat Bamrup Gir (1926), 42 T. L. B. 
169, 

SSM. CiMiona “ 84 Ch, I>. 177 “ read “ 24 

Oh, D, 177.»» 

909« Add, ;*-^-Mentd* tTenliixist;. JenkiiiB, 

[1928]2K.B.691. 

911a, Who is — ^Holder of office anointed 

executor,]-— Where the holder of an office has 
been appointed exor., the person entitled to 
probate Is the holder of that office, not at 
thfe time when the will waa executed, but at 
the date of testator’s death.—- /n the Eatate of 
Jones (1927), 43 T. L. R. 324. 

924a. Ct. of Probate Act, 1867 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor,, not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct,, if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
'paxt of an exor. with regard to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, & had made an agreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct. — In the Estate of 
POTTICARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 266. 

931. Add. Citation : — s^4b nom. In the Goods of 
Hetp, 6 Jur. 350. 

981a. — Failure to prove will.] — In the 

Estate of Potticary, No. 924a, ante. 

931b, ,] — ^Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that he was unfit, 
although he resided in England & apparently 
was competent & not unwilling to act. — 
In the Goods of Bay (1926), 96 L. J. P. 37 ; 
136 L. T. 640. 

Anrwtaiion : — field. In the Eslaie o/Pottioary, [1927] P. 202. 

98Sa. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, &; its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 


(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longex* in existence. — ^BARKWEiiL v. Babk- 
WKU,, [1928] P. 91 ; 44 T. L. -B. 207 ; 72 
Sol. Jo. 69 ; auh nom. In the Estate of Bark- 
well, Barkwell V. Barkwell, 97 li. J. P. 
63 ; 138 L. T. 626. 

970. Add. Annotation : — -Gonsd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

991. Add. Annotation : — ^Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

992. Add. Annotation: — Refd. In the Estate of 
Musgi*ove, Davis v. Mf|jrhew, [1927] P. 264. 

1016. Add. Annotation : — Rm. larkwell v. Bark- 
well, [1928] P. 91. 

1017. Add. Annotation : — mfd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation : — As to (1) Refd. Barkwell 
V. Barkwell, [1928] P. 91. . 

1019. ' Add, Annotations: — As to (1) Refd. Bark- 
well V. Barkwell, [1928] P, 91. Generally , 
Refd. In the Estate o/ Jessop (1924), 132 L.T. 
31. 

1022a. .] — ^Barkwell v. Barkwell, 

No. 938a, ante. 

1044. Add, Annotations: — As to (1) Apld. In the 
Estate o/ Musgrove, Davis v. Mayhew, [1927] 
P. 264, As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1164. Add. Annotation : — Gonsd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

1191. Add. Annotation: — Generally, Refd. Robins 
V. National Trust Oo., [1927] A. 0. 616. 

1271. Add. Annotation : — Refd. Robins v. National 
Trust Co., [1927] A. C. 615. 

1294. Add, Annotations : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264 ; 
Robins v. National Trust Oo., [1927] A. C. 
515. 

1304. Add. Annotations : — Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Robins v. National Trust Oo., [1927] 
A. 0. 516. 

1317. Add. Annotation : — As to (3) Refd. In the 
Estate o/ Musgrove, Davis v. Mayhew', [1927] 
P. 264. 

1318. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1367. Add, Annotation : — Dlstd. In the Estate of 
Gale, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 


PART n. SECT. 6, SUB-SECT. 1.— A. 

n L .J — ^Probate may be 

granted to on exirix., even though 
at the date of to8tator*s death Sc of the 
applioation she was resident out of the 
lunsdiotion of the ct . — Be Walubn. 
U9861 N. Z. L. R. 729.— NJB. 


PART 11. SECT. 6, SUB-SECT. 1.— C. 

r i. AUtgaiion of undue in- 

fluence .] — ^An allegation that the ap- 
pointment of a person as ijxor, under a 
wUl is invalid &> of no eneot beoause 
such iMieon oaused or procured the 
will to be written, is insuffloient to 
sustain a oiahn to set aside the appoint- 
ment.--;SMiTO e. ^Bird (1924), 

N. L. fi. S81.— 6. AF. 


PART II. SECT. 6, SUB-SECT. 8.-^0. 
1602 I. Testator deaf dh dumb .] — 


Circumstances in which probate of au 
alleged will of a deaf & dumb person 
was refused . — Re Ewbn (Dkobasbi)), 
[1927] N. S5. L. R. 881.— N. Z. 

PART IL SECT, 6, SUB-SECT. 5.— B. 

1085 i. Proof of conUnia—Need oi 
sWnpeja nroo/,}— iee Pbrbt, [1926] 1 
n. L. R. 930 ; 66 O. L. R. 278.— GAN. 

PART IL SECT. 6, SUB-SECT. 8.— B, 

1053 i. Wherwer ground for 

swspicwn.] — H owib e. Chattbrton, 
(1926] N. Z. L. R. 596.— N.Z. 


PART U. SECT. 8. 

1238 i. Double grants — Discouraged.] 
■ — When a will appoints one exor. for 

g eneral purposes 8c another .one for 
mlted purposes, only one grant should 
bo made. Sc the respective powers of 
the two exors. should be distinguished 
therein. The ot. should dlsoourage 
double grants. Sc upon the applioation 
for probate xxiade by either exor., the 
other one should be cited . — He Maurat 
Estate (Sask.), [1927] 3 W. W. H. 18, 
—CAN. 


PART IL SECT. 6, SUB-SECT. 9.— A. 

ij. Non-compliance with Wills Act, 
B. 8., 1923 (c, 146), s. 16,}— Applioation 
refused.— i2e Cox, [1927] 1 D. h. R. 
441 ; 68 N. S. fi. 108.— CAN. 


PART II. SECT. 9, SUB-SECT. 5:— A. 

1844 1. Exorcise of influence be 
Pfoverf.]— M urray v, Haylow, [1927] 
8 I>. L. R. J036 ; 60 O. J.. 11. 629.— 


CAN. 
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Cases 1871a— 2056a. English and Empibh Digest Supplement. 


1371a. -.] — In the Estate of Gate (1927), 

43 T. L. R. 697 ; sub nom. In the Estate of 
Oaie, In the Estate of Davis, 71 Sol. Jo. 898. 

1375a. Settlement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as wore necessary to explain the 
bequests. — In the Goods of Garbbt (1869), 
33J. P.792 ; 21 L. T. 366. 

1383. Add. Annotation : — Consd. In the Estate of 
Todd, [1926] P. 173. 

1388a. .] — In the Estate of Todd, No. 

1398a, post. 

1398a. Wills not independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
til ere is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ** in America : — 
Held: (1) the two wills a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Todd, [1926] P. 173 ; 95 
L. J. P. 105 ; 135 L. T. 381 ; 42 T. L. R. 
545 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1308a, | 

ante. 

1431a. Where minority interest.] — Re Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation) Act, 

1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re White, 
[1928] P. 75 ; 96 L. J. P. 157 ; 138 I.. T. 68 ; 
43 T. L. R. 729 ; 71 Sol. Jo. 603, C. A. 

1474. Add. Annotation: — Refd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation : — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

1502. Add. Annotation : — Mentd. Salvesen (or von 


Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. 

1508. Add. Annotation : — ^Reld. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1509. Add. Annotation : — ^Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1510. For ** Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 89) — Whether citation of husband neces-* 

sary read Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — Whether citation of husband 
necessary.” 

1566. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1026] A. C. 444. 

1653. Add. Annotation : — As to (2) Consd. Re 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines, [1927] A. O. 185. 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
int«3state without known next of kin &; was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
&; the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— In the Estates o/Bordass (1928), 45 T. L. R. 
52 ; 72 Sol. Jo. 826. 

1774. Add. Annotation : — Refd. Re White, [1928] 
P. 75, 

1785. Add, Annotation : — Refd* In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.] — Jud. (Consolida- 

tion Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals^ 
sliall take a grant of administration in the 
case of nn interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate A(;t, 1857 
(c. 77), s. 73. — Re Herbert, [1926] P. 109 ; 
sub nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 185 L. T. 123 ; 42 T. L. R. 469. 

An/notcUionB :—Conad. Re White (1927), 43 T. L. R, 720. 

Dbtd. Re White, [1928] P, 75. 

2056a. .] — Testator made his will leaving all 

his money to A. There was no appointment of 


PART II, sect. 10, SUB-SECT. 4.— B. 

1369 i. Objeciionahle matter — Uncon- 
nected with testameniary dispositions— 
Smvdalous or defamatory matter ,] — 
The 8upr<;me Ct. has Ju^dlotlon, to 
be exerci8(?d. with great care, to order 
that words in a will, which are scaDda> 
Ions or defamatory & in no way 
grermano to the dispositions of the will, 
be omitted from the probate. 

Testator stated: “I make no pro- 
vision for my wife on account of 
her intomperato habits &; other mis- 
conduct.** The ct. refused to order 
those words be omitted from the pro- 
bate . — Re 0*RETtLT*s Will, [1927] 


V. L. U. 533 ; [1927J Argus L. R. 396 

— AUS. 

PART II. SECT. 11, SUB-SECT. 4.--B. 

■k. To attomev of executors,] — 
Re Bullen (Decbasbd) (1926), ,37 
B. C. U. 240.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— C. 

1447 U. .] — In the abseiioo 

of special oiroumstanoes, a solo 
administrator should be appointed to 
the estate of doooasod, rather than 
joint administrators, oven when the 
olaimantB are equal in degree of 
kindred to deceased. — Stonby v. 
Stonby (1923), I. L. R. 2 Pat. 508. — ' 
IND. . 


PART II. SECT. 11, SUB-SECT. 4.— M. 

•m. Ex-convict.}— A person who has 
been oonviotod of felony, Sc has served 
his sentence, is in the same position 
as if pardoned, Sc can bo appointed 
administrator. — In the Goods of Colk* 
MAN, [19261 I. R. 327. — IR. 

PART H. SECT. 11, SUB-SECT. 6.— 

D. (0). 

1834 i. CoTwiction for kitting in- 
testator ,] — ^A husband, who has been 
convicted of killing his wife, who died 
Intestate, has no claim to her estate. 
Sc neither ho nor his attorney Is entitled 
to administer it. — Re NoBiJBA(Sa8k.), 
[1927] 1 W. W. R. 938.— CAN. 
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V61. XXm.— Executors and Administiatois. Cases 2066a-^llla. 


an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circnmstances the application failed) 
the persons entitled in inte^acy ts>hing the 
^ant in priority to a legatee or devisee under 
Non-con€entious Hules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128 ; 97 L. J. P. 76 ; 138 L. T. 
714 ; 44 T. L. P. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178, C. A. 

2436. Add* Annotation : — Retd. Re Achillopoulos, 
Johnson v. Mavromichali, Jl 928] Oh. 433. 

2440* Add* Annotation : — ^Refd. Re Achillopoulos, 
Johnson v, Mavromichali, [1928] Ch. 433. 

2441a. — — .] — ^Where administration is taken out 
in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 
but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufllcient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active si eps abroad to asccitain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for th(i payment of foreign debts. 
— Re Achillopoulos, Johnson v. Mav- 
romichali, [1928] Ch. 433 ; 97 Jj, J. Oh. 246 ; 
139 L. T. 62. 

2585a. Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).] — Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
&; a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed ; — Held ; B. was 
entitled under Jud. (CouEolidation) Act, 


1925 (c. 49), 8. 155 (1), to a grant of limited 
administration in respect of such real estate, 
—lee Dalijbjy (1926), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1) — ^Law of 
Property Act, 1925 (c. 20), Sched. L, Part II., 
para. 6 (c),] — In the Estate of James (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
ss. 1, 13 & 22. — In the Estate of Gibbings, 
[1928] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. It. 230 ; 71 Sol. Jo. 911. 

2744a. Threatened breach^-^’ rety entitled to .apply 
to court — For relicdl by way of indemnity 
against liability undW^bond.] — Re Anderson- 
Bebry, Harris v. Griffith, 1 1928] Ch. 290 ; 
97 L. J. Ch. Ill ; 138 L. T. 354, C. A. 

2838. Add* AnnoUxtion : — Mentd. In the Goods of 
. Gates, [1928] P. 128. 

2877. Add* Annotations: — Refd. Ormond Invest- 
ment Co. V* Betts, [1927] 2 K. B. 320. Mentd. 
Ormond Investment Co. v* Betts, [1928] A. C. 
143. 

2911. Add* Annotation : — Refd. Hoystead v. Taxa- 
tion Oomr., [1926] A. C. 155. 

2979a. Twenty years after death of testator.] — 

Administration revoked. — In the Estate of 
Musgrove, Davis v* Mayhew, [1927] P. 264 ; 
96 L. J. P. 140 ; 137 L. T. 612 ; 43 T. L. R. 
648 ; 71 Sol. Jo. 542, C. A. 

3074. Add* Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

3111. Add* An7iotatio7i : — Apld. Re Ilowden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation i^esealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
8. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof. — Re Howden & 
Hyslop's Contract, [1928] Ch, 479 ; 97 
L. J. Ch. 318; 139 L. T. 309 ; 72 Sol. Jo. 
400. 


PART II. SECT. 12, SUB-SECT. 1.— 

B. (h). 

2155 i. Where estate insolvent — 
Assets assigned before death to ereeutrix 
— Executrix neither provin^f nor re-' 
7wur\cing.\ — Held : letters of administra- 
tion with a copy of the will annexed 
should be granted to a duly appointed 
syndic of the creditor, who migrht be one 
of Its officers. — lie Handaul, lli)27] 
V. L. R. 535 : 49 A. L. T. 89 ; [1927] 
Argus L. R. 395. — ^AUS. 

PART 11. SECT. 15, SUB-SECT. 2.— 
B. (0). 

n I. .] — Probate is conolnsive 

proof of the due execution of the will 
by testator. — C handkbshwab I^asad 
NABAIN SiNOH V* BISHBSHWAB PBATAP 
Karain Singh (1926), I. L. R. 5 Pat. 
777,— IND. 

PART 11. SECT, 15, SUB-SECT. 2.— 
B. (6). 

p. Pevsd* on other grounds, 37 
O. L. R. 498. 

PART H. SECT. 15, SUB-SECT. 4.— C. 

9t* As to title to land*] — Hetd : pro- 
bate was not sufficient. — S itthesilani) 
»• Young (1884), l Man. L. R. 88.— 

CAN. 

. J.S. 


PART ll. SECT. 16, SUB-SECT. 2.— C. 

sb. As to person entitled — Advocate 
consenting without instructions. ] — Where 
an advocate for one of the parties under 
a misapprehension oonsontod to the 
other party being granted the letters : 
— //cW .• if such consent was given by 
the advocate without instructions, the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — K tone Hob Tsbb v, Eton 
SoonSun (1926), 1. L. R. 3 Ran. 261. 
— IND. 


PART ll. SECT. 18, SUB-SECT, 3. 

sf. Grounds for granting or refusing 
applicaiion for rescaling.] — The et. has 
the right, on an application under 
Alberta Rules, r. 945 (24), for reseating, 
to inquire as to the original appoint- 
ment of the administrator, & should 
refuse the application, where the exom. 
have the right & diity to apply in 
Alberta for probate. — Re Blaobitbn 
Estate, [1927] 1 W. W. R. 71C > affd*, 
[1927] 2 W. W. R. 206.— CAN. 


PART II. SECT. 16, SUB-SECT. 2.— J 

sd. Validity of will not proved .] — 
Oj^n^ V. Fesohuk (Alta.), [1927 
3 !>• K. 842; [1927] 3 W. W. R, 

64. — CAN, 


PART ll. SECT, le, SUB-bECT. 3.— H. 

8055 iii. — .] — On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
tove been cited were not cited, & 
that the will was a forgery, if the first 
gmund is established Idbe (rmis is upon 
wo opposite party to prove that the 
is genuine. — R amaitandi Kukr v* 
Kalawati Kuer (1927), 65 L, R. Ind. 
App. 18. — IND. 
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PART II. SECT. 

0 1. .] — ^An extrix., to whom 

probate of a will had bwm granted 
in England, appointed appet. as 
attorney under power in Vlcterla to 

g roouie the roseallng of the probate 
1 Victoria ; — Held : appet. was 
authorised to produce the probate & 
obtain the sealing thereof \mdcr 
Administration 6c Probate Act, 1915, s. 
61, that being the proper procddui’e for 
him to adopt in order to procure him- 
self to be constituted the legal repre- 
sentative of testator in Victoria. — Re 
Fairbr’S Will, [1927] V. L. R, 580 
[1927] Argus L. R. 462.— AUS. 

Dutv of registrar-supreme Court 
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Oases 8126— 9617a. Eitoubh and 


3125* Add* Annciaiion -Consd. In the EskUe of 
Plant, Wild v* Plant, [1926] P. 139. 

8126. Add. Annotation : — Apld« In the EaUxte of 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add. Annotatione Consd. In the Estate of 
Plant, WUd v. Plant, [1926J P. 139. Held. 
Thomas v, Jones, [1928] P. 162. 

3127a, .] — The proviso to B. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare oxors. who reasonably pro- 
pound a will codicil, even if, though the 
will is pronounced for, the codicil is pro- 
^nounced against. The position of such exqrs. 
^differs from that of persons named as exdrs. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, ^ made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. &. client. So can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted ciilpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., So notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed So re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), B. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the. Estate of Plant, Wild v. 
Plant, [1926] P. 139 ; sub nom. Be Plant, 
Wild v. Plant, 95 L, J. P. 87 ; 135 L. T. 
238 ; 42 T. L. B. 443 ; 70 Sol. Jo. 605, 0. A. 

Annotation: — Befd. Thomas v, Jones, [1928] P. 162. 

3127IL -.] — The principle of the decision in 

In the Estate of Plants WUd v. Plants No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does nf»t extend 
in all cases to costs incurred by them by 


A • / 

reason of their incdstiiig upon probate not 
only of clauses in a will expressing the 
testamentary mind of their te$tf^r, but also 
of a clause which is found not be his 
testamentary act. If a residuary gift is 
excluded from probate on the groimd of want 
of capacity the question stiU arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable neglect Of 
duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his 'pritnA facie right to 
receive out of the ei^ate costs not otherwise 
provided for is displaced. — ^Thomas v. JonkS, 
[1928] P. 162 ; 189 L, T. 214 ; 44 T. L. B, 
467 ; 72 Sol. Jo. 255 ; svb nom. In the Estal/s 
* of Jones, Thomas v. Jones, 97 L. J. P. 81. 

3163. Aad. Annotation : — ^ApM. In the Estaie of 

JPlant, Wild v. Plant, [1926] P. 189. . 

3164. Add. Annotation : — ^Apld* In ike Estaie of 
Plant, WUd v. Plant, [1926] P. 139. 

3171a. .] — ^There is no authority for 

allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil imder the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — ^Fleming v. Horniman (1928), 138 
I.. T. 669 ; 44 T- U. B. 316. 

3175. Add. Annotation : — Apld. In the Estaie of 
Plant, WUd v. Plant, [1926] P. 139. 

3131. Add, Annotation : — Reid. In the Estate of 
Southerden, Adams v. Southerden, [1926] 
P. 177. 

3303. Add, Annotation : — Refd. In the Estate of 
Plant, WUd v. Plant, [1926] P. 139. 

3312. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 

3315. Add. Annotation : — Distd. In the Estate oj 
Plant, WUd v. Plant, [1926] P. 139. 

3384. Add. Annotation: — ^Mentd. Mansfield 
Kobinson, [1928] 2 K. B. 353. 

3487. Add. Annotation : — ^Refd. Capron v. Oapron, 
[1927] P. 243. 


Part III. — Interest of Representative in Deceased’s Property. 


3509. Add. AnnoUdion : — ^Refd. Toates v. Toates, I 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — Testator 
bequeathed to his wife such articles as she 
should within two months select fi-om the 
articles in certain rooms in a house. Fiv^ 


days after his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Tte Madge, Pbtdib v. Bellamy (1928), 44 
T. L. B. 372 ; std) nom. ite Madge, Pitdbb v. 
Bellamy, 72 Sol. Jo. 284. 


of New Zealand ,] — Where letters of 
Gulmiiiistratloa have been duly m’anted 
In Engrland & are prodnood to the 
reirlstrar of the Supremo Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound hnder 
Administration Aot, 1908, s. 43, to 
reseal letters of administration, & 
there Is no need of an application to 
the ot., for the ct. has no dlsoretlon in 
the matter. In the absence of fraud In 
the will or t>y the admluistrator the 
ou USB no power to set aside such 
resealing . — Jh WiLLOOX, [1926] N. Z. 
L. K. 

PART II. SECT. 20. SUB-SECT. 3.— 

A. (h). 

81S7 iv. -.1 — ^T^tator, 87 years 


old, executed a will. Sc probate was 
opposed on the grounds of want of 
testamenta^ capacity 8c xmdue in- 
flueuoe. The ct. pronounced In 
favour of the will, but only after much 
oonsideratlon. Much of the evidence 
was not available to the caveators. Sc 
the ot. considered they were amply 
jnsttfled In opposixur the will ; 

the caveators shoula he relieved of the 
Publio Trustee's costs, but should not 
be granted costs out of estate. — 

He Patbbsom (Dsc^abed), [1924] K. 
Z< L« B. 441.-‘~N.Z. 


PART II. SECT. 20. SUBHSEOT. 4.--B* 
•j. Taxation,} — He MonxN, [1927] 1 
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D, L. It. 648 ; 59 N. B. li, 58,--CAN. 

PART II; SECT. 21. SUB-SECT. 10. 
sk. Jvrigdiction of coart^To alter 
pre^oua order .} — In addition to its 
powers under Succession Aot, s. 234, 
ec Probate Sc Administration Act, 
8. 60, the ot. has power in raview to 
cdter its previous order in ooutested 
proceeding for the grant of probate 
or letters of admlnlstratioii .— ktonx 
Hob Tbbb v, Htok Soon Sun (1925), 
I. L. R, » Ran. 261.— 1 — 

si. JDiity to 

share of proceeds.] — Be Mo 
LuMaBBS 0. Montoombby (X912), 22 
W.lun. 634; 22 Man. h. 736, 
CAN. 



cmi -Enci^ors aad Adnyntetrafns. Oases SSISa— 4210a. 


S518a< Loan posted to but not received by deceased*] 

— On the receipt of a signed promissory note 
a money-lender fomarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a <io., died between the times 
of the posting & delivery of tlie letter. The 
joint acting secretary of t he co. having notice 
of the secretary’s death, opened the money- 
lender’s letter ^ retained possession of -the 
enclased money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — ^MiCHABTiSON v. Cbisp 
( 1927), 71 Sol. Jo. 982. 

8543. Add* Annotation: — As to (2) Refd. Re 
Mathieson, fl927] 1 Oh. 283. 

3572a. .] — ^Noble v* Cass (1828), 2 

Sim. 343 ; 67 B. R. 817. 

Annotatiom ;~^Reld. Riobords v. A.-Q. of Jamaica (1848), 
6 Moo. P. O. O. 5S1 ; He FranoJa, Barrett v. Flshor (1905), 
74 L. J. Oh. 198; Jie Lacon’a Settlmt., Lacon v. Lacoii, 
[1911] 2 Ch. 17. 

3575. Add. Annotation : — ^Mentd. Torbay Hotel v* 
Jenkins, [1927] 2 Oh. 225. 

3611. Add* Annotation .•-^Mentd. Savil v. Roberts 
(1698), 1 Salk. 13. 

3636. Add* Annotation : — -Mentd. Ciarke v. Epsom 
R. D. C’. (1928). 4.6 T. I.. R. 100. 

3655. Add. Annotation : — ^Refd. Re Portman (No. 
2), [1926] Ch 294. 

3658. Add* Annotations : — Refd* Price v* Corpn. 
d’Energio de Montmagny, [1927] A. 0. 363. 
Mentd. Lord Strathcona S.S. Co. v* Dominion 
Coal Co. (1925), 42 T. L, R. 86. 

3687a. .] — ^Appleton v» Doily (1609), Yelv. 

135 ; 80 E. R. 91. 

Annotations : — Refd. .Shuttloworth v. Garnett (1688), 
Garth. 90 ; Hudson v, Jones (1706), 1 Salk. 90. 


3691. Add. A nnotaHon j — Refd* Roe v* Russell, 
[1928] 2 K* B, 117. 

3692. Add, .Ayinoiatio'n : — As Ut (1) Refd. Roe v* 
Russell, [1928] 2 K. B. 13 7. 

3699. Add* Annotation: — Refd. Re Bower Wil- 
liams, Rxp* Trustee, [1927] 1 Oh, 441. 

3702. Add. Annotation : — FoUd. * Re Bower 
WiUiams, Hx p* Trustee, [1927] 1 Ch. 441. 

3732a. — — .] — ^Batho v* Fulton (1824), 2 1j* J* 
O. 8. Oh. 196. 

3766a. .1 — Curling v, Austin (1802), 2 

Drew. & Sm.'l29 ; 10 W. R. 082 ; 02 E. R. 
570. 

Annotation 8 .—Refd. Lamie v, Lees (1881), 7 App. Caa. 19. 

Mentd. Upperton v. Niekolaou (1871), 6 Oh. Anp. 436 ; 

McGrory v. Aldci'dale Esatc [1918] A. C. 503. 

3818a. .] — The effect of "and Transfer Act, 

1897 (c. 65), ss. 1 & 2|is to i^apose an ** express 
trust ” within Jud. jRt, 1873 (o. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour. — T oates v. Toatbs, 
■ [1926] 2 K* B. 30 ; 96 L. J. K. B. 626 ; 136 
L. T. 25 ; 90 J. P. 103, D. C. 

SUB-SKCT. 4. In case op PKK.SONS DYING 

SINCE 1925 (Vol. XXTH.. p. 317). 

Add the following case ; — 

3819a. Settled land — ^Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where t/he settlement comes to an end 
on the death of t!ie tenant for life, & his 
03^01*. when constituted can sell, &; he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect. — Re Bridgett & 
Hayes’ Contract, [1928] Ch. 103 ; 97 

L. J. Ch. 33 ; 138 L. T. 100 ; 44 T. L, R. 
222 ; 71 Sol. Jo. 910. 


Part IV. — Duties of 

8899. Add* Annotation : — to (2) Consd. Re City 
Equitable Fire Insce., [1926] Ch, 407. 

3999a. .] — Hudson v* Martin (1726), 

2 Eq. Cas. Abr. 461 ; 22 E. R. 893. 

4021. Add* Annotation: — As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

4154a. Solicitor entitled to payment of testa* 
mentary charges not paid by deceased 


Representative. 

executor.] — T anner v* Carter (1850), 25 
L. J. Ch. 664 ; 27 L. T. O. S. 195 ; 2 Jui*. 
N. S. 413; 4W. R. 633. 

4210a. .] — A judgment was signed 

in 1854, but was not registered till after the 
death of the judgment debtor in 1862 ; — 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — K emp t;. Waddinq- 


IV. SECT. 1, SUB-SECT. 3.-— A. 

3891 i. Ihdy to get in ddits — Lddbiliiy 
for neglect.} — Re Johnston, JoHNSTt)N 
V. Hogo (1877), 25 Gr. 261.— CAN. 

PART IV. SECT. 1, SUB-SECT. 8.— 

B. it). 

n i, Where a will directs 

that the proceeds of sales of property 
of the estate shall be deposited in a 
chartered hank, snoh proceeds cannot 
be otherwise inrested except by con- 
sent of lUl persons interested . — Re 
WAUTERg, [18251 2 W, W, R. 557,— 
CAN. 

PART IV, SECm 8, SUB-SECT. 2.— 

C. (b) 

' Under 5 Oeo* 2. c. 4* J— ziew »' 
land yw assets Jn the hands of exors. 
for the payment of 


damages in an action of covenant. — 
Sickles Assexstine (1853), 10 
U. C. R. 203,— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

p 1, Preferred to mortgagee of 

propcrtif devised benefiekdly to executor,] 
— /2e SOOLTHORPE (Ont.h [1926] 2 

D. L. 11. 739 ; 7 O. B. E. 606.— CAN. 


» ART IV. SECT. 2, SUB-SECT. 3.— B. 

4162 !. Simple contract debt dne to the 
Jrown — PHortto over specialty db simpJe 
entraed ddbts aue to subject ,} — debt 
ncurred by the purchase of wheat 
rom the Mlnist^ of Aarrioulture, 
inder Wheat Marketing Acts, is a 
brown debt, & should be paid in priority 
o all other debts of intestote. — 
doMAHOK, >LAWB0N V* INTBSTAI® 
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Estates Cchatok, [1921] V. L. R. 
549.— AUS. 

PART IV. SECT. 2, SUB-SECT. 8.— 

0. (a). 

I. Priority over sptcicMy db 
simple contract deots.h-^u me admini- 
stration of assets, a Judgment obtained 
against deceased is entiUed to priority 
over simple oontraot & specialty 
creditors, out it is essential to the 
Judgment that it should have been 
docketed. — Fbontbnao Loan Co. v. 
Mobior (1886), 8 Man. L. R. 462. — 
CAN. 


PART IV. SECT. 2, SUB-SECT. 8.— 

C. (0). 

4206 i. Against deceased ,} — Fbontb- 
KAO liOAN GO* V. Moriob:, NO* 4167 1., 
ante. — CAN. 



Cases 4210a— 5079. English and Empibe Digest Supplement. 


HAM (1866), li. R. 1 Q. B, 355 ; 7 B. & S. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. B. 
300. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

Add, Annotation: — Generally ^ Mentd. Re 
Wait, [1927] 1 Ch. 606. 

4591. Add, Annotation : — Consd. Re Quintin Dick, 
Cloncurry v, Fenton, [1926] Ch. 992. 

4630. Add, Annotation : — Consd. Re City Equit- 
able Fire Insce., [1926] Ch. 407. 

4668. Add, Anrwtatione : — Retd. Herbert v. I. R. 
Comrs., I. B. Comrs. v, Herbert (1925), 9 
Tax Cas. 593. Mentd. I. B. Comrs. v, Hawley, 
[1928] 1 K. B. 578. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not interest on such 
advances.] — Poole v, Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. B. 133, L. JJ. 

Annotations: — ^nsd. lU Rees, Rees v. George (1881), 17 
Ch. D. 701. Befd. lie Milnes, Milues v, Sherwin (1885), 
63 L. T. 534. 

4712a. -.] — Fryer v, Buttar (1887), 8 

Sim. 412 ; 59 E. B. 175. 

Annotations: — Consd. lie Parry, Scott, v. Leak (1889), 42 
Ch. D. 570. Refd. Harbin v. Mastorman [1890] 1 (^h. 351. 


4753. After this case add ^^Sale of legacy to 
executor — In return for annuity — Validity of 
transaction.] — See Fraudulent & Voidable 
Conveyances, No. 895a, 

4763a. — — .] — Re Lyman's Trust & 

'J'RUSTEE Relief Amendment Act, 1860 
(1860), 2 L. J!, 062. 

4869a. .] — ^The ct. has power where 

realisation has been postponed for the beneht 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Brinton, 
Brinton V, Preen (1923), 67 Sol. .To. 
704. 

4910. Add, Annotation : — Refd. Jones v, Wright 
(1927), 139 L. T. 43. 

4953. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 

5065. Add, Annotation : — ^Refd. Jenkins v, Jenkins, 
[1028] 2 K. B. 501. 

5072. Add, Annotation: — As to (1) Refd. Re 
Pennington & Owen, [1925] Ch. 825. 

5079. Add, Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Ch. 825. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (0) i. 

d i. S, P, Watkins u. Washburn 
(1846), 2 U. C. R. 291.— CAN. 

sp. By cr.eciUor de son tori .^ — 
oxor. de son tort cannot give a now 
starting point to Stat. LimitatlonB as 
against the iJghtful administrator, or 
the parties beneficially Int-orested in 
the estate. —G rant v. McDonald 
(1860), 8 Gr. 468.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

sr. Future liability contingent — 
Rights of executor to distribute residue.] 
— The father of a pauper lunatic 
daiighter, who had become chargeable 
to the parish council, admitted his 
liability to aliment Lor, Sc died in- 
testate. The son, as exor., divided 
the estate, which was movable, 
equally between himself Sc his sister. 
At the date of division tho daughter’s 
share had not been exhausted by the 
cost of her maintenauce since his 
death ; — Held : as any claim there 
might be against the rest of tho estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining share of the estate to meet 
that claim. — Edinburgh Parish 
Council v, Coupkr, [19241 S. C. 139. — 
SCOT. 

PART IV. SECT. 6, SUB-SECT. 1.— B. 

4548 i. What are — Beguesi of stock— 
Testator possessing no stjch stock at 
death.}— Re Millar, 11927] 3 D. L. R. 
270 ; 60 O. L. R. 434.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

cmidition precedent to immediate pay- 
ment .] — BEDDY V. SxVHTH (1845), 1 
L. T. O. 8. 390.— IR. 

st. Discretion given by will.] — will 
oontainod a beQuest (para. 5) <o pltf. 
of 1300 per annum dming his life- 
time, ** to be paid as soon M the 
finances of my estate will permit my 
oxors. to do so.** By para. 7 testatrix 
directed that ** it shall not be incum- 
bent to pay any bequest until tbreo 
years after my decease, & my husband. 
Sc any other oxors. after bis death, 
shall decide when the amouutH shall be 
paid Sc in what amounts from time to 
time.** By para. 12 testatrix autho- 
rised her oxors. ** at any time to with- 
hold any payment of legacy or bequest 
until Buob time as they may consider 


it advihablo to make same " : — Held : 
nothing in paras. 5 & 7 authorised deft, 
to withhold payment of pltf.’s legacy : 
Sc tho discretion given by para. 12 did 
not put deft, iu a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 
exorcised. — Seymour v. Pratt (1925), 
57 O. L. R. 278.— CAN. 

sv. Before Utters of administration — 
Legacy very small.] — Ross v. Ross 
(1872), 4*Cb. Ch. 27.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— D. 

4683 i. Out of what funds payable.] — 
Testator by his will directed bis exors. 
“ to pay to the legatees mentioned iu 
the will of my late wife ainonuting in 
all to $20,000, which sum is repre- 
sented by bonds in a ** certain bank *’ 
in a parcel separate from my own 
securities ** : — Held : tho legacies were 
to be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way indicated. — He 
Lasham (1924), 56 O. L. R. 137.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— 

E. (b). 

sw. Annuity charged on land— Duty 
of representative on transferring land 
to devisees — hand Titles Act.] — Re 
Orest Estate U914), 7 W. W. R. 
614 ; 19 D. L. R. 190.— CAN. 

PART IV. SECT. 5, SUB-SECT. 6.— 

B. (a). 

4765 vil. .]— Re Daly, 

[19261 1 D. L. R. 822 ; 68 O. L. R. 
301,— CAN. 

4766 viii. .]— Testator died 

in 1888, Sc legacies became payable in 
1890. His estate was heavily insolvent. 
Sc the last of the debts was not finally 
discharged until 1919. From that date 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoiuding Sc exoneration for 
distribution of the estate : — Held : 
(1) while as a general role interest was 
ailowed upon legacies from the death 
of testator or from the proscribed date 
of payment, there was no absolute 
rule compelling the ot. In all oases to 
allow such Interest, the general rule 
beink displaced if circumstances showed 
it to bo inapplicable ; (2) tbe geueral 
legatees were not entitled to interest 
on tholr legacies from 1890 to 1919, 
in respect that, owing to the Insolvency 
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of the ostato during that period, there 
was no asset i-ealikible to meet the 
legacies nor any interest-bearing sub- 
ject ; (3) there was no absolute rule 
to the effect that the rate of legal 
Interest should be 5 per cent., the rate 
of interest being in every case for the 
discretion of the ct, in the p^artieular 
clroumstanoes, — ^Waddell’s Trustees 
V. Crawford, [1926] S. C. 654. — SOOT. 

PART IV. SECT. 6, SUB-SECT. 6.— 

B. (d). 

4827 lii. J — In determining 

the right of legatees to interest upon 
legacies tho payment of which is post- 
poned for a definite period by tho will, 
the more direction of such postpone-, 
ment will not of Itsolf alter the date 
from which interest is to run. Sc 
testator’s reasons for such postpone- 
ment may be taken into consideration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, In the absence of a direction to 
the contrary, no interest upon such 
postponed legacies would bo payable 
before the expiration of the prescribed 
period. But where tho postponement 
was intended primarily to enable the 
exors. to oollect Sc realise the assets, 
the postponed legacies would carry 
interest from such a time after tho end 
of tho “ exors.* year ** as the exors. 
had in hand realised assets which 
could rightfully bo applied to the pay- 
ment of such legacies. — Morpeth v, 
Whaiamson, [19261 N, Z. L. R. 39. — 


PART IV. SECT. 5, SUB-SECT. 5.- 
4868 i. When more than 4 per cent, 
allowed — Special circumstances .] — 
Waddell’s Trustees v. Crawford, 
No, 4766 vlil, anfe.— SOOT. 

PART IV. SECT. 5, SUB-SECT. 6.— D. 

4961 il. .] — Boyd v. Boyd, 

[1928] N. I. 14.— IR. 

PART IV, SECT. 5, SUB-SECT. 8. 

•a Judgment for balance of legacy — 
Priority over creditors.] — Harper v. 
Harper (1890), 2 B. O. R. 15, — CAN. 

PART IV. SECT. 6, SUB-SECT. 18.— 

A. (a), 

6111 V. Ap^ntment by codicil 

of neu) executors — Provision in codicil 
for remuneration of executors,] — Held : 
the oxors. wore entitled only to the 



VoL XXm. — ^Ezeeatots and Administrators. Cases 5189 — 5428a. 


6t89. Add, Annotation : — Mentd. Be Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

5202* Add, AnnotaMon : — ^Refd. Be Griffiths, Jones 
V, Jenkins, [1926] Ch. 1007. 

5206. After this case add “ See, also, CoNFiiiCT 
OF Laws, No. 548a, ante,^* 

5240a. .] — ^Testator bequeathed sums 

of stock to his grandchildren, to be x>aid to 
them on attaining twenty-one, with benefit 
of s^vivorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he mlled the interest arising from 
such sums to their father for life, with 
remainder over : — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. — ^Boddy v, 
Dawes (1830), 1 Keen, 302 ; 6 L. J. Ch. 145 ; 
48 E. B. 346. 


Afv^tationa .—Retd, Festing v. AUon (1844), 5 Haro, 67.3 ; 
Dundas v. Wolfe Murray (1863), 1 Hem. & M. 425 ; lie 
Judkin's Trusts (1884), 60 L. T. 200. 

5273. Add, Annotation : — Folld. Be Stokes, Bowen 
V, Davidson, [1928] Oh. 716. 


5273a. .J— -Wliere a legate y given to an infant 

is clearly indicated by the will to bo intended 
for the support of the infant, intert^st on such 
legacy will run from the death of testator, 
as tlie^ support of the infant must begin 
immediately upon sucli death ; & where such 
legacy is one of two or more legacies all in 
the same category &; all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of tlic 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death, — Be Stokes, Bowen v, 
Davidson, [1928] Ch. 716; 97 L. S, Ch, 
273 ; 139 L. T. 331 ; 72 8ol. Jo. 384. 


52735. Whether infant entitled to whole of income.] 

— ^Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty-one. 
He authorised them to raise it by mige. of 
his real estates, out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
poii^ion, as to them should seem sufficient 
for maintenance : — HeM : the legatee, during 
minority, w'as entitled to maintenance only, 
«fc not to the wliole amount of interest on tlie 
legacy. — Rudde v, Winn all (1849), 12 Beav. 
357 ; 18 L. J. Oh. 469 ; 14 L. T. O. S. 325 ; 
13 Jur. 737 ; 50 E. R. 1098. 

Annotations : — Befa.. Be House’s Estate (1852), 9 Hai‘e, 049 
Mentd. Re Hoose, Evans v. Williamson (1880), 17 Cb. D. 
696. 


5320. Add, Annotation : — Refd. Be King, Public 
Trustee v, Aldridge, [1928] Ch. 330. 

5322. Add, Annotation : — Apld. Be Maber, Ward 
V, Maber, [1928] Ch. 88. 

5331. Add, Annotation : — Refd. Be Whitrod, Bur- 
rows V, Base, [1926] Ch. 118. 


5334. Add, Annotation : — Refd. Be Whitrod, Bur- 
rows V, Base, [1926] Oh. 118. 

5335. Add. AnnotaMon : — Apld. Be Whitrod, Bur- 
rows V. Bax (1925), 70 Sol. Jo. 209. 

6337. Add, Annotation : — ^Refd. Be Whitrod, Bur- 
rows V, Base, [1920] Ch. 118. 

5340a. .] — Testator left his property on trust 

for sale & realisation, & tliereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares *’ : — Held : the will mqst be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein p^vided, U> be divided among the 
ministers, & there was a Intestacy as to the 
undivided aliquot Sl^res of persons who 
predeceased tostattir.— jKe Whitrod, Bur- 
rows v. Base, [1926] Ch. 118; 95 L. J. Ch, 
205 ; 134 L. T. 627 ; 70 Sol. Jo. 209. 

5341. Add. Annotation : — Refd. Be Whitrod, Bur- 
* rows V, Base, [1926]- Ch. 118. 

5354. Add. Annotations : — Consd. Baker v. Archer- 
Shee, [1927] A. C. 844. Refd. Perbert v. 
1. R. Comrs., 1. R. Comrs. v. Herbert (1925), 
9 Tax C&s. 593; A.-G. v. Belilios, [1928] 1 
K. B. 798. 

5358. Add. AnnotaMon : —Refd. Be Oldliam, Old- 
ham V. Myles (1927), 71 Sol. .To. 491. 

5363a. Gross or net amount.] — In 

apidying the rule in Allhuscn v. Whiitell, 
No, 535^, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — JKc Oldham, Oldham 
v. Myles (1927), 71 Sol. Jo. 491. 

5373. Add. Annotatio7ts : — Consd. Be Barratt 
National Provincial Bank v. Barratt, [1925] 
Ch. 550 ; Be Corelli (1925), 09 Sol. Jo. 625. 
Apld. Be Trollope’s Will Trusts, Public Trustee 
V. TroUope, [1927] 1 Ch. 596. N.F. Be 

Brooker, Brooker v, Brooker (1920), 70 Sol. 
Jo. 626. 

For the cross-reference following this case 

substitute “ ,] — See, further. Settle 

MBNTS, Vol. XL., pp. 672-674 ; Wills.” 

5407. Add. Annotation : — Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 130 L. T. 60. 

5411. Add. Annotation : — Refd. Be Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5423a. .] — By his will dated Jan. 27, 1913, 

testator appointed his wife M. & pltf. J, to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real &> 
personal, which he might die possessed of, to 


commission mentioned in the codicil, 
notwithstanding a provision in the 
codicil that the will should be construed 
as it the names of the exors. were 
inserted throughout in place of those 
of the original exors. — Re Bossi (1807), 
5 B. C. H, 446.— CAN. 


PART IV. SECT. 6, SUB-SECT, 14.~C. 

5189 i. Parent.h^An exor, can- 

not dlsohargo himself hy paying a 
legacy |^ven to an infant to the father, 
or mother, as guardian, unless the 


allows It in special circumstances. 
Re NakaucSt Estate, [1027] 3 D. L. 
1^087 ; [10271 2 W. Vy. H. 607 : 
Sask. L. R. 673— CAN. 


PART IV. SECT. 6, SUB-SECT. 1.— A. 

sk. Law^aaent*s business books .) — 
A law-a^nt dirooted his exors. to 
convey tho residue of his estate to a 
reaiduaiT legatee. The oxors. con- 
voyed the residue, with the exception 
of deoeasod’s husinoss books, whioh 
they retained on ^the ground that it 
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would he a breach of oonUdentiality 
towards deceased’s clients it they were 
to hand them over. In an action by 
tho residuary l<^atee for deUvory of 
the books ; — Bela : pursuer was en- 
titled to delivery. — Robertson v. 
Robertson’s Executors, [1926J S. O. 
600.— SOOT. 

PART IV. SECT. 6, SUB-SECT. 1.— B. 

sm. Mistake as to value of assets — 
New distribution ordered .) — CI.ARKE v. 
(1866), 11 Gr. 527.— CAN, 



CaMt 5428a — 5620a. Ekolish aitd EMFiiti; Diobst 


his wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14^ 1919. Testator <Hed on 
Dec. SO, 1920, leaving real & person^ pro- 
^rty, but no heir-at-law or next of kin : — 
Held:> there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui guc trust the beneficial interest in 
the personal estate vested in the Crown as 
hona vacardia, — Ee Jones, Johnson v. A.-G., 
[1925] Ch. 340 ; 94 L. J. Oh. 341 ; 183 
L. T. 601 ; 69 Sol. Jo. 460. 


5440. Add. Annotation : — Mentd. Re Oassel, Public 
Trustee v. Mountbatten, [1926] Ch. 358. 

5466. Add. Annotation : — Consd. Re Porder, Porder 
r. Porder (1927), 137 L. T. 538. 

5640. Add Mbllbesh v, Bridgee, Smith v. 
Bridgbb (1853), 17 Jur. 908. 

6666. Add. Annotations Apld. Re Beeves, 
Reeves v. Pawson, [1928] Ch. 351. Mentd. Re 
Hardyman, Teesdale v. McClintock, 11925] 
Ch. 287. 

6694. Add* Annotation .’---Apld. Re Fegan, Pegan 
V. Pegan, [1928] Ch. 45. 

6594a. Direction In will for payment of “ money 
secured on mortgage out of residue— Balance 
of unpaid pm?chase-money.] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge, & of leasehold & other 
personal estate, gave & bequeathed all the 
freehold^ & leasehold pi^perties of which he 
might die possessed upon trusts in favour of 
ce^in of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay {inter alia) his debts & 
legacies, & should out of the residue of such 
money pay & discharge “ any sum of money 
secured on mtge. of any of my freehold 
propeities,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
reconveyance of ^ the mortgaged property. 
Shortly before his death, in Jime Oct. 
1917, testator contracted to purchase certain 
fre^ld properties in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
v^endors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 


appointment of one of his exors. bequeath- 
ing a legacy, he confirmed his will in sH other 
respects. Testator died on IJec. 26, 1917, - 
without having completed the purchases or 
paid the balances of the purchase-money, ^ 
shortly after his death his eirors. completed 
the purchases ^ paid the balances o( the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under totator^a will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, at ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mi^e., even in the 
modem & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ** mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not ” sums of money secured on mtge.,” 

<!i^ no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residimry estate, so as 
to exclude the operation of 1854 Act, whi(di 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 
were payable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off & after the vendfor’s lien had arisen, 
had not the effect of extending the meaning 
of the words ” any sums of money secured 
on mtge. of any of my freehold & leasehold 
properties,” so as to include the balances of 
unpaid purchase-money in question, — Re • 
Beirnstein, Barnett v* Beirnstein, [1925] 
Ch. 12 ; 94 L. J. Ch, 62 ; 132 L. T. 251 ; sub 
nom. Re Bernstein, Barnett v. Bernstein, 
09 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495). 

Add the following case ; — 

5620a. Special fund lor payment of debts — 

“ Contrary or other intention ” — ^Administra- 
tion of Estates Act, 1926 (c. 23), s. 35.]— The 
provision by testator in his wDl of a special 
fund, not being any of the funds mentioned 
in sect. 36 (2 ) of the above Act, for payment 
of his debts operates as the expression of a 


PART IV. SECT. 7, SUB-SEOT. 1.- 
A. (a). 

At hy hie w 

airected that bis recU property, n 

speoWoally devised, should be sold 
all the remahider of his proper 
He also dieted that 1 
debts, & testamentary e 

^ oerta 
legaci^, all charitable save one; shon 

5f not havii 

mreeted that the proceeds of sale 

persoi^ty should tonn 

J fund out 

wnum the debts, funeral & test 
expenses, the annuity. Sc t] 
legaofes should be paid was the pu 
Personalty , the - reolty was on 

pnaiEed in aid of , the pure personali 
iu so far as It proved insufflolent for t] 

charges, except ti 
obariteble iegadios whiSi lapsed as fi 
as the pure pemonalty proved ii 


sufficient.- Patton, Cauqhbt v, 
fl925J N. 206.~>IR. 

PART rv. SECT. 7, SUB-SECT. 1.— 
A. (b). 

? specific Ugacy — Of incumlyered 
ciwxtel.] As between a specific legatee 
of an incumbered chattel Ik other 
specffic legati^es & devis(M$8, the former 
must bear the burden of the inciim- 
branoe, & a general direction that 
debts shall be paid will not alter this — 
Simmon, ri« 27 l 2 O. h. R. lots j 
60 O. L R. 310.--^AN. 


PART IV, SECT. 7, SUB-SECT. 1,— 
A (a) Ji, 

miasedftmd primarily 
testator has devte^ 
ms T^l k personal estates to his exors., 
to sell convert uamo into money k 
out erf the proceeds to pay hl» debts & 
legactes, he has created a mixed fund 
for the purpose.-— G rayson e. ' 
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[19261 1 D. L. U. 206: [1926] 1 

W. W. R. 125 ; 20 Sask. i. R. 288.— 
CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 

5540 Vi. — — .j— llioxmt V. UioKm 
(1866), 14 Or* 264.— CAN. 

55^ vli. .] — SooTT V, Supple 

(1898). 23 0. R. 893.-~CAN. 

6546 1. JPersonal estate im 
Lapp v. Lapp (1869), 16 Gr. 

PART IV, SECT, 7, SUp^OT. 

5561 II,— — .3— Where land is devised 
which testat<^>r held as a purohaaer 
subject to a. vemlor's ilen, uul^ a 
oontraiy Intentlott appears, it is 
pHmaEliy lMle_f^x ^ 

et» I Ti 



VoL XEHL— Snouiors 


and Admiuisteatos. 


Oases 6620a— 6188a. 


coiiteairy or other intentioa ” within the 
jfS?'* ^ *® to exonerate, as between the 
oifferent persons claiming through testator, 
a perso^tv fund which at testator’s death 

^ mige* from the primary 
liabihty to discharge it ; but the fund is 
only exonerated to ..the extent that the 
special fund is available for diginh the 

mtge. debt, &, in so far as it is inadequate, 
J^oHgaged property remains primarily 
liable.— JfJe Fbigan, Fegan v, Pegan, [1928] 
1 Ch. 45 ; 07 L. J. Ch. 36 ; 188 L. T. 265 ; 
71 Sol. Jo. 866. 

5641ae .] — ^Maech (Lady) v. Powkb (1670), 

Cas. temp. Pinch, 414 ; 23 E. R. 226, L, C. 

6692* Add. AnnotatiQn : — ^Mentd* Re Porter, Porter 
V. Porter, [1925] Ch. 746. 

5728a* ,] — Testatrix, who had power, 

under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1 ,000, & pay the amount as 
legacies to various persons & subject thereto 


for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, Sc other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow> Sc she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, Sc if 
deficient for full payment either 'of duty 
or legacies, such deficiency was ^ be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies. Sc directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease : — Held : the legacies given 
by the codicils were charged on the real 
estate. — Williams v. Hughes (1857), 24 
Beav. 474 ; 27 L. J. Oh. 218 ; 30 L. T. O. S. 
215 ; 4 Jm*. N. S. 42t 6 W. R. 94 ; 53 E. R. 
441. 

5864a. .] — ^W^ATERiidlfeB v. Clout, Ros p, 

Booker (1871), 41 L. J. Ch. 223 ; 20 W. R. 
277. 


Part V. — Powers and Rights of Representative. 


6058a. Effect of Administration of Estates Act, 
1925 (c. 28), s. 39 .] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
[1927] 1 Ch. 596 ; 90 L. J. Oh. 340 ; 137 
L. T. 375 ; 71 Sol. Jo. 310. 

6062. Add. Annotation : — Apld. Jolmson v. C^Jarke, 
[1928] Ch. 847. 

d074a. To pay specialty debt — Mortgage valid 


as against bond — Executor without notice of 
bond.] — Waterloo Insurance Co. v. Hind 
(1862), 1 New Rep. 64. 

6188a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39 .] — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, 
[1927] 1 Ch. 596 ; 96 L. J. Ch. 340 ; 187 
L. T. 375 ; 71 Sol. Jo. 310. 


PART IV. sect. 7, SUB-SECT. 2.— 
0. (0 ) i. . 

T i. Balance of proceeds of sale 

of land sold by mortgagee treated as land, ] 
— ^Armson V. Thomi*son (1877), 25 
Gr. 138.— CAN. 


PART V, SECT. 2, SUB-SECT. 1. 

to. Before death tkUies paid — 
Where security for paytn^ given ,\ — 
H. V. Oajlrdonian Insurakob Oo., 
[1924J 2 D. L. R. 649 ; (1924] S. O. R. 
207.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

B. (a) i. 

r (p. 577) i, Where 

testator oharered his debts on his land ; 
— rlield : the mere failure of testator 
to enumerate all his land did not detract 
from the conclusion that all the laud 
was so chargod, & the direction that 
his debts should be paid by his exors. 

S onfened an impli^ power of sale 
pon them for the purpose of paying 
the debts out of the proceeds. — Yost 
V. Adams (1886), 13 A. R. 129. — CAN. 

% (p. 678) i. Where 

testator directed his trustees to hold 
property for twenty-one years, & then 
sell it : — Held : there was no power to 
sell contrary to the express provisions 
of the will, except perhaps In a case of 
emergenoy. — Dorbel Loudoun, 

[1920] N. Z. L. R. 181.— N. Z. 

b (p. 678) L Under Heeolu- 

tian of Estates Acti] — Re Logan, (19271 
4 D. L. R. 1074 ; 61 0. L. R. 823.— 
CAN. 

(p. 678) i. InterfereTice by 

court will restrain eaxcu^ 
from ssBinn.}— B amublcqk v. 
19271 8 B. h. R., 66: 
^>B*620 ; 21Sask.L. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) ii. 

I i. S, P. McCurdy v. McDaniel 
(1868)|7 N. S. n. (1 G. & O.) 267.--CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

B. (b). , 

6146 ii. A— Held: although 

thei’c was no express devise of realty 
to the exors., a devise was implied by 
the terms of tbc will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtgo, — 
Banque Provinciale Du Canada v. 
Capital Trust Corpn., [1927] 3 

D, L. R. 199 ; 60 O. L. R. 462.— CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 

C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence oondusiue — 
lAcencc obtained improperly ,) — Doe v, 
Thompson (I860), 9 N. B. R. (4 All.) 
483.— CAN. 

h ij, Sufficient personal 

property for payment of ddfts .) — ^DOE d. 
SUI.LIVAN V. CUBREY (1872), 14 

N. B. R. (1 Pug.) 176.— CAN. 

■t. Conveyance inoperatire ,] — Teahon 
V. Lbamby (1861), 21 U. C. R. 216.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 1, 

IS. Power <0 reduce debt — <£• execute 
quit-claim Where testator had 

agreed to sell land to E., Sc the exors. 
iwuoed the purohase price in order to 
keep K. on the land, ft later gave T., 
from whom testator had bought the 
land, a qnit-claim deed of all their 
tntei^st In ^e land H«W : (1 ) the 
action of the exors. in reducing the 
price payable by K. was reasonable ft 
proper; (2) they should not have 
executed the quit-olahn deed without 
applring, under Tiustee Act, R. 8. S., 
iSsO <0. 75), 8. 64, to a Judge of the 
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King’s Bench for advice, but, since 
they had acted honestly ft in what 
they considered to bo tbc beat interests 
of the estate, their failure to do so 
should be excused under sect. 44. — 
Lemokb V, Newlovb (Saak.), [19261 
4 D. L. R. 293 ; D926] 2 W. W. R. 
830; varied 11027] 2 D, L. R. 1049? 
8. C, R. 389.— CAN. 


V. SECT. 6, SUB-SECT. 1. 

1 (p. 601) i. Under Trustee Act, 

R, S, B, C,. 1024 (c. 262), s. 80— 
Amount limited to 5 per cent, of gross 
value of estate,)’ — Re Bbokmak’s Ebtatb 
(1925), 37 B. C. R. 41.— CAN. 

t (p. 601) i. .1 — Re BusoH, 

ri927} 2 D. L. R. 344 ; 59 N. S. R. 
264.— CAN. 

g (p. 602) i. — r~ Not after estate 
properly administered db accounts 
passed.} — Re OXRNHAH, [1926] 2 

D. L. R. 662.— CAN. 

PART V. SECT. 7, SUB-SECT. 4* 

n i. .]— Story v. Dunlop (1867), 

13 Gr. 376.— CAN. 

n ii. .] — Re Williams (1896), 22 

A. R. 196,— CAN. 


PART V. SECT. 7, SU^SECT. 2.— A. 

1 ^ i. jfi respect of guarantee 

— Distribution of estate in ignoraftce of 
guarantee.) — Saudrt v, Hampton, 
U9271 N. Z. L. R. 673.— N.Z, 


PART y. SECT. 8. 


st. To rseeiee payment of lump sum 
for wMchpension commuted by deosased] 
— R. V. McCobriston, (1926J 4 D. L. R« 
1086.— CAN. 


s|. To bring action — To set aside tax 
kUe of land belonging to eftdie.)— 
RoDGim V. Moran (1896), 28 O. R. 
UAN. 



Cases 6341—6762. English and Empibe Digest Supplement. 


6341. Add. Annotations : — Consd. Jones v. Wright 
(1927), 44 T. L. R. 128. Refd. Jones v. 
Wright (1927), 139 L. T. 43. 

6341a. Charges lor work in execution of 

statutory trusts.] — By his will testator 
directed that his trustees should stand , 
possessed , of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, & charge for 
so doing : — Held : as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 


business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be dohe on behalf 
of the exors. & trustees.— Rs Pbdlby, 
Wallace v, Wallace, [1927] 2 Ch. 168 : 
96 L. J. Oh. 438 ; 137 L. T. 636 ; 71 Sol. Jo. 
683. 

6370. Add. Annotation .‘—Refd. He Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

6388a. .] — Leasehold property belongmg 

to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided: — Held: the exors. were entitled 
to be indemnified out of the proceeds. — 
Smith v. Smith (1864), 2 Eq. Rep. 727. 


Part VI.-- Liability of Representative 


6446a. Sale of goodwill of business' 

Solicitation of customers.] — The rule in 
Trego v. Hunt, [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for ih 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boorne V. Wicker, [1927] 1 Ch. 067 ; 96 
L. J. Ch. 361; 137 L. T. 409; sub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotation ;~-Reld. Foioy v. Cooper, [1927] 2 K. B. 384. 

6505. Add, Annotaiion : — ^Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

6526. Add. Annotations : — ^Mentd. Rawlinson v, 
Ames, [1925] Ch. 96; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Annotation: — Mentd. Richmond v. 
SaviU, [1926] 2 K. B. 530. 

6547. Add. Annotation : — Generally, Mentd. Ponty- 
pridd Grdns. v. Drew, [1926] 1 K. B. 567. 

6600. Add, Annotation : — FoUd. Firman' v. Royal, 
[1925] 1 K. B. 681. 

6602. Add. Annotation : — Menerally, Mentd. 

Brocklebank v, R., (1925] 1 K. B. 52. 

6610. Add. Annotation : — Generally, Refd. Re 
Field, Sanderson v. Young, [1926] Ch. 636. 

6667a. Non-repair by representative.] — In 

debt for rent against an administrator, as 
aiMignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet. 


for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., & part towards 
the expense of a party-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to accept them ; & that he had fully 
administered, etc. Replication ; that the 
premises -were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent ; & that deft, did not offer to 

surrender, etc. Issue thereon ; — Held: (1) 
the real value of the premises, as against deft., 
must bo taken to be that which it woxild have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent. — -Hornidge v. 
Wilson (1840), 11 Ad. & El. 645 ; 3 Per. & 
Dav. 641 ; 9 L, J. Q. B. 72 ; 113 E. R. 659. 

Annotations: — As (1) Consd. Re Bowes, Strathmore v> 

Vano, Norclllto's Claim (1887), 37 Ch. D. 128. Refd. 
liondall V. Andrese (1892), 61 L. J. Q. B. 630. OeneraUy, 
Mentd. Hopwood v. Whaley (1848), 6 C. B. 744.* 

6723. Add. Annt>tation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

6762. Add. Annotation : — Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


PART V. SECT. 9. 

64261 . — - — Poumr of execitUnr to hind 
— Co-exectUor.] — Held: a eottlement 
inado hy an exor. precluded the co.- 
exor. & cesinis qur. trust from opening 
up the estate bo settled . — Re Bath *8 
ESTATFW1H79), 12 N. 8.1i. (3 R. &C.), 
604.— CAN. 


PART V. SECT. 10. 

6438 iii. .j — Re Bbwett v 

JermYN (1898), 29 O. R. 383.— CAN. 

P^T VI. SECT. 2, SUB-SECT. 10. — D, 

6596 i. MatriirumUd causes'-^ 

Order for costs against husband.]— A 
^fe, whose husband had died after o 
decree nisi tor divorce 8c before the 
date when it could have been made 
absolute: — Held: not entitled, there 
being no funds in ct., to costs against 
his estate. — J arvis ». Jarvw, [1925] 

oi? ^ 


PART VI. SECT. 8, SUB-SECT. 1. 

6726 i. General rule — Representatives 
not l—CONNOLLY V. Shitxs (1879), 
18 N. B. R. 606.— CAN. 

6726 ii. -.} — Lrslib v. 

Calvin (1885), 9 O. R. 207.— CAN. 

r i. To negligence in maiuiqemenl 

of ship.] — Camrhon V. Millov (1872), 
22 C. P. 331.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 

0 I. .] — ^A contract made by an 

exor. or administrator on behalf of the 
estate, but uot relating to an obligation 
incurred by testator or Intestate, 
renderB him personally liable, even 
though it is expressed to be mode ** as 
exor,'* or ** as administrator.** — W aloh 
V. NORDQUIST, [1926] 4 D. L. R. 126 ; 
[19261 2 W. W. R. 854 ; 86 Man. L. R. 
46.-^ AN. 

di. — Administrator guUty of 
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fraud ,] — Doe d. Dobie v. Vanderup 
(1836), 5 O. B. 85.— CAN. 


PART VI. SECT. 6, SUB-SECT. 2. 

S. (b). 

sm. Not where administration granted 
on application of party interested 
adversely to executor .] — Harkiuon v. 
MoGi-AsnAX (1859), 7 Qr. 531.— GAN. 


PART VI. SECT. 6, SU^SEOT. 5.— B. 

•n. CounsH,*8 fee — Far general work 
<& odDice — Not allowed.] — Rr Dodob 
BSTAT]^tl92511 D. L. R. 1140; (19251 
I W. W. R. 776 —CAN. 

ip. — — — ■' — Unless estate 

difflcuU to manage or solicitor required 
to render servioes by way of business 
manaaement* ] — "Re Roembe (Bask,), 
11927) 3 W. W. R. 603.— CAN. 



VoL XiU V Execntors and* AdministratcMS. Cases 6835—7584. 


6835. Add. Annotaiion : — Reid. Hardio & Lane v. 
ChUton, [1928] 2 K. B. 306. 

6840. Add, Anmtation : — ^Refd. Royal Exchange 
Assce. V, Hopej^ [1928] Oh. 179. 

6861a. ^ .] — ^Beaumont v, Grover (1701), 

1 Bq. Cas. Abr...8 ; 21 E. R. 833. 

6861b. .] — Kemish v, Betson (1732), 

Kel. W. 74 ; 25 B. R. 497. 

6611. Add, Annotation Apld. Re Munton, 

, Munton V. West, [1927] 1 Ch. 262. 

6622. Add, Annotation : — Gonsd. Be City Equit- 
able Fire Insce., [1925] Ch. 407. 

7056. Add, Annotation : — Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 

7163. Add, Annotation : — Gonsd. Manley v. 
Sartori, [1927] 1 Ch. 157. 

7166a. — — .] — ^Feockton v, Bunnino (1868), 8 
Ch. App. 323, n. 

7160a. .] — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months : — Held : not to be an unreason- 
able delay, having regard to the circum- 
stances. — PiBiiD V, Peckett (No. 3) (1861), 
29 Beav. 576 ; 9 W. R. 525 ; 64 E. R. 751. 

7160b. .] — Browne v, Collins, No. 6308, 

ante, 

7216. Add Annotation: — Gonsd. Re Mason (1928), 
97 L. J. Ch. 321. 

7225a. Assets improperly obtained.] — Where two 


exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively,* the ct. gave interest on 
those sums at five per cent, against both 
exors. — Bick v. Motley (1835), 2 My. & K. 
312 ; 39 E. R. 962 ; sub nom. Beck v. Motley 
4 L. J. Ch. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a i^esidue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer. — 
Amiss v. Hall (1857), 3 Jur. N. S. 584. 

AnnoUJiion : — Dbtd. Emmet's Estate, Emmet v. Emmet 

(1881), 17 Ch. D. 142. 

7256a. .] — Exor. charged with interest 

on divdends of stock, received by him, & 
kept at his banker’s wi^h his own money 
for a number of y^r-, instead of being 
invested to accumraate. — GoodcIiild v, 
Fenton (1829), 3 Y. & J. 481 ; 148 E. R. 
1269, Ex. Ch. 

7273a. .] -Gilroy v, Stephens, No. 

^7268, ante, 

7311a. Who may re-open.]— A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C^., a volunteer : — Held : C. could not, 
against the will of A., open the settlement of 
accounts with the exors. — PAiiKBR v, Bloxam 
( 1865), 20 Beav. 295 ; 52 E. R. 616. 


Part VII. — Actions by and 

7439a. In whose name — ^Deceased ’s property assigned 
to assignees before death.] — The property i>f 
an intestate was ajssigned to assignees previous 
to his death ; pltf. administeiH^d, applied 
to deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
aftei*wards brought an action in his character 
of administrator ; — Held : such action was 
well brought. — ^Brandt v, Heatig (1818), 
Moore, C. P. 184. 

7492a. Suit for account of testator’s estate.]- 


against Representative. 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, ^ with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — Smith v., O’Grady (1870), 
L. R. 3 P. C. 311 ; 7 Moo. P. C. C. N, S. 100 ; 
39 L. J. P. C. 63 ; 23 L. T. 476 ; 19 W. R, 
22 ; 17 E. K. 41, P. C. 

7584. Add, Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 


PART VI. SECT. 6, SUB-SECT. 5.~ 
C. (a). 

7200 i. Under special circumstances,] 
— Where the clroumstanceB of the casti 
render It reasonable that they should 
do so exors. arti entitled to employ 
the sorvioos of such agents as may bo 
necessary .—Jfc Level Estate, [1927] 
1 D. L. H. 900 ; [19273 1 W. W. li. 
1000 ; 38 B. C. R. 211.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— A. 

•r. Jurisdiction of registrar — Should 
not pass upon his awn accowits.l — IZe 
Bent. [1927] l D. L, R. 092 ; 69 
N. S. R. 107.— CAN. 


7296 i. Passing accounts — Cosis — 
Farm of order.] — Rc HABiJEriT, 
McKenna v. Haslett, [19271 V. L. R. 
21 : 48 A. I.. T. 125 ; [1927] Argus 
L, R. 12.- 


PART VII, SECT. 1, SUB-SECT. 7. 

*1 (. Evidence of opposite 

or interested party .] — Taylor v. Regis 
(1896). 26 O. R. 483,— CAN. 


PART Vn. SECT. 1, SUB-SECT. 0.— A. 

•t. General rule ,] — ^.Tn litigating with 
third persoiif. exors. are, with respect 
to costs, In the same position as parties 


who litigate iii tiieir own right. — 
Great Western Ry. CJo. v, Jones 
(1867), 13 Gr. 355.— CAN. 

sv. Liability on failure of appeal — 
Appeal wUhout merit or substance ,] — 
The costs of an appeal without merit 
or substance taken by a personal 
representative : — Held : to be payable 
by such representative in bis Individual 
capacity, — Streltofv t*. First Na- 
tional Bank of Jouet, [19251 2 
W. W. R. 601.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 

B. (a). 

*w. Appointment by foreign court,i 
An oxor. or administrator cannot, as a 
general rtile, bo sued as such iu the ote. 
of any State or country other than 
that in which he rooelved his appoint- 
ment, — Goodbun V, MrroHELL, [1926] 
2 D. L. R. 640 ; [1026] 2 W. W. R. 67 ; 
35 Man. L. R. 569.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— A. 

p j, Claim for deceased*a board 

during lifetime.] — Ite Thompson (1926), 
68 N. S. R. 489.— GAN. 

PART VII. SECT. 2, SUB-SECT. 8.— A. 
n I. .1— The proper 


form of iudgment against exors. or 
administrators in respect of a liability 
of deceased la for payment In due 
course of administration, unless there 
is on their part a distinct aJllrmatlvo 
admission of assets sufficient to pay all 
creditors ; upon a judgment for the 
amount recovered to bo paid In due 
course of administration it is Improper 
to issue execution . — Re Hextaix 
Estate, [1921] 1 W. W. R. 118; 56 
D. L. R. 710.— CAN. 

« 

PART VII. SECT. 2, SUB-SECT. 8.— 0, 

f i. Contribution from devisees ,] — 

Emerson v. Oannifp (1878), 26 Gr. 
149.— CAN. 

PART VII. SECT. 2, SUB-SECT. 9.— A. 

si. Widow*8 costs of appUcatUm 

for relief under Devolution of Estates 
Act, R, 8. 8,, 1920 (c. 78), s, 24,1— 
Re Mowohknko, J[19261 1 D. L. R. 
265 ; [192611 W.W.R. 130; 20 Sask. 
L. R. 279.— CAN. 

t ii. lAiigaHon caused by legatee.] 

—O'Sullivan v, Habty (1885), ll 
S. O. R. 322.— CAN. 

PART VII. SECT. 2, SUB-SECT, 10.— A. 

77631. Garnishee proc€edinas---D€oreo 
in administraiion suU-^Damaaes re* 
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Part VIII. — Administration by Court 


7987. Add, Annotation ;-^Mentd. Weld v. Petre 
(1928), 97 L. J, Oh. 399. 

7993. Add, Annotation : — Refd. Haskell 47, Marlow, 
[1928] 2 K. B. 46. 

8018*^ Add* AnnotaMon : — Held* Hunter v, Stadt- 
isdie Hochseodscherei Geseelschaft, [19251 2 
K. B. 493. 

8228. Add* Annotation: — ^Mentd. Grant v* Boos, 
[1926] A. C. 781. 

8270a. Separate sets of trustees of settled 

shares,] — Re Soott, Scott v. Scott (1926), 
71 Sol. Jo. 430. 

8358. Add, Annotaiion : — ^Mentd. Bngliah Insce. 
V. National Benefit Assce. (1028), 44 T. h. B. 
801. 

8371. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Oh. 290. 

8484a. Valuation of annuity payable under 

payment Included.] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 


the deceased person’s estate, it is sufficient for 
the ammitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts &; the annuity in full. — Be Pink, 
Elvin V. Niohtingaije, [1927] 1 Oh. 237 ; 
96 L. J. Oh. 202 ; 136 L. T. 399 ; 70 Sol. Jo. 
1000. 

8494. Add. Annotation: — ^Mentd. Re (My life 
Assce. (1925), 42 T. L. B. 45. t 

8750. Add. Annotaiion :-^Metttd. Re Hardyman, 
Te^dale v. McClintock, [1926] Oh. 287. 

8793. Add. Annotation : — Ctenerally, Mentd. Re 
Beirnstein, Barnett v. Beimstein, [1925] Oh. 12. 

8302. Add. Annotation : — As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1920] P, 139. 

8866. Add. Annotation : — ^Refd. Re Porter, Porter 
t?. Porter, [1925] Oh. 746. 

8891. Add, Annotation: — Cbhsd. In the Estate of 
Plant, Wild 17. Plant, [1926] P. 130. 

9014. Add. Annotation : — As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


covered by administratrix under Fatal 
Accidents Act — Oamishee summons sei 
08i^,\ — ^MoEWAN t?. SPKOKT (N, W. T. 
(1906), 4 W. L. R. 325.— CAN. 


PART VII, SECT. 2, SUB SECT. 10.— 

B. (a). 

sy. Priority of execution — Over pur- 
chaser from executor.] — Henry i\ Shari^ 
(1871), 18 Gi*. 16.— CAN. 

PART VII. SECT. 2, SUB-S.::CT. 10— 

B. (b). 

- ^ . - - ic tenements, 

held in fee ^mple by debtor at the time 
of his decease, micrht be taken In execu- 
tion .on a jud^nent a^rainst his exor. 
or administrator.— Forsyth &; Rich- 
ardson V. HALL(1830b Dra. 304.— CAN. 

sz, JudQTrwni by default — Notwiih- 
i^vd%ng iTisufficient personal assets .] — 
Held : the exor. was not entitled to 
aji injunction against proceedings on 
the judgment. — D oner v, Ross (1872), 

p. 229.— CAN. 

PART VHI. SECT. 1, SUB-SECT. 4, 

b i. Cannot enierlain claim for 

(glance on morigaye by executors to pay 
uww dt legacies.] — Re Richardson's 
Estate (1890), 22 N. S. li. 416.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 
.w. Share of next of kin — Mortgagee 
of,]^jueld : entitled to bring pro- 

V, Gallagher 
(1888). 22 I. li. T. 82.— IB. . 


*,x?**j : Assignee of] — Held: 

titl^ to bring proooedings. — T bvmn 
V. Gilsenan (1901), 36 1. L. T. 35. 

— IR, 


PART VIII. SECT. 3, SUB-SECT.*2.— B. 

sd. Not Q^iestion whether properly part 
o/r^afe.l—Re Collins, {1927] 4 1). L. R. 
770 ; 61 O. L. R 226. -CAN. 


PART VIII. SECT. 5, SUB-SECT. 1. 

n i. .] — Gtlhert v. Jarvis 

(1869), 16 Gr. 266.— CAN. 


PART VIII. SECT. 6, SUB-SECT 3.— 

H. (b). 

h j, Balance on Umd — After 

foreclosure dt sate fyy mortgagee.) — Re 
Chandler's Estate (1884), ^ tl. & G. 
78.— CAN. 

h ii, Not debt arising out of 

illegal transaction.] — lie Ghee, Ex p. 
Lowe Kino, Public ^musTEB v. Lowe 
Kino, fl928J N. Z. L. R. 266.— N.Z. 

8228 i. Mortgage debt — Purchase 

of land by deceased — Payment of mort- 
gage aS part of purchase price. ] — Held : 
the mtgtjc. was entitled to prove for 
the balance of the mtge. debt against 
the gtmeral estate of the purohaser. — 
Re Cozier, Pakrer v, Glover (1877), 
24 Gr. 537.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.— 

H. (d). 

«f. Parol evidence.] — Held: the 
master had properly received parol 
evidence to establish the widow’s 
claim in question. — Ross v, Ma^n 
( 1862), 9 Gr. 568.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 4.— 0. 

n i. Disposal o/OMefo.}— Where 

a creditor or one of the next of kin in- 
stitutes an administration suit against 


an exor. the Institution of the action 
or the obtaining of a decree will not 
bring the doctrme of Us pendens into 
operation, & does not depnve the exor. 
of the power to dispose of assets, 
unless pltf.- has obtained an order 
appointing a receiver or an injunction 
restraining the exor. from exercising 
the powers vested In him. — Lee Lim 
Ma Hock w. Saw Ma Hone (1923), 
I. L. It. 2 Ran, 4.— INO. 


PART VIII, SECT. 7. SUB-SECT. 2,— 

B, (b). 

•y. Insurance poHcy — Protected for 
payment of debts — Under Life Insurance 
Adt 1908, s: 66.) — ^Whero an Insolvent 
estate includes the proceeds of an in- 
surance policy protected for deceased’s 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses arising in the administration 
& realisation thereof; funeral Sc the 
other testamentary expenses are borne 
by the nroteoted policy moneys & the 
remainder of the estate in pronor^lon 
to their value. — Maitland v. Public 
Trustee, 11924] N. Z. L. R. 840.— 
N.Z. 

PART VIII. SECT. 7. SUB-SECT. 2.— 

B. (0). 

sz. Overpayment — LiabUUy of exe- 
outor.] — Taylor v, Brodik (1874), 21 
Gr. 607.— CAN. 

PART VIII, SECT, 8, SUB-SECT. 1.— A. 

8559 ii* — — — Costs of insrtgagee*8 
action to realise securitydt for adminis- 
tration,] — Leonard v, Kbllbtt (1891). 
27 L. 11. Ir. 418.— IR. * 
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EXTRADITION AND FUGITIVE OFFENDERS. 


Part I. — Extradition to Foreign Countries. 


87* Add. Annataiions : — As to (1) Hefd. R. v. 
Be^be (1925)» 133 L. T. 730, Generally ^ Mentd. 
Statham v. Statham (1928), 46 T. L. R. 127. 

126. Add. Annotation: — As to (1) Refd. R. v. 


BrLscton Prison, Ex p. Shure, [1926] 1 K. B. 
127. 

127. Add. Annotation: — Consd. B. v. Brixton 
Prison, Ex p. Shore, [1926] 1 K: B. 127. 


Part III. Surrender between British Dominion: inter se 

and the United Kingdom. * 


148. Add. Anmtaiioni—-A8 to (1) Apprvd. Sobhuza 
JI. V. MlUer, {1026] A, C. 618. 

169, Add. Annotation :-~AplA. Be Paget, Ex p. 
Official ReceiTer, [1927] 2 Oh. 85. 


160. Add. Annotation :■ -Retd. Campbell v. Poliak, 
[1027] A. C. 732. 


PART I. SECT. 2, SOB-SECT. 2.— B. 

sa. Obtaining by false pretertces — 
Extraditable offence,}-^Jtie Martin (No. 
2) (1807), 2 Terr. L. 11. 304.— CAN. 

PART I. SECT. 3, SUB-SECT. 3,— 
0. (a) ii. 

g 3 iv, .1— While the Imputed 

offence miwt bo shown to he a crime 
under the law of the demanding State, 
yet. In determining whether there Is 
such evidence of orirntnalitv as aticora- 
ing to Canadian law would justify a 
commitment it the crime had been 
coininiUed In Canada, regard is to bo 
had to the essence of the act charged, 
& extradition is permitted if there 


exists the elements of the Imputed 
offence according to Canadian law. — 
WAfimNGTON State v. Fletcher. 
[19261 3 D. L. R. 420 ; [1926] 2 

W. W, R. 508 ; 46 Can. Grim. Oas. 
226; 20 Sask. L. R.^75. — CAN. 

•1. Foreign law — Mode of proof ,] — 
Utah State t?. Joneb (1925), 44 Can. 
Grim. CaB..355 ; [1925] 3 W. W. R. 
750.— CAN. 


PART I. SECT. 3, SUB-SECT. 3.— E. 

b I, .] ...jtie Martin (No. T) 

(1897), 2 Tcit. L. U. SOi.—CAN. 

PART HI. SECT. 1, SUB-SECT. 3. 
sk. Not absconding from jail,] 


Jaipal Buagat e. R. (1921), 1. L. R. 
1 Pat. 67.— IND. 

PART IIL SECT. 2, SUB-SECT. 1. 

ft. Cancellation of warrant^ Juris- 
diction of High Court ,] — Although Ex- 
tradition Act, 1903, 8. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedingB taken under chap. Ill 
of the Act & to direct any warrant to be 
oancelled & accused released, this does 
not oust the jurisdiction of the High 
to interfere where action has hot 
been taken under a valid warrant. — 
Jaipal Bhagat v, E. (1921), I. L. R. 
I Pat. 57.— IND. 
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Cases 29—80. 


English and Empire Digest Supplement, 


FACTORIES AND SHOPS. 

Part I. — Classification and Definitions. 

29. Add. Annotation : — ^Rold. Skinner v. Breach, 40. Add. Annotation Reid. Skinner v. Breach, 
[1927] 2 K. B. .220. [1927] 2 K. B. 220. 


Part HI. — ^Accidents. 


62. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

68. Add. Annotation : — Generally^ Refd. Atkinson 
V. L. & N. B. Ry. (1925), 42 X. L. B. 79. 

68a. .] — Resps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & cxliibited 
a notice proliibiting worknien from i*cmoving 
any guai*d without special instructions. The 
worlunen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the colliding 
gear & was killed. An informai/ion against 
resps. under 1901 Act, s. 1.36, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, that it was the 
fault of the workmen tliat caused the 
accident: — Held: under sect. 10 it was 
the duty of resps. not meiely to jirovide 
guards, but to fence the machinery securely, 
A as they had not performed tliis duty, the 
justices ought to have convicted them. — 
Thomas v. Bolton (THOMA^s) & Son, Ltd. 
(1928), 139 L. T. 397; 92 J. P. 147; 44 
T. L. R. 640 ; 26 L. G. R. 159, D. O. 

71. Add, Annotation: — ^Refd. Atkinson v. L. & 
N. E. Ry. (1925), 42 T. L. R. 79. 

76a, Machinery equally safe fenced or un- 


fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt impped off the pulley^ & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, was acting 
contrary to resps.* instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case ; — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,** which was the requirement of 1901 
Act, 8. 10 (1) (c), & there would have been no 
evidence to support the latter finding. — 
Atkinson v. London & North Eastern Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 260; 
134 L. T. 217 ; 90 J. P. 17 ; 42 T. L. R. 79 ; 
23 L.tl. R. 702 ; 28 Cox. C. C. 112, D. 0. 

80, Add, AnnoUdions : — As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 
028. Generally, Mentd. Scammell v. Attlee 
(1928), 45 T. L. Jl. 75. 


PART 1. SECT. 1, SUB-SECT. 1. 

sa. Flour miil.] — Held : a“ factory 
within Factories Act, 1894 . — Ski-by v. 
Banniqa^ (1901), 3 S. A. L. R. 21. — 
AUS. 

mi. Held : a drying yard, 

situate about live or six yards from 
a factoiy, was part of the factory. — 
Ramanatham V. R. (1926), I. L. R. 
50 Mad. 834.- IND. 


PART III. SECT. 1. SUB-SECT. 1.— A. 

70 iii. — — .) — A oo. was 

charged under 1901 Act, s. 10 (1) (c), 
with failing to keep its factory in con- 
formity with that Act, in respect that 
a dangerous part of the machinery, the 
cutter of a horizontal milling machine, 
wa« not cither securely fenced, or in 
such a position or of guoh construction 
as to bo equally safe to every person 


employed or working in the factory 
os it would have been if it had 
been securely fenced; — Held: (l)tbo 
question whether a part of tho 
machinery was ** dangerous ” within 
the Act was one of degree, Sc tho 
risk Involved in the use of the cutter 
did not reach a degree sufficient to 
Justify that part being clftasifled as 

dangerous ; (2) In any event, to 
secure a oon^ction, facte must be 
estabiishod to supfuort the second 
branch of the complaint, &, on tho 
facte, tho charge was not proven. — 
Laudek V. Baku & Stroud, [1927] 
S. 0. (J.) 21.— SCOT. 

81 iU. In an 

action by the widow of a deceased 
employee against his employer • pltf. 
alleged that deft, in contravention of 
Factories & Shops Act, 1912 (N.8.W.), 
neglected & omftted soouroly or at all 


tc fence the dangerous parts of a 
machine whereby deceased was injured 
& died. The jury returned a general 
verdict for deft. I'-r-Held : In the par- 
ticular circiunstances there should be 
a now trial, there having been a mts- 
dlrection on the question of contribu- 
tory negligence upon which tho Jury 
might have acted. -—OoriELD v, Water- 
loo Cabs Co., Ltd. (1924), 34 C. L. R. 
363.— AUS. 


81 iv. 


- .1— Con- 


iributory negligcnoe is not a (iefeuoo to 
m action to recover damages for 
>ersonal Injury, caused by a breacdi 
»f an absolute statutoiy duty imr>osod 
or tho benefit of a class of persons, of 
Yhich plif. Is a mombor.— Bouhkk v. 
Iutterpield Sc Lewis, Rti). (1927), 
18 0. L. R. 354 ; 27 S. U. N. S. W. 
39 ; [1927J Argus L. R. 3.— AUS. 
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VoL XXIV.— Factories and Shops. Cases 118— S99. 


118. 


Part IV. — Dangerous and Unhealthy Industries. 


Add* Annotations : — Hefd« Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
296 ; Lewis v. Guest, Keen & Kettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v* 
CrawBhay (1927), 96 L. J. K. B. 664; Besran 


V* Nixon's Navigation Co. (1928), 130 I.. T. 
647. 

129. Add. Annoiation -Generally ^ Mentd. Bennett 
V. Wliiteh-^ad, [1926] 2 K. B. 380. 

153. Add. Annotation : — Refd. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 


Part V. — Conditions as to Employment and Wages. 


192. Add. Annotation: — As (1) Consd. Ruther- 

ford V. Trust Houses, [1926] 1 K. B. 321. 

193. Add. Annotation : — As to (2) Dlstd. Ruther- 
ford V. Trust Houses (1926), 89 J. P. Jo. 
682. 

206a. Shops Act, 1913 (c. 24), s. 1.— 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or niainly in connection 
with the sale of intoxicating liquors or re- 
freshments for cons\impti,on on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, naniclv, that 
'‘shop assistant” includes “all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, Ltd., [19261 
1 K. B. 321 ; 96 L. J. K. B. 371 ; 134 L. T. 
630; 90 J. P. 62; 42' T. L.'R. 148; 24 
L. G. R. 245 ; 28 Cox, C. C. 161, D. C. 

236. Add. Annotation : — Refd. Pritchard r, James 
Olay (Wellington) (1926), 42 T. L. R. 139. 

261. Add. Annotation : — Refd. Riversdaie Mill Co. 
V. Hart (1926), 43 T. L. R. 73. 

263. Add. Annotations ; — Apld. .Tones v. Harris 
(1926), 43 T. L. R. 1, Consd. Hart v. Rivors- 
dale Mm Co., [1928] 1 K. B. 176. 

264a. ,] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
5Jd. for a complete pipe free from defects, 
other & smaller agreed prices ijor pipes de- 
fective in specified ways, c.gf., 5Jd. for a pipe 
that was bent. These agreed prices were 


fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept b^rt 's. as required by 
Truck Act, 1890 (c.^id), & no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
* length & free from defects, & in paying the 
smaller prices for defective pipes resps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other propei-ty of the employer,” — 
Pritchard v. James Olay (Wellington), 
Ltd., (1926] 1 K. B. 238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 

70 Sol. Jo. 206 ; 28 Cox, C. O. 122, D. C. 

A7mnlatwn Riveisdalts Mill Co. r. Hart, H927] 
IK.B. C2L 

264b. .] — By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), jijersons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ” rates of wages which had 
been agi’ced between the employers* & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, &» paid her the 
balance as her wages : — Hvld ; tliis deduction 
was not illegal as being in contravention of 
the Truck Acts. — Hart v. Riveksdale Mili. 
Co., [1928] 1 K. B. 176 ; 96 L. J. K.B. 691 ; 
137 L. T. 364 ; 91 J. P. 136 ; 43 T. L. R. 396 ; 

71 Sol. Jo. 407, C. A. ; affg. S. 0. sub nom. 
Riveksdale Mill Oo. v. Hart, [1927] 1 K. B, 
624, D. C. 

276. Add. Annotation : — Apld. Hart V. Riversdale 
MUl Co., [1928] 1 K. B. 176. 

277. Add, Annotation : — Consd. Hart v. Riversdale 
Mill Co., [1028] 1 K. B. 176. 


Part VI. — ^Administration and Penalties. 

299. Add. Annotation /—Refd. Atkinson v. L. & N. E. Ry. (1026), 42 T. L. R. 79. 


PART V. SECT. 3, SUB-SECT. 1. 

*k. Mealdimes — Interval for meals — 
Wfieiher part of hours of cmploi/rnent — 
(c. 3), «. 1 (3) efi* /.J 
’ — Tj^ employees in a shop began 
work at 7 .a.m. & stopped work at 


6.45 p.ni. One of thorn was allowed 
away for dinner from 10.45 a,m. 
nntu 11.45 a.m.. the other from 
2 p.m. to 3 p.m., approximately : — 
Held : althongn each of the employees 
was awa^ during part of the period 
11.30 to 2.30, their hours of employ- 
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ment included those hours, & their 
employer had contravened tho above 
Act by not allowing them an interval 
of three-quarters of an hour between 
those hours.— Hutchison v. Gumming, 
[19261 8. C. (J.) 110.— SCOT. 



English and Empibn Diqnst SuppLSiiasNT. 


Cases 6C-166. 


FAMILY ARRANGEMENTS. 

Part II.— Validity, and Effect. 

58. Add. Annotation : — Mentd. Jagger v. Jagger, 164. Add. Annotation : — ^Refd. Parr v. A.-G., 
[1926] P. 93. [1926] A. 0. 239. 

114. Add. Annotation: — Mentd. Ue Barratt, 165. Add. Annotation: — Consd. Be Carnarvon’s 
National Provincial Bank v. Barratt, [1925] Chesterfield S. E., Be Carnarvon’s Highclere 

Ch. 550. S. B., [1927] 1 Ch. 13S. 


PART n. SECT. 1. 

n i. — SiDH Gopal 1’. Biitari Lal (1927), I. h. II. 50 All. 284“ — IND. 
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?ol. ZZIV.— Cases 8— 161a. 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


S* For the para^aph in the original volume sub- 
stitute the following paragr^h : — 

— Defts., under a statute of 1791, built 
a toll* bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considei^ as part & parcel 
of the bridge. Pltfs., the cotmty council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. demed pltfs.’ 
right to free access to the school over the ap- 
proach : — Held : as the old highway consist^ 
of the approaches to the ferry plus ibe passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 


Part 11. — Creation and 

34. Add. Annotation : — As to (8) Refd. Layzell v. 

Thompson (1926), 48 T. L. K. 58. 

36. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58. 


liighways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — Yorkshirb, Bast Btdino, 
County Council v, Selby Bridge Co. of 
Proprietors, [1926] Ch. 841 ; 95 L. .T. Ch. 
86 ; 133 L. T. 628 ; 41 T. L. E. 602 ; 69 
Sol. Jo. 776 ; 23 L. q. E. 647, 

13a. Persons to cross on loot 

at low water.] — (1) Wkld: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
* traversed on foot (Eomer, J.). — Layzeix v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 58 ; 
affd. (1927). 96 L. J. Ch. 332, C. A. 


Transfer of Ferries. 

.]— Layzell v, Thompson, No. 13a, 

ante. 

Add. Annotation : — to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. E. 68. 


36a. 

61. 


Part III. — Rights, Duties and 

65. Add. Annotation : — ReW. Layzell v. Thomp- 
son (192«), 43 T. L. K. 68. 

66. Add. Annotations Generally, Refd. Winsford 

Entertainments v. Winsford U. D. O. (1924). 


Liabilities of Ferry Owner. 

23 L. G. R. 264 ; Yorkshire East Riding 
County Council v. Selby Bridge Co., [1926] 
Ch. 841. Mentd. Jaeger v. Jaeger Co. (1927), 
44 R. P. 0. 437. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


160. Add. Annotations : — As to (1) Refd. Metcalfe 151a. *•] Layzell v. Thompson, No. 

V, Boyce, [1927] 1 K. B. 758. Generally, Refd. 13a, ante. 

Layzell v. Thompson (1926), 43 T. L. R. 58. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

jb. Proof of ac^isUion of termini 
euffltkent — Proof of origin unnecessary.} 
— In an action by a railway oo. to 
interdict defender from conveying 
passengers for hire across a ferry : — 
Hefd: conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursnors, 


in the absence of any 
favour of defender, a prvmd fa(M title 
to sue, without the necessity of 
averring on what their author s tltl^ 
were founded. — ^L ondon* Miplanp & 
Scottish Rt. Co. v. M*I)onalp, [19241 
8. O. 836.~SOOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

sd. JRigM of ferry exercised hy 


others.) — In an action by a railway oo, 
to interdict defender from conv^ng 
passengers for hire across a ferry : — 
Held : a defence that pursuers had not 
exercised an exclusive right of ferry, 
in respect that other persons had, 
without protest, ferried- passengers for 
hire, was irrelevant. — LoimoN, Mip- 
LAND & Scottish By. Oo. v 
[1924] S. 0. 836.*~SCOT, 
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Cases 9—485. 


English and Empire Digest Supplement. 


FISHERIES. 


Part II. — Public Fisheries. 


9* Add, Annotation : — Generally^ Mentd. The SO, Add, Annotation : — Refd. The Harkaway, 
Fagemes, [1927] P. 311. [1928] P. 199. 

67. Add. Annotation : — ^Reld. South Stafford si) ire 
29. Add, Annotation: — As to {2) Refd. The Fager- Mines Drainage Comrs. v, Elwell (1927), 91 

nes, [1926] P. 185. * J. P. 163. 


Part III. — Private Fisheries. 


176. Add. Annotatiom : — Refd. Abrahams v. MacFisheries, [1625] 2 K. B. 18; Boev. BuaseU, [1928] 

2 K. B. 117. 


Part IV. — Fisheries In 

356. Add, Annotations : — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 
Generally, Mentd. Lagan Navigation Co. v. 
Lamoeg Bleaching, Dyeing & Finishing Co., 
11927] A. C. 226. 


relation to Navigation. 

366. Add. Annotation : — ^Refd. The Carlgarth, The 
Otarama, [1927] P. 93. 

368. Add, Annotation : — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 


Part VI.— Statutory Enactments relating to Salt Water 

Fisheries and Sea Fishing. 

486. Add. Annotation : — Refd. Evei-ton v. Walker (1927), 137 L. T. 594. 


PART III. SECT. 1, SUB-SECT. 5. 

130 i. Inland non-tidal lake — iMnd 
vested in Crown — Rights of owner or 
lessee of land extending to Idke .^ — 
McDonald tJ. Linton (N. B.), [19261 
3 D. L. R. 779.— CAN. 


PART V. SECT. 6, SUB-SECT. 1.— 

D. (a). 

sk. Within two hundred yards of weir 
— Weir used for supplying water to miUs, 
factories t or for navigation — Fisheries 
(Ir.)Act, 1850 (c. 88), s. 37.}— Ikeland 
r. QUIRKE, [1928] I. R. 231. — IR.* 


PART V. SECT. 6, SUB-SECT. 3. 

n i. .] — Tho owners of a 

bag'uet flshery duly removed the 
leaders of their bag-nets during: the 
weekly close time. In spito of this, 
they caught 165 salmon during eleven 
suoooBsivo weekly close times : — Reid : 
tho owners were guilty of a con- 
travention of Salmon Ffshorics (Soot- 
land) Act, 1868 (o. 123), s. 15 (2), 
in respect that compliance with bye- 
laws did not avoid the duty of observing 
the statutory prohibition against 
fishing for or taking salmon during tho 
weekly close time. — Abkbdben Har- 
bour CoMRfl. V. Stott, [19271 S. C. (J.) 
35.— SCOT. 


PART yi. SECT. 4, SUB-SECT. 4. 

sp. Bounty — Time of service on ship 
Regulations of December 10, 1807.] — 
Snow v. R. (1907), 11 Exoh. C. R. 164. 
-CAN. 

PART VII. SECT. 2. 

b i, Division of proceeds — Ship- 

wrcckcil sailors on board sealer ,] — 
Connell r. HUrke (18.59), 4 Nfid. 
L. R. 394.— NFLD. 

PART Vlll. SECT. 5. 

526 I. Oeneral rule — Jurisdiction 
oiisted.] — R. (Moor^ v. O'Hanrahan, 
[1927] I. R. 406.— Hi 
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Vol XXV.-Cases 7»~8S8. 


FOOD AND DRUGS. 

Part 11. — Adulteration and Impoverishment. 


76* Add, Annotation : — Folld. Bowker v, Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 760. 

78. Add, Annotation : — As to (2) Apld. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 760. 

78a. — .] — (1) Where a person is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — ^Bowker v, Woodroffe, 
Bowb^er V, Premier Drug Co., [1928] 1 

K. B. 217 ; 90 L. J. K. B. 750 ; 137 L. T. 
347; 01 J. P. 118; 43 T. L. B. 616; 25 

L. G. R. 306 ; 28 Cox, C. 0. 397, D. C. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v, Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante, 

136. Add, Citations: — 23 L. G. B. 16 j 27 Cox, 
C. C. 672. 

140. Add, Citations : — 23 L. G. R. 22 ; 27 Cox, 
0. 0. 678, D. C, 

Add, Annotation : — As to (2) Refd. Preston 
V, Grant (1924), 94 L. J. K. B. 126. 

147. Add, Annotation : — As to (1) Rcfd. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J, K, B. 750. 

148. Add, Annotation : — Refd. Bowker v, Wood- 


roffe, Bowker v. Premier Drug Co, (1927), 
96 L. J. K. B. 750. 

160. Add, Annotation : — As ( 1 ) Consd. Bowker 

V, Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

160a. Absence of recognised standard.] — 

Bowker v, WooDROPpj, Bowker v. Premier 
Drug Co., No. 78a, ante, 

174. Add, Annotation : — ^Folld. xJridges v, Griffin, 
[1925] 2 K. B. 233. 

187. After this case Insert Addition of colouring 
matter to milk.] — See No. 218a, posV* 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to bo read with any Act containing such 
a defence. — Beeman v, Knapp (1925), 134 
L. T. 224; 90 J. P. 7 ; 42 T. L. R. 131 ; 24 
L. G. R. 42; 28 Cox, 0. 0. 117, D. 0. 

243a. What amounts to.] — Applts., who manu- 
factured an article called “ R.’s rum & 
butter toffee,” supplied it to a confectioner 
with a warranty, & on analysis it was found 
. to contain rum & butter, & coconut fat. 
On a sumnfons against ajjplts. for giving a 
false warranty there was evidence that^ 
toffee made partly with coconut fat had been' 
sold for years as “ rum & butter toffee.” 
The justices convicted applts. :~—Held : the 
description ” butter toffee ” implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed. — 
Rieey Brothers Halifax, Ltd. v, Halli- 
MOND (1927), 44 T. L. R. 238, D. C. 

283. Add, Annotation : — As to (3) Refd. Conn v 
TumbuU (1926), 89 J. P, Jo. 300. 


Part III. — Sale of Unwholesome Food. 

368. Add, Annotation : — Refd. Prome United Breweries Co. v, Bath JJ., [1926] A. C. 686. 


PART II. SECT. 8. SUB-SECT. 3.— 

C. (a). 

110 ill. Whether property passed 

— Food S Drugs Act, 1908, ss, 5, 22.] — 
Walters v, Mitton, [1920] S. A. S. R. 
261.— -AUS. 

PART U. SECT. 8,' SUB-SECT. 3.— 
0. (b) iv. 

142 1. — Notice not seen by pur^ 
hcLser-'^nuB of proof. ]— Where au 


article of food exposed for sale bears a 
label iudioating that it does not con* 
form to the statutory standard of 
genuineness : — Beld : the seller must 
prove that the contents of the label 
wore brought to the notice of the pur< 
obaser. — Patterson v, Findlay, 
[1925] S. C. (J.) 63.— SCOT. 

PART U. SECT. 3, SUB-SECT. 3.— 

D. (b). 

sd. Ooffee.] — K. having asked accused 


for ooffee, roooivod a mixture oontaining 
at least 67 per oont, of chicory. When 
he asked for ooffeo K. expected to get 
an addition of chicory aooording to 
oommerclal usage: — Held: what K. 
got was substantially ohiooiy contain* 
mg au addition of some ooffee. Sc the 
commodity was not of the nature, 
Bubstanoe ^ quality demanded. 
Moodlby V. R. (1927), 48 N. L. R. 


J4I. 
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OmW 414ft— 57S. EKaUSH AKD EmFIEE BiG^BST Bt7II^UEUd3SNT; 


Part V. — Particular Articles of Food 


414a. Exposure lor sale — What amouiita to.] — 

baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way hack to the bakehouse, he was 
8topi)ed by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
imcertain which, if any, loaves would remain 
unsold, & thev were taken for the purpose of 
being sold if customers required them. — 
Keating v. Horwoqd (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. R. 472 ; 24 L. G. B. 
362 ; 28 Cox, C. C. 198, D. C. 

447. Add, Annotation : — ^Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add, Citation .•—27 Oox, 0. O. 687. 


476. Add, Annotation : — ^Di8tdl« Burrows v. Rapson 
(1927), 26 U G. B. 397. 

476a. Grdow oooasionally selling bottM 

milk.] — Applt. carried on ousiness as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, Sa resold about 
three doa^n bottles a week in the (kindition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered.-^ 
Burrows v, Bapson (1927), 25 L. G. B. 897, 
D. C. ' 

495. Add. Annotation: — ^R^d. Bridges n. Griffin, 
[1925] 2 K. B. 283. 

608, Add. Citation : — ^28 Oox, 0. O. 7. 


Part VI. — Control in Wartime. 


510. Add, Annotation : — Folld. Brocklebank v, 
B., [1926] 1 K. B. 62, 

555. Add, Annotation : — Generally^ Mentd. France 

Fenwick V. R., [1927] 1 K. B. 468. 

• 

658. Add, Annotation : — Generally^ Mentd. Ingle- 
wood Pulp & Paper Co. v. New Brunswick 
Electric Power Commission, [1928] A. G. 492. 

55 gi^. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B*, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 


quisitioned all bacon landed after such date : 
— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift & Co. v . Board of Tieuldb, [1926] 
2 K. B. 131 ; 96 L. J. K. B. 834 ; 136 L. T. 
391 ; 42 T. L. B. 461, 0. A. ; previous pro- 
ceedingsy [1926] A. C. 620, H. L. 

572. Add, Annotation : — Retd. R. v, Maidstone 
Prison, Ex p, Maguire (1926), 133 L. T. 
710. 


PART V. SECT. S, BUB-SECT. 4.— B. 

g I, Words descriptive of 

article sold ,] — Where maivrarine wa« 
Bold in a wrapper which bore, in large 
type, the woxds ** Channo Miuv:arine.** 
below which, in Bmaller type, were the 
words containing a small quantity 
of butter/* k the name ** Charmo ** 
was a duly approved addition to the 
word ** margarine,** & the seller, con- 
vioted nndOT Butter & Mar^rine Act, 
1907, 8. 8, appealed : — Reid : the 
words ** containing a small quantity 
of butter.** were merely descriptive of 
the arUole sold, & did not form part of 
a fancy or descriptive name which had 
not been approved ; Sc conviction 


quashed. — S omervilis Sc Barb, Ltd. 
V. C^AiAfEBS, (1926) S. C. (J.) 70. — 

SCOT. 


PART V. SECT. 4, SUB-SECT. 8. 

508 Ul, A 

dairyman was convicted of selling 
sweet milk which was not genuine, in 
respect that It contained less than 3 
per cent, of milk fat. The alleged 
deficlenoY in fat was established, but 
it was also proved that the milk had 
not been tampered with in any way, 
the deficiency being due to the xnilk 
having stood for some time in the oan. 
Sc to the sample having been drawn 


from a tap at the bottom after the 
cream had risen. No evidenoe was 
led as to the possibility or imposaibility 
of redistribnong the oonstituonte of the 
milk in the can by stirrizig or otherwise : 
— Held : accused had mfled to rebut 
the statutory presumption that the 
milk was not ^nuine, & the oonviotion 
was ry^t.—M*CAixuM v. Brooks, 
{19281 STO. (J.) 39,— SCOT. 


PART V, SECT. 6. 

■t. Flour — 8ctle in ttnmarked barrets — 
Seller not liable — Manufacturer or 
packer liable,] — R. v, Bebkhan (1844), 
2 U. C. R. 67*— CAN. 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part L — ^Conveyances Impeachable by Creditors under 

Statute. 


Annotation : — Apld* Be Wethered, Exp, 
Salaman, {1926] Ok. 167. 

188. Adi Annotation: — A$ to (4) Consd* Be 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1P26] Oh. 863. 

146. Add, Annotation : — ^Mentd. Be Debtor (1928), 
72 Sol. Jo. 860. 

262. Add, Annotation: — ^Refd. Be Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1926] Oh. 
868 . 

293. Add, Annotation : — ^Mentd. In the Estate of 
Plant, WUd v. Plant, [1926] P. 139. 

339 a, Subsequent sale to third party — 

Purchaser from sheriff entitled to recover.] — 


Kidd v, Bawunson (1800), 2 Bos. & P. 69 ; 
126 E. R. 1166. 

AnnotoMona Consd. Anmdoll t>. Phipps Sc Taimton (1804), 
10 Vea. 139. AlW. Watkins v. Birch (1813), 4 TaiiM. 
823 : Latimer v/Batson (1825). 7 Dow. & Ry. K. B. 106. 
Consd. Cook V. Walker (1855], 25 L. T. O. S. 51. Befd. 
JeMh e. Ingram (1817),, 1 Moore, O. P. 189; Cromack 
©. Heathoote (1820), 4 Moore, C. P, 357 ; Steward v, 
Lombe (1820), 1 Brod. & Bing^ 506. 

877. Add, Annotation: — He Lloyd’s Fumi- 
ture Palace, Evans % lx*. Oo., [1926] Oh. 
858. 

895. Add, Armotation: — Consd. Jagger v, Jagger, 
[1920] P. 93. 

396. Add, Annotation : — Consd. Jagger v, Jagger, 
11926] P. 93. 


PART 1. SECT. 2, SUB-SECT. 1. 

a i. .] — Deft, provided a house 

for her father in which to live rent free 
for the rest of his life, in oonsideratiQU 
of which he transferred a business 
block to her with the obieot of securing 
her for the rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
ander 13 Eliz. c. 5, Sc Fraudulent 
Preferences Act, K. S. S.. 1920 (c. 204) : 

; deft, held the title to the 
business block as trustee for her father, 
subject to a charge In her favour for 
the rent Sc upkeep of the house, Sc 
subject to deft.*s lien for such amount 
on her father’s equity, the property 
should be available for his creditorH. — 
Colonial Ikvhstiiiekt Sc Loan Co. v, 
Huan, (10251 4 D. L. R. 108; [imj 
8 W. W. B, 157.— CAN. 

d !. .J—Kkknlbtbidb 'V. 

PAimaDOB, (19251 3 D. L. It. 961. — 
CAN. 

n L •— — SasAatcheioan,] — 13 Eliz. 
Q. 5, is in force In Saskatchewan.— 
Bank of Montreal v. Reis, ri925] 3 
D. L. R. 126 : [1926] 2 W. W. R. 169 ; 
19 Sask. L. R. 428.— CAN. 

PART t. SECT. 8, SUB-SECT. 1. 

sa. Aaaignmenl to cover money taken 
from trust an^iovmi,] — HeJd: it could 
not be attacked by a creditor of the 
assignor.— B ank of Hamilton e. 
Black (1918), 87 D. L. R. 801 ; 24 

B. O. R. 394.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 0. 

185 fl. — — Ciroumstances 

In which the puroluu^r was estopped 
from setthkg up consideration.— 
MoOabty eTMoMuHRAY (1871), 18 Or. 
604.*-OAN. 

PART 1. SECT. 3, SUB-SBOT. 3.— B. 

157 il. * - MumoL- 

liAND V, Williamson (1868), 14 Or. 


FiOlT I. SECT. % SUB-SECT. 8.-- 

C. (b) I. 

177 L ExcepHona to gmerdl rvite^ 
8mmmt mpporUd ty other conaidera* 
Uionr-^Ai/rtmmd to separato^FoUowad 
^ immediate ss|M>hmon.H-HiLL v, 
nvuL (Man.), (192614 P* L. R. 688.— 
CAN. 

PART h SECT. 4, SUB-SBOT. 1. 

200 xb;. Halifax BaNkino 

Co, o, Matthew (1888), 16 8. 0. R* 
721.^AN. 

so. Ip. hri^ property into 


oow (Alta.). J19271 4 D. L. R. 1051 ; 
[19271 8 W. W. R. 693.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

224 il. .] — Doe d. Steel v, 

McGill (1842), 2 Ont. Dig. 2918.— 
CAN. 


PART I, SECT. 4, SUB-SECT. 2.— C. 

t i. .] — ^Tho transfer of his 

homestead from a husband to his wife, 
when he was insolvent Sc in order to 

g revent his creditors from satisfy* 
)g their claims therefrom : — HeW ; 
fraudulent. — Babrbtt v, BABON,il925] 
1 D. L. R. 474 ; (19251 1 W. W. R. 87 ; 
19 Saak. L. R. 207 ; 5 C. B. R. 448.— 
CAN. 

t iL — — The transfer by a 

husband to bis wife of his homestead, 
wbioh is exempt from seizure under 
execution, cannot be sot aside for the 
benefit of ttie husband’s cpodltors, — 
Russian Mercantile Oo., Ltd. v. 
Sloboda Sc Sloboda (Alta.), [19271 4 

D.L.R.931; [192713 W. W. B. 451.— 
CAN. 

a L Hutfxmd (ruatee for wife of 

property conned .] — Gray v. Ford, 
[1926] 1 W. W. R. 943 ; 84 B. C. R. 
517.— CAN. 


PART I. SECT. 4, SUB-SECT./ 6.— A. 

264 Hi. .1 — Galibert V. 

SOCIBTE D’ADHINISTRATTON GeNRRALB 

& Banqub Nattonalb Sc Oie. General 
D’Entbspbises Publiques, (1925] 3 
D. L. R. 1206 ; (19261 5. O. R. 688.— 
CAN. 

264 iv. .1 — Cumminos & 

Elub V. O’Flynn (1924), 84 B. 0* R. 
276.— CAN. 

264 V, .) — ^A sale by a son 

to his father, made when, the son was 
in Insolvent oltoumstanoes Sc with the 
common intent Sc effect of giving a 
preference: — Ueldc void. — Hunter r. 
LAWRIE, [1926] 1 D* L. R. 658 ; [1925] 
1 W. W. R. 411 ; 35 Man. L. R. 126.— 
CAN. 

264 vi. .1 — Bnfibli) 

Realty Ck>. v, Peterson (Bask.), 
[1926] 2 D. h, R. 10Q6.— iAN. 

264 vU. ^.1 — Canadian 

Oil Oo., Ltd. v. Jamieson (Sask.), 
[1926] 2 D. L. R. 1046.— CAN. 


PARf I. SECT. 4. SUB-SECT. 6.— C. 

•d. Under guaraniee — Voluntary con^ 
teyanoe eet oaidej— O ntario wind 
Engine Sc Pump Oo. v. Bobo (Alta.;, 

^ 
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PART I. SECT. 4. SUB-SECT. 6.— A. 

se. Under aale by parol*} — Held : the 
sale was void as agaiuOT subsequent 
creditors. — ^Williams v, Rapbljb 
(1880), 8 0. P. 186.— CAN. 


PART I. SECT. 4, SUB-SECT. 7. 

sf. Conveyance to wife — Onua of 
proof — Diacharge of onm *] — If land is 
transfeiTed by a husband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, inolnding the work- 
ing of the land, is colourable only must 
satisfy the ot. by showing facts Sc 
oiroumstanoes which go beyond raising 
a mere suspioion. — Johnstone Lumber 
Co. V. Hager, [1924] 1 D. L. R. 693 ; 
1 W. W. R. 889 ; 20 Alta. L. R. 286.— 
CAN. 


PART I. SECT. 4, SUB-SECT, 14. 

416 1 a. .1 — The assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading the 
orodltors of the lessee, is not a fraudu- 
lent assignment. — Dob d, Bigqard v* 
Millard (1839), 1 Ont. Dig. 480. — 
CAN. 

418 xiil. .] — Shaver v, Qold- 

HAR, [1925] 2 D. L. R. 1216.— CAN. 

si. MorUwfe to obtain loan to pay 
creditor — Preaumption that mortgage 
[LLER V. Osier, [1925] 4 
D. l; R. 692.— can. 

ik. Whai eonatitutea preference — 
Seourity given to creditor^ Debtor i»- 
aolvent.) — ^W., secretary-treasurer of 

f dtf. municipality, misappropriated 
unds. At hfs request deft, sent him 
a cheque to pay off a mtge., in re- 
payment sent deft, his own cheque, 
which was refused by the bank. 'Be 
also received from deft, a cheque to 

S urohase an interest in land, wmoh he 
eposited to the oredit of the munioi- 

g ality. He notified deft. Sc assigned 
im securities td cover the two eheques. 
Within sixty days of the assignments 
pltf. began action to set them .aside as 
preferential : — Held : under Assign- 
ments Act, R. B. S. 1909, then in foroe, 
the assignments to deft, were Toid As 
against pltf. Sc Should be set aside. — 
Mount Hope Rural Municipality v, 
FINDLAY a922), 66 D. L. R. 660 : 15 
&ujk. L. R. 40; [1921] 3 W. W. R. 
658, - CAN* 

sL Who ia o “ creditor Agent 
making adwmee out of funds of principal 
— No preaawre by principedfor aeourUy,} 
— Moutkt Hope rural Munioipalitt 
V, Findlay (1922), 66 D. L. R. 660 ; 
15 Sask. L. B. 40 ; (19211 3 W. W. R. 
OANf 



Cases 422a— 619s. Snglisq and Emfibb Digest Supplement. 


422a. .] — Re Lloyd’s Purniturb Palace, 

Ltd., Evans v. Tub Co., No. 428a, poaL 

428a. Issue of debentures to one creditor — 

Issue postponed for benefit of company.] — 
Where a co. agrees to issue debentures to a 
creditor as security for past future loax^, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 


authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Bomeb, 
J .). — Ee Lloyd’s Pdrniturb Palace, Ltd., 
Evans v. Tbe Co., 1 1925] Ch. 853 ; 95 L. J. Oh. 
140; 134 L. T. 241 ; [1920] B. & O. B. 29. 


Part II. Conveyances Impeachable by Subsequent 

Purchasers under Statute. 


547. Add. Annotation : — Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

561. Add. Ayinotaiion : — Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

594. Add. Annotation: — As to (1) Refd. Bird v. 
1. R. Comrs. (1924), 12 Tax Cas. 785. 


604a. Settlement with uses in remainder.] — Held 
fraudulent against a purchaser. — ^A non 
( 1606), Lane, 22 ; 146 K. B. 267. 

619a. .1 — Hkisier v. Olauke (1709), 2 Eq. 

Cas. Abr. 46 ; 22 E. B. 41, L. C. 


PART I. SECT. 6, SUB-SECT. 1. 

o. Delete this cose. 

t i. , On crops raised bj/ vendee.] 

— If land l8 tranaferrod by a busbana 
to bis wife, who bond fide worbs the 
land on bor own account, even If the 
transfer is one that as aerainst creditors 
can bo set aside, tbe wife is entitled to 
the crops raised under her operations. 

JOH^^8TONl^ LirWBER CO. V. HaOKU, 

f 1 924 II D.L. K, 693 ; 1 W. W. R. 389 ; 
20 Alta. L. K. 286.— CAN, 

t ii. — .] — The fact that a 

sale of land is found to bo fraudulent 
6c voidable as against execution 
cjrcditors of the vendor, does not 
entitle them to seize crops grown 
thereon by the vendee, although the 
rule is otherwise if the transaction Is 
shown to be a mere sham, — Banque 
Canadienne Nationale V. Tencha, 
119271 4 D. L. 11. 665.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.~A. 

tn. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appointed .] — Fox v. NiPissiNO 
liY. Oo., Goodebiiam V. NiptsaiNO Ry. 
Co. (1881), 29 Gr. 11.— CAN. 

PART 1. SECT. .6, SUB-SECT. 2.— 
D. (a). 

sp. Secured creditor.] — If the se- 
curity of a secured creditor is suihoient 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pic- 
ferencos Act, R. S. S., 1920 (c. 204). — 
Barrett v. Baron, [1925] 1 D. L. 11. 
474 : 119251 1 W. W. R. 87 ; 19 Sask. 
h. R. 207 ; 5 C. B. R. 448.— CAN. 

sq. S. P. MoLkan V. Ratkktn 
fSask.), I1926J 4 D. L. R. 174 ; 11926) 
2 W. W. R. 671.— CAN. 

st. Not creditor advising conveyance.] 
— Blackley v. Kenny (1889), 16 
A. R. 622.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
D. <c). 

m I. .) — Pltf. suing for a tort, 

such as slander or malicious prosecu- 
tion, is not a creditor of deft, until 
he has recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was made because of 
the threatened action. — Fisher v. 
Kowslowski (1913), 25 W. L. K. 417 ; 
5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 

m ii. .1 — judgment creditor 

may in his own name maintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execution in the 
hands of the sheriff. — B rown v. Weil, 
[1927] 4 D. L. R. 218 ; 61 O. L. R. 55.— 
CAN. 

sw. Judgment for aZiwioay.]— Where 
a wife, having obtained a judgment for 

S ermanent alimony, brought an action 
3 have a release executed by the 
husband set aside & the transaotiMi 
declared preferential, fraudulent, 6c 
void, under Fraudulent Ctohvcyances 
Act, R. S. O., 1914 (o, 105):— ifeW; 
even if pltf. was not her husband’s 
creditor she could nevertheless bring 
an action, for under sect. 3 ** creditors 
& others ** were protected. — ^Shephard 
V. Shephard. [1925] 2 D. L. R. 897 : 
50 O. L. R. 665; affg.^ [1924] 3 
D. L. R. 666.— CAN. 


PART 1. SECT. 6, SUB-SECT, 2.— B. 

d (p. 220) i. Unless execution 

creditor.] — Joi execution creditor, who 
sues to sot asido a transfer by his 
debtor on the groimd that it is fraudu- 
lent against creditors, is not obliged to 
sue on behalf of all other ciuditors of 
debtor as well as bimsolf. Origin of 


the distinction in this respect between 
execution creditors 6c simple contract 
oreditoTB reviewed. — St. Greoob MERt 
CANTILE Co. V. HALBACH & BANK OF 
Montreal, [1927] 1 D. L. R. 761 ; 
[1927] 1 W. W. R. 247 ; 21 Sask. L. R. 
315.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— D. 

Ii i, — Sctrible: in an 

action under Fraudulent Preferences 
Act, R. S. S., 1920 (o. 204), the onus 
is. always on pltf. of proving debtor’s 
Insolvency, — McLean v. Ratekin 
(Sask.), [1927] 4 D. L. R. 739; [1927] 
3 W. W. R. 444.— CAN. 

o (p. 223) i. .] — Id an 

action to set asido as fraudulent against 
creditors a tiunsfer between sisters : — 
Held : the corroborative evidence 
necessary to meet the primd faeU case 
which pltf. established by showing a 
tmnsfer bet>voon near relatives in cir- 
cumstances of suspicion, bad been 
supplied. — Lundqhist v. Puls, (19251 
3 1>. L. R. 84 ; [1925] 1 W. W. R. 
834.— CAN. 

o (p. 223) ii. -.] — Kushner 

V. Yasinka (Sask.), [1927J 4 D. L. R. 
697 ; [1927] 3 W. W. R. 328.— CAN. 

« (p. 223) 1. .] — Knox v. 

vShaw, [1927] 3 D. L. R. 1185 ; [19271 
2 W. W. R. 494 ; 31 Sask. L, R. 593.— 

CAN. 

8 (p. 223) ii. — .J — Biu)WN v. 

Weil, [1927] 4 D. L. R. 218; 61 

O. L. R. 66.— CAN. 

8 (p. 223) iii. .] — Kushner 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
097 ; [1927] 3 W. W. R. 328.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
B. (a). 

672 i. Necessity for valuable eonsiderch 
tion.] — Doe Pboudi<pot v. MoOrae 
(1842), 6 O. S. 502.-^AN. 
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VoL XXV. — ^F^dalent and Voidable Conveyances. Cases 807a— 909a. 


Part III. Conveyances Impeachable from Position 

of Parties. 


807a. — — .] — conveyance by a weak man for a 
small consideration set aside. — C labkson v. 
Hanway (.1723), 2 P. Wms. 203 ; 24 E. R. 
700, L. a 

Annotaliofia : — Consd. Cray v, Mansfield (1750), 1 Ves. Son. 

379. Befd. Hawes v, wyatb (170^, 2 Cox, Cas. 203 ; 

Blachford v. Christian (1820), 1 Knapp. 73. 

831a. Deed not fully explained to donor.] — 

Philijpson V, Kerry (1863), 32 Bcav. 628 ; 
9 L. T. 40 ; 11 W. R. 1034 ; 55 E. K. 247. 

Armoiation : — ^Apld. EUls v, Ellis (1900), 26 T. L. K. 166. 

834a. .] — voluntary gift will be set aside 

when the relations between the donor & the 
donee have at, or shortly before, the execution 
of the gift been such as to raise a presumption 
l:hat the donee liad influence over the donor, 
unless the donee discharges the onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under circumstances 
whicli enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted ; & the presumption may be 

rebutted even if the advice, when given, was 
not taken,— T nche Noriah Binte Mohamed 
Tahir v. Shaik Allie Bin Omar Bin 
Abdui.lah Bahashtjan (1028), 45 T. L. R. 

1 , P. 0. 


844. Add, Annotation : — Consd. Inche Noriah 
, Binte Mohamed Tahir v, Shaik Allie Bin 

Omar Bin Abdullah Bahashuan (1928), 45 

T. L. R. 1. 

844a. .] — Greenlaw v. Kino (1841), 10 

L. J. Ch. 129 ; 5 Jur, 18, L. C. 

Annotalions : — Retd. Llewellyn v, Badeley (1842), 1 Haro, 
527 ; Walsimsrliain v, Goodricke (1843), 3 Hare, 122 ; 
Beaden v. King (1852), 9 Hare, 499 ; Boyd v. Barker 
(1859), 28 L. J. C^. 445 ; Quest v. Smythe (1870), 5 CJb. 
App. 553, n. ; Fenner v. L. & 8. E. Ry. (1872), L. R. 7 
Q. B. 767. 

845. Add. Annotation : — aliisd. Inche Noriah 
Binte Mohamed Taliir v. Bhaik Allie Bin 
Omar Bin Abdullah Bahashuan (1928), 45 

T. L. R. 1. 

895a,. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
lie Biel'8 Estate, Gray v. Warner (1873), 
L. R. 16 Eq. 677 ; 42 L. .1. Ch. 556; 28 
L. T. 835 ; 21 W. R. 808. 

Annotation .‘—Retd. Harloe e. Hetrloe (1875), 44 L. J, Ch. 512. 

909a. .] — Beane v. Rastron (1792), 1 Anst. 

64 ; 145 E. R. 801. 


PART III. SECT. 1. 

1 i, Oraivlor vrUhaut bminena 

experience.] — Held : the Jnstnunents 
were void in equity. — E dinburgh Life 
ASSUT tANOK Co. V. Atxen (1871), 18 
Gr. 425.— CAN. 

p i, ) Grant in consideration of 

maintenance for life.] — A woman, 69 
years old, transferred land to defts. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death sot aside as 
procured by undue Influence : — Held : 
the transaction was properly set aside. 
— Watkins w. Coombks (1922), 30 
C. L. R. 180.— AUS. 

p ii. c£? illiicraie,] — Conveyances 

set aside on grounds of improvidence, 
&; want of proper professional advice — 
8HANAGAN V, SHANAOAN (1884), 7 

O. H. 209.— CAN. 


PART III. SECT. 2, SUB-SECT. 1. 

e (p. 259) i. ,]— Plaetzek v . 

Raymond (Ont.), [1927] 2 D, L. R. 
389 ; 8 0. B. R. 181.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— M. 

sz. Fiance e <£• fianc^*B father.] — ^Whero 
shortly after the death of assured the 
beneficiary, his tlanc6e, assigned to 
Ills father, without consideration, all 
her inteiHiSt in the policy & the bemiflts 
thereof ; — Held : in the circumslaiicos 
she should be declared entitled to the 
insurance money. — Redmond v . Bouey 
(Man.). [19271 1 D. L. R. 1057 ; [1927 J 
1 W. W. R. 386,— CAN. 


PART in, SECT. 8, SUB-SECT. 1. 

r i. .1 — PItf. purchased land from 


deft. Subsequently pltf.’s husband 
having been convicted of a crime & 
sentenced to imprisonment, deft, 
induced pltf. to retransfer tlie land to 
blm : — Iichl : pltf. having been imposed 
on, & having convoyed the land for 
loss than the i*eal value thereof & 
without independent advice, the trans- 
fer should bo set aside.-— Coup v. 
IlUNi’EHUOll), 1 W, W. H. 314. — CAN. 


PART III. SECT. 3, SUB SECT. 2.- A. 

936 i. Principles of relief — Presnmp- 
tion of incapacity .] — Expectant heirs 
& reversioners noetl to bo protected 
against the consequonoos of their own 
improvidence in dealing with designing 
men, — Morev v . Totten (1857), 6 Gr. 
176.— CAN. 
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English anb 


Digest 


FRIENDLY SOCIETIES. 


17 , 


Part Mi. — Unregistered Societies. 

Annotation : — Ae to (S) Retd, Greenberg v. Oooperstein, [1926] Oh» 667. 


Part IVi~ Collecting Societies. 


86. Add, AnnoteUion : — ^Apld. Bell v. Barker 
(1927), 91 J. P. 189. 

.] — Industrml Assurance Act, 1923 (C. 8), 

s. 26 (1), applies whether the transaction 
involves tranter of the whole membership 
or interest of the assured, or of only • one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 

S srson assured with, the new society. — 
BIX V. Haiikbr, [1928] 1 K. B. 888 ; 97 
L. J. K. B. 156 ; 138 L. T. 226 ; 91 J. P. 189; 
44 T. L. B. 33; 26 L. G. B. 605; 28 Cox C. C. 
461, D. C. 


Part XII.— 

109a. Agent — ^Termination of employment — ^Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules* though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. j^ached the age of sixty-flve defts. 
altered their rules, by providing that agents 


Officers. 

should be compulsorily retired at the age of 
sixty-flve, & defts. terminated plii.'e employ- 
ment : — Held : as the rules, on the face of 
them, were alterable, pltf, was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.- — Pagb v, 
pooL Victoria Pribndly Society (1927), 
43 T. L. B. 712, C. A. 


Part XIII.- 

188. Add- Annotaiion Apld. B. v. BanoMhire 
JJ.. Er p, Tyrer ri9261 1 K, B. 200. 

175a. Insurance of child for more than statutory 
amount.] — Beeps., an industrial assurance 
CO., issued thr^ policies of insurance 
in respect of the life of a child, for 
sums which ^gregated more than the 
statutory maximiun, though each was for 
a ^m less than that maximum. Bach 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 
s, 39 (2) : — Held : (1) the words in sect. A (1) 
** relating to payments on the death of 
children'' were merely descriptive of the 
group of sects, in the 1896 Act headed “ Pay- 
ments on death of children," & did not limit 


Membership. 

those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to Insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the oo. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance CO. did not insure u*om the time only 
when the policies were taken out, but (Lord 
Hewart, O.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, j.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.-r~HARKBR v. 
Britannic Assurance Oo., Ltd., [1928] 
1 K. B. 766 ; 97 L.-J. K, B. 369 ; 188 L T. 
395 ; 91 J. P. 61 ; 44 T. L. B. 243 ; 72 
Sol. Jo. 121 ; 26 L. G. B. 136 ; 28 Oox, O. O. 
475, D. C. 


Part XV Ml. — Disputes. 

277. Add. Annotation : — ^Meptd. Palmer v. Crone, [1927] 1 K, B. 804. 


PARTXIII. BBCT. 4, SUB-SECT. 2.-^. 
•a. 


^MocUUioiM Act v, Wiknipbo MUbwiaws Assoon., 
R, 8, 19U (c, of [19271 1 D. L. R.?! ; $6 Man. L. r 

bv€-taw OB to nomination. H-Thbobald 163 ; 11926] 3 W, W. «. 837.-— CAN, 
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VoL XXV.— Ftton^ Sodetii«Sr Cmw 8&1K-4S0. 

Part XIX. — Offences, Penalties and Proceedings. 

822» Add. Annofaiion Fi^wick v. Gyani, [1925] X K. B. 617. 


Part XXII. — Dissolution. 


430* Add. Annotations: — As to (1) Retd. I. B. 
Oomrs.v. Soc. for Relief of Widows Orphans 
of Medical Men, 1. B; Oomrs. v. Medical 


Charitable Soc. for West Riding? of Yorkshire 
(1926), 42 T. L. R. 612 ; 1. R. Oomrs, v, York- 
iJre Agricultural Soc., [1028] 1 K. B. 611. 


PART XX. SECT, k 
10 . Right to secfde.'h-Ta the ahsenoe 
of Rtatntory prorifllons there is ao 
power in a orancb lodge a friendly 
society to seoedo from tnb order to 
which it helonga, nnloBP the power is 
expieefdy conferred by the nUes of the 
Boriety. RembU: eron if the niles 
irlve a right to secede, there is no 
praotioal method of doing so, tmlees 
machinery is provided for tho purpose, . 
— iNDiyENPENT OBDER OP ODDPEL- 
liOWS e. INPBPEKPEMT OBPEB OF 

Odpfbxxows Bon Accord Lodge 
No. 11, t1901-S] S. A. L. B.62.— AU8. 

•d. Effect of seecMion — On property 
d: funde.h-^A. mere right to secede 
does not confer a power In tho seceding 


lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of a friendly society providing 
that a lodge which is expelled shaJl 
forfeit Its property to tho ruling 
authority of the society is not ultra 
viree .-^ Independent Order of Odd- 
fellows V . Independent Order op 
Oddfelix)ws Bon Accord Lodge 
No. 11. (1901-81 8. A. L. R. 62.— AUS. 


sf. Secession by Scottish branch of 
Enffiish society — Refusal to grant cer- 
tiflcaie of secession — Jurisdiction of 
Scottish ceurte. 1— The Scottish branch 
of a friendly society, whose registered 
office was in England but whose rules 
had been recorded In Scotland, resolved 


to secede from the parent body, & 
applied to ^e secretary of the society 
for a oertlfliate of secession in order 
that the branbb r ight be registered os 
a separate socle., in Scotland. The 
oertinoate |||ving been refused* the 
branch brommt a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
8. 91, for an order on the society to 
grant a certificate : — Held : the ct. 
had inrisdictlon to enteitaln tho peti- 
tion. & procedure by way of a summary 
Ution tinder sect. 91 was a convenient 
practical method of invoking the aid 
of the ct. — Sons of Tkmpekanob 
Friendly Society, [1926] S. C. 418. — 
SCOT. 



631 


Cfases 76—387. 


English AND Empire Digest Supplement. 


GAME. 

Part IV. — Persons having Rights over Qarha 

76. Add, Annotation Refd. Swayne v. Howells (1626), 43 T. li. R. 14. 

Part VII. — Gamekeepers. 

354. Add, Annotation : — Refd* Barnard v. Bvans, [1025] 2 K. B. 794. 

Part VIII. — Licences. 

n. 

387. Add. Annofation : — Refd. Clark v. Westaway, [1027] 2 If. B. 597. 
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Vd. XJCV.-Oases 1-171, 


GAMINtS AND WAGERING. 


Part I.— Gaming and Wagering Contracts Generally. 


1. Add. CUedion 69 Sol. Jo. 824. ^ 

2. Add. AnnoUdiom : — Con$d. Ellesmere v, Wal- 
lace (1928), 44 T. L. R. 798. Apld. Weddle, 
Beck V. Hackctt (1928), 46 T. L. R. 67. 
Retd. Kennedy v. Thomassen (1928), 46 
T. L. R. 122. 

13. Add. Annotations : — Folld. Barnett v. Banker 
(1926), 41 T. L. R. 660. Consd. Ironmonger 
V. Dyne (1928), 44 T. L. R. 497. Reid. 
Cooper V. Stubbs, [1925] 2 K. B. 758 
Weddle; Beck r. Haokett (1928), 46 T. L. R. 67. 

15a. Agreement to reler betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — Joe Lee, Ltd. v. Dalmeny 
( tiORD), Same v. Tattersall’s Committee, 
[1927] 1 Ch. 300 ; 96 L. J. Ch. 174 ; 136 L. T. 
376; 43 T. L. R. 119 ; 71 Sol. Jo. 20. 

15b. Contract between Jockey Club & racehorse 
owner.] — A contract between the Jockey 
Club & a racehorse owner that he will pay 
an entrance fee for the privilege of running 
a. horse in a race for a money prize, & that 
if the horse does not run, he will forfeit the 
entrance fee or part of it, is a contract by 
way of wagering, & is unenforceable by 
reason of Gaming Act, 1845 (c. 109), s. 18. — 
Ellesmere (IjORD) v. WAUiACE (1928), 44 
T. L. R. 798 ; 72 Sol. Jo. 629; revsd. (1929), 
167 L. T. Jo. 114, C. A. 

15c. Transactions in foreign currencies. — Iron- 
monger & Co. V. Dyne (1928), 44 T. L. 11, 
497, C. A. 

Annotatuyn : — CoDSd. Wocldle, Beck v. Hackett <1928), 45 
T. L. B. 67. 

26. Add. Annotation : — ^Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

52. Add. Annotation: — Refd. Ellesmere v. Wal- 
lace (1928), 44 T. L. R. 798. 

53. Add. Annotaiion: — Reid. Ellesmere v. Wal- 
lace (1928), 44 T. L. R. 798. 

55. Add. Annotation : — ^Distd. Burrell v, Leven 
(1926), 42 T. L. R. 407. 


58. Add. Annotations : — Distd. Burrell v. Leren 
(1926), 42 T. L. R. 407.^ Refd. Richardson 
V. Moncriefle (1926), 43 T. L. R. 32. 

62a. .] — An agreement by debtdt to pay 

a debt resulting from a betting transaction ; — 
Held : to be enfo»*ceable, althpugh obtained 
under the tlireat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersail's, — ^Buxton v. Gum- 
ming (1927), 71 Sol. Jo. 232. 

64. Add, Annotation : — Dultd Hyde v, Tyler 
(1926), 42 T. L. R. 44^ 

64a. .] — Pltf. backed a horse with deft. 

for £10 the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee, The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had a^»eed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter- 
sairs Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to i)ay such sum as the Com- 
mittee might find to be payable, the action 
failed. — ^Hyde v. Tyler (1926), 42 T. L. R. 
652 ; 70 Sol. Jo. 866, C. A. 

70. Add. Annotation : — Apld. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 

70a. Agreement to compromise action.] — A 

mere agreement to compron^e an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — ^Burrell & Son v. 
Leven (1926), 42 T. L. R. 407. 

130. Add. Annotation : — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

131. Add. Annotaiion: — ^Mentd. Campbell v. 
PoUak, [1927] A. C. 732. 

171. Add. Annotation: — ^Mentd. Oayzer, Irvine v. 
Board of Trade, [1927] 1 K. B, 209. 


PART I. SECT. 1. 

1 i. Distinguiaihed from speculative 
transaedtone .] — The mere foot tliat a 
transaction is spoonlative does not 
make it a waeoring one. — Kanwab 
BHAN’SUKHA Nand V. Ganpat Rai- 
Ram Jiwan (1926), I. L. R. 7 Lah. 
442.— IND. 

10 i. Seoerahle contract.] — Pltf. & 
deft, entered into an affreement 
whereby pltf. was to tram deft.*s 
liorses for trotting, & deft, was to pay 
£2 per week for each horse, givo pltf. 
one^fourth of stakes won, & further, 
whoa a horse was in a race Sc had 
a reasonable ehanoe of winning, deft, 
was to put £5 on the totalisator Sc pay 
to pltf. any dividend reoeived : — Held : 
(1) an agreement by an owner to pay 
to bis trainer one-fourtii of the stakos 
won was valid Sc enforceable ; (2) the 
term t>f the contract whereby invest* 
ment Was to be made on the totalisator 



unlawful thereby, the promises being 
iudopondent, & the lawful promises 
being capable of enforoomont. — W ilson 
V. Hogarth, [1927] N//.. L. R. 332.— 

N.Z. 

. -Wilson v. IIogarth, 
No. 10 i, on#c.— N.Z. 

•a. Agreement for payment of 
differences — Arising out of wagering 
coafrocf.J— Where a forward contract 
for the purchase Sc sale of goods is void 
on the ground of wagering under Con- 
tract Act, 8. 30, a snbsoquent .cross 
contract, as a result of which the 
dlSerenoes payable under the original 
wagering contract are settled, Is void 
under Bombay Act III. 1865, s. 1. — ► 
JiVANOHAND GaMBUIRMAL, ETC. V. 
Laxhinabatan Ganbbhram (1925), 
I. L. R. 49 Bom. 689. — IND. 

•b. Agreement by racehorse owner to 
nay fratner share of stakes won.] — 
WILSON V. Hogarth, No. 10 1, ante. — 
N.Z. 


PART 1. SECT. 4; SUB SECT. 2. 

h i. .] — Where deft, sold for 

pltf. horses won by pltf. at a raffle. Sc 
received the purchase money ; — Held : 
lie could not refuse to pay it over, on 
the ground that pltf. had obtained tha 
horses by gambling. — Jamieson v. 
Sherwood (1856), 14 U. C. R^ 282. — 
CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

181 iil. .] — Where during" a 

game of dice cheques are given by one 
])laycr to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
illegal consideration. 

If In an action brought on such 
cheques the evidence discloses the 
Ulei^ consideration the trial judge 
should dismiss the action, oven though 
the illegality has not been pleaded. — 
OoOaiNS V. MOKRIHON, [19251 2 D. L. R. 
1203 ; [1925] 2 W. W. K. 75.— CAN. 
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189. Add* Annotation : — Reid. Hill v* Fox (1858), 
31 L. T. O. S. 118. 

205a. -.1 — Pltf. & other players of 

chemin de fer took it in turn to be ci»oupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £600, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &i/or other persons. In an action 
on the cheque : — Held : a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, the action failed. 
— Kichabdson t; Moncribfpb (1026), 43 
T. L. B. 32. 

224 . Add, Annotation : — As to {\) Reid. Be Wilson. 
Ex p. Salaman v. Keith, Prowse (1925), 133 
L. T. 814. 

226 . Add* Annotation : — Reid. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

220 . Add. Anno* tion : — Reid. Falcon v. Famous 
Players FUm Co. (1926), 42 T. L. R. 91. 


239. Add, Annotation : — Folld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage V, Baumgart (1927), 90 L. J. K. B. 789. 

240. Add, Annotation : — ^Refd. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plagei;. Baumgart (1927), 96 L. J. K. B. 789. 

243. Add, Annotation : — ^Folld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 

245. Add, Annotation : — Folld. Soc. Anon, des 
Grands Btablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 

245a. .] — ^Where money is lent in 

a foreign country for the purposes of gaming 
& gaming in that country is not iltegal, & 
cheques payable in England are given for 
the money lent, pltf. can imore the security 
& sue as for money lent to deft.-— S oci6t6 
Anonyme des Grands Etabussbments de 
Touquet Paris-Piagb v, Baumgart (1927), 
96 L. J. K. B. 780 ; 136 L. T. 799 ; 43 
T. L. R. 278. 


Part II. — Games, Gaming and Gaming Houses 


264. Add, Annotation : — As to (2) Consd. R. v, 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12. 

256a. -.] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
s. 3, are for the judge, & not the jury. — 
R. V. Kirby, Parker & Patrick (1927), 20 
Cr. App. Rep. 12, C. 0. A. 

260. Add, Annotations : — As to (4) Reid. Richard- 
son V. Moncrieffe (1926), 43 T. L. R. 32. 


Generally, Refd. R. v, Berg, Britt, Oarrd & 
Dummies (1927), 20 Or. App. Rep. 38. 

261. Add, Annotation : — ^Refd. Richardson v, Mon- 
crieile (1926), 43 T. L. B. 32. 

275. Add. Annotation : — Folld. Bennett v. Ewens, 
[1028] 2 K. B. 610. 

278. Add, Annotations : — As to {1) Folld. Bennett 
V. Ew^ens, [1928[ 2 K. B. 510. As to (2) 
Consd. R. V, Kirby, Parker Patrick (1927), 
20 Or. App. Rep. 12. 

286. Add. Annotation: — Apld. R. i’. Berg, Britt, 
Carr6 & Dummies (1927), 20 Cr. App. Rep. 
38. 


PART II. SECT. 1, SUB-SECT. 1. 

252 i. Prizes provided out of 

admission money .] — A person Mred a 
hall for one night. & another hall for 
two n^hts. Sc adyertised that whist 
drlyes. open to the public on payment 
of one filing for admission, would 
be held in the halls on those nights. 
A large number of people attended. & 
prizes were awarded to the successful 
players. The purchase of the prizes ' 
was defrayed out of the admission 
money, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming, in view ot the facts that the 
element of ebanoe predominated in 
the game. Sc that the prizes were derived 
from the admission money. Sc It was 
Immaterial whether the proooedinm 
were or were not detrimental to the 
morals of the community ; <2) accused 
had managed, conduct^, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three isolated occasions. — Bunton v. 
Miller, [1920] S. C. (J.) 120.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— E. 

b 1. .] — R. v. Arnold, [19271 4 

D. h. R. 206 ; 48 Can. Crim. Cas. 101 ; 
60 O. L. R. 582.— CAN. 

t i, : a machine 

known as the Callle Victory Vendor ” 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (c. 23), s, 1 (1), applied. — Uuvi 
V, Milli». [1927] S. O. (J.) 87.— SCOT. 

PART IL SECT. 2, SUB-SECT. 1. 

•d. Oeneral rule.1— Where a game as 
played on premises encourages an 


Indulgence in all classes of the com- 
munity ot the propensity to gamble, & 
is Injurious to public morals Sc a common 
law nuisance, the premises are a 
common gaming house. — Dawson v. 
Sinclair, [1926] N. Z. L. R. 721. — 
N.Z. 


284 1. Proprietary club — Need not be 
open to public .] — A common gaining 
bouse is one in which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difrerenoe that its use is 
restricted to subscribers & members 
of a club. Sc it is not open to all persons 
desirous of using it. — Re Chinniah 
(192,3), I. L. R. 47 Mad. 426.— IND. 


2S4ii. 


In which poker played ,] — 


An incorporated oo., the proprietor of 
a ** club ** In Which mombership was 
secured by payment of a periodical 
fee, 8c where stud poker was played, 
the players being required to buy oards 
from the “ club ” Sc grum, fruit, candy 
or soft drinks being Buppllod on each 
sale of oards : — : to have been 
property convicted for keeping a 
common gaining house. — R. v. Train- 
men’s Club (1926), 46 Oan. Olm. Cas. 
231 •, 20 8ask. L. R. 401 ; [1026] 

1 W. W. R. 830.— OAN. 


o i. .] — On a prosecution 

for keeping a common gaming house : 
— Held : premises on which were fotmd 
cards, poker ohlps, dioe, a round 
cloth-covered table & a ** punch 
board,” were ” provided with any 
means or contrivance for unlawful 
betting or gaming ** within Criminal 
Code, B. 986. — R. v. Cot, [1925] 3 
W. W. R. 538 ; 44 Can. Cnm. (3as. 
119.— CAN. 
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keeping of a 

” multiseller ” for gain : — Held: to 
render the plaoe in whloh it was kept 
& where It was ” played ” by persons 
resorting thereto, a common gaming 
house. — R. V. Elasz (1928), 45 Can. 
(>im. C^. 257 ; 20 S^k. L. R. 605 ; 
[19261 2 W. W. R. 368.— CAN. 

af. Under Gaming Act, 1908, s. 4.1 — 
Weathered v. FtrzGiBBON, [1925] 
N. Z. l4. R. 831.— N.Z. 

PART U. SECT. 2, SUB-SECT. 2. 

h i. Acting as ” banker ” 

but not residing in common gaming 
house.] — Held: not to Justify a con- 
viction as keeper of the house. — K. v, 
Mark (1924), 43 Can. Grim. Oas. 368. — 
CAN. 

h li. Under Gaming Act, 

1908, 8, 4,1 — ^Weathered v, Fitz- 
GIBBON, [1926] N. Z. L. R. 831. — ^N.Z. 

PART II. SECT. 2, SUB-SECT. 8. 

g 1. .] — Conviction for allowing 

gambling on premises for which there 
was a retail liquor licenoe quashed, the 
holder of the Uoenoe not havi^ know- 
ledge of the g^bllng. — R. e. whrlan 
(1968), 9 W. L. R. 424.— ^AN. 

PART n. SECT. 2. SUB-SECT. 4. 

a I. — XfWcdidr^Etfect.p^A. con- 
viction for keeping a common gaming 
house may be sdstaliied, oven though 
tlie search warrant, under whied entry 
was made, was defective.-^ R. v, 
PiDasoN (102^. 45 Can. Orim. Cos. 
288 : 87 B. CJ. R- 309 1 11926] 3 
W. W. R. 765.—OAN. 
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Part III. — Betting and Betting Houses. 


BIO, After thia case add Agreement to collect 
betting debts — Contrary to public policy 
Action, p. 0, No. 699a, emie.'* 

>326* Add^ Annotation : — ^Reid* Everton v. Walker 
(1927), 137 L. T. 594. 

330. Add, Anrtotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 694. 

368* Add, Annotations : — As to (4) Refd. Clark v. 
Westaway, [1927] 2 K. B. 597. As to (5) 
Refd* aark v. Westaway, [1927] 2 K. B, 597. 
Generally y Retd* Bchneiders v, Abrahams, 
[1926] 1 K. B. 301. 

401a. Holding whist drive.] — Whist drives, where* 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
s. 1. — ^Bennett v. Bwens, [1928] 2 K. B* 
610 ; 97 L. J. K. B. 801 ; 139 L. T. 335 ; 
92 J. P. 120 ; 44 T. L. R. 545 ; 72 BoL Jo. 
354 ; 26 L. G. R. 396, D. C. 

415a. .] — ^Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at Bd. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ** with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 


justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, Bs that applts. 
had circulated coupons of a ready«money 
football betting business, & they convicted 
applts. ; — Held : the case was typical of the 
mischief aimed at by the Act, & the justices* 
decision must be affirmed. — ^unxB v. Cress- 
well, [1926] 1 K. B. 264 ; 96 L. J. K. B. 367 ; 
134 L. T. 144 ; 90 J. P. 3 ; 42 T. L. R. 76 ; 
23 L. G. R. 695 ; 28 Cox, C, C. 94, D. C. 

.* — Apld. Turf Publish^ w. Davies, 11927] W. N. 
190. Bxpld. Long: (Shefflolil "Megrp '»h) v. SilUtoo (1928), 
45 T. L. R. 94. 

415b. ^;j — Turf S^blishers, Ltd. v, 

Davies, [1927] W. N. 190, D. C. 

Annotation: — Apld. Leng (Sheffield Tolegrptph) t?, SUlftoe 
(1928), 45 T. L. R. 94. 

415c. ^ .1 — ^Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football Ixjams 
were set out, &> the public were invited to 
forecast tlie winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize ; — Held: the proprietors 
& publishers of the newspaper were grullty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wliolly or portly, for 
the sake of the coupon, &; although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper.— -Sir W. C. Lend & Co. 
(SnKPPiELD Telegraph), Ltd. v. Sillitoe 
(1928), 45 T. L. R. 94 ; 72 Sol. Jo. 810, D. C. 


PART III. SECT. 1. 

310 i. Betting or betting business — 
Not illegal ipm facto.] — Neither In 
India nor in England has the legislaUire 
gone so far as to enact in express terms 
that betting transactions are illegal, 
but It is clear that in both countries 
the legislatui'e regards it as undesirablr 
in the public Interest that any assist- 
ance should be aftorded by ots. of law 
to enforce obligations which have been 
created In oomiection with betting 
or wagering transactions. — ^Mitchell 
V. Tennekt (1926), I. L. R. 52 Cale. 
677.--IND. 

PART 111. SECT. 2, SUB-SECT. 1. 

tk. Pathway — Sole access to three 
houses.} — A pathway loadli^ from 

g nblic land to three separate dwell ing- 
ousea,. to which it provided the only 
pteans of aooees, was entered from* the 
lane throi^h a gate which was never 
locked ReW .* the pathway was a 
* public passage,** & a ** street *' 
within Street Betting Act, 1906 (o. 48), 
B. 1, — ^Maokik V . Crombie, [1926] 
S.C. (J.) 29.— SCOT. 

PART III. SECT, 4 , SUB-SEOT. 1.— A. 

k (p. 439) i. S. P. MtTHAMMAP Khan 
V. R. (1927), I. L. R. 9 Lab, 266.— IND. 

t (p. 440) I, 

Wpere certain persons rented an on- 
dostare, part of a larger enclosure 
abutting on a puhlio rood, 3c Invited 
others to come there Sc make bets : — 
Beid : any person found betting thoro 
was rightly convicted of gambling In a 
public place. — R. v. TuiSHi Dab 
< 1924), I. L. R. 46 All. 787.— IND. 


PART III. SECT. 4, SUB-SECT. 1.— B. 

g i. .] — Deft, assoon. w'as incor- 
porated 08 a CO. by letters patent, 
which were amended by adding certain 
objects & purposes, via., to encourage 
horse -racing, to construct, maintain, 
& operate race-courses, & other like 
objects & puiposes. The co. estab- 
lished a race-course & held race- 
meetings, at which betting on the races 
was permitted, & was eonvioted under 
Crlmmal Code, ss. 228, 235, of the 
ofTonces of keeping a common betting 
house, & recording & registering bets, 
etc . ; — Bchl : the co. was not protected 
by sect- 235 (2). — R. v. Long Branch 
Bacino Assocn., [1925] 2 D. L. II. 
46 ; 43 Can. CNm. Cas. 283 ; 56 

O. L, R. 303.— CAN. 

PART in, SECT. 4, SUB-SECT. 2.— A. 

363 i. What persons liable to penalties 
— Persons “ keeping ” — Servant in sole 
charge,] — Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exoluBive 
charge of premises. Sc who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premises 
as a common gaming house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner. Sc the owner is 
ignorant of the use to which the 
premises were put, & though the 
premtses so used are only part of the 
premises of the owner.-^DAVia v, 
NuTTALI., [19241 N. Z, L. R. 65.— N.Z. 

PART 111. SECT. 6. 

416 i. •* Printing or knowingly dr* 
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culaiing coupons ** — Construction of 
Football Betting Act, 1920 (c. 52), ss, 1, 
2.J — CommisBion agents issued a 
printed publication containing coupons 
tor use m predicting results of football 
matches & offering money prises. 
Apart from the oonpons Sc matters 
connected theiowitb the paper con- 
tained very little reading matter, Sc 
the majority of purchasers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing & oirotilating dr- 
cnlars or coupons of a ready -money 
football betting business ; — Held : the 
aper was a oironlar or oonpon of the 
usinesB of applts.. Sc conviction sus- 
tained. — Jameson r. Sinclair, [1926] 
8. C. (J.) 1.— SCOT. 

sn. ** Ready-money fooibaXl bdHng 
business ** — Newsagents settling wim 
publishers monthly,] — OommissioU 
agents Issued a printed pubUoatlon 
containing coupons for use In pre- 
dicting results of football matobes Sc 
offering money prizes. It was issued 
to wholesale newsagents, Sc distributed 
by them to retail newsagente. who sold 
it to the public. The wholesale Sc 
retail newsagents settled their accounts 
weekly ; the wholesale newsagents ran 
monthly aoootmts with the commission 
ajronte, who paid the prizewinners. 
Ihe prise money was paid, although 
the month^ accounts had not been 
settled : — Uehi : there was evidence 
un which the madstrates might hold 
that applts.* business was a ready- 
money football betting business. — 
Jameson v, Sinclair, [1925] 8. O, (J.) 
1.— SCOT, 
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423. Add, Annotation: — As to (1) Refdi. Pointon 
V, Cox (1926), 136 L. T. 600. 

424a. Information under Licensing Consolida- 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (6) of the ahove Act for 
that he, being the holder of a justices^ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 


ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1863 (c. 119), 
was alleged : — Held r applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), &; the 
decision of quarter sessions was right. — 
Pointon v, Cox (1926), 136 L. T. 606 ; 91 
J. P. 33 ; 43 T. L. R. 175 ; 25 L. G. R. 101 
28 Cox, C. C. 308, D. C. 


Part IV. — Lotteries. 


434. Add, Annotation : — Refd. Kerslake v, Knight 
(1926), 133 L. T. 606. 

443. Add, Annotation: — Refd. Kerslake v, Knigh 
(1925), 133 L. T. 606. 

449. Add, Citations : — 94 L. J. K. B. 919 ; 188 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 574 ; 
28 Cox, C. C. 27. 

464. Add, Annotation : — Apld. Ranson v, Burgess 
(1927), 137 L. T. 530. 

464a. — .] — A ijrinter printed & sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in e^xistence. 


The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set : — Held : 
the i)rintcr was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Ranson v, Bukoess (1927), 137 L. T. 
530 ; 01 J. P. 133 ; 43 T. L. R. 661 ; 25 
L. G. R. 378 ; 28 Cox, C. C. 425, 1). C. 


Part V. — Races and Racecourses. 

472. Add. Annotation: — Refd. Weddle, Beck v, I 479. Add, Annotation: — Refd. Ellesmere r. Wal- 


ITackctt (1928), 45 T. I.. R. 

PART III. SECT. 7. 

b i. Lottery et Oaming Act 

Amendment Act, 1921, s, 14.] — Hoi^mes 
V, Allohurch, [1926] S. A. S. R. 255. — 

AUS. 

b if. .] — Lami’ARd V. West, 

[1926] S. A. S. R. 293.— AUS. 

b iii. Similar iransactiona on, 

other days — Admissible.] — Pinchbeck 
V. Gleeson, [1926] S. A. S. R. 379. — 
AUS. 

c i. .] — Paterson v. 

Macpherson, [1924] S. C. (J.) 38, — 

SOOT. 

c ii. Riffht to open 

closed envelopes,] — Held : the epocial 
warrant under Hotting Act, 1 853, «. 11, 
entitled the police to open postal or 
other communications founa on the 
premises, although contained in closed 
envelopes, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting. — Strathern t>. 
Benson, [1925] S. C. (J.) 40.— SOOT. 

h i. Joint complaint — One 

defendant calling no evidence, but wish'- 
ing to give evidence for co-defendant — 


];icc (1928). 

Mode of trial .] — Hoi^mes i\ AT.i>ciruiicil, 
11926] 8. A. 8. R. 255.--AUS. 

sp. Appeal — Principles on which 
court oc/s,]— R. V. Smith (1926), 37 
B. O. R. 248.— CAN. 


PART IV. SECT. 1. 

d i. .] — POWEBV. CaNNIH'' 

(1859), 18 IT. c. R. 403.— CAN. 

d ii. .] — Lloyd r. Clark 

(1862), 12 C. P. 320.— CAN. 

b (p. 454) i. Conducting ** sui 

clutts,**] — Held : a violation of Crimina 
Code, s. 236 (c) (d). — R. v, A. D. 
Murray Tailoring, Ltd.. [1925] 3 
W. W. R. 483 ; 44 Can. Grim. Cas. 346. 
— CAN. 

b (p. 454) ii, *■ Club distributing 

chances ** for prizes with meribership 
cards,] — Held : a violation of Criminal 
Code, 8. 236. — R. v, Gratton (Ont.) 
(1926), 46 Can. Crim. Cas. 41.— CAN. 

b (p. 454) iii. Oiving purchasers 

of goods iioktis for club — Club dis- 
tributing priees.] — Held : a violation of 
Criminal (^de, e. 236.- — R, v, Roderick 


44 T. L. R. 798. 


(Out.) (1926), 45 Can. Crim. Cas. 110.— 

CAN. 

b (p. 454) iv, .] — R. v. United 

Profit Siiarino Sy8tf.m, Ltd. (Ont.), 
[1927] 4 11. L. R. 619 ; 48 Can. Crim. 
Cas. 154.--CAN. 

PART IV. SECT. 3. 

ftt. Art unions — Whether exempt under 
Criminal Code, s. 236.] — R. v. LeBlano 
(Ont.) (1926), 46 Can. Crim. Cos. 38. — 
CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

■w. Sale of gambling devise.] — ^A vio- 
lation of Criminal Code, s. 236 (b), may 
be proved, although there is no evidence 
that at the time of the sale of the devise 
in question, e.g,, a punch boai^, there 
was a conscious an’angemont between 
the buyer U seller that some property 
would be disposed of by chance by 
means of the device. The essential 
Inquiry Is, what is the purpose or 
known intended use of the device. — 
R. V, Heise, [1926] 1 D. L. R. 60 ; 
[1925] 3 W. W. R. 724,— CAN. 


636 



Vol. XXV.— Gaming and Wagering. Cases 496—602. 


Part VI. — Competitions 


496. Add, Annotation : — Distd. Suttle v. Cresswell 
(1925), 42 T. L. R. 76. 

497. Add, Annotation : — Refd. Suttle v, Cresswell 
(1926), 42 T. L. R. 76. 

498. Add, Annotation : — Apld. Suttle v. Cresswell 
(1926), 42 T. L. R. 75. 


501. Add, Annotation : — Refd. Suttle v, Cresswell 
(1926), 42 T. L. R. 76. 

502. Add, Annotation : — to (3) Refd. Greenberg 
V, Cooperstein, [1926] Ch. 667, 
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Cases 268 — 872. English and Empire Digest Supplement. 

268. Add. Annotaiion : — ^Refd. Jeukins v. Jenkins, I 269. Add. Annotation : — Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 1 • [1928] 2 K. B. 601. 


Part V. — Gifts mortis causa. 


292. Add. Annotation: — As to (1) Consd. JRe 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 

827. Add. Annotaiion: — Held. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 
64. 

330 a. .] — Re Whii.e, Wilford v. While, 

[1928] W. N. 182. 

831. Add. Annotation : — Refd. Re Swinburne, 
Sutton V. Featherley (1925),. 70 Sol. Jo. 64. . 

337a. — — .] — Where testator, in his last illness, 
said he wanted to leave something to C., & 


then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for C., & handed them over to 
her father : — Held : the gift was a good 
donatio mortis causd, & the donee was 
entitled to the money secured by the deeds. — 
Re Pati'erson, Mitchelt^ v . Smith (1864), 
10 L. T. 520 ; 10 Jur. N. S. 578 ; on appeal, 
4 De G. J. & Sm. 422. 

347. Add. Citations ;-^95 L. J. Oh. 204 ; 133 L. T. 
405. 

372. Add. Annotation : — -Refd. Re Swinburne, 
Sutton V. Featherley, [1926] Cli. 38. 


PART IV. SECT. 2, SUB-SECT. 3. 

o i. .] — lie Jenkins & Brash v. 

VuLOAN Iron Worics, Bray v. Vulcan 
Iron Works (B.C.), [1927] 1 D. L. R 
1099.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 xxiii. .] — A donatio 

mortis causd may bo made by the donor 
placingr money upon deposit receipt 


lu the joint names of himself He ‘the 
donee. The handing of the deposit 
receipt to the donee is sulHcient do- 
livery, & a direction by the donor to the 
donee to make certain payments out 
Of the money does not invalidate Uie 
gift. — F ayne V. Martin (1924), 59 
1. L. T. 14.— IR. 

PART V. SECT. 3, SUB-SECT. 3.— B. 

374 V. .] — The delivery by 


a person in extremis of tho keys of his 
safe, accompanied by the words, “ They 
lead to everything I have got, every- 
thing I have got is yours ** : — Hdd : to 
opemte as a donatio mortis causd of the 
things in tho safe other than the money 
in a bank i*oproBented by a pass book 
found in tho safe, — C usack v. Day, 
[1926] 3 D. L. R. 1028 ; [1925] 2 

W. W. R. 715.— CAN. 
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GUARANTEE AND INDEMNITY. 

Part I. — Characteristics of Guarantee. 

13. Add. Annotation : — Generally^ Mentd. Ke Harrington Motor Co. (1927), 44 T. L. II. 68. 


Part 11. — Requisites of Guarantee. 

41. Add. Annotation : — Distd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 300. 134. Add. Annotation : — Reid. Hall v.l.TH. Comrs. 

121. Add. A 7 inotation : — Refd. Hardie & Lane v. (1026), 135 L. T. 759. 

Chilton, [1028] 2 K. B. 306. 


Part III. — Proof of Guarantee. 


185. Add. Annotation : — Mentd. Houghton v. Not- 
hard, Lowe Wills (1927), 44 T. L. R. 70. 
257. Add, Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

295. Add. Annoiatioyi Parr, Smith v. 

Messers (1927), 44 T. L. K. 48. 

323. Add, Annotation : — Refd. Franco-British Ship 


Store Co. v. Corapagnie des Chargeurs 
Fran<jaise (1920), 42 T. L. B. 735. 

345. Add. Annotations : — Distd. Rockitt v. Barnett, 
Pembroke & Slater (1028), 4.5 T. Ij. It. 36. 
Refd. liloyds Bank v. Chartered Bank of 
India, Australia & Cliina. (1928), 97 L. J. 
K. B. 609. 


Part IV. — Interpretation. 

368. Add. Annotalion : — Mentd. Royal Exchange 

Assce. IK Hope, [1928] Ch. 179. 421. Add. Annotation: — Refd. Allen v. Royal 

407. Add, Annotation : — Mentd. Kimher Coal Co. Bank of Canada (1925), 95 L. J. P. C. 17. 

V. Stone & Rolfe, [1926] A. C. 414. 


Part V. — 

479. Add, Amiolaiion : — Refd. Smith 
(1928), 139 L. T. 250. 


Liability of the Surety. 

V. Wood 571. Add. Annotaiioii : — As to (3) Refd. Royal 

Exchange Assce. v. Hope, [1928[ Ch. 179. 


PART I. 

2 i. Original disthmui^hed 

from colloteral coniract.] — Ite Thomson, 
119271 2 D. L. U. 251 ; GO O. J.. 11. 165. 

sa. Di8H7i^uiidn'd from direction to 
furnish goods on credit of principal .] — 
V. Um’CUlNSON (1860), 10 
C. P. 265.— CAN. 

PART II. SECT. 1. 

so. Fidelity guarantee. — Primary 
ohligalion of principal .] — R. v. Black 
(Out.) (1899), 8 Exch. O. R. 236.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

44 11. For benefit of third 

party.] — Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the acoommodation of a friend or 
relative of his, the evidence necessary 
to prove that undue influence was 
exercised by the husband must bo 
much stronger then would be necessary 
had the sl^aturo been obta.lned for 
the husband’s benefit. — Watkins 
(J, R.) Co. V. Nobbkt (Alta.), fl926] 
1 D. L. R. 626 ; [1926] 1 W, W. R. 160. 
—CAN, 

For benefit of husband .] — 

See Husband Sc Wipe, Nos. 1370 1, 
1370 11, awsf. 

J.8. 


PART II. SECT. 4, SUB-SECT. 1. 

55 vi. .1 — Caj^ipbell v. McIbaac 

(1873), 9 N. S. R. (3 G. O.) 287.— 

CAN. 

PART II, SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by bailee to deliver goods 
to purchaser — Promise by vendor to 
indimnifv bailee against loss if goods 
not according to cmdract.}— Held : the 
agreement t.o deliver, & not the dcdlveiy 
itself, formed tlio consideration for 
the promise to Indemnify. — Citnnaki> 
r. Plummer (1814), 4 N. B. R. (2 Kerr.) 
418.— CAN. 


PART HI. SECT. 1, SUB-SECT. 1.— A. 

se. Verbal agreement of (piarantce 
or suretyship,] — Udd : unenforceable 
because of Stat. Frauds. — Dovle v. 
McKinnon, [1925] 3 D. L. R. 334 ; 57 
O. L. R. 104.— CAN. 


PART III. SE.CT. 1, SUB-SECT. 1.— B. 

sf. Promise to guarantee diindend 
stock.] — Held : not a guarantee to 
which Stat. Frauds, R. S. O., 1914 
(c. 102), 8. 6, applied. — Quancb v. 
Brown, [1926) 2 U. L. R. 824 ; 68 
O. L. R. 678.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— A. 
196 ill, .] — Tuppeb V. Crowe 
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(!862), 15 N. 8. R. (3 R. & U.) 261.— 

CAN. 

sh. Representations within C. S. U. O., 
c. 4G, s. 10— .4s to solvency of trader — 
Necessity for writing.}-- McLean v. 
IIUN (i877), J A. K. 163. — CAN, 

PART IV. SECT. 2* SUB-SECT. 1. 

sj. To supply flams of principal 
debtor — Not admissible.] — Imperial 
Bank of Canada v. Nixon, [1926] 
4 D. L. R. 1062 ; 59 O. L. R. 638.— 

CAN. 

PART V. SECT. 3. SUB-SECT. 1. 

Bk. Under guarasitce for payment of 
comprnsntion for land compulsorily 
acquired .] — MURRAY THOMPSON, 3 
Out. Dig. 6953— 4.— CAN, 

si. Under guarantee for price of goods.] 
— OGiLviE V. McLeod 1862), 11 C. P. 
348. — —CAN. 

sm. .] — Hknky Co., Ltd. v. 

Birmingham (1909), 7 E. L. R. 163. — • 

CAN. 

sn. Under guarantee for delivery of 
goods .] — George v. Brayley (1873), 
N. B. Dig. 397-8.— CAN. 

sp. .] — Hioby V. Cummings 

(1853), 10 U. C. R. 222.— CAN. 

sq. Under guarantee for payment of 
demurrage .] — Warren v. Nat’l Surety 
Co., [1927] 1 D. L. R. 554. — CAN. 
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574. Add, Citation: — 11 Exch. 623. 679. Add, Annotations : — Refd. Beekitt t;. Bariaett, 

687. After this case add “ Suffiofenoy of Pembroke & Slater, [1928] 2 K. B. 244. 

consideration.! — See Landlobu & Tenant. Mentd. JKreditbank Oassel G. m. b. H. v. 

No. 4142a.” Schenkers, [1927] 1 K. B. 826. 


Part y\. — Surety’s Rights against Creditor. 

782a. -.] — Beckett v. Booth (1708), 2 815. Add. Annotation : — As to (2) Apld. Smith v. 

Eq. Cas. Abr. 695 ; 22 E. B. 600, L. C. Wood (1928), 130 L. T. 250. 

809. Add. Annotation ; — Reid. Smith v. Wood 824. Add. Annotation : — As to (2) Reid. Smith v. 
(1928), 139 L. T. 250. Wood (1928), 139 L. T. 260. 


Part VII. — Surety’s Rights against Principal Debtor. 


876. Add, Annotation : — Mentd. Akfc. Danipskibs 
Steinstad v, Pearson (1927), 137 L. T. 633. 

898. Add, Annotation : — Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. Add, Annotation : — Generally ^ Refd. Re Ander- 
son-Berry, Harris v, Griffith, [1928] Oh. 290. 

907. Add, Annotation : — As to {!) Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 


913. Add, Annotation : — ^Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

947. Add, Annotation: — Refd. Liggett (Liverpool) 
V, Barclays Bank (1927), 137 L. T. 443. 

996. Add, Annotation : — ^Mentd. Biddulph Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1920), 95 L. J. Ch. 676. 


Part IX. — Determination of the Guarantee. 

1149. Add. Annoiaiion : — Refd. Albemarle Supply i 1186. Add, Annotation : — As to (3)Consd. Smith i’ 
Co. V. Hind, [1928] 1 K. B. 307. Wood (1928), 139 L. T. 250. 


PART V. SECT. 3, SUB-SECT. 2.— A, 

•r. Motley received by sheriff , \ — 
STTMMr.Ra V, Hamilton (1840), 0 O. S. 
113.— CAN. 

St. received by de facto 

sheriff colore, officii.] — Kent v. Mkkoer 
(1862), 12 C. P. 30.— CAN. 

PART V. SECT. 4. SUB-SECT. 2. 

sv. Inspector — Default of deputy 
inspector. eld : the Burt^ty Was 
liable, & the fact of tliore boin^f a 
remedy also on the deputy Inspector's 
boml was no answer. — ^Verratt v. 
McAttlay (1884), 5 O. R. 313.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

8X. After judgmerU by default — - 
Whether amendment allouted.] — Scott 
V. McDonald (1841), 6 O, S. 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 6. 

728 ii. .) — He Thom- 

son. [19261 4 D. L. R. 765 ; 59 O. L. R. 
449.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3. 

775 ii. .1 — Revillon 

Wholesale, Ltd. v. Nrmfbskt, [1926] 
2D. L. R. 374; [1926] 2 W. W. R. 166; 
7 C. B. R. 683.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 

782 iv. Against assignee of 

interest in security.] — Gahrett v. 
Johnstone (1867), 13 Gr. 86.— CAN. 

782 V. Rights of mortgagee 

of surety.] — Quay v. Soulthobpb 
(1809), 16 Gr. 449.— CAN. 

782 vi, Further advance by 

creditor to debtor.] — Re Hamilton 
Trusts (1895), 10 Man. L. R. 573. — 

CAN. 

PART VII. SECT. 1. 

■z. Where laud transferred as security,] 
— Schultz v. Can. Scbbty Co, (Alta.), 
[1927] 2 D. L. R. 580.— CAN. 


PART VII. SECT. 3, SUB-SECT. 2.— A. 

g , .] — Sutton v, Hinch (1910), 

19 Man. L. R. 706.— CAN. 

PART VII. SECT. 4, SUB-SECT 3. 

937 iv. .] — Reai> V. 

McLean, 11925] 3 D. L. R. 716.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 

B. (a). 

1068 iv. .] — The fact that 

a settlement made by some of a number 
of oo-8urotio8 with their ci*edltor has 
not iKjen ofireod to by all tho co-sureties 
or fixed by judipnent doca not prevent 
tboHe who have made tho sottlomont 
& paid thereunder from onforclnt? con- 
tribution from the others, if the latter, 
although notified of & invited to take 
part, in the negotiations for scttlemont, 
did nothing & made no protest with 
respect thereto. — S tewart v, Braun, 
[1925] 2 D. L. R. 423; [1925] 1 

W. W. R. 871.— CAN. 

1058 V. .1— McNeill v. 

Short (Alta.), [19261 4 b. L. R. 951. — 
CAN. 

1068 vi. .]— Cadwbll V. 

Cami^EAU (1912), 21 O. W. R. 263: 3 
O. W. N. 616 ; 3 D. L. R. 555.— CAN. 

1058 vii. .] — Tucker v, 

Bennett, [1927] 2 D. L. R. 42 ; 60 

O. L. R. 118.— CAN. 

^ART VIII, SECT. 2, SUB-SECT. 2.— 

B. (b). 

10681. Revsd,, 35 C. L. H. 48. 

PART VIII. SECT. 2, BUB-SECT. 4.— B. 

1116 i. Application of Mercantile 
Laws Amendment Act, 1860 (c, 97), 
s, 6 — A ssignment of judgment — Necessity 
for leave to issue execution,] — Whore a 
creditor takes Judemont against two 
or more sureties k, iasoos execution 
against each, & one of them pays the 
Judgment, ' the surety eo paying Is 
entitled to stand In the place of the 
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creditor & carry on, in his own name, 
any proceedings already taken to 
enforce the Judgment against the other 
surety until ho receives tho amount of 
the other’s contributtve share, & ho 
is not required to obtain leave to issue 
execution in his own name. — F ast v. 
Zarchekofp, [19261 4 D. L. R. 355 ; 
[1U26] 2 W. W. R. 577 ; 20 Saak. L. R. 
596.— CAN. 

PART DC SECT. 2, SUB-SECT. 1.— A, 

1179 vii. .] — Nash-Sim- 

INOTON Co., Ltd. v, Thomas (Soak,), 
[1926] 2 D. L. R. 462.— CAN. 

a i. .] — Field. • tho surety 

was not released from his guarantee. — 
Dunn v, Thickett (Man.). [1925] 3 
W, W. R. 736.— CAN. 

a ii. .1 — ^Winslow v, 

Vernei; (1890), 30 N. B. R. 150, — 
CAN. 

PART IX. SECT. 2. SUB-SECT. 1.— 

C. (h). 

sf. Surrender of some chattels bought 
under lien note — No detriment to value of 
chattels,] — Held : the surety who signed 
tho note was not released. — Toovbt 
V, Brock Sc Brook 1916), 34 W. L. R. 
973.— CAN. 

sk. SaJe of goods exceeding stipulcded 
amount.] — add : the sureties were not 
liable. — T bxab C3o. <S. A.), Ltd. v, 
Webb Sc Tomlinson (1927), 48 N. L. R. 
24.— Si 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (1). 

•m. Making principal debtor bank^ 
rupt,] — Wliere a surety oontendod that, 
by making debtor bkpt., the creditor 
had so prejudiced the surety as to 
discharge 41m from liability : — Held : 
DO duty was owed by a orator to a 
surety either to put debtor into bkpoy. 
or to refrain from doing so.— I mpbrial 
Bank of Oanapa v. Allot, [1026] 
3 D. L. R. 86 : 59 O. L. R. 1.— GAN. 



voL xm. 

1216. Add* Annotalione : — Aa to (!) Apld. Smith 
V. Wood {1928), 139 L. T. 250. Aa to (2) 
Consd. Be Darwen & Pearco, Associated Paper 
Mills V* Barnes (1926), 96 L. J. Oh. 487. 

1217. Citations : — Delete 9 Bing. 746 ; 8 Moo. & S. 
191; 131E. R. 794. 

1222. Add* Annotations : — Apld. Be Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. .T. Ch. 487; Smith v. Wood 
(1928), 139 L. T. 250. Held. Sassoon v. 
International Banking Oorpn, [1927] A. O. 
711. 

1223. Add* Annotation : — Aa io (1) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 

1223a. Charge by several persons of properties— 
Release of deeds deposited by one.] — By a 

joint & several memorandum of charge 
twelve persons, including six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from S. So Co. Applt., at the request of C., 
one of the twelve ptjrsons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. S. S& Co. 
having gone into liquidation, the bank called 
upon applt. to inake good his guarantee. 
Thcreui^oh resps. brought an action claiming 
iJiat they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they w’ero matfe liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased : — 
Held : (1 ) there had been an alteration made 
in the position of those whose piopcrties 
rf‘inained dc^posited as securities under the 
I'harge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 


-Oaaiaiiiee and Indenmitjr. OasM 1216—1670. 

So they not having consented to the alteration, 
their properties, the deeds of which they had 
depoEutea, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of tlio parties, So the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic- 
able, whether what was contiibuted were 
securities or personal liability. — S mith v* 
Wood (1928). 139 L. T. 250 ; 72 Sol. Jo. 517, 
C. A. 

1224a. Guarantee of call on shares — Forfeiture of 
shares — Discharge of surety.] — T)ie forfeiture 
by a CO. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
instalments owing upon su h shares, in that 
it substitutes a fresh &^oi\, onerous liability 
upon the surety than me liability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract of suretyship . — Be 
Darwen & Pearce, [1927] 1 (h. 176; 05 
L. J. Oh. 487 ; 136 L. T. 124; 70 Sol. Jo. 
965 ; [1926] B. So C. R.. 65. 

1329. Add* Annotaiioti : — A*? to (1 ) Consd. K^mitli v* 
Wood (1928), 139 L. T. 250. 

1342. Add* Annotations : — Refd. Be Darwen So 
Pearce, [1927] 1 Oh. 17(i; Smith r. Wood 
(1928), 139 L. T. 250. 

1506. A Annotation : -Menid* A.-O. v* 
Pritchard (1928), 97 J^. J. K* B. 561. 

1520. Add* Annotation : — Mentd. Be Lister, Ex p* 
Bradford Overseers & Bradford Oorpn., 
[1926] Oh. 149. 

1523. Add* Annoiatioft : — Refd. Morris r. Harris, 
[1927] A. 0. 252. 

1561. Add, Annoialion : — Refd. Jenkins v* Jenkius, 
[1928] 2 K. B. 501. 

1570. Add* Annotations : — ^Refd. Firm of R. IVl. 


sn. Reiakitiij possession of chattels 
under coTuUtionul saic agreement .] — 
Jliild : the contract constituted a 
relatlonslilp of mtgor. & mtgoe. 
between vendor '& purchaser, & tho 
8ui*cty contijiuod to bo liable under tho 
fniarantee. — S tephen v, Black (1902), 
Cout. 217.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

A. (a). 

e i. — Held : It was not 

necessary to show that the surety was 
prejudiced hy the giving time. — 
J>AntJNO V* McLkon (1861), 20 U. O. R. 
372.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

A. (0). 

1822 ill. .1— CoiiltiOAl> V, 

Boulton (1898), 17 U. 0. R* 131.— 

CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B. (S). 

Bp* Alteration in number of insUih 
nienta.] — Held: not made on a baals 
of extension of time, so as to release 
the surety from liabiUty. — ^M alkin 
(W. BA Co., X/TD. V, Shbuman (1925), 
35 B. C. R. 446.— CAN. 

PART IX, SECT. 2, SUB-SECT. 4.— 

0. (a), 

1864 XV. J— Bubnabd V* 

LysNor, [1927] N. Z. L. R. 757.— N.Z. 

PART DC. SECT. 2, SUB-SEGT* 7.— 0. 

1448 iH. ,] — There must bo 


some positive act done by the employer 
to tho surety’s prejudice, or such 
degree of nogligenco as to imply con- 
nivance Sc anioimt to fraud. — ^I jONDon 
OUARA l^TBB & AOGIUENT Oo., IjTD. V. 
City of Hajjfax, (1927] 1 D. L. R. 
1129; [1927] S. C. 11. 165.— CAN. 

1451 i. Fraud of employee — Neglect 
of employer to supervise conduct — Neglect 
must be cross.] — Circumstanoes in 
which : — Held : gross negligence in 
cheoklug accounts discharged the 
surety. — Fraher v. Waterpobu 
County Coun&il, [1926] I. R. 605. — 
IR. 

14551. Checking accoufUs.] 

— Frahbr ». Waterford County 
Council, [1926] I. R. 505.— IR. 


PART IX. SECT. 2, SUB-SECT. 8.— A. 

St, CkmeraZ rule .] — If it Is an express 
or Implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an existing security, whether 
inchoate or oompiete, should be made 
or kept efleotlvo by tho creditor for the 
benent of tho parties as a oounter- 
seourlty, failure to. observe that con- 
dition diBoharges tho surety absolutely. 
Inasmuch as he has not got the contract 
he bargained for. 

If tSre Is. in fact, in the possession 
of the creditor such a oounter-security, 
it is the duty of the creditor, whether 
its existence is known to tho surety 
or not, to exercise reasonable care m 
maintaining it for the benefit of the 
surety, so as to be available, un- 
Impaimd by reason of any negligence, 
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on the discharge of tho debt. If he 
fails in this duty, tho surety is entitled 
to credit against his liability for the 
damages suffered by such breacli of 
duty by tho creditor. — N orthern 
Banking Co., Li'd. v. Newman & 
Calton. [19271 1. R. 520.— IR. 

PART IX. SECT. 2, SUB-SECT. 8.— B. 

1480 i. Release of mortgage debt.] 
— Held : the surety was uot liable 
imdop tho guarantee. — Obc’HISTon v. 
Bohlaepfeb, [1924] N. Z. L. R. 1170. — 
N.Z. 


PART IX/ SECT. 2, SUB-SECT. 9.— A. 

1499 i. When surety disc/targed — 
Release of debtor.] - Milne v, VORK- 
SHIUE GUAKAN'IEE & SECUlilTIKS 

CtoKPN. (1906). 37 S. C. R. 331.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— 

B. (a). 


sv. Sale of debtor's amuy of redemp' 
tion.] — Held : not a release of debtor, 
nor of his stirety. — S tewart v. Clark 
(1863), 13 C. P. 203.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— 

B. (0). 

sw, Reikase of eo-tessec — Surety dis' 
charg /^] — ^Isman v* Widen (Soak.), 
[1926] 1 D. L. R. 247.— CAN. 


PART IX. SECT. 2. SUB-SECT. 9.— 

C. (b). 

1561 iv. .] — Holliday v, 

Hogan (1893), 20 A, R. 298.— CAN. 



Cases 1670 — 1826a. English and Empire Digest Supplement. 


K. B. M. V. Firm of M. E. M. V. L. (1826), 95 

L. J, P. O. 197 ; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanarkshire 
Tram Co. (1927), 20 B. W. C. C. 780 ; Jenkins 
V, Jenkins, [1928] 2 K. B. 601. 

1571. Add, Annotations : — Mentd. Bennetfc v, 
Whitehead, [1926] 2 K. B. 380; Firm of 
R. M. K. R. M. V, Firm of M. R. M. V. L., 
[1920] A. C. 761 ; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Hardie & Lane v, Chiltem 
(1927), 96 L. J. K, B. 773. 


1576. Add. Annotation : — Retd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

1577. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1582. Add. Annotation : — As to (2) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1608. Add, Annotation : — ^Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


Part X. — Avoidance of the Guarantee. 

1739. Add. Annotation : — Mentd. lloiig Kong & Shanghai Bank v. Lo Leo Shi, [1928] A, C. 181, 


Part XII. — Indemnity. 


1745. Add. Annotation : — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

1784. Add. Annotation : — Mentd. H. IT., [1928] 
P. 206. 

1787. Add. Ayinotation : — Refd. I’ontypridd Grdns. 
r. Drew, [1926] 1 K. B. 667. 

1789. Add. Annotation : — Refd. Pontypridd Grdns. 
V. Drew (1920), 95 L. J. K. B. 1030. 

1790. Add. Annotation : — Overd. Pontypridd 

Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 

1790a. •] — Guardians who supply 

goods to a pauper by way of ordinary j^oor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1700, overd. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214-^ 95 L. J. K. B. 1030; 136 
L. T. 83 ; 90 J. P. 169 ; 42 T. L. B. 677 ; 70 
Sol. Jo. 796 ; 24 L. G. R. 405, C. A. 

See, further. Poor Law. 


1800. Add. Annotation : — Consd. Rc Hairington 
Motor Co., Ex p. Chaplin. [1928] Ch. 105. 

1826a. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of clefts.’ railway lines. One of 
the tei*ms was that x^ltfs. “ agi‘ee undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
resx)ect of damage lo person or property, 
arising out of or in connection with the exist- 
ence or Tiscr of the gangway.” Wlien pltfs. 
wx're using ilie gaiigw'ay some ii’ucks were 
shunted dowm the line, & the gangwfiy was 
destroyed. In an action for damages for 
negligence &/or breach of duty dcifts. denied 
liability & pleaded the above tenri of the 
sux)])Iemenial agreement : — Held : the under- 
taking was only one to hold defts, harmless 
against claims by thii-d parties. — Great 


PART X. SECT. 4, SUB-SECT. 2.— C. 


1686 i. Character.] — An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom ho seeks or obtains, without 
disclosui-e. a fidelity guaranty, that, 
so far as he Is aware, the employee 
whose fidelity is to bo guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 
employer’s failure to disclose the true 
situation was not wilful, Intentional, 
or with a view to advantage himself. — 
Eby-Blain, Ltd. v. Matthews, (19251 
2 D. L. 11. 382 ; 50 O. L. II. 383.-— CAN. 


1686 ii. .1 — ^Where an employee 

Is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the office or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond In ignorance of 
the former dishonesty of appet., such 
non-disclosure releases the surety. — 
IlURAX. MuNiciTALiry OP CHUitcn- 
BRIDUE No. 21 1 V. London Guarantek 
& Accjident Co., Ltd., [192513 D. L. It. 
341; [19261 2 W. W. B. 334 ; 19 
Sask. L. R. 450. — CAN, 

1686 iiJ. S. P. Mayfield Bubal 


Municipaluv, No. 406 v. London Sc 
IjANcashire Guakantoe & Accident 
(!o. OF Canada, [1927] 1 D. L. B. 403 ; 
[1927] 1 W. W. B. 67 ; 21 Bask. L. B. 
283.— CAN. 

gi. Statement made in ignorance 

c£‘ witliont fraud.] — For the inuTose of 
a renewal of a fidelity yiolicy, pltfs. 
certified to defts. that the onipioyeo 
“ is not at picsont in arrears or 
default.” The employee was in fact 
in arreai’s & default at the time, but 
the certificate was made without 
knowledge of this & without fraud : — 
Held : pltfs. could not recover under 
the policy. — Dominion oij’ Canada 
Guarantee & Accident Co., Ltd. v. 
Housing Commission of City of 
Halifax, [1927] 4 D. L. B. 161; 
11927] S. C. R. 492.— CAN. 

PART X. SECT. 4, SUB-SECT. 3.— C. 

1713 i. As to nature of transaction.] — 
It is a good dofenco lo an action on a 
guarantee that it was executed by the 
surety in the belief. Induced by the 
fraudulent misrepresentations of debtor, 
that it Is a document of another nature. 
— Watkins (J. B.) Co. v. Hannah 
(^Sask,), [1926] 4 D. L. B. 93 ; [1926] 
2 W. W. B. 800.— CAN. 
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PART X. SECT. 6, SUB-SECT. 2. 

1730 ii. .]~ncM: tho 

influeijco exerted by tho husband was 
not undue influence, Sc tho wife 
executed tho guarantee us the result 
of her own considered judgment of 
thii eonRequoncoH thereof. — Canadian 
Bank of Oimmerce r. Foreman, 
[1927] 2 D. L. B. 530 ; 11927) I 

W. W. B. 783 ; 22 Alta. L. B. 443.— 
CAN. 

. PART XII. SECT. 1. 

1744 iii. Person indemnified 

.] — Where a T)crsoii entitled 
to be Indcmnlfled la Insolvent : — 
Senihlc : the contract to Indonmlfy 
lilm has tho same eJffect as If it were a 
guarantee to tlie principal oi’editor of 
jiayment of tho debt. — He Windino-up 
Act & Franco -Canadian Mortgage 
C o., Ltd., He Bank of Montreal 
(Alta.), [19271 1 W. W. B. 403; 8 

C. B. B. 176.— CAN. 

PARTXII. SECT. 6, SUB-SECT. 1.— A. 

1826 ii. .1 — Butherford v. 

Btovkl (1861), 12 C. 1*. 9.— CAN. 

1826 iii. .] — Grand Trunk 

I^AciFio Coast S.S. Co. u. Victi'oria- 
Vanoouver Stevedoring Co. (1919), 
43 D. L. R. 231.— CAN. 



Vol. XXVI. 

Western By. Oo. v. Durnpord (James) & 
Sons, Ltd. (1928), 139 L. T. 146 ; 44 T. L. K. 
416 ; 83 Com. Cas. 251, H. L. ; affg,, S. C. svh 
nom, Durnpobd (Jambs) & Sons, Ltd. v, 
Gbeat> Western By. Co. (1927), 138 L. T. 
137, C. A. 

AnnolaHon: — Mentd. Bottomloy u. Hurst & Blackett & 
Houston (1928), 44 T. L. R. 461. 

1830. Add, Annotation : — As to (2) Refd. Stoney v. 
Eastbourne B. D. C., [1927] 1 Ch. 367. 


Ouaiantee and Indemnity. Cases 1826a~1889. 

1867. Add, Annotations : — ^Reld. Re Harrington 
Motor Co. (1927), 44 T. L. B. 58; Hoods’ 
Trustees v. Southern Union General Insco. of 
. Australasia, [1928] Ch. 793. 

1877. Add, Annotation : — Refd. Admiralty Comrs. 
V, S.S. Susquehanna, [1926] A. C. 665. 

1889. Add. Annotation: — As to (2) Refd. Hyman 
V, Hyman, Hughes v, Hughes (1928), 

L. T. 410. 
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HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

65. To the existing paragraph add as follows : — 
(3) The words ** annual payment towards 
the cost of the maintenance & repair ** in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expendituie of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

AnnnMions: — Afito (1) Consd. Manchester Corpn. t>. Auden- 


and Characteristics. 

Shaw U. C. & Denton U. 0., [1928] C5h. 763. Aldd. Reigate 
Corpn. 4>. Surrey County Counoil. [19283 Ch. 359. . 

66. Add, Annotation : — Aa <o (1) Consd. Reigate 
Corpn. V, Surrey County Council, [1928] Ch. 
360. 

79. Add, Annotation : — ^Refd. Howard-Flanders 
V, Maldon Corpn. (1926), 135 L. T. 6. 

96. Add, Annotation : — Generally, Mentd. Thur- 
rock Grays dt Tilbury Joint Sewerage Board 
V. Thames Land Co. ^^25), 90 J. P. 1. 


Part Hi. — Origin and Proof of Highways. 


178. Add, Annotation : — Aa to (2) Refd. Stoney v, 
Eastbourne R. D. O. & Devonshire (1925), 90 
J. P. 133. 

187. Add, Annotation : — ^Refd. Stoney v, East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 57. 

Add, Annotation : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157. 

196. Add, Annotation : — Aa to (2) Refd. Layzell v, 
Thompson (1920), 43 T. L. R. 58. 

216. Add. Annotation : — Consd. Stoney v, East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 133. 

219. Add. Annotation: — Aa to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

225. Add, Annotation : — ^Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 355. 

226. Add. Annotation : — ^Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

227. Add. Annotation : — ^Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

236. Add. Annotation : — Generally , Mentd. Birk- 
dalo District Electric Supply Co. v, Southport 
Corpn,, [1926] A. C. 355. 

241. Add. Annotation : — Mentd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1926] A. C. 355. 

251. Ciiationa : — For “L. R. 3 Exch. 316” read 
“ L. R. 2 Exch. 316.” 

Add. Annotations: — Aa to (!)• Consd. Stoney 
V. Eastbourne R. D. 0. & Devonshire (1925), 
90 J. P. 133. Aa to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. Generally i Refd. Stoney v. Eastbourne 
R. D. C. & Devonshire (1925), 90 J. P. 57, 
286. Add. Annotation : — Aa to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


298. Add. Annotation : — Grenerally, Refd. Boult- 
wood V. Paignton U. D. C. (1928), 92 J. P. 98. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned oft through 
the park, leading to only three farms ^ thice 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends : — Held : ilie proof 
of uninterrupt/ed user was no more than evi- 
dence from which the ct. could infer that^ 
at some time the owner of the soil had 
dedicated the path to the x>uhlic of wliich 
there was no evidence, & the e\udcnce of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. — ^Fenwick v. Huntingdon Rural 
District Council (1028), 92 J. P. 41. 

355a. .] — The purchaser of land sold 

“subject to rights of way,” after an un- 
suspected right of way had been established 
on Dehalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as “ beneficiad owner.” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 


PART I. SECT, 6, SUB-SECT. 2. 

sa. Bu OovernTnent survey — Prevails 
aoainst wevious possession.] — ^Mount*. 
JOY V. R. (1861), 1 E. & A. 429.- 
CAN. 


PART III. SECT. 1. 

r i, J — Point Abino 

Ass’n. V. Bbrtik Township, [1927] 
4 D. L. R. 503 ; 61 O. L. R. 120.— 

CAN. 


PART UL SECT. 2, SUB-SECT. 4.— 

B. (0). 

■d. Bane leas than prescribed minimum 
wtdth of private streets — No dedication 
iTi/errea.l—OABPaa’ Import Co.. tiTD. 
V. Beatb & 00., Ltd., [1927] N. Z, 
L. R. 87,— N.Z. 
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than a9 regards tithe ; they were not, there- 
fore, 'priwd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782. — Stonky V, Eastbourne Bubal 
Council, [1927] 1 Ch. 367 ; 95 L. J. Ch. 312 ; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 833, O. A. 

355b« — .]— A tithe map & award produced 

. from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 


Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory, as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown h^ by the date of the award been 
dedicated to the public, — A.-G. (Fbvees- 
HAjtf'8 (Earl) Trustees) v, Stokesley Bubal 
District CofrNCiL (1928), 26 L. G. B, 440. * 

856. Add. Annotation : — Retd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 


Part V. — Rights in Connection with Highv'ays. 


646. Add. Annotation : — ^Mentd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. 

607. Addt Annotation : — Retd. Noble v. Harrison, 
[1926] 2 K. B. 332. 

618. Add. Annotation Apld. A.-G. V. Hornsey 
B. C. (1926), 43 T. L. B. 92. 

634. Add. Annotation : — Mentd. Montreal City v. 
Montreal Harbour Oomrs., Tetreault v. 
Montreal Harbour Oomrs., [1926] A. C. 299. 

651. Add, Annotation: — As to (1) Retd. Howard- 


Planders v. Maldon ^Corpn. (1926), 135 
L. T. 6- 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Oorpn. (1926), 136 L. T. 6. 

661. Add. Annotation : — Dbtd. Witham Outfall 
Board v. Bostun Corpn. (1920), 136 L. T. 756. 

664. Add. AnnoUiiion : — Generally, Mentd. Light 
V. West, 11926] 2 K. B. 238. 

676. After this case add “ Grant void tor 

uncertainty.] — See Constitutionai, Law, 
Vol. XI., p. 664, No. 637.” 


Part VI. — Repair of Highways. 


786a. — Increased burden ot traffic.]- 

A road was constructed by pltf. coipn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
& that it should thereafter be maintained at 
pltfs.’ expense. Tlie road was completed in 
187i^ as a waterbound macadamised road in 
accordance with the statiitorv requirements, 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of ^ kind unknown in 
1878, & unless resort was had to tar-spraying, 
or some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that liability 
BtOl continued, notwithstanding the change of 
circumstances brought about by the increase 


of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manchester 
Oorpn. v. Auden sa aw Urban Council & 
Denton Urban Council, [1928] Ch. 763 ; 97 
L. J. Ch. 276; 139 L. T. 609; 92 .1. P. 163; 
44 T. L. R. 628 ; 72 Sol, Jo. 452 ; 26 L. G. B. 
343, C. A. 

797. Add. Annotation : — As to (1 ) Consd. Beigato 
Oorpn. V. Surrey County Council, [1928] Oh. 
359. 

819. Add. Annotation : — As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804. 

892. Add. Annotation 8 : — As to (1) Apld. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. H. 92. Refd. 
Beigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add. Annotation: — Consd. Garnett v. Pratt, 
[1926] Ch. 897. 

Tory heavy vehicle is not entitled to 
drive it to the oxtromo edt?e of a raised 
road built of earth in absolute reliance 
that It will not crumble. — B lackik v. 
Municipality of Miniota, (1925) 4 
D. L. It, 1054; [1925] 3 W. W. R. 
6 61, —“CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

■ar. Liability of villaoe — Village, Act, 
R. a. A, 1922 (c. 109), 8. 88. J— Before 
a villas can be held liable for damage 
rosultlner from a defect in a road, it 
most be shown that the road is within 
one of the classes of roads speoilled 
in the above sect. — G reknaway v. 
Canadian PAomc Ky. Co., Uo 25] 
1 D. L. n. 992 ; [19261 1 W. W. U. 
667 ; 21 Alta, h. ll. 331 ; varying, 
[19241 4 D. L. H. 977 ; [1924) 8 

W. W. R. 498.— CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

404 i. Non-U 9 cr by pahfic.) — British 
Columbia Hofp Oo., Ltd. v. District 
OF Kent. (1926) 3 D. L. 11. 171 ; [1926] 
2 W. W. R. 31— CAN. 

PART III. SECT. 3. 

434 i. ComplUmoe wUh statutory 
reguiremenia — Failvre of commisaioners 
to flU return of layirw ovl — Laying out 
not invalidateu.] — Brown v. Mokbkl 
( 1841), 1 Kerr. 311.— CAN. 

PART V. SECT. 1, SUB-SECT. 8. 
ij, — ^ — Hasan v. 

Zaman (1924), 41 T. L. E. 88.— ^IND. 

. PART V. SECT. 5, SUB-SECT. 1. 

•f. Power of hUemational Bridge 
Compemy — To regulate 


Canada Southern Ry. Co. v. Inter- 
national Bridge Oo. (1883), 8 App. 
Cas. 723.— CAN. 

PART VI. SECT. 1. 

789 i. Reesd., 26 A. E. 43. 

789 II. Every portion of 

rood.) — A municipality is liable in 
damages for an accident resulting from 
the breach of its duty to keep every 
portion of a road in repair, that is, in 
a fit condition to be travelled upon. — 
Rea V, Municipality of Minto, 
[19261 3 I). L. R. 628 ; (1925) 2 

W. W. R. 667 ; 36 Man. L. R. 190.— 
CAN. 

789 lii. Although 

every portion of a public rood must 
be kept in repair by the municipality 
in which the road Hes, the driver of a 
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997, Add, Annotation : — Refd. A.*G. v. Hornsey 
B. C. (1926), 43 T. L. B. 92. 

1002a. Walls & roof ol tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footjiath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil tlirough which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to I'epair the walls & roof of the 
tunnel : — Held : (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 


costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
I)ayment ; (2) even ,if S., having in 1823 
tunnelled under an existing highway, became 
liable raiione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority. — Reigatb Corpn. v, Sctruey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. R . 308 ; 72 Sol. Jo, 154 ; 26 L. G. B. 
278. 


Part VII.— Enforcement of Duty to Repair. 

1053. Add. Annotation : — Refd. A.-G. v. Hornsey B. C. (1926), 43 T. L. R. 92. 


Part VIII. Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. Removal of footway.] — A municipal 
corpn. in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entirely removing a raised ^ kerbed 
footway on one side, throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 
tliat the access to egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before: — Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable &; arbitrary, & it was 


not sufficient for the action to be bond fide > 
& the order was properly made. — Howard* 
Flanders v. Maldon Corpn. (1926), 135 
L. T. 6 ; 90 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. G. R. 224, C. A. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackie 
V. Dumbartonshire County Council, 
Western District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. .To. 6.34, H. L. 

Obstruction during construction of 

new road.] — ^A coipn., in making a new road 
connecting two existing roads in tlie same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the road.9 
teiTUinated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark dowm a public road leading straight 
into the new road under construction, k> not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, 4fe 


PART VII. SECT. 1. 

1006 ii. .] — He R. v. Lambton 

(Ont.) (1926), 46 Can. Crim. Cas. 13. — 

CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

sk. Not suspended by provision of 
statutory remedy.] — R. v. Town op 
Paris (1862), 12 C, P. 445.— CAN. , 

PART VII. SECT. 2, SUB-SECT. 8.— B. 

1107 I. Neglect to repair after con- 
viction — Writ de nocumento amovendo.] 
— R. V. Portage ra Pkaibib Rural 
Municipalitt (1905), 2 W. L. R. 141 ; 
10 Can. Crim. (jae. 126. — CAN, 


PART VIIL SECT. 1, SUB-SECT. 1. 

b I. .1 — Strong v. Arran. 

(1913), 28 O. L. R. 106 : 4 O. W. N. 
765 ; 12 D. L. R. 44.— CAN. 

im. No power to alienate pari of old 
road .] — Chappus v. La Salle, [19271 


3 D. L, R. 764 ; 60 O. L. R. 564.- 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

1164a i. Duty to inspect trees.] — A 
tree planted in a city highway fell 
upon a motor car. The tree had long 
been In a decaying condition : — Held : 
the city corpn., having by byo-law 
8U3Pumod the duty of caring for the trees 
planted upon the highway, wore liable 
for discharging that duty negligently. — 
Huestis V. City of Toronto, 1 1 9261 
3 D. L. R. 142 ; 68 O. L. R. 648.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 5. 

0 i. S. P. Pheasey V, Edmonton 
(Alta.), U9271 2 W. W. R. 445.— CAN. 

r (p. 389) I. .1 — Pltf. slipped & 

fell when walking upon a granolithic 
sidewalk & was Injured. For five or 
six days before this occurrence, the 
sidewalk at the point where she fell 
was covered with glare ice & was 
consequently in a slippery Sc dangerous 
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was 


noir 


couuiuon. 8 injury 

attributable to any lack of caro on hor 
part. The cltv authorities had know- 
ledge of tho dangerous coudlHon for 
flvo or six days before the accident Sc 
made no attempt to remove the 
danger : — Held : the city corpu. wore 
grullty of gross negligence within 
Consolidated Municipal Act, 1 922, 
s. 460 3), Sc wore liable. — Ooecers v. 
Belleville, 119251 2 D. L. R. 250 ; 
56 O. L. R. 451 ; revsg.t [19241 2 
D. L. R. 333.— CAN. 


r (p. 389) ii. Dangerous condition 

known to pedestrian .] — Whore a person, 
who knows that a sidewalk is in a 
dangerous condition booauao of a pile 
of slippery snow thereon, deliberately 
makes use of it, instead of walking 
on the road as ho has previously done, 
&; thereby sustains injuries, the maxim 
volenti non fit injuria is applloablo. — 
Robinson v. Assiniboia Town, (19271** 
3 D. L. R. 614; [19271 2 W. W. R. 
499 ; 21 Sask. L. R. 658,— CAN. 
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WM not watched, drove through it & fell 
with his into the ravine, sustaining serious 
personal injury & damage to the car : — 
Held : the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — O ldham v. Shef- 
field Corpn. (1927), 136 L. T. 681 ; 91 J. P. 
69 ; 43 T. L. B. 222 ; 26 L. G. B. 94, C. A. 

Annotation: — Consd. Coleshill r. Manchester Corpn., [19281 
IK. B. 776. 

Trench dug In unfinished road.] — 

Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway Sc closed at its eastern 
iind by a quickset hedge. Pootpatlis had 
already been laid out & edged with kerb- 
stones ; houses were being built on the 
northern side & heaps of earth & building 
materials made the footpath on this side 
impassable ; the footi)ath on the south side 
was still unfinished, but Was traversable ; 
it was boimded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unliglited. 
They did not pr(*v(fnt persons, whether 
intending occupiers of hpuscs or others, from 
walking down tJie new road. Pltf. on a 


Sept, evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
footiiath. Through a gap in the fence they 
went across other land occujiied by defts. to 
a golf course. They returned somewhat 
liurriedly wdien it was growing daik, & pltf. 
fell into the trench A was injured : — Held: 
the trench being apparent to all, there was 
notliing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee. — Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 537 ; 92 J. P. 
37 ; 44 T. L. B. 258 ; 20 L. G. R. 124, G. A. 

1197. Add, Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

1216. Add, Annotation : — Apld. Manchester Corpn. 
V, Audemshaw U. C. & Dt^ on T^. C., [1928] 
Oh. 127. 

1228a. Amount of payment — How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 

— Sandgatb Urban District Coitncil v, 
Kent CoirNTY Council, No. 65, ante, 

1268. Add. Annotation : — Refd. Oldham v. Shcjffield 
Corpn. (1927), 130 L. T. 681. 

1272. Add, Annotation : — Generally, Mentd. B. v. 
Copestake, Ex p. Wilkinson (1926), 90 J. P. 
191. 

1278. Add, Annotation: — Refd, Oldham v. Sheffield 
Corpn. (1927), 130 L. T. 681. 

1280. Add, Annotaiioyi : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 


PART VIII. SECT, 1, SUB-SECT. 9. 

6d. Street railway track adjacent to 
highway. [ — Plria. in a motor car 
attempted to cross tlio tracks of a 
street railway, whicli were at that 
point not laid upon the travelled 
highway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. The place of crossing was 
in a dan^rous condition, by reason of 
the tracks not being hallasted bnt 
simply resting upon exposcjd sleepers. 
The car was imprisoned there & run 
into by a street car, & pltfs. wore 
injured & the car damaged : — Held : 
the city corpn. were liable since, 
although no obligation to repair 
OTlsted, there was a trap or concealed 
danger. — J amks v. Toronto (192.')), 57 
O. I., R. 322 ; ajfg. 27 O. W, N. 233-— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 11.— 

A. 

1190 i. Liability for failure to light — 
Statutory duty to light.] — A motor car 
driven at night came into collision 
with a tramway island, & was damaged. 
In an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with the lighting of the streets, it was 

E roved that a red lamp situated on tho 
land was hot Ijt at tho time of the 
accident. It was also established that 
defenders had not failed in their duty 
with respect either to tho construction 
& condition of tho lamp, or to tho 
preciautions taken to ensure that It 
should remain alight during tho hours 
of darkness : — Held : the standard of 
performance could not be absolute, 
but must be relative to the best avail- 
able moans of achieving exact per- 
formance, &, In the absenoo of evidence 
of any failure on the part of defenders 
to take every reasonable moans of 
parrying out their statutory obliga- 
tions, they fell to be assoilzied. — 


Kkogh V. Edinburgh Magisitiatiss, 
119201 S. O. 814.— SCOT. 

T i, .] — ^A corpn. planted trees 

along one of its streets, & reap, bub- 
lained injuries through his motor car 
colliding with one of tho trees on a 
<lark night. There was a street-lamp 
in the vicinity, but it had gone out : — 
Held : the corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to light & keep lighted 
the obstniction, so as to make it visible 
to persons using the street. — O amaru 
(Mayor) e. Clarke, [19271 N. Z, L. R. 
404.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 11.— 

D. 

1210 i. Liability of driver — Accidental 
injury.] — Held : the driver of a horse 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liable in damages under General Police 
& Improvement (Sc<*tlaTid) Act, 1802 
(c. 101), 8. 128, in respect that the 
breaking of tho lamp was not his act. — 
Hogg v. Macpherson, [1928] S. C. (J.) 
15.— SCOT. 

PART VIII. SECT. 6, SUB-SECT. 1.— A, 

1260 xxii. ,]— Greer v. 

Mulmub Township, [19261 4 D. L. R. 
132 ; 69 O. L. R. 259.— CAN. 

1260 xxiil. .] — Lingreix 

V. Stocks No. 363 Municipal Dismurr 
(Alta.), [19271 3 D. L. R. 478 ; [1927j 2 

W. W. R. 313.— CAN. 

g (p. 403) i. Ditch withoni 

guards or railings.] — Walton v, 
York County Corpn. (1881), 6 A. R. 
181.— CAN. 

k (p. 404) i. Failure of traveller 

to see.] — Where a traveller falls to see 
an obstruotion which a person using 
ordinary care would have avoided, the 
statutory liability does not arise. — 
King v. RiLirY, [19251 2 D. L. R. 218.— 
CAN. 

k (p, 404) ii. Imbedded nri e.] — 


Pltf. was injured by tripping over a 
wire imbedded in a street : — Held : 
defts. had not dischaigecl tho onus 
of removing the presumption that they 
had failed in their duty. — W oodcock 

V. Vancouver (B. C.), [1927] 3 

W. W. 11. 759.— CAN, 

00 i. .1 — Whore an accident 

results from lock of repair of a road, 
a prosumi»tion arises, without evidence 
that the municiptillty responsible for 
the road had notice of its condition, 
that the statutory duty to repair baa 
been neglected. — Rea v. Municipality 
OF Minto, (1925 j 3 D. L. R. 523 ; 
[1925] W. W. K. 657 ; 35 Mon. h. IL 
190.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 

B. (a). 


1289 i. Damage to adjoining 

owners — Construction of road causing 
flood .] — ^Municipality : — Held : liable. 
— ^Meier V. Franklin, Limprecht v, 
Franklin, Streich v. Franklin 
(Man.), [1920] 3 D. L. R. 433 ; [1926] 
2 W. W. R. 330.— CAN. 


1289 ii. Negligent construe,’ 

tion of ditches causing flood .] — Stadniok 
r. BlFliOST JMUNTCIPALITY, [1927] 4 
I). L. R. Oi ; (1927 J 3 W. W. R. 49 ; 
37 Man. L. R. 26.— CAN. 

1289 iii. — Road maicrials 

carried into raceway by violent storm,] 
— Held : defts. were not liable. — 
Snook v. Brantford Town Council, 
(1856), 14 U- C. R. 255.— CAN. 


sk. Hoad uwier repair by Minister of 
liffhuays.] — Held : as long as the 
vork of construction or repair is being 
arried on, the highway is removed from 
he direction, control & mana^^*ment 
if tho municipality, which is not liable 
o travellers for damages resulting 
I'om ita state of repair until the high- 
way is again under its control & man- 
tgemont. — Horsfield v, Cana Rural 
Municipality No. 214, U925] 2 

L). L. R. 874 ; [1925] 1 W. W. R, 
l007 ; 19 Sask. L. R. 378.— CAN. 
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Part IX. — Nuisances and Remedies. 


1330a. Enclosing hlghwiwr.] — B. v. 

OoDEN (1702), Fortes Kep. 251 ; 7 Mod. Bop. 
45; 92E. B. 839. 

1360a. Fireplug — Projection above pavement — 
Liability oX water company.] — fireplug had 
been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of tlie ordinary wearing away of the foot- 
path the fii*eplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fiioplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts.- — ^Moore v, liAJMBETH 
Waterworks Co. (1886), 17 Q. B. I). 462 ; 
65 L. J. Q. B. 304; 55 L. T. 309; 50 
,T. P. 756 ; 34 W. B. .560 ; 2 T. L. B. 687, 
C. A. 

Annotations : — ^Apld. Thompson v. Brighton Corpn., Oliver v. 
Horsham L. B., [1804] i Q. B. 332. CoDSa. Hartley v. 
Rochdale Corpn., [19081 2 K. B. 594. Apld. O. C. Ry. v. 
Hewlett, [19161 2 A. O. 511. Refd. R. v. Poole Corpn. 
(1887), 19 Q. B. D. 602 ; Steel i\ Dartford L. B, (1891), 
60 L. .T. Q. B. 25G ; Dawson ‘lu Bindley U. D. C. (1910), 
75 J, P. 17 ; Papwortb Battersea B. C. (1914), 79 J. P. 
105. 


bound to take all necessary precautions to 
protect persons exercising their right of way ; 

if he neglects to do so, is liable for tlio 
consequences.— C lark v. Ohamebs (1878), 
3 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 J. P. 488 ; 26 W. B. 613. 

Annotations Coxiad. Bull v. Shorodltoh Corpn. (1902). 07 
.T. P. 37 ; Rnoff r. Lo^, }1916] 1 K. B. 148 . AM. 

Glaagrow CJlty Corpn. v. . 

A.-G. V. Tod-Heatly & Browi^igfif (1879). 76 L. T. 174 , 
Tolhansen v. Davies (1888), 59 '• /. 436 ; MoDowadl v. 
G. W. Hy.. [1902J 1 K. B. 618 ; Latham v. Johnson & 
Nephew. [19131 1 K. B. .S98. 

(1887). 12 P. D. 58 ; Ooldrlok Jonee (1909), 

78 L. J. K. B. 462 j Cory v, lYancso. Fenwiok. [1911 J1 
K. B. 114 ; Weld-Bfnndell v. Stephens, [1920] A. C. 956; 
The San Onofre, [1922] P. 24.3. 

1391. Add. Annotaiwn : — Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 

1397. Add. Anyiotation :—Mentd. S.vS. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 

1899. Add. Annotation : — Distd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 

1447. Add. Annotation : — Mentd. Lowe v. Bentley 
(1928), 41 T. L. B. 388. 

1465. After this case add “ See, also, Agriculture, 
Nos. 970a, 970b.»* 

1500. Add. Citation : — 96 L. J. K. B. 81. 


1372a. Liability of water company.] 

A water eo., at the request & expense of the 
owner of a house, laid dcuvn a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it piojected above tlie pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be rejiaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge ; — Held : 
the CO., who alone had power to breo-k up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf. — 
Chapman v. Fylde Waterwc)rkh Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B. 15 ; 71 
L. T. 539 ; 59 J. P. 5 ; 43 W. K. 1 ; 10 
T. L. B. 680 ; 38 Sol. Jo. 629 ; 9 B. 582, 
C. A. 

Annotations : — -ConfS. CJolae Valley Water Co. v. Hall (1907), 
96 L. T. 395. Distd. Stacey v. Gas Light. & Coke Co., 
Metropolitan Water Board Sc West End Tailoring Co. 
(1910), 9 L, G. K. 174. Consd, Batt v. Motropolitan Water 
Boawt, 11913] 2 K. B. 966. Refd. Grand Junction Water- 
works Co. V. Rodocanacbl, [1904] 2 K. B. 230. 

1881a. .] — A person placing a dangerous 

obstruction in a highway, or & a private road 
over which persons have a right of way, is 


1514. Add, Annotation : — Generally, Retd. Britan- 
nia Hygienic Laundry Co, v. Thomycroft 
(1926), 135 L. T. 83. 

1519. Add. Annotations : — Distd. Noble v, Har- 
rison, [1926] 2 K. B. 332. Consd. Beigate 
Corpn. V. Surrey County Council, [1928] Ch. 
.359. 

1546a. Heap of refuse — Horse frightened.] — Pltf.’s. 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injur ies, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected : — Held : such evi- 
dence was admissible, for if the heap was 
of such a natui*e as to be likely to cause 
horses to shy, it was a public nuisance, 
whatever showed it io be likely to cause 
horses to shy was evidence for pltfs. — 
Brown v. Eastern & Midlands By, Co. 
(1889), 22 Q. B. D, 891 ; 58 L. J. Q. B. 212 ; 
5 T. L. B. 284, C. A. 

Annotation Heath's Garogro v. Hodffes (1915). 14 

L. Q. K. 195. 

1592. Add. Annotation : — ^Refd. Layzell v, Tbomp* 
son (1926), 91 J. P. 89. 

1616. Add. Annotation : — Refd. Beigate Corpn, v. 
Surrey County Council, [1928] Ch. 359. 

1623. Add. Annotation : — Refd. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


PART IX. SECrr. 1 , SUB-SECT. 1.— A. PART IX. SECT. 1 , SUB-SECT. 1.— -N. 

» ^ TT, — ’^^^^etionon part not ‘osed gp. Prickly bush protruding through 

by ^ Bennett (1825 /«»c5.)— Where deft, permitted a gorge 

h*. B. Dig, 400. — CAN. bush growing on hli land to project 

over a str^ & pltf. wa« injured by 
•n. Obstrojclion permitted — Duty of a thorn of the bush penetrating one 
person causing obstruction to movide of hlB eyes J— .* deft, wm liable.*^ 

lights at night.] — Hervey v. Fiienoii Cull v. Green (1624), 27 W. A. L. It. 

(1839), 4 Ont. Dig. 74S3.--CAN. 62.— AUS. 


•ART IX. SECT. 1, SUB-SBOT. 14. 

: 1. Broken-down motor ear — Not 
on highway for unrecLsonabU tirrur^ 
nor nd liohfo. )— P edbsr^n v. Pf tee- 
r (1616), 31 D. L. R. 368.— CAN. 
t. Houae left ntqhtr^ 

ret blocked^Person moving house 
Bcott e. Oaloaay Sl lUDnooK, 
271 2 D. li. R. 263 ; (1927 1 1 W. W. R. 
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* — **enM, B. v. Cory, 

[1927] 1 K. B. 810. 


&S9* ^dd* ^H7iofctfdon M6iitd. Naviga- 

t^n Co. V, Lambeg Bleaching, Dyeing & 
I^mshing Oo., [1927] A. C. 226. 


[662. Add, Annotation: — Generally ^ Held. Salis- 
bury & Fordingbridge District Drainage 


Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 666. 

1709, Add. Annotation : — Aa to (2) Refd* Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 
1711. Add. Annotation : — ^Dlstd. Howard-Flanders 
V. Maldon Corpn. (1926), 136 L. T. 6. 

1747. After this case add “ Compare Magistratos, 
Nos. 503a, 5()3b.*’ . 


Part X— Interference with Highways under Statutory Powers 


L761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a street 
laid out but^ not dedicated ” constructive 
works under its statutoiy powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will bo a lawful exercise of the powers, have 
regard primarily to fJie jiliysicnl conditions 


Part XI. — -Excessive Weight 

1841. After this case add ** See, also, No. 1852, 
post.** 

1844. To the existing paragraph add aa follows ; — 
The surveyor of a highway gave a certifleate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by. 
reason of extraordinary traffic caused by 
reap, in repairing roads in fom* separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, &, .with regard to 


obtaining in the area of the proposed opeu’a- 
tione ; & those physical conditions will be 
one of the princii)al factors in determining 
wliether rfdevant statutory definitions are 
complied with. This applies powers con- 
ferred by either public general or private local 
statutes. — Davtks v. KiroN Corpn., [1928] 
Ch. 884 ; 97 L. J. Oh. 479 ; 139 L. T. 636 ; 
02 J. P. 1 53 ; 20 I.. G. 11. 5,30. 


and Extraordinary Traffic. 

expenses incurred before it was made, the 
eriod of six months limited by Summary 
urisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run from the 
date of the first cej’tificate. 

1852. After this case add “ See, also. No. 1841, 
anteJ*^ 

1852a. Where more than one certifleate 

given.] — WiRHAL Highway Board v. New- 
ell, No. 1844, ante. 

1858a. Where several contracts.] — Epsom 

Urban Councils. London County Council, 
No. 1818, ante. 


Part XII. — 8topping-up or Diversion of Highways. 


1897. Add. Annotation : — Refd. Oldham v. 

Sheffield Corpn. (1927), 130 L, T. 681. 

1922. Add, Annotation : — ^Apid. R. v. Postmaster- 
General, Ex p. Carmichael (1927), 96 L. J. 
K. B, 847. 


1958. Add. Annotation : — Refd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.] — R. v. Wing (1825), 4 
B. & C. 184 ; 6 Dow. & Ry. K. B. 323 ; 3 
Dow. & Ry. M. C. 184 ; 3 L. J. O. S. K. B. 
201 ; 107 B. R. 1028. 


PART IX. SECT. 8, SUB-SECT. 3.— A 




— The owner of an auto 


mobile l 9 not entitled to maintain ar 
action against a mtmicipalliy foj 
damages for non-repair of a highway, ij 
•ne has not taken out a lioenoe tc 
permit him to operate his car.— 
SAwspN V. Robertson, 11926) 3 
D. h, R. 624 ; 67 N. 8. R. 498.— CAN 

q 11. — J^oiice of claim.] — Th< 
fijsenoe of the notice required hi 
pity Art, R. S. S. 1920 (o. 86), s. 5ii 
to ho given the municipality Is a hai 
to an notion for damages for injuriei 


caused by snow or ice on a sidewalk. — 
Hickman v. Moose Jaw City, fl925] 
1 D. L. R. 116 ; [1924] 3 W. W. R. 
839.— CAN. 

PART XI. SECT. 4, SUB-SECT. 5. 

.1872 i. General rule .] — It Is not the 
total sum actually spent on repair that 
is recoverable by the road authority, 
whether that repair Involves recon- 
Btmetion or not. Regard must be 
bad to aU the circumstances of the 
case ; the state of the roads when the 
extraordinary trafflo commenced, its 


S U character & suitability for the 
reasonably to be expected 
thereon, the ainoimt of ordinary 
trafllc whether of deft, or other persons, 
& the extent & nature of the repairs 
reasonably required. Deductlous 
should also be made If roads when 
repaired are in a better oondltion than 
before extraordinary tralBo com- 
menced. — Down Oountt Council v. 
Stewart, [19271 N. 49.— IR. 

1881 i. DeducHone allawancea — 
Improvement of road d'ue to repair .] — 
Down County Council v. Stewart, 
No, 1872 1, ante. — IR. 
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Part XIII. — Streets. 


1997. Add, Annotations: — Consd. Howard-Flanders 
V. MaJdon Oorpn. (1926), 135 L. T. 6. Mentd. 
Graigola Merthyr Co. v» Swansea Corpn., 
[1928] Ch. 235. 

2032. Add, Annotation : — As to (2) Consd. A.-G. v, 
Hornsey B. C. (1026), 43 T. L. B. 92. 

2202. Add, Annotation : — ^Mentd. Hutton v, A.-G., 
[1927] 1 Ch. 427. 

2203. Add, Annotation: — -Apld. Ashby -do- la - 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 

2204a. Recovery of expenses of repairing 

dangerous structure— London Building Act, 
1894, s. 116 — Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strato under sect. 116*(1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no pai*t of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose 6c the date when the complaint was 
made : — Held : the six months* limitation of 
time applied to proceedings \inder sect. 116 (1) 
of the Act of 1894, 6c the time ran from 
the date of the demand, & the magistrate*s 
decision must be affirmed. — London County 
Council v. Owner of 14, Lee-street 
Stepney (1926), 135 L. T. 182 ; 90 J. P. 
145 ; 42 T. L. R. 513 ; 24 L. G. B. 386, 1). C. 

2229a. Part of premises fronting another street.] — 

Deft, in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land wliich she used to form a 
carriage drive to the house. In 1904 her 
liusband became the tenant of a field to 
the south of & adjoining the house 6c land. 
O^he field fronted on E. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
agreement letting it to her husband, 6c from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment betAveen deft. & her husband 
ceased to exist about 1918. In 1920 E. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c. 55), ss. 150 6c 257, with the result that 
jiltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
inciured in making up E. road, on the whole 
of deft.’s property, including her house 6c 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road — Held : 
the house 6c grounds & the ^eld must bo 
considered as being one close, 6c as such the 
whole was liable to a charge for making up 
B. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 


Council v, O’Brien (1927), 91 J. P. 149 ; 25 
L. G. B. 369. 

2244a. .]—(!) A notice given to a 

frontager to make up the portion of tin? 
. street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
i‘endered inoperative because all the front- 
agers on the sti’eet are not served, hut he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect, is Sufficient. — 
SUNDEHTAND CORPN. V, GRAY, [1928] Ch. 
7.56 ; 97 L. J. Ch. 411 ; 136 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 

2252a. “ The same.”] — Sunderland Corpn. 

V. Gray, No. 2244a, ante, 

2254a. .] — Sunderland Corpn. v . 

Gray, No. 2244a, ante, 

2268. Add, Annotation : — As to (2) N.F. Sunder- 
land Corpn. V, Gray (1926), 130 L. T. 405. 

2282a. Two streets repaired at same time.]— 

A local authority which has executed repairs 
to streets imdcr Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account 6c 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juiis- 
diction to investigate the accounts 6c separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment.^ — 
Nash v, Giles (1926), 96 L. J . K. B. 210 ; 136 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. R. 121 ; 25 
L. G. R. 6(5, 1), C. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
—Moore v, Todd (1903), 68 J. P. 43 ; 19 
T. L. R. 642 ; 2 L. G. R. 370, C. A. 

2340. Add, Ayinotation : — Refd. Croditon Gas Co. 
V, Crediton U. C., [1928] Ch. 447. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases, 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 
Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 


PART XIII. SECT. 2, SUB-SECT. 3. 

o 1. .] — South Grimsby Town- 


V, County of Lincoln & North 
Grimsby Township, County of 
Lincoln v. South Grimsby Township 
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(1921), 19 O. W. N. r>70 ; fiS D. L. II 
509.— CAN, 
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writ against A., a known, owner of some of 
the land, “ & the owners of certain lands 
adjoining” the road “more particularly 
described in the indorsement ” on the writ 
‘ ‘ whose names & addresses arc not known tc 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the wiit by adding 
after the word “ owners ” the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,’* & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
— Held : the wxnt, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority &: was prescribed 
by R. S. C., Ord. 2, r, 3, & Apxicndix A, 
Part 1 ; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against tlie persons so sought to be made 
defts., & the words following A.’s name must 
be struck out. — Friern Barnet Urban 
Council v. Adams, [1927] 2 Cli. 25; 9G 
L. J. Oh. 145 ; 136 U. T. 640 ; 91 J. P. GO ; 
25 L. G. R. 75, O. A. 

2353. Add» Annotation: — As (1) Reid. Sunder- 

land Corpn. V. Priestman, [1927] 2 Ch. 107. 

2357. Add, Annotations : — Apld. Bristol Corpn. v. 
Virgin, [1 928] 2 K. B. 622. Held. Paddington 
B. 0. V. Finucane, [1928] Ch. 507. 

2360. Add, Annotation : — Mentd. Re Jauncey, 
Bird V, Arnold (1926), 134 L. T. 728. 

^364. Add, Annotations : — Apld. Paddington B. C. 
V, Finucane, [1928] Ch. 507. Reid. Bristol 
Corpn. V, Virgin, [1928] 2 K. B. 022. 

2366. Add, Annotation: — Reid. Friern Barnet 
U. C. r. Adams, [1927] 2 Ch. 25. 

2367a. Before expiry of time for summary 

proceedings.] — The two remedies confeiTed 
by Public Health Act, 1875 (c. 55), s. 257, 
are concurrent-, & a local authori<»y need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the s(M*.t. — 
Sunderland Corpn, v, Priestman, [1927] 
2 Ch. 107 ; 96 L, J. Ch. 441 ; 137 L. T. 688; 
20 L. G. K. 64. 

2405a. Burial ground ** attached ” to place of 
worship.] — The exemption from liabffity for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 57), 
8. 16, to a burial ground “ attached ” to a 
“ place apx)ropriatcd to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial ground in 
physical attachment or contiguity to the 
building, & docs not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members. — 
Holy Law South Broughton Burial 
Board v, Failsworth Urban District 
Council, [1928] 1 K. B. 231 ; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L. R. 519 ; 25 L. G. R. 324, D. C. 

2409. Add, Annotation : — ^Refd. Faulkner v, Hythc 
Corpn. (1926), 43 T. L. K. 65. 


2430a. After completion of works.] — When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7. — Faui.kneb v, Hythe Corpn., 
[1927] 1 K. B. 632 ; 96 L. J. K. B. 167 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 65 ; 71 
Sol. Jo. 20 ; 25 L. G. R. 60, D. C. 

2432. Add, Annotatio7i : — Refd. Faulkner v, Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2443. Add, Annotation : — ^Refd. Faulkner v, Hythe 
Corpn. (1926), 43 T. L. R. 66. 

2466a. Powers of magistral .] — B. Corpn. 

proposed to execute certain p rivate street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, accoi'ding to 
their respective frontages. Resps. objected 
tliat the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessa-ry, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate &> ordered 
that one resp. should pay one-half Sc each 
other resp. two-thirds of the respective sums 
named in the provisional appoitionmcnt : — 
Held : inasmuch as the corpn. had not 
resolved that the apx.)ortionm(mt should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, be must consider Sc 
determine, upon evidence, whether the pro- 
posed works were in any, & what, resx)ect 
unnecessary, Sc must have regard to any 
alternative proposals, if resps. made any Sc 
sui)portcd them by evidence, Sc to tfie cost 
thereof. — ^Birmingham Corpn. v, Mother- 
UENERAii OP Convent of Sisters of Charity 
OF St. Paul (1927), 91 J. P. 186 ; 44 T. L. R. 
31 ; 25 L. G. R. 517, D. C. 

2470a. Not mortgagee of pews & vaults In & 

under church.] — Chorlton upon Medlock 
(Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742 ; 12 L. J. Ex. 88 ; 
7 J. P. 162 ; 152 E. R. 671. 

2523. Add, Annotation: — As to (3) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), litd., 
[1927] 2 K.B. 566. 

2591a. Meaning of new building ” — Recon- 
structed building not included.] — Bai.lard 
P. Horton’s Estate, Ltd. (1926), 24 L. G. R. 
499, D. C. 

2592a. Meaning of “erections” & “obstruc- 
tions ” — Includes petrol pumps.] — Mackenzie 
V, Abbott (1926), 24 L. G. R. 444, D. C. 

2596. Add, Annoiaiion : — Generally, Refd. Salis- 
bmy & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[19:^7] 2 K. B. 560. 
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Cases 2680—2787. EMaLisu and Empire Digest Supplement. 


Part XV. — Bridges and 

2630. Add, Citation : — 96 L. J. Oh. 86* 

2650. Add, Annotation : — Hefd. A*-G. v, Homsey 
B. O. (1926), 43 T. L. R. 92. 

2705. Add, Annotation : — ^Refd. Manchester Oorpn. 

V. Audenshaw & Denton U. D. Conncils 
(1928), 139 L. T. 509. 

2712. Add. Annotation : — Reid. Manchester Oorpn. 

V, Audenshaw & Denton U. D. Councils 
(1928), 189 L. T. 609. 

2716. Add, Annotation : — ^Apld. Manchester Corpn. 

V. Audenshaw U. C. & Denton U. O., [1928 J 
Ch. 763. 

2717. Add, Annotation : — ^Apld. Manchester Corpn. 

V, Audenshaw U. O. & Denton XJ. C., [1928] 

Oh. 703. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7.] — 

In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the o\vner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner such other 
person jointly & severally liable for that 


Approaches thereto. 

damage. — Southbrn By. Oo. v , Gosport 
Corpn., [1920] 2 K. B. 89 ; 96 L. J. K, B. 
646 ; 90 J. P. 101 ; 70 Sol. Jo. 661 ; varied, 
[1927] 1 K. B. 831, O. A. 

2760. Add, Annotation: — Mentd. R^ublica de 
Guatemala v, Nunez (1920), 136 u, T. 430. 

2766a. Liability of borough council — ^Bridge built 
since 1835--'Publlc Health Act, 1875 (o. 55), 
8. 4.] — In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.*G. against 
the local authority for a declaration that they 
were liable to repair &; keep in repair these 
seven bridges : — Held : having regard to the 
fact that the word “ street,” as defined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pitf. was entitled to 
the declaration. — A.-O. v. Hornsby Borough 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164 ; 
136 L. T. 602 ; 91 J. P. 61 ; 43 T. L. B. 92 ; 
70 Sol. Jo. 1197 ; 25 L.. G. R. 260. 

2787. Add, AnnotcUion : — to (3) Hefd. A.-G. v, 
Homsey B. C. (1926), 43 T. L. R. 92. 


PART XV. SECT. 2, SUB-SECT. 1.— 

A. (a). 

d .] — jRe Sandusk Creek 

IJuiDGE (Out.), [1926] 3 D. L. 11. 363. — 
CAN. 

PART XV. SECT. 2, SUB-SECT. 2.— 

B. (o). 

o i. Transfer of area to muni- 

cipalitii.\ — A railway co. construoted 
& maintainod a bridge & approaches 
by which a road was carried across 
their railway. The area in which the 
bridge was situated was subsequently 
annexed to a burgh, & the burgh 
authorities called upon the co., as 
frontagers to a private street, to con- 
struct a paved footway along one side 


of the road : — Held : assuming that 
the oo. were frontagers to a nrivato 
street, Bxugh PoUco (Scotland) Act, 
1903 ( 0 . 33). s. 16 , had not. either 
expressly or by implication, altered or 
extended these obligations. — Magis- 
trates OF Lbvbn V, London & North 
Eastern Hy. Co., [1926] S. C. 528.— 
SCOT. 

PART XV. SECT. 3. 

Apportionment of cost — 

Bridge across railuxiy .] — I’uBLio High- 
ways Dept., Ontario v. Canadian 
Pacifio Ry. Co. (Clatpison Dridqk 
Case) (1924), 80 Can. Ry. Cas. 6. — 
CAN. 

k ii. Bridge over boundary 

river.}-— la order to give Jurisdiction 


to tho Municipal Comr. to apportion 
tho costs of building a bridge over a 
river or stream forming the boimdary 
between two mimioipalities, the latter 
must previously have agreed to con- 
stiuct the bridge. 

The power of a municipality to con* 
tract with another municipality to 
build by Joint ac^tlon such a brldgo 
must be exeroist'd by bye-law.— 
UuitAL Municipality op Portage la 
Prairie x>. Rural MumciPALrrY of 
Cartier, [1925] 4 D. L. It. 1035 : 
[1925] B. C. K. 691 ; affg., [1924] 
4 D. L. II. 601 ; [1924] 3 W. W. It. 
244 ; 34 Man. L. R. 405 ; revsg.. 

[19241 1 D. L. R. 776 ; [1924] 1 

W. W. Ii. 225.— CAN. 
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HUSBAND AND WIFE. 
Part I. — Contracts to Marry. 


20* Add, Annotation : — ^Refd. Skipp v. Kelly 
(1926), 42 T. L. H, 258. 

26* Add, Annotation : — ^Refd. Coben v. Sellar, 
[1926] 1 K. B. 6S0. 

80. Add, Annotation : — Refd. Cohen v, SellaiT, 
[1926] 1 K. B. 536. 

36. Add. Annotation : — ^Mentd. Never-Stop Ry. 
(Wembley) v, British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 


Part II.— 

127. Add. Annotations : — As to (2) Refd. Republica 
de Guatemala v, Nunez, [1927] 1 IC. B. 669. 
(Generally t Refd. Sloggeit v. Sloggett, [1928] 
P. 148. 


39. Add, Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

81. Add. Annotation: — As to (3) Refd. Cohen v. 
Sellar, [1926] 1 K. B. 636. 

87. Add, Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

114. Add, Annotation Cohen v. Sellar, 

[1926] 1 K. B. 636.^ 


Marriage. 

510. Add. Annotation : — Refd. Skii>p v, Kelly 
(1926), 42 T. L. K. 258. 


Part III. 


Personal Rights and Obligations arising from 

Marriage. 


595a. Bankruptcy of husband.] — The bk])cy. 

of a husband who lias entered inl^ a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convei’t his wife’s agree- 
ment to live apart with -an allowance into 


aw agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agiee- 
ment under a separation deed to receiver au 
allowance merely susjiends, but does not 


PART I. SECT. 6, SUB-SECT. l.~A. 

30 li. .t— M unn V. Haajjti 

(1926), 37 B. G. R. 71.* -CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

■». Not foots discovered subset: uent 
to breach ,] — Bwyripa Vacuix^jhik 

(Alta.), [1926) 3 W. W. R. 795.~CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

142 1. General rule .] — Kawaluk v, 
Kawaluk (Sosk.), 11927] 3 D. L, R. 
493.— CAN. 


PART II. SECT. 9. 

so. Marriage in foreign State — 
CeUhration by person with power to 
do flo.J— Mkixen V, Dobknko, [1927] 
4 D. L, R. 1128 ; 61 O. L. R. 340.— 

CAN. 

PART II. SECT. 10. 


b i. Marriage Actf R, S, A. 

1922 (c. 213), $, 20.) — above sect, 
oannot apply to an alleged marriage 
of which there, was no solemnisation 
whatever, other than the purchase of 
two wedding lings from an issuer of 
marriage lioenoes & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which recognises this 
proceeding as a valid marriage oore-< 
mony. — raniCHL v. Buom (Alta,), 
4 D. L. R. 1185; [1926] 3 
It. 698.’~-CAN. 




PART n. SECT. 11, SUB-SECT. 1. 

• i. — .h— The dootilno, that 

a person who goes through a form of 


marriage must bo presumed to havo 
acted liiuuccutly &. legally & that, 
until this presumption is rebuttxjd. It 
must prevail ovqr the presumption 
that a first husband or wife whoso 
death was not proved, but who had 
not been heard of for over seven years 
before the second marriage, was alivo 
at the time thereof, can have no applica- 
tion where it is found that the poi-son 
relying on such doctrine did not acit 
in innocent good faith in going through 
the form of a second marriage. — 
Irwin V. Irwin (Man.), Q926 j 2 D. L. R. 
79 J ; [19261 1 W. W. 11. 849.— CAN. 

e ii. Compliance witJi Marriage 

Act, s. 21 (b).] — McGinn v, Eli.erton, 
Ellkrton V. Ellerton, [1926] 2 
D. L. K. 1136; [1925] 1 W. W. R. 
962.— CAN, 

PART II. SECT, 11, SUB-SECT. 2.— 

B. (a), 

478 I. Many years,] — P., a Natal 
native, from about 1897 until just before 
her death In 1016 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidence to show that P. & A. 
had both said before 1902 that they 
were not married, & there was no 
evidence of any registration of a 
marriage between P. & A. There 
was some evidence that P. & A, were 
reputed to be man Sc wife since the 
birth of their five obildren, all of 
whom had been brought up & educated 
by P,*8 brother O., who had treated 
them as bis nephews Sc nieces : — Held : 
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.the evidence adduced was not strong 
enough to rebut the presumption of 
marriage oiisiug from the lengthy 
cohabitation of P. & A. — Nvokana v. 
Nyokana (1925), 46 N. L. 11. 227.— 
S. AF. 

PART II. SECT. 11, SUB-SECT. 2.-^ 

B. (0). 

621 iv. .]— K. V. 

I'BOUD, [1926] 3 D. L. R. 664 ; [19261 
S. O. R. 599.—CAN. 

PART II. SECT. 11, SUB-SECT. 2.— E, 

653 ii. .1 — Dahlbkrg r. Swan- 
son, [1927] 3 D. L. R. 609 ; [1927] 1 
W. W. K. 617 ; 21 Sask. L. R. 388.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

m (p. 77) i. Invalidiiu 

of marriage.] — Held: pltf, was not 
entitled to succeed on an alternative 
claim for a quantum meruit for her 
services as deft. *8 huousekeeper. — 
Holmes v. Holmes (Alta.), [1927] 2 
D. L. R. 979 ; [1927] 2 W. W. R. 253. — 
CAN. 

lili j. — > — Husband itur- 

posely denuding himself of his property,] 
— Lightheabt V. Liohtueart, [1927] 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
393.-— CAN. 

hh ii. Alimony 

provided for in prior separation agree^ 
menir— Power of court to increase,}^ 
KAWIN V, Kawin, [1927] 3 D. L, R. 
883 ; [1927] 1 W. W. R. 690 ; 21 
Sosk. L. R. 415.— CAN, 



Cases 595a— 1208. English anp Empibe Digest Supplement. 


annul, that rigiit, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The di\ddend is not a transaction between 
liusband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 


neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925. — Dewb v. Dbwb, Snowdon v. 
Snowdon, [1928] P. 113 ; 97 L. J. P. 65 ; 
138 L. T. 552 ; 92 J. P. 32 ; 44 T. L. B. 274 ; 
72 Sol. Jo. 69 ; 26 L. jO, B. 191. 

647. Add, Annotation : — ^Refd. Re Wilkinson, Page 
V, Public Trustee, [1920] Oh. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

656. Add. An7iotgtiion .•—As io (\) Consd. Bower Williams, Ex p. Trustee, [1927] 1 Ch* 441. 


Part V. Effect of Divorce or Separation with 

Wife’s Property. 


757a. Husband entitled to Income] of trust fund 
during separation.] — Duncan v. Campbell 
(1842), 12 Sim. 616 ; 6 Jur. 677 ; 59 E. R. 
1269. 

.4/inotafion;— Apld. JRc Barnard, Barnard v. White (1587), 56 

L. T. 0. 


786. Add, Annotation : — Refd. 
V, Cook, [1926] A. C. 444. 

787. Add, Annotation : — ^Refd. 
V, Cook, [1926] A. 0. 444. 


Regard to 


A,-G. for Alberta 

A.-G. for Alberta 


Part VI. — Disposition of Property 


809. Add, Annotation : — ^Mentd. Parr v, A.-G., 
[1926] A. C. 239. 

906. Add. Citations : — revsd, svh nom. Public 
Trustee v. Wolf, [1923] A. 0. 644 ; 92 
L. J. Ch. 520 ; 129 L. T. 738 ; 39 T. L. B. 
553 ; 67 Sol. Jo. 637, H. L. 

Add, Annotation : — Mentd. Parr v, A.-G., 
[1926] A. C. 239. 

986. Add, Annotation : — Generally^ Retd, Capron 
V. Capron, [1927] P. 243. 


1007. Add, Annotation : — Reid. Bosworthick v. 
Bosworfchick, [1926] P, 169. 

1036. Add, Annotation: — ^Refd. Re Alington & 
L. C. O.’s Contract, [1927] 2 Ch. 253. 

1106. Add, Annotation: — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1118. Add, Annotation : — ^Mentd. Re Bold, Banks 
V, Hartland (1926), 95 L. J. Ch. 201. 

1203. Add, Citation : — 8 W. R. 333. 


PART IV. SECT. 1. 

u i. Acquired <£: disposed of 

through husband — Belong to husband .] — 
A number of ho^, either the progeny 
of two hogs aoiimrcd by a wife as com- 
pensation for services performed by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense of her hus- 
band : — Held : they did not belong to 
the wife as against the husband’s 
cix?ditor8. — John Deere Plow Co. v. 
Bowen, [1926] 1 D. L. R. 769 ; [1925] 
1 W. \V. 11. 357.— CAN. 

PART IV. SECT. 2. 

sd. Beversionaru interest ,] — Stan- 
dard Bank v. Boui.ton (1878), 3 
A. R. 93.— CAN, 

PART IV. SECT. 6, SUB-SECT. 2. 

SB. Not business carried on in 
parinetahip with husband .] — CJoHN v. 
CanaKT (B. C.), [19251 4 D, L. R. 431 ; 
[1925] 3 W. W. R. 357 ; revsg.. [1925] 
3 D. L. R. 223 ; [1925] 2 W. W. li. 
563.— CAN. 

sf. Crops grown by wife — On hus- 
band*8 land — Strict proof necessary .] — 
ANDERSON V, John Dsbrb Plow Co., 
Lm. (Sash.), [1926] 4 D. L. R. 255 ; 
[1926] 2 W. W. R. 667,— CAN. 

sg. On wife’s land — Burden of 


proof ] — Banque Canadienne Nation- 
als v. Tencha (Can.), [1927 ] 4 D. L. R. 
665.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

911 i. Assignment irurperatire — Trans^ 
fer to pay husband’s debts,}--- RODJlm\j^ 5 ^ 
V. Dostik & Vachon, [1927] 4 D. L. R. 
1139 ; [1927] S. C. R. 563.— CAN. 

PART VI. SECT. 1. SUB-SECT. 5.— 

0. (a), 

951 V . ^,1 — Union Bank 

V . Benedict, [1925] 4 D. L , R. 1057.— 
CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

d i. Not on conveyance oj 

equitable estate .] — ^Adatvis v. Loomis 
(1875), 22 Gr. 99.~CAN. 

k i. .] — Eluott V. Brown 

(1884), 11 A. R. 228.— CAN. 

k ii. -- — Sale as spinster — Convey^ 
ance not impcoAihable on ground of non- 
compliance with statutory formalities .] — 
Graham v. Menoilly (1869), 16 Gr. 
061.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

c i. Conveyance by husband alone — 
Effect .] — Wallis v. Burton (1855), 
5 Gr. 352.— CAN. 

0 ii, .] — Beld : an effectual 

transfer of his marital rights in the 
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land conveyed. — Aixan v. 

CONTE (1857), 15 U. C. R. 9.— CAN. 


sj. Property used At tnaintained by 
husband — No presumption of gift by 
lui/e.]— C alhoun v. Reid (Sask.), 
11927] 4 D. L. R. 808; [1927] 3 

\V. W. R. 420.— CAN. 


1 i. -.1 — Semple v. Sharp, 

. [1927] I W. W. R. 965 ; 21 Sask. L. R. 
135.— CAN. 


1 ii. Wife not examined — 

Certifleate of examinaHori fraudulently' 
signed .] — Title set aside, subject to 
tlie rights of an innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement wlt>h the 
transferee, — Frostad v. Libek, 11927] 
3 D. L. R. 916 ; [1927] 2 W, W. R. 
550 ; 21 Sask. L. R. 603.— CAN. 

n i. Residence condition 

precedent .] — Pendleton v, Pendle- 
ton, [1927] 2 W. W, R. 720 ; 21 Sask. 
L. R. 579.— CAN. 


PART VI. SECT. 8. SUB-SECT. 2.— A. 

ai. Separate estate .] — ^The in- 

terest of a wife In a policy effected by 
her husband on his own life, & which 
has boon declared by him to be for 
her benefit, is her separate estate, 
8c may, in nor husbemd’s lifetime, be 
assigued by her. — Graham v. Canada 
Life Assurance Oo., Proctor v, 
Graham (1894). 24 O. R. 607.-— CAN, 



Vol. XXVn.— Husband and Wife. Cases 1220—1527. 


1220. Add, Annotatiofi : — Refd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

1225. Add, Annotation : — Apld. lie Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add, Annotations : — Refd. Royal Exchange 
Assce. V, Hope, [1028] Ch. 179. Mentd. 
James v, British General Insce., [1927] 2 
K. B. 311. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 
Ilf©*] — A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
'or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 


the entire cash value of the policy with its 
share of accumulated profits So to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
— Held : (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in ceitain events ; (2) insured 
must be taken to have exercised the optidn 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fimd must be accumulated in ct. until it 
could bo ascertained by the death of either 
party who was entitled to it. — Re Fijset- 
wood’s Policy, [1926] Ch. 48 ; 96 L. J. Ch. 
196 ; 135 L. T. 374. 

1228. Add, Citation 95 L. Z Ch. 24. 

1234. Add, Annotations; — ^Refd. Royal Exchange 
Assec. V. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250. 


Part VIII. — Contracts of Wife during Coverture. 

14r98. Add. Annotations : — ^Refd. Selby v. Atkins 1527. Add. Annotations : — Mentd. Bennett v. 
(1926), 135 Ij. T. 45. Mentd. Uewc «. Dewe, Whitehead, [1926] 2 K. B. 380; Firm of 

Snowdon V. Snowdon, [1928] P 113. R. M. K. R. M. v. Firm of M. R. M. V. L., 


PART VI. SECT. 8, SUB-SECT. 2.-B. 

Q I, Bankruptcy of 

hu8band.\ — S. olTeoted an insurance 
on his own life in favour of his wife 
under Married Women's Policies of 
Assurance (Scotiand) Act, 1880. S.'s 
estat.e8 were afterwards sequestrated : 
— Held : the policy vested in bkpt. as 
trustee for his wife, & it formed no 
part of his estate & was not liable to 
the diligence of his creditors. — Stewaht 
V. Hodge (1901). 8 S. L. T. 430.— SCOT. 

nii. Whether asstgnable ,] — A 

policy of assurance was effected by 
a husband for the benefit of his wifo 
under Married Women's Policies of 
Assuranco (Scotland) Act, 1880. There 
was competition between the widow &; 
an assigneo claiming under an assigna- 
tion which bore to have been executed 
with the consent & conourronco of tho 
wife : — Held : the wile had no power 
to discharge the trust in her favour 
created by tho policy, & tho insurance 
co. ought to have known that the deed 
was one which tho spouses were dis- 
abled from granting. — ScoTrrflH Lira 
Co. V, Donald (1901), 9 S. L. T. 200.— 
SCOT. 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

t i. .] — Whitehead r. 

Whitehead (1887), 14 O. 11. 021. — 

CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 

A. (a). 

1302 V. .1— Pltf., deft. '8 

husband, became enUblod to a con- 
veyance of certain land vested in a 
solr. By pltf. *8 direction the solr. 
conveyed the land to deft. Tho con- 
voyanoo was dated Apr. 9, 1920, & 
was not re^1«red until the following 
Doc. Until registration tho deed had 
not been delivered, & deft had been 
told nothing about it : — Held : though 
tho presumption of advancement may 
bo rebutted by evidence of actual 
intention, there was cogent evidence of 
pltf. having idtlmatoly made up his 
mind that his wife should havo the 
property. — Harkinoton v, Hariuno- 
TON, [19261 2 D. L. R. 849 ; 66 O, L. R. 
668.— CAN. 

sk. Grain <£r stock on land conveyed 
to wife,] — A husband conveyed to his 

J.8. 


wife half of a quarter section of laud. 
Husband &: wife lived together on, & 
farmed, tho quarter section, & the 
husband w’orked on tho farm after tho 
transfer In tho same way as before : 
— Held : tho husband was tho owner 
of grain grown on, & animals situate 
on. the quarlAjr section. — National 
Trust Co. v, Holow^aychuk, 11926J 

3 W. W. R. 382.— CAN. 

sm. Purchase in husband's name — 
Subsequent transfer to wife — Failure of 
co/usw/erq/ion.]-— Husband & wife pur- 
ehasod a house In Oct. 1920. The 
house was in pltf.'s name until Jan. 
1922, when it was transferred to the 
wife. In Jan. 1924, tho husband was 
ejected from tho house, & ho brought 
action against the wife for a declaration 
that, his wife held tho house os trustee 
for him. On tho trial the husband 
stated that when he made tho con- 
vcj’^ance Ia) his wifo ho did so on her 
midei'taking that tho members of her 
family would vacate tho house, & 
this was never carried out : — Held : 
pKf. could not succeed, as the only 
claim bo could set up would be that 
ho had made a conveyance for a con- 
sideration that had failed, & his action 
would be either for specific performance 
or damages. — Body v. Body (1924), 
34 B. C. K. 315.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (b), 

1337 iii. .1 — The deposit 

T>y a Hindu of his own money in a bank 
in the joint names of himself & wife, 
& on the terms that it is to bo payable 
to either or the smvivor, does not on 
his death constitute a gift by him to 
his wife, there being in India no 
presumption of an iutondod advanco- 
inont in favour of a wife. — Guran 
Ditta V, Uam Ditta (1928), 55 Ii. 11. 
Ind. App. 235. — IND. 

m 1. .] — Held : to raise a pre- 
sumption of joint tenancy. — Maitocws 
a. National Trust Co. (Ont.), [1925] 

4 D. L. R. 774.— CAN. 

sp. BanJeing account in joint nanies,] 
— A wife & husband opened a joint 
accoimt in a bank, & both signed a 
direction to the bank ; “ All money 
which may be deposited by us or either 
pf us to the account is our joint pro- 
perty, but such money may be with- 
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drawn by either one of us, or the 
survivor of us." The money was all 
the husband's, & was deposited to pay 
the expenses of the wife & her clilld, 
during tho husband’s absence, & to 
make payments in connection \vith his 
property : — Held tho wifo was not 
entitled to half tho money to tho credit 
of the aocoimt. — Southby v, Souiuby 
(3917), 40 O. L. R. 429 ; 38 D. L. H. 
700.— CAN. 

of wife as survivor.]--^ 
See Nos. 1335-1338. 

PART VI. SECT. 9, SUB-SECT. 3.— 

A. (a). 

1370 i. Wife nxtt independently ad- 
vised — Guarantee for husband.] — Wont 
of independent advice standing alone 
is insufficient to justify relief, but 
where there has been undue Infiucnco 
by tho husband & knowledge of its 
exorcise or facts from w'hich such 
knowledge should bo infern)d, & tho 
transaction is contraiy to tho wife’s 
interests, a sufladent ease has been 
made out for the granting of relief.— - 
Canadian Bank oe Commeroe v. 
Foreman (Alta.), 119261 4 D. L. K. 
844 ; [1920] 3 W. W. R. 486; revsd. 
on the lacts, 11927] 2 D. L. 11. 530; 
11927] 1 W. W. li. 783; 22 Alta. L. H. 
413. CAN. 

1370 ii. .) — Bradley v. 

Imperial Bank of Canada, 11926] 
3 D. L. R. 38 ; 68 O. L. R. 660.— CAN. 

1370 iii. Promissory note,] — 

Frykkh & Co., Ltd. t. Steeves (N. B.), 
11927] 4 D. L. Li. 1077.— CAN. 

PART VI. SECT. 9, SUB-SECT, 4. 

d i. Pnrperty purchased with 

man's money — Woman realising pro- 
perty d> appropriating proceeds ordered 
to account,] — St, Eloi v. Eno (1925), 
30 15. C. H. 153.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

8t. Wife carrying on separate business 
— Signatures by wife at request, of husband 
— Liability of xoife,] — ^Whore a married 
woman, in carrying on a business with 
the assistance of her husband, signs 
everything that he asks her to sign & 
asks no questions, she should bo held 
responsible for her signature, in the 
absence of clear proof of undue 
influence, whether it turns out to bo in 
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Oasea 1687— 8061a. English and Empire Digest Supplement. 


R, M. K. R. M. Somaaimdarmu Ohetty v. 
M. R. M. V. L. Supramanian Ohetty (1926), 
95 L. J. P. 0. 197. 

1666. A(M. Annotation : — Hef4« Dcwe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1665. Add. Annotation : — ^Refd. I)ewo v. Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

1669* Add, Annotation : — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add., Annotations : — Reid* Selby v. Atkins 
(1926), 185 L. T. 45; Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1782« Add^ Annotations : — Refd. Selby v, Atkins 
(1926), 135 L. T. 45 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 

1739. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation 2 C. & P. 25, n. 

1748. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


1760. Add. Annotation : — Refd* Welton v. Wejton, 
[1927] P. 162. 

1763. Add. Annotation ;~~-Refd. Welton v. Welton, 
[1927] P. 162. 

1755. Add. Annofofion .-—Coned. Selby v. Atkins 
(1926), 135 L. T. 46. 

1792a. Proceedings Instituted against 

wife.]— At common law a wife has no 
authority to pledge her husband’s credit so 
as to render liim liable for her solr.’s costs in 
divorce proceedings in which he has obtained 
a decree, & in which her solr. has not obtained 
from the Divorce Ct. an order for security 
for costs. — ^Arnold & Weaver v. Abiari, 
[1928] 1 K. B. 684 ; 97 L. J. K. B. 238 ; 138 
L. T. 691 ; 44 T. L. R. 221 ; 72 Sol. Jo. 138. 

1800. Add. Annotations : — Refd. Welton r. Welton, 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K.B. 684. 

1833. Add. Ayinotation : — Refd. Bo Mason (1928), 
97 L. J. Ch. 321. 


Part XI. — Contracts for Separation 


1920. Add. Annotation: — Gniei'aUy, Refd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 130 
L. T. 416. 

1934. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1935. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1939. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T 416. 

1941. Add. Annoiatioyi : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 li. 416. 

1943. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1965. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1028] P. 113. 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1989. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2019. Add. Annotations : — As to (1) Refd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 139 


L. T. 416, As to (7) Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410, 

2038. Add. Annotation : — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2039. Add. Annotation : — Apld. Hyman v. Hyman, 
Hughes i’. Hughes (1928), 139 D. T. 416. 

2040a. Bankruptcy of husband.] — Dewe v. 

Dewe, Snowdon v. Snowdon, No. 695a, ante. 

2049. Add. Annotation Refd. Willis v. Willis 
(1927), 96 D. J. P. 177. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the paities 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement ; — iield : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband &: wife as 
one of the tenns of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Wjllib V. WiLDifi, [1928] P. 10 ; 96 L. J. P. 
177 ; 137 L. T. 021 ; 43 T. L, R. 657, C. A. 


her Interest or otherwise. — ^W atkins 
(J. R.) Co. V. Nobbrt (Alta.), [1U26] 
1 D. h. R. 626 ; [1926J 1 W. W. R. 
166.-~CAN. 

sv. Lease taken hy wife — lAahility 
of wife — For breach of /ease ,] — IleM : 
the husband was not liable, although 
he lived in the preraiBes tor about two 
months jirlor to the time he & his 
family vjioated It & twice paid the rent 
durtngr that period.] — National 
Sboxjhitikm, Ltd. v. Darling (Alta,), 
[1927] 1 W. W. U. 413.--CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

B. (b). 

1642 i. Jewellery.] — A ring supplied 
to a working miner’s wile : — acid : 
not a neoessary, — Pianta 7;. Macrow & 
Sons Ptt„ Ltd. (1925), 27 W. A. L. R. 
99.~~AUS. 

iw, Ftur coat.] — The question whether 
a fur coat is a necessary is one of fact 
depending on the olroumstanoes of 
each ease. - '•Gebriic A Forrest v. 


, [1927] 8 D. 
[1927] 2 W.W. R. 166; 
489.— CAN. 


L. R. 16fi; 
21 Sank. L. R. 


PART VIIL SECT. 8, SUB-SECT. 2.— 

D. (a). 

1691 li. Itevsd., 0 O. R. 198. 

PART VIII. SECT. 8, SUB-SECT. 2.— O. 

^ husband is liable *’ 
read “ A husband is not liable.” 


PART XI. SECT. 3, SUB-SECT. 2. 

n J. .]— Where a wife understood 

the agreement, had independent advloe, 
& was not misled or Influenced by her 
husband In rogard to her legal rights 
or the meaning & oltoct of the docu- 
*meut ; — Held : it could not be set 
aside for fraudulent misrepresentation 
&: duress. — Thomson v. Thomson, 
[1927] 1 D. L. R. 653 ; 59 O. L. R. 
661.— CAN. 


PART X. SECT. 2. SUB-SECT. 1. PART XI. SECT. 6, SUB-SECT. 7. 


made jointly liable with his wife foi 
her torts, notwithstanding Marrioc 
l^operty Act, r 7 §. M.. 191J 
Htjoal (Man.) 

PART XI, SECT. 1, SUB-SECT. 8.— A 

Woods 77, Woods 
927J 3 R. L. R. 321 ; 60 O. ].. R 

CAN. 


1 1 . .] — ^Whore a separa- 
tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control Sc 
guardianship ot the children ; — ffeld : 
before the wife could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amounting to guardianship which 
she had assumed under the agree- 
ment. — Holowaohuk ft. Holowaohhk 
(Man.), [1927] 2 W. W. R. 470.— CAN. 
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VoL XXVQ^HiubAnd and Wife. Ottees 2088-2831. 


2088. Add, Annotation j — ^Distd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 Li. T. 416. 

2084* Add. Annotation : — ^Apld* Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T* 416. 

2085* Add, Annotation : — ^Folld. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2086a* •] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notvdthstanding that the deed contained no 
rovision for its termination on the marriage 
cing dissolved. — Hyman v, Hyman, Hughes 
V, Hughes, [1929] P. 1 ; 139 L. T. 416 ; 44 
T. L. R. 664 ; 72 Sol. Jo. 435 ; 26 L. G. B. 
471, C. A. 

2000. Add. Annotations : — As to (!) Refd. Hyman 
V, Hyman, Hughes v. Hughes (1928), 139 


L. T. 416. As to (3) Refd. Hyman v, Hyman, 
Hughes V. Hughes ^928), 139 L. T. 416. 

2106. Add, Annotation : — As to {I ) Consd. Hyman 
V, Hjnnan, Hughes v. Hughes (1028), 139 
L. T. 416. 

2111. Add, Annotation .•-—Refd. H. v. H., [1928] 
P. 206. 

2144. Add, Annotation : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 189 L, T. 416. 

2174 Aaa. Annotations : — Refd. Bosworthick v 
Bosworthick, 11027] P. 64 ; Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 

2176* Add. Annotations : — Refd. Bosworthick v, 
Bosworthick, f 1927 ] P. 64 ; Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L, T. 416. 

2177. Add. Annotations : — Con5d. Boswoi*thick v. 
Bosworthick (1926), 130 T. 211. Refd. 
Hyman v. Hyman, Hnghes v, Hughes (1928), 
139 Ju T. 416. ' 

2179. Add. Annotation : — ^Apld. Hyman v, H 3 unan, 
Hughes V, Hughes (1028), 139 L. T. 416. 


2189a. 

W.N. 8. 


Part XII. — Legal Proceedings. 

•.] — Practice Note, [1926] 2210. Add. Annotation : — Consd. Smith v. Scliilling, 

[1928] 1 K. B. 429. 


Part XIII. — Matrimonial Causes. 


2213. Add, Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K, B. 429. 

2317. Add. Annotation : — As to (2) Apld. Cavendish 
V, Cavendish, [1926] P. 10. 


2321. Add, Annotations : — Consd. 11. v. H., [1928] 
P. 200. Refd. A.-G. for .^VJberta v. Cook, 
[1926] A. O. 444; Raeburn v, Raeburn (1928), 
138 L. T. 672. 


PART XI. SECT. 6. SUB-SECT. 11. 

2073 ii, .] — A senara' 

Uoii asrrt^onient, wliioh i)rovldoa for 
tJio payment of a Hpociflo eiim by 
iuHtalmeiitH to bo secured by a 

which ilid not contain a dutn casta 
claw'^v -Held : enforceable by the 
wife, although there had been subae- 
quent adultery by her & she had been 
divorced & had married aerain. — 
llUHT V. Kobt, [1927] 2 U. L. R, 248 ; 
[1927] 1 W. W. R. 491 ; 22 Alta, L. R. 
RIO.— CAN, 

PART XL SECT. 6, SUB-SECT. 12. 

2086 i. Coveiiant by wife not to 
claim furihcT maintenance — 8ai)8equent 
j'odicial separation.] — Where a petition 
for a decree of judicial separaliou on 
the ground of the husband ’b adulR^ry 
was brought so that a petition for 
alimony might be founded : — field : 
the petition must be dismissed. — 
K. v,K., [192.5] 3 D. L. R. 872 i [1925] 
2 W. W. R. 641,— CAN. 

PART XI. SECT. 7, SUB-SECT. 2.— B. 

ux. Jurisdiction of court — King*a 
Bench Act, s. 22.] — ^UAVis v. Davis, 
[1926] 1 W. W. R. 942 ; 20 Sosk. L. B. 
543.— CAN. 

2102 ii. Breach of condition — As 

ip access to child-^Iieplv aUeging hus- 
oand*s bad charaoter,]r^A separation 
ct^rreement provided that the wife 
should be given the custody of the son, 
but that'hlB father should be allowed 
to see him with reasonable frequency 
& should be oonsultod as to. Sl satisded 
jwth, hlB up<bringlng. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
condition as to the son was pleaded : — 


Held : a reply alleging the husband’s 
bad character was no excuse for a 
breach of the condition. — M cLennan 
V. McLennan, [1925] 3 D. L. R. 281 ; 
[1925] S. C. 11. 279 ; affg., (19251 1 
D, L. R. 277 ; 57 N. S. R. 480.— CAN. 

PART XI. SECT. 8. 

2165 iii, .] — A separa- 

tion agreement may have as a secondary 
object the elleoting of a permanent 
settlemeut of property, but unless a 
separation agi’ooraont clearly indicates 
such pui'pOBO the general rule, that the 
agreement Is no longer enforceable 
after i-osumption of coimbitatiou, 
should be applied. — N atjonai, Trust 
Co., Ltd. v. Bell, [1925] 4 D. L. R. 
1029 ; [1925] 3 W. W. H. 712.— CAN. 

sy. Agreement for — Failure of con- 
sideration.] — Wakabuk V. Wakaruk 
(Alta.), [1926] 1 D, L. R. 493.— CAN. 

PART XII. SECT. 1, SUp-SECT. 1.— A. 

e (p. 249) i. .] — In an action 

by a purchaser for specific performance 
of au agrooment for the sale of land, 
a motion by dofL’s wife to be added as 
peft. on the ground that> untler Dower 
Act, R. S. A. 1922 (c. 135), she had an 
Interest in the property, was refused. — 
Sampson v. Thomas, [1925] 1 W. W. R. 
1018.— CAN. 

PART XII. SECT, t, SUB-SECT. 1.— 

F. (a). 

2221 Ii. ,1— Under K, B. Rule 

765 on order for payment may be 
obtained by a judgment creditor 
against a married woman. — Bishop 
V. Black, [1023] 3 W, W. R. 679. — 
CAN. 


PART XII. SECT. 1. SUB-SECT. 1.— I. 

sz. Liability of husband — Participat- 
ing in litigaiion ,] — In au action by a 
married woman against a thli’d party : 
— Held : iiotwitnstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. 64), 8. 3 (1), pursuer’s husband, 
in respect that ho had actively 
participated In the litigation, fell to bo 
made jointly & sovei-ally liable in 
expenses along with his wife, — 
M’Millan V. Maceinlay, [19201 S. C. 
673.— bCOT. 


PART Xlll. SECT. 1, SUB-SECT. 1. 

m i. ,] — A judge of 

th(^ Supreme Ot., silting in his ordinary 
capacity, has no jurisdiotiou to inter- 
fern with decrees pronounced by the 
ct. as a ct. for divorce & matrimoulal 
causes under Matrimcmlal Causes Act, 
1857 (c. 85). — Claaian v. Olaman 
(1925), 35 B. C. R. 137.— CAN. 

ai. High Court — Bombay—- 

To hear matrimonial suits between 
./cu's.l — The High Ct. of Bombay bos 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, & In deciding such disputes, Uio 
.Towish law must be applied '* with such 
adaptations to the ehmumstauees of the 
case as justice may require.” — Ben- 
jamin V, Benjamin (1925), 1. L. R. 
50 Boin. 369. — IND. 

PART XIII. SECT. I, SUB-SECT. 3. 

2320 i. Practice of EcclesiastUidl 
Courts followed — Proceedings in fonnd 
pauperis in Manitoba ,] — CoucBiDOE e. 
OoLERiDQE (Man.), [1926] 2 D. L. R. 
896 ; [1926] 1 W. W. R. 867. — CAN. 
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2384. Add, Annotation : — Retd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

2490. Add, Amiotaiion : — Consd. Hyman v, 

HJmianj Hughes v, Hughes (1928), 139 L. T. 
416. 

2492. Add, Annotation : — ^Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2498. Add, Annotation : — Held. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2601. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2511. Add, Annotation : — Refd. Dewe v, Dewe, 
Snowdon v, Snowdon, [1928] P. 113. 

2533a. .] — Statham v, SxATnAikt, No. 4370a, 

post, 

2554. Add, Annotation : — Generally ^ Refd. Rae- 
burn V, Raeburn (1928), 138 L. T. 672. 

2661. Add, Annotations: — Mentd. Welton v. 
Welton, [1927] P. 162; Statham v. Statham 
(1928), 45 T. L. R. 127. 

2718a. .] — An infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery. — S tead 
V, Stead (1927), 71 Sol. Jo. 391. 

2733a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultciy with a woman 
unknown, the tjt. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition. — ^Aydwaiid v, Aylward (1928), 44 
T. L. R. 456. 

2743. Add, Annotations : — Distd. Mart v. Mart, 
[1926] P. 24. Refd. Selby r. Atkins (1926), 
135 L. T. 45 ; S. v. S. & P. (1927). 44 T. L. R. 
52 ; Re A. B.’s. Petn., [1928] P. 25. 

2746. Add, Annotation : — Refd. Mart v. Mart, 
[1926] P. 24. 


2747. Add, CUations .*—[1926] P. 24 ; 95 L. J. P. 
29 ; 134 L. T. 446. 

2753. Add, Annotation : — ^Refd. Sloggett v, 

Sloggett, [1928] P. 148. 

2762. Add, Annotation : — FoUd. Little v. Little, 
[1927] P. 224. 

2763a. .] — The adultery of a hus- 

band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the deci'ee in question 
containing any express &> separate finding 
that he committed the adultery in question. — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131 ; 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action in which 
immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd fade evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’T oole v, O’Toole (1926), 134 
L. T. 542 ; 42 T. L. R. 245. 

F, Remedies (Vol. XXVIl., p. 304). 

Add the following case : — 

2813a. Petition for Judicial separation — Whether 
petition brought only for collateral purpose.] — 

A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 


PART XIII. SECT. 3, SUB-SECT. 2.— E. 

2397 i. Sufficiency of .] — liate v. Hate, 
[19271 3 D. L. R. 481; [19271 2 

W. W. R. 366 ; 22 Alta. L. R. 505— 

CAN. 

PART XIII..SECT. 5, SUB-SECT. 1.— E. 

2452 ii. ,1 — On a petition for 

restitution of oonjugai rights petitioner 
must satisfy the ct. that he or she has 
a sincere desire for a real restitution 
of those rights & a corresponding 
williugnoss to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 35 C. L. R. 44G.— AUS. 

PART XIII. SECT. 5. SUB-SECT. 2.— 

B. (a). 

2521 i. Question of fact degree .] — 
Cruelty is a matter of degree. — 
A. V, A., [19251 2 D. L. R. 1195 ; [1925] 
2 W. W. R. 154 ; 19 Sask. L. R. 340.— 
CAN. 

2534 i. Cumulative effect of acts not 
cruelly per se,] — 'i'he acts constituting 
cruelty may be treated as cumulative. 
— A. V. A., [19251 2 1). L. H. 1195; 
[1925J 2 W. W. R. 154; 19 Sask. 

L. R. 340.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— 

B. (c). 

2660 ix. .1 — ^A course of con- 
duct calculated to break the spirit of 
the sufferer & continued imtil health 
breaks down, or is likely to bi'oak down, 
under the strain. Is cruelty. — K aufikld 
V. Kaufield (Sask.), (1926] 1 W. W. R. 
1 59.' 'CAN. 


PART XIII. SECT. 6. SUB-SECT. 2.— 

B. (h), 

«a. Spending earnings on mistress — 
TcUing wife of preference for mistress .] — 
Whore the conduct of a husband, in 
obliging his wife to earn her own living 
whih) he spends his earnings on a 
mistress for whom he openly indicates 
his preference, so preys on the wife^s 
mind that, to his knowledge, it imdcr- 
mines her health, it constitutes cruelty. 
— Jones v. Jones, [1925] 2 D, L. R. 
1144; [19251 1 W. W. R. 449; 19 
Sask. L. R. 262.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (1). 

sf. Husband describing himself on 
enlistment as widower — Deserting wife 
during pregnancy, I — ^A husband deserted 
his wife on two occasions, on one of 
Wlilch she had a baby tlueo months 
old, & on the other when she was about 
to be confined. On Joining the army 
in 1916 the husband stated that ho was 
a widower, & thereby the wife was 
caused considerable paia & anxiety, & 
with difficulty obtained an allowance 
out of his pay as his wife : — Held : 
the husband’s conduct amounted to 
cruelty. — Stuabt v. Stuart (1926), 
I. L. R. 53 C!alc. 436.— IND, 

PART XIII. SECT. 6, SUB-SECT. 2.— E. 

2688 iii. .) — Action by a wife 

for Judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not injure her health 
or give her cause to fear injury thereto, 
& was the result of her conduct with 
another man which she continued 
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knowing that it provoked deft. — 
CONNOLLEY V. CONNOLLET, [1926] 2 

W. W. R. 420.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

B. (b). 

sj. Failure to deny evidence given by 
other side,] — Held : a strong circum- 
stance to bo taken into ai^coimt. — 
Staoey V. Stacey (Alta.), 11927] 2 
1). L. R. 854 ; [19271 1 W. W. R. 821.— 
CAN. 

PART XIII. SECT. 6, SUB-SECT. 3— 
B. (0). 

2743 i. Proof of non-access — Evidence 
of cither spouse .] — ’fho rule of Hussell 
V. Hussell^ No. 2743, does not apply 
BO os to cxcludo ovideuco of non- 
access, where there is no possibility 
of bastardising a child. — Robehts v. 
Robeuts (Alta.), [1928] 1 D. L. R. 
227 ; [1927 J 3 W. W. U. 625.— CAN. 

2766 i. Statement by wife — As to 
illegitimacy of child — Admissible to 
establish fact of wife*8 adultery ,] — 
Bleekee V. Bleekeb (1927), 48 

N. L. R. 133.— S. AF. 

PART XIII. SECT. 6, SUB-SECT. 8.— 

E. (a). 

2802 i. Acts other than those charged 
in petition — Subsegu€7it acts of adultery, J 
— Evidonoo of acts of adultery sub- 
Bonuent to the date of the petition can 
only bo admitted whore pr(*oeded by 
some evidence upon whicn the Jury* 
without more, might And a chaise of 
adultery, as alleged in the petition, 
to have been proved. — Eluott v. 
Ellioit, [3 9271 In. Z. L. R. 338. — N.Z. 
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petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home : — Held : permanent maintenance 
& custody being, at any rate, a part of the 
puipose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised- 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought bond fide, but only for 
some collateral puipose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be gi‘anted should 
be dissolution, & not judicial separation. — 
Blanciiard V, Bianchard (1928), 138 L. T. 
176 ; 44 T. L. R. 313 ; 72 Sol. Jo. 138. 

2830. Add, Annotation: — Refd. Statharn v, Sta- 
tham (1928), 45 T. L. R. 127. 

2940. Add, Annotation : — Refd. Biggins V, Biggins 
(1926), 43 T. L. R. 37. 

2960. Add, Annotations : — Consd. Statharn v, 
Statharn (1928), 45 T. L. R. 127. Refd. 
Welton V, Welton, [1927] P. 102. 

2995. Add, Annotatio'ns : — As (1) Consd. Hyman 

V, Hyman, Hughes v, Hughes (1928)* 139 
L. T. 410. Refd. Statharn v. Statharn (1928), 
45 T. L. R. 127. 

3024. Add, Citations “ affg,, [1892] P. 222 ; 61 
L. J. P. 115.’* 

3042. A dd. A nnotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 

3044. Add, Annotation: — Consd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 

3047. Add, Annotation : — Refd. Hyman- v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 


3064. Add, Annotation: — As fo (1) Distd. Preger 
V, Preger (1926), 134 L. T. 670. 

3066. Add, Annotation : — Distd. Preger v, Preger 
(1926), 134 L. T. 670. 

3068. Add, Annotation : — Distd. Preger v, Preger 
(1926), 134 L. T. 670. 

3069. Add, Annotation : — Distd. Preger v, Preger 
(1926), 134 L. T. 670. 

3092a. Agreement between husband & co- 

respondent as to damages.] — Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, So the rest lat^ , & that petitioner 
should claim no further uamages from co- 
resp. So should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
So co-resp. continued to live in adultery. So 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition : — Held : petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, So he had connived at the adultery 
of which in his second petition he com- 
plained, &i the second petition must bo dis- 
missed. — Gifford v, Gifford So FitEEMAN 
(1926), 43 T. L. R. 141. 

3093. Add, Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3094. Add, Annotation : — Distd. Preger v, Preger 
(1926), 134 L. T. 670. 

3122. Add, Citation 134 L. T. 670. 


PART XIII. SECT. 6, SUB-SECT. 8.— 

B. (a). 

2844 ii. .} — In OT^ior to establish 

desertion, proof of a refusal to acknow- 
led;?o tho obli^itions of the manied 
btaltj may suffleo. 

Scrnble : the bringrfkier of a prior 
suit, which was abandoned, divorce 
can bo rtdied on as constitutluc 
desertion. — Bruck v, Bruce (Alta.), 
4 D. L. II. 1117 ; (192GJ 3 

W. W. K. 605.-~CAN. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (b). 

2860 i. What amounts to cohabitation — 
Parties living under same roof — Hus- 
band mti recognising or treating wife as 
such.] — Held : the husband was livingr 
apart from his wife without suffloient 
excuse in circumstances entitling; her 
to restitution of conJuipU rights. — 
LINKHART V. IjTNKHAIiT, [1925 J 2 
1). L. 11. nSO.—CAN. 

PART XIII. SECT. 5. SUB-SECT. 8. - 
B. (e) ii. 

n i. — Malicious denial of 

carnal intercourse persisted in for four 
years may constitute desertion, hut 
the standard of proof, both of tho 
denial itself & of tho absence of con- 
sent by the offended spouse, must be 
exiting. — GooLi) v, Qoold, [1927] 
S. C. 177.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 8.— 

B. (f). 

2933 ii, -.} — Lee v, 

Lee, [1927] 1 D. L. R. 94 ; 59 O. L. R. 
r*61.-~CAN. 

PART Xni. SECT. 5, SUB-SECT. 8.— 

B. (g). 

2940 ii. .] — A divorce refuBed* 


on the ground that a separation agree- 
ment prevented a finding of desertion. 

In an action for divorce tho existence 
of a separation agreement is not to bo 
disregarded by the ct. merely because 
deft, does not set it up as a bar. — 
Walsh v, Waiah Sc Kirkland, [J925] 
2 D. h. R. 794 ; [1925] 1 W. W. R. 
951 ; 19 Sask. L, R. 509,— CAN. 

2941 ii. Deed not acted vjwn .] — 

I'ropositlon, that, whou a deed of 
separation is treated as a nullity or 
Bol at nought, & the spouse who 
repudiates it persists in leaving the 
otJier as if deserted, tho former is from 
that time gull^ of desertion, doubted. 
— IIocaEiu’ V. Hoggett, [1920] V. L. R. 
505; 48 A. D. T. 02; [1920] Argus 
L. li. 330.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— E. 

2976 i. Daring impri$(mment — Mani- 
fest intention to desert .] — A husband, 
who was married in July, 1916, lived 
with his wife for six weeks, & thereafter 
did not live with her again for over 
throe yeais. In Nov, 1919, he met her 
8U3CKlentally & lived with her for a few 
days, & then ho went abroad to take 
up an appointment. On the voyage 
out he wrote informing her that the 
appoiutmont bad been cancelled. 
Tiiereaftor he never lived with his 
wife or communicated with her again. 
From Apr. 1920 till Juno 1923 he 
was in prison, & in Oct, 1923 he wjis 
again imprisoned. In Oct. 1925, after 
his i*elea8e, he wrote to his wife's father 
stating that he was about to go abroad. 
So offering to supply material for 
divorce : — Held : pursuer had 

relevantly averred desertion com- 
mencing in Nov. 1919 & including tho 
periods of defender's incarceration, in 
respect that, when liberated from 
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prison, defender had shown no dis- 
position to alter his Intention to persist 
in his desertion. — I'arkeb v, Parker, 
[192G] S. O. 574.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 8.— 

G. (0). 

3003 i. What is rcasonaJde cause ** — 
Conduct falling short of matrimonial 
offence — Not mere frailtg of temper cfe* 
habits.] — Mere infirmity of temper 
accompanied by the free use of a 
vulgar & abubive tongue, on occasional 
resort to physical violence not directed 
against the person of her husband & 
futile threats of bodily harm to him, 
*iro not sufficient to justify a husband's 
(ioBcrtion of his wife. — Clarke v, 
CLARKE (Alta.), [19271 3 W. W. R. 
728.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 

A. (a). 

3026 i. DissohdUm suit — Previous 
suit] — ^A former suit for divorce 
brought by pltf. was dismissed on the 
ground that by his wilful neglect of 
his wife ho hod conduced to her 
adultery. In a subsequent suit for 
divorce he proved that his wife Sc 
co-rofip. had, since the lonner suit, 
left 1 ho province Sc were living as man 
Sc wife in California ; — Held : the dis- 
missal of the former suit was not a bar 
to tho subsequent suit. — KEtjLERixG 

V. KRSI.ERINO (OI’IIERWIHE NEVERKA) 

& Neverka (Sask.), [19271 4 D. L. R. 
767 ; [1927] 3 W, W. R.273.— CAN. 

PART Kill. SECT. 7, SUB-SECT. 3.— 
B. (b) iii. 

8081 i. Invitation to commit aduUery,] 
— McEwsn V, MoEwen (Man.), [1926] 
8 D. L. R. 430.— CAN. 
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8143. Add* Annotation : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T, 416. 

3166. Add* Annotation : — As to (1) Reid. Sneyd v* 
Sneyd & Burgess, [1926] P, 27. 

3179a. .] — (1) Condonation has been defined 

as “ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.*^ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Sembfe : such 
a belief would not be material if proved. — 
Sneyd v. Sneyd & Burgess, [1926] P. 27 ; 
95 L. J. P. 22 ; 136 L. T. 124 ; 42 T. L. R. 
247, 

3182a. .] — Sneyd v. Sneyd & Burgees, No. 

3179a, ante, 

3183a. Agreement for temporary separation after 
confession of adultery — Parties continuing to 
live apart for several years.] — Held : in the 
cii'cumstances there had been no condona- 
tion. — Letbe V, Letbe & Whitehead (1928), 
45 T. L. R. (5 ; 72 Sol. Jo. 745. 

3196. Add, Annotation : — ^Refd. M. v, M., [1928] 
P. 123. 

3213. Add, Annotation : — -4s to (1) Refd. Sneyd v, 
Sneyd & Burgess, [1926] P. 27. 

3223. Add, Citations : — [1926] P. 27 ; 95 L, J. P* 
22 ; 135 L. T. 124 ; 42 T. L. R. 247. 

3234. Add. Amiotation : — Refd. >Statham v, Sta- 
tham (1928), 45 T. L. R. 127. 

3395. Add. Annotation : — Mentd. Blanchard v, 
Blanchard (1928), 138 L. T. 716. 

3433. Add. Annotation : — Refd. Welton v, Welton, 
[1927] P. 162. 


8486a. — *.] — ^PnowB v, Pnows (1928), 44 T. L. R. 
263. 

3449a. — -.] — Grayson v. Grayson (1927), 43 
T. L. R. 226. 

3470. Add Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416, 

8486. For ^‘Coupled with discretion’’ read 

Coupled with desertion.” 

3533. Add, Annotation : — Refd. Sloggett v, Slog- 
gett, [1928] P. 148. 

3537. Add, Annotation : — As <o (1) Apld* O’Toole 
V, O’Toole (1926), 184 L. T. 642. 

3539. Add. Annotations: — As to (2) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K, B. 584. 
Generally i Refd. Welton v, Welton, [1927] 
P. 162. 

3640. Add, Annotation : — ^Refd. Welton v, Welton, 
[1927] P. 162. 

3559. A dd. Annotation : — Refd. Welton v, Welton, 
[1927] P. 162. 

3560. Add. Annotation : — Refd. Welton v, Welton, 
[1927] P. 162. 

3569. Add, Annotation : — As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 

B, Indorsement of Notice to Appear 
(Vol. XXVII., p. 875). 

Add the following case : — 

3635a. Form — Woman charged with adultery 
named In petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the >»usband 
wa>s ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the. 
notice indorsed on the copy of ilie i)eiition 
served on the woman was in the form set out . 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C, (b) ii. 

3138 iii. The fax)t that 

a huAbttud’H suit for divorce has been 
brought at the request of a man, with 
whom deft, has been Uvinp: for a 
number of yearw, & who has promised 

S ltf. to pay all the costs In order that 
eft. may be made free to marry him, 
does not constitute collusion. — G hrtst- 
MANSON V. CJWRISTMANSON (Alta.), 
11927) 1 D. L. U. 651; [1927] 1 

W. W. R. 149.— CAN. 

PART XHI. SECT. 7. SUB-SECT. 8.— 
C. (b) V. 

8159 1. JRespondeni assisting in 

identifiratum .] — The fact that deft, to 
a divorce action admitted to pltf.’s 
solr. before the tiial that she had been 
guilty of adultery with co-resp., & 
supplied tbe solr. with her photograph 
to be used for the purpose of identlfloa- 
tion, is not proof of ooll union, where 
tlu.*re Is no evidence that pltf. ever 
had any arrangement with deft, that 
she should provide him with grounds 
for divorce. — P abrt e. Parry, [1926) 
8 D. L. H. 95 ; fl02C] 2 W. W. R. 186 ; 
20 Bask. L. 11. 474.— CAN. 

PART XIII. SECT. 7, BUB-SECT. 8.— 

D. (a). 

sm. Is defence to suit for divorce on 

r mnd ofbe^ality,] — A. v. A., jl026) 
D. L. R, 1195 ; 119251 2 W. W. R. 
164 : 19 Saak. L. R. 346.— CAN. 

PART Xin. SECT. 7, SUB-SECT. 3.— 
D. (b) i. 

8169 HI. .l—PREMCnAND HIRA 

V. Bai Qalal (1927), 1. L. R. 61 Bom. 
1026.— IND. 


PART XIIl. SECT. 7, SUB-SECT. 3.— 
D. (h) Hi. 

8255 iii. ,) — Any matrimonial 

offenoo which in itself Is ground for 
divorce but which has been condoned 
may bo revived by the subsequent 
of any other legally 
recognised matrimonial offence, e.g,, 
cruelty. — A. v. A., [1925] 2 D. L. Jtl. 
1195; [19251 2 W. W. R. 154; 10 
Sask. L. R. 346.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 

8274 i. By desertion — For two years 
uriihout reasonable excuse,] — Condoned 
adultery revived. — S frino v. Spring 
(A lta.), [1926J 2 D. L. R. 893 ; [1926] 
2 W. W. R. 78.— CAN. 

I. For ** 1. By desertion ** read 
^*827411, 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (d) i. 

3838 i. General rule,] — LAOitANCE v, 
Rochon (Que.), [1927 J 1 D. L. R. 
1190.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) I. 

8397 HI, .) — MoNaixt v, 

McNaixy, [1927] 2 D. h, R. 604 ; 69 
N. S. R. 268.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) il. 

3448 1. Factors governing exercise of.) 
— When it is admitted by petitioner that 
be has been guilty of adultery, the ot. 
will ekerolse its discretion in his favour 
In a case that oomos oleckrly within the 
principles laid down in Wilson v. 
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Wilson, No, 3448.“ -Laird v. Laird 
(1927), 38 B. a R. 297.— CAN, 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) V. 

3468 i. Whether conclusive in favour 
of petitioner.]— On u petition for 
dissolution of marriage under Divorce 
Sc Matrimonial Causes Amendment Act, 
1920, R. 4, 08 amended by 1921-22 Act, 
s. 2 (1), where rosp. proves to the ct.’s 
satisfaction that the separation was due 
to petitioner’s adultory, lesp. is entitled 
to rely on that adultery a** a bar to 
petitioner’s claim for Ndief, notwith- 
standing such adultery was condoned. 
CJtiapman V. Chapman, [19261 N. Z. 
L. R. 201.— N.Z. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
D, (a) Vi. 

3506 1. Desertion byrespondent-^’No ex- 
cuse for petitioner *8 adultery — Bigamous 
marriage,] — Bigamous adultery by a 
husband, in wholly inexcusable clr- 
oiimstanoes : — Held : a bar to a deoreo 
nisi, even though the adultery did 
not occur until three years after the 
wife’s desertion, te could not bo 
logardod as conducing to or excusing 
that desertion. — Thomab v. Thomas 
(No. 2), [1926] V, L. R, 206 : 47 
A,L.T.158; [19263 Argus L. R. 186.— 
AUS. 

8503 i. Petitioner destitute,] — 

A wife was deserted by her husband 
for four years ik was forced by necessity 
8c oircuiustanoos to become unchaste : 
— Held : her petition fop divorce 
should be granted. — R bibbrio 
Ebbbbio (1926), 1. L. R. 64 Oalo. 80. — 
INP. 
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iu Matrimonial CaUEies Buies, 1924, 
Appendix 1, iu acoordance with r, 2 of those 
rules, A the woman’s name formed part of 
the title of the suit as reep. — D avis Davis 
& Hblbing (1928), 138 L. T. 623. 

3667. Add* Annotation : — ^Refd. Hyman %\ Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3776. Add* Annotation : — ^Mentd. Blanchard v. 
Blanchard (1928), 138 L. T. 710. 

3788a. Wife’s petition — Woman charged with 
adultery added as respondent with husband.] — 

Pbppeb V. Peppeb & Bakbb, No. 4848a, post 

3826a. When granted.] — Gleed v * Glebd 

(1927), 43 T. L. B. 678 ; 71 Sol. Jo. 729. 

3859. Add* Annotation : — Reid. McCausland v* 
McOauBland (1927), 43 T. L. B. 692. 

3859a. .] — Where resp. Is a minor, per- 

sonal service of the petition on reap, is good 
service, & the appointment of a guardian 
ad litem is not necessary. — M cOausland r. 
McOausland (1927), 96 L. J. P. 149; 137 
L. T. 663 ; 43 T. L. R. 592 ; 71 Sol. Jo. 472. 

3866. Add* A^inotation : — ^Mentd. Baebnrn i\ Bac- 
burn (1928), 138 L. T. 072. 

3867. Add* Annotation : — Mentd. Baeburn v, Rae- 

^ bum (1928), 138 L. T. 672. 

4022. Add* Annotaiioyi : — Mentd. I^a Badiotech- 
nique v* Weinbaum (1927), 137 L. T. 638. 

4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (3).] — Held : (1) the effect of 
the above sub-sect, was not to confine the 
X)ower of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial sepai'ation ; (2 ) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adulterj’’, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 


under the above sub-sect., in its discretion, to 
award her alimony pendente life ; (3) as the 
means of the wife wore insufficient to impport 
herself & her two chhdxen, she was entitled to 
alimony pendente lite, although the husband 
liad contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she nad been able in some pre- 
carious fashion to maintain herself. — ^W ei.ton 
V* Welton, [1927J P. 162 ; 96 L. J. P. 76 ; 
1.36 L. T. 676 ; 43 T. L. B. 174 ; 71 Sol. Jo. 
121, 0. A. 

4097. Add* Annotation : — Distd. Welton Wolton, 
[1927] P. 162. 

4098. Add. Annotation : — Distd. Welton i>. Welton, 
[1927] P.162. 

4098a. .] — ^Welton v* ' ^blton, No. 4068a, 

ante* 

4111. Add* Annotation :-~^e7ierallyt Reid. Gilbey 
v. Gilbey, [1927] P. 197. 

4131. Add* Annotation : — Reid. Oapron v, Capron, 
[1927] P. 243. 

4156. Add. Annotaiioyi : — Consd. M. v. M., [1928] 
r. 123. 

4168. Add* Annotation :--I{etd* Welton v. ^Welton 
(1926), 48 T. L. B. 161. 

4189a. In suit for judicial separation —Before decree 
nisi.] — The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistence during the litigation ; & a Avife who 
has obtained a decree f)f judicial separation 
is not entitled to an allotment of aJimoriy 
pendente liU\ unless sIk 3 has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it. — M. v* M., [1928 J P. 
DJ3 ; 97 L. J. P. 101 ; 138 L. T. 648 ; 44 
T. L. B. 299 ; 72 Sol. Jo. 155. 

4280a. .]— On a husband’s petitioning 

for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, she 
did not allege that pet itioner was the ^ther, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the idead- 
ings showed that the wife had not a good 


PART XUl. SECT. 8, SUB-SECT. 1.— D. 

sn. Jloit} suit amimenccd — Necessitv 
for writ of summons .] — Call^vndeb v. 
Callaxukr (Sttsk.), 11927] 3 W. W. R. 
410.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 1.— 

F. (a). 

li, Alternative cUvivi for Judicial 

separation .] — In a suit by a wife for 
clivoroe it la not necessary, or indeed 
proper, to ask to have a separati<m 
agreement between the parties set 
aside, or to include an alteraatlvo 
claim for iudiclal separation. — C akrui> 
i>. Oamkuu (Bask.), [1927] 4 1). ]i. R. 

• [1927] 2 W. W. R. 759.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 4.— D. 

sp. Leave to am in formd pauperis — 
Wlicn granted.] — v. Oolh- 
WIUOB (Man.), [1926] 2 D. L. R. 806 ; 
[1926] 1 W. W. R. 867.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 4.— 

F. (a). 

3886 i. Poftition of initrmn^,] — Held : 
a ** party ** within K. B. Rule 951.— 
RtTssBLL Vi Buss Bax 6c MoKknna. 
(No. 3), [1927] 8 W. W. R. 000^— CAN. 

PART Xm. SECT. 8, SUB-SECT. 6.— B. 
8863 II. r.] — Substitutional ser- 


’’ice in a divorce action ©lloctod in 
Locordanco with an order therefor 
egularly made is equivalent to personal 
lervicc, & it is not necessary that actual 
lotic© of the proceedings should reach 
loft. — P artington v. Partington. 
1925] 3 1). L. R. 1085 ; [1925] 2 
\V. W. R. 723 ; m-sp. 19 Sask. L. R. 
102 ; [1925] 1 W. W. R. 1039.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 6.— F. 

3917 ii. Swam in England before. 

’idfnmissioner for oaHis — Admissibility.] 
—An affidavit, purporting to bo sworn 
In England before a person doscribing 
btimself as a comr. for oaths, uiay be 
poceivod In evidence of tho f^ts 
loposod to therein in proof of servlco 
the petition & citation in a divorce 
suit. — Thomas v. Thomas. [1926] 
V. L. R. 188 ; 47 A. L. T. 157 ; [10261 
Argus L. R. 137. — ^AUS. 

PART XIII. SECT. 8, SUB-SECT. 8.— B. 

•t. Further df better partioulars — 
^ken ordered .} — ^Petitioner tov divorce 
ordered, on motion of co-re^., to 
deliver further Sc better particulars of 
bhe ^tee 8c places when Sc whore tne 
acts of odulteiT mentioned In the 
potion were oommitted. — 
p. Qdbhowaty Sc Jonbs, [1925] 3 


D. h. R. 430 : [1925] 2 W. W. R. 238 ; 
35 Man. L. R. 134. — CAN. 


PART XIII. SECT. 9» SUB-SECT, 1.— A. 

BW. Not local maeter,] — In an action 
for judicial separation & alimony 
applications for interim alimony must 
be made to a ludgo In chambers ; a 
local master has no jurisdiotlou to 

entertain them. .... ,, 

Where an order for vnierxm alimony 
ha s been made by a local master, such 
order is a nullity, . but a 
chambers has no jnnsdiotion to it 
aside where the application to him la 
not by way of appeal. — qLuqpj'BR v. 
VoLHOFPER, [19251 3 D. L. R. 652 ; 
[19^] 2 W. W. R. 304 ; 19 Sask. L. R. 
442 —CAN. 

PART XIII. SECT. 9, SUB-SECT. 1. 

B. (0). 

iv. .1— An order for pay- 
ment by deft, to pltf. in an act^n for 
alimony of interim alimony & dis- 
bursements was set aside, pltf. having 
pi eapw of her own amide for the pur- 
pose of maintaining hereelf Sc b^gl^ 
wie action to trial.— G ibbs v. (Rbm, 
[19261 8 D. Ii. R. 880 ; 66 O. b. R. 

M A. — GAN. 



Cases 4280a— 4677a. English and Empiee Digest Supplement. 


ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct. — S. v. 

S. & P. (1927), 97 L. J. r. 37 ; 138 L. T. 302 ; 
44 T. L. It. 62 ; 72 Sol. Jo. 31 ; sub nom. Re 
A. B.s’ Petition, [1928] P. 25. 

4296. Add* Annotations : — Refd. Welton v. Welton 
[1927] P. 162; Arnold Sc Weaver v, Amari, 
[1928] 1 K. B. 584. 

4305. Add. Atmotation : — As to (3) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K. B. 684. 

4306. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

4307. Add. Annotation: — As to {!) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 

T. L,. R. 619. 

4318. Add. Citations 95 L. J. P. 18 ; 134 L. T. 
414. 

4354a. ** Discretion cases — Adultery by 

petitioner — Insertion In defended list neces- 
sary.] — Howell v. Howell & Davidson 
(1926), 42 T. L. R. 497. 

4354b. Application to expedite trial — Grounds 

for refusing.] — The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, Sc resi>. might marry the woman 
napaed in the i)ctition, before the birth of a 
child expected to be born as the result of 
resp.’s relations with that woman. — P. v. P. 
(1927), 44 T. L, R. 114 ; 71 Sol. Jo. 964. 

4370a. Corroboration — ^Necessity for — Charges of 
grave sexual offences.] — (1) Where in a 
matrimonial cause one spouse accuses the 
other of very grave sexual offences the 
accusation, as in criminal cases, ought not, 
without due & cautious consideration, to be 
held to be proved by the mere oath of one 
party ngainst the oath of the other, parti- 


cularly when the accuser has been an accom- 
plice in the offences. Where the decision 
in such a case depepds upon the verdict of 
of jury, it is the duty of the judge to caution 
the jury to this effect ; but the ct. will not 
reverse a finding of the jury that such an 
offence has been committed on the ground 
that they acted on the evidence of one party 
alone, or that that party was an accomplice, 
provided that tlie judge has given to the 
jury a proper warning as to the acceptance 
of such testimony without corroboration. 

(2) The rule that to constitute legal cruelty 
there must be danger, or a reasonable appre- 
hension of danger, to life, limb, or health, 
applies to cruelty which consists in making 
a wife submit to improper sexual acts, as 
well as to cruelty of a more usual kind, such 
as violence, ill-temper, etc. — Statham v. 
Statijam (1928), 45 T. L. R. 127 ; 72 Sol. Jo. 
817, 0. A. 

4422. Add. Annotatio7i : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

4427. Add. Citation 11 W. R. 85. 

4434. Add. Annotation : — Refd. Oapron v. Capron, 
[1927] P. 243. 

4439. Add. Annotation : — Consd. Cavendish v. 
Cavendish, [3926] P. 10. ^ 

4442. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

4447a. .] — In undefended petitions for divorce 

the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — Practice Note (1925), 
159 L. T. Jo. 95. 

4636. Add. xinnotation Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

4671. Add. Annotations: — Refd. Statham v. Sta- 
tham (1928), 45 T. Ju R. 127. Mentd. Welton 
r. Welton, [1927] P. 162. 

B. By Whom Assessed (Vol. XXVII., p. 452). 

After the cross-reference add as follows : — 

4677a. By court.] — The ct. has power to direct 


PART XIII. SECT. 10, SUB-SECT. 1.— 

A. 

4308 i. Against whom order made — 
Not infant interremnr or his next friend.] 
— Kcbsell r. Russell & McKexna 
(Man.), 110271 4 D. L. R. 403 ; [1027] 
3 W. W. R. 144.— CAN. 


PART Xin. SECT. 10, SUB-SECT. 1.— 

C. 

4326 1. What int'Crrogatories allowed — 
Relating to charge of adultery,] — On an 
examination for discovery, In an action 
for Judicial separation & alimony, deft, 
should not be required to answer 
ciuestions InliCnded to fasten responsi- 
bility on him for certain letters, where 
such letters tend to show that he has 
c'ommitted adultery. — L ightheakt v. 
Liohtheart (Sask.), [1926] 4 D. L. R. 
885 ; [X026] 3 W. W. R. 494.--CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 

4376 i. Whether formal proof essential 
— Suit for dissolution — Damages claimed 
against co-resp07ideni.] — Where on a 
petition for divorce damagres are 
claimed against co-resp. primd facie 
proof of marriage, it not rebutted. Is 
sufflclont to meet the Btrictness of proof 
required In the criminal oonversatioii 
phase of the proceedings. — K night v. 
KNIGHT & OWBNS, [1926] 2 D. L. R. 
4C7 ; [1925] 1 W. W. R. 824.— CAN. 


PART XIII. SECT. 11. SUB-SECT. 3.— 

B. (b). 

4384 i. ** Proceeding instituted in 
eonscqiiencr of adultery ** — Suit for 
nullity.] — In a suit for nullity petitioner 
may bo compelled to answer qucHtions 
tending to show that be has commltttjd 
adulteiT.““W. v. W., [1926] 8. A. S. R. 
425,— AUS. 

PART XIII. SECT. 11, SUB-SECT. 5. 

O' 

husband for divorce, lettei's written 
by the wife to co-resp., but not delivered 
to him, are not made evidence of 
adultery admissible against co-resp. 
by Ceylon Evldenen Ordinance, 1895, 
8. 9. The fact that co-resp.'s counsel 
has based questions in cross-examina- 
tion upon the contents of the letters, 
which had properly been admitted as 
evidence against the wife, docs not 
make the letters evidence against oo- 
resp. — Gabriel v. Eliatambt, [1926] 
A. C. 133; 95 L. J. P. C. 9; 134 
L. T. 200.— CEYLON. 

h ii. Letters to husband, from 

alleged adulterers ■ Taken fn/mhushand’s 
desk by wife.] — Held : admissible. — 
Ligiitheart V. Lightheakt, [1927] 
1 I). Jj. R. 886 ; [1027] 1 W. W. R. 
.393 ; 21 Sask. L. R. 300.— CAN. 

%y. Admissions — Of adultery — By 
wife — Bastardising offsjiring.] — Ad- 
missions by a wife, tliat the father of 
a child born to her durhig the marriage 
was not her husband : — HdA : receiv- 
able In ovidenoo, so far as they did not 

664 


relate to non -access. — JusncE v. 
Justice, [1925] S. A. S. R. 278. — AUS. 

PART XIII. SECT. 11, SUB-SECT. 12. 

4466 ii. .] — Daiilberg v. 

Swanson, [1927 1 3 D. L. R. 060 ; 
[1927J 1 W. W. R. 617 ; 21 Sask. L. R. 
388.— CAN. 

PART XIII. SECT. 15, SUB-SECT. 2.— 

A. 

g i. Withdrawal at trial — Order 

directing husband to 2 Juy interim costs 
not afffcted.]~-CAi.m\nj v. Camruj> 
(Sask.). [1927] 4 D. L. R. 365 ; [1027] 
2 W. W. R. 750.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 6.— 

A. 

4676 i. General rule .] — The factoi*s 
to be considered in granting damages 
against co-iesp. are (1 ) the actual value 
of the wife to the husband ; (2) tho 
injury to his feelings, the blow to his 
marital honour & the hurt to his 
matrimonial & family life. — Haynes 
V. HayXes (Sask.), [1926] 4 1>. L. R. 
473 ; [1926] 2 W. W. R. 726.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 6.— 

B. 

gbr. By jury .] — It is not tho law in 
Saskatchewan that damages against 
, co-resp. must bo assessed by a jury. — 
Rider it. Rider, [1925] 3 D. L. H. 
370 ; [1026] 1 W. W. R. 1061 ; 10 
Sask. L. R. 384.— CAN. 
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that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R, S. 0., Ord. 36, rr. 2~6, Matrimonial 
Causes Rules, 1924, r. 30 (?>). — ^Bedford v. 
Bedford & Powdrill (1926), 96 L. J. P. 
22 ; 136 L. T. 383. 

4746. Add. Annotation : — Generally y Reid. Bos- 
worthick v. Bosworthick, [1927] P. 64. 

'4767a. Effect of — On status of parties.] — A 

decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband & wife, though it may not 
directly affect their status, neverlJieless 
proceeds upon the basis of their status being 
thus conclusively established hitcr partes. 
Resp. in a suit for restitution of conjugal 
I'ights, who does not resist such a finding, 
carmot afterwards dispute the validity of the 
marriage of* the iiarties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the pcarties to it, does not, after f;his 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel. — ^Woodland v. Woodland (other- 
wise Belin or Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L. T. 262 ; 44 T. L. R. 495 ; 
72 Sol. Jo. 303. 

4790. Add. Annotations : — ^Refd. Boswortldck v. 
Bosworthick, [1927] P. 64 ; Hyman v. H^mian, 
Hughes V. Hughes (1928), 139 L. T. 416. 

4837. Add. Annoiaiioyi : — As io (2) Refd. Darn- 
borough V. Damborough Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 

4845. Add. Annotalion : — Refd. Capron v. Capron, 
[1927] P. 213. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent,] — If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to lier separate estate. — Pepper v. 
Pepper & Baker (1926), 96 L. J. P. 17 ; 136 
L. T. 224 ; 43 T. L. R. 1. 

4848b. .] — Davis v. Davis &; 

Helking, No. 3635a, ayite. 


4882a. >.] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — ^Baldwin Raper v. 
Baldwin Raper & Metz, Bai^dwin Raper 
V. Baldwin Raider (1926), 42 T. L. R. 619. 

4884. Add. Annotalion : — As to (1) Refd. Welton 
V. Welton, [1927] P. 162. 

4943. Add. Annotation : — Mentd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

4985. Add. Annotation : — As io (2) Folld. Earl v. 
Earl & Kyle (1926), 96 L. J. P. 23. 

4985a. — ^ .] — Wliere an order has 

been made “ consolidating ” a husband’s 
petition for dissolution (m the ground of his 
wife’s adultery with tliL Afe’s cross petition 
for dissolution on the. ground of the husband’s 
cruelty & adultery, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 50, to order co-res]), to pay the costs of 
the wife’s suit to which he was not a “ party.” 
— Earl v. Earl & Kyt,e, Earl v. Earl 
(1926), 96 L. J. P. 23 ; 136 L. T. 383. 

4985b. Cross charges by wife.] — If a wife makes 
cross charges of cruelly k of adultery with a 
named woman against a husband in her 
answer to liis petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from ilie suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-rosp. can be condemned in the whole of 
the costs, including those of the intervener. 
— Darnboroitgh V. Dabnborough & Smith 
(1920), 96 L. J. P. 24 ; 136 L. T. 384. 

5067. Add. Annotation: — Refd. Sloggett v. 

Sloggcit, [1928] P. 148. 

5068. Add. Anyioialiotis : — Consd. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416, Retd. Statham v. Statham (1928), 45 
T. L. R. 127. 

5070. Add. Ayinotation : — Consd. Sloggett 'V. 

Sloggett, [1928] P. 148. 

5071. Add. Annotation: — ^Mentd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

5074. Add. Annotations : — Refd. Sloggett v. Slog- 


PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (b). 

4685 i. Not punitiiie.'] — Rideu r. 
Ridku, [19251 3 D. L. H. 870 ; [1925] 
1 W. W. R. 1051 ; 19 feusk. L. R. 381. 
—CAN. 

4685 ii. .] — Trantkr v. Tranter 

& Laaib, [1925] N. Z. L. R. 593.— N.Z. 


PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (c). 

4690 i. Whether bar to claim for 
damages — Illicit relationship continued 
after kmwledae.l — Co-it58p.*B conduct 
in continuing adultorona relations wltli 
resp. after he became aware that she 
was married : — Held : to deprive him 
of any prof^eotion with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might nave entitled him. — Haynes v. 
Haynes (Sask.), [1920] 4 D. L. R. 
473 ; [1920]^ W. W. R. 726.— -CAN. 

PART XIII. SECT. 17, SUB-SECT. 2. 

a i. Oranted when divorce decree 

refused .^ — Although a claim for divorce 
is withdrawn at the trial, pltf. is entitled 


to judicial separation where the evi- 
demro warrants the granting of it & 
jiistiflos the ct. In disregarding a 
separation agreornont between the 
parlies. — C amrud v. Camkud (Sask.), 
ri927J 4 D. Jj. K. 365 ; [1927] 2 
W. W. R. 759.— CAN. 


PART XIII. SECT. 18, SUB-SECT. 3.— 

B. 

r i. Dismissal of suit on ground 

of aJjsence of jurMietion.] — Held : it 
was not competent to award expenses 
to a wife, where the suit had been dis- 
missed on the ground that the ct. hai’ 
no jurisdiction, & the husband hiV- 
not appeared to defend. — Kelly 
Kelt^Y, [1928] S. C. 43.— SCOT. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

C. (b). 

t i. .] — Although a divorce 

petition by a husband is decided in his 
favour, the wife is entitled to her costs, 
if she has had them secured Sl her 
detenoe has been bond jUie . — Knight 
V. Knight & Owens, [1925] 2 D. L. R. 
467 ; [1926] 1 W. W. R. 824.— CAN. 
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PART XIII. SECT. 18, SUB-SECT. 3.— 

F. (0). 

4953 i. Petition by husband — Wife 
proved innocetit.] — Held: K, B. Rule 
951 was not applk^alde, & full costs 
should bo paid to the solr. of the 
successful wife. — 1'reston v. Preston 
& Moxley, [1925] 4 D. L. R. 1013.— 
CAN. 

\ 

PART XIII. SECT. 18, SUB-SECT. 4.— 

B. 

f. Read now “ 4964 U* 

4964 ii. P, Crosse v. Crosse & 
Heath (1926), 28 W. A. L. R. 10.— 

AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 
C. (0) i. 

5020 i. Effect of knowledge — LiabUity 
of co-respondent for whole cofrfs.] — If 
co-rosp. knew that the woman was 
married & a divorce is graiit-ed, ho is 
liable for all the costs of the proceedings, 
including those which the husband 
,, has been compelled to pay the wife. — 
Knight v. Knight & Owens, [19251 
2 D. L. R. 467 ; [1925] 1 \V. W, R. 
824.— CAN, 
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gett, [1928] P. 148. Mentd. Bepublica de 
Guatemala v, NuXLez^ [1927] 1 K. B. 6d9. 

5076. Add. Annotation : — Reid. Sloggett v. 

Sloggett, [1928] P. 148. 

5076a. — The intervention of &, if necessary, 

the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
nisif is not limited to cases of suspected 
collusion. — ^Sloggustt v . Sloggett, [1928] P. 
148 ; 97 L. J. P. 71 ; 139 L. T. 238 ; 44 
T. L. R. 394 ; 72 Sol. Jo. 102. 

5112. Add. Annotation : — ^Reld. Sloggett t\ 

Sloggett, [1928] P. 148. 

5197. Add. Annotation i — Reid. Fletcher v. 

. Fletcher, [1928] P. 20. 

5209. Add. Annotation : — ^Reld. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

5236. Add. Annotation: — Reid. Woodland v. 
Woodland (otherwise BeUn), [1928] P. 169. 

5327. Add. Annotaiioyt : — Consd. Hyman tK 

H>Tnan, Hughes v. Huglies (1928), 139 L. T. 
416. 

5332. Add. Annoiaiiom : — Consd. Gandy v. Gandy 
(1885), 30 Ch. D. 57. Dlstd. Hyman v. 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. 

5360a. On lunacy of husband.] — The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Altliough the primary duty 
of tliose concerned with the care of a person 
of unsound nriind is apply his estate for his 
maintenance, &; there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to irect 


a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out Of the estate of a husband of unsound 
mind. When by an order ixt lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on* 
application in that Div. by tlie wife for 
peimanent maintenance, is to order it to be 
secured to her at the rate ordered in lunaev 
so far as the husband’s means permit ^ 
without prejudice to any furliher order in 
lunacy, the security not Li be enforceable 
pending subsistence of the order in lunacy, 
should it subsist during the life of the hus- 
band not to be enforceable till his deatlj. — 
V. Ij. V. 0. F. W., [1928] 2 K. B. 223 ; 97 
L. 3. P. 138. 

5373. Add. Annotation : — ^Apld. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

5374. Add. Annotation : — A.v io (1) Apld. Hyman v* 
Hvman, Hughes v. Hughes (1928), 139 L. T. 
416. 

5375. Add. Annotatioyi : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

5382. Add. Annotation : — Refd. Gilbey v. Gilbey, 
[1927] P. 107. 

5382a. .] — Altliough the considerations 

which api>lied in the Bcclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed anthmetical rule eSc an indis- 
pensable process of applying that rule is 
erroneous, <& disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 


PART XIII. SECT. 20, SUB-SECT. 1. 

5098 i. King*8 /Vodor.]— The Klnff’s 
Proctor can mtorvono In an action for 
divorce in the Supreme Ct. of Alberta. 
& can 80 Intervene on the ground of 
collusion or on the gi-oimd of material 
facts not brought before the ct. — 
Elkowkch V. Elkowbch, [1026] 4 
jy. L. n. 1037 ; [1925] 3 W. W. R. 705 ; 
affg., {19251 3 1). L. R. 076 ; [1925] 
2 W. W. R. 485.— CAN. 

PART XIII. SECT. 20. SUB-SECT. 3.— 

A. 


sd. Decree ohttiiiud bu cvidenc.c 
framed up ** hetwreu defemltmt <£• dfG- 
ieciive employed by petit umcr. ^—11 eld : 
the decree should be rescinded, oven 
though neither petitioner nor her soli*, 
were Implicated in the “ frame -up.” — 
Busheli. V, BuHSEL-ii & McKentna (No. 
2) (Man.), [1927] 3 W. W.ll. 297.— CAN. 


PART XIII. SECT. 20. SUB-SECT. 4.— 
A. (g) ii. 

sf. Unsuccessful cdlegaiion of col- 
lumon.y-lU on an intervention by the 
King’s I^roctor, the allegation of 
collusion fails, the praotico in England, 
that the King's Proctor la not entitlod 
to costs, is not necessarily appllcabio 
in the Supremo Ct. of Alberta. — 
Elkowech V. Eleoweoh, [1926] 4 
D. L. R. 1037 ; [1925] 8 W. W. R. 
7 OS.—UAN. 


PART XIII. SECT. 21, SUB-SECT. 3.— 

B. (a). 

•J. Tiefusai of trial judge to 
infer adnltcry.} — ^Appeal dJsniiased. — 
Hendicuson V. Hexderhon & M<^KAy, 
119271 3 D. L. H. 845 ; [19271 2 

W. W. R. 473 ; 21 Sosk. L. R. 675.— 
CAN. 


PART XIII. SECT. 21, SUB-SECT. 4. 

sk. Action for declaration that decree 
void for ward of jurisduiion.] — Action 
for a declaration that two decrees 
ordering judicial separation Ik awarding 
permanont alimony wore null & void 
for lack of hirlsdiction, dismissed. — 
Claman V. Claman (No, 2) (1925), 
85 B. O. R. 141.--CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

A. 

sn. Tn decree of judicial separation .] — 
An award of permanent alimony may 
be made in a decree of judicial separa- 
tion itself. — W edlet v. Wedley, 
[1925] 3 W. W. R. 46.— CAN. 

sp. Effect of — Wife not debarred from 
filing caveat under Homeateada Act, 
H. 8. 8., 1920 (c. eO).]— Re LonnEM 
Caveat, [1926] 1 D. L. R. 271M [1920] 
1 W. W. R. 134 ; 20 Sask. L. R. 276.— 
CAN. 

gt, jVof defence to application for 

relief under Devolution of Estates Act, 
li. 8. 8., 1920 (c. 73).>— Rc Lonnbm 
Caveat, [1926] 1 D. L. R. 279 ; [1926] 
1 W. W. R. 134 ; 20 Sask. L. B. 275.— 
CAN. 

PART XIII. SECT. 22, SUB-SECT. 4.— 

C. 

6282 i. After decree of judicial 
separation — By application in chamber e. ] 
— CA:^m(rD v. Camiutu (Sask.), [1927J 
4 D. L. R, 365 ; (1927] 2 W. W. B. 
759. CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (a). 

0 i. .1 — On an application for 

permanent alimony the ct. should not 
i-ecognlse any right In the husband to 
reduce bis income by retaining unsale- 
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able & unproductive real estate & 
paying taxes tSc inttsrest thereon : but 
it should bo astute to frustrate an 
Intention to make such payments the 
means of e8cai)ing payment of alimony. 
— Newton r. Newton (Man.), [1927] 
1 1). L. R. 750 ; [1927] 1 W. \V. li. 106. 


PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (o). 

e J, ,) — ^^IacIntosh r. 

MacIntobh (N. B.), [1927] 3 D. L. II. 
1190.~-CAN. 


e ii. 


-.] — Where the wife 


was a wjhool teacher, the ct. awai*dod 
iier one-lialf of the joint income less 
the amount of her salary. — ^Newton v. 
Newton (Man.), [1927] 1 D. L. 11. 
7Afi ! ri9271 1 W. W. R. 106. — CAN. 


PART Xm. SECT. 22, SUB-SECT. l.—P. 

6325 ii. — — Facts discovered after 
trial .] — Amount of permanent alimony 
increased on consideration of facts 
discovered after the trial, — W edley 
V, Wedley, [1925] 3 W. W- R. 46. — 
CAN. 


5328 i. Re4ucHon--Hii^and*8 means 
reduced.]— M aokinnon t». Maokinwon 
(1924), 58 N. S. R. 220.— CAN. 


PART Xllt. SECT. 22, SUB-SECT. 2.-^ 

B. 

5860 i. On dissolution of marriMer-- 
For guilt of taife.}— Bivoroe & Matri- 
monial Causes Act, 1908, «. 42, does 
not authorise the ct., where a decree 
for dissolution of marriage has b^n 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent uwlntwmnotf of 
wlfe^--HAltHt8 V. HABBli, [1826} N. Z 
L. B, 
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(c. 4»). 8. 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well bo required for 
the wi fe*a maintenance ; but where, beyond 
eveiything called for by such requirements, 
the husband posi^sses an ample fortune, the 
amount of his income affords no definite 
guidance ^ to the sum required to supply 
his sometime wife with the necessaries, 
comforts, Sc advantages incidental to her 
station in life. 

'Where the husband^s gross income was 
£25,837 a *year, derived mainly from his 
interest in a business concern, tlie registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, Sc to pay to his wife during 
their joint lives the further annual sum of 
£500 less f^ax. The ot. confirmed the report. — 
Gxlbey V. GiLBEY, [1927] P. 197 ; 9(5 

L. J. P. 56 ; 137 L. T. 31 ; 43 T. L. R. 283. 

5382b. .] — Resp., a husband, who had 

been divorced, re-married, & by an ante- 
nuptial settlement settled property, whicli 
included the matrimonial home &> the chattels 
therein & the major i)art of his capital, on 
his wife in futuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,600. Subsequently, when resp.’s income, 
not taking into account the se^ttlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the older for 
permanent maintemince from £400 to £1,200 
a year, less income tax, & fiom £100 to £150 
a year, free of income tax, for the son : — 
Held: (1) resp.’s means had increased, as 
by i^aring the advantages of the matri- 
monial home as of rig] it settled upon his wife, 
a larger portion of tlie £1,500 unsettled income 
was loft free to be dealt with by him by 
the ct. ; (2) the order could not b<i made 

disregarding the settlement, which sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not bo 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Ots. in the case of a decree 
a mensd ei thoro, of granting i^o the wife one- 
tliird of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to marry again ; (5) in view 
of the increased means of the husband, having 
regard to the wife’s foi*tune, the ability of 
the husband So the conduct of the parties, the 
order for permanent maintenance for the. 
former wife should bo increased from £400 


a year to £760 a year, less income tax. — 
N. V. N. (1928), 188 L. T. 693 ; 44 T. L. R. 
324 ; 72 Sol. Jo. 166. 

5384. Add, Citations [1926] P. 1 ; 06 L. J. P. 
80 ; 134 L. T. 24. 

Add, Annotation: — Retd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 h, T, 416. 

5393. J dd. Annotation : — Reid. GUbey v, GUbey , 
[1927] P. 197. 

5393a. Wife owner of valuable 

jewellery.] — In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, tlie registrar 
is entitled to take into consideration the fact 
that she is tlio owner of valuable jewellery, 
which could be sold so as to produce an 
income. — ^L ysaoht v. Lysaght (1928), 44 
T. L. R. 723 ; 72 Sdl. Jo. 546. 

5403. Add. Annotation ;^Reid. Panshawe v. Fan- 
shawe, [1027] P. 2i8. 

5410a. To Increase maintenance.] — The 

power to increase tho amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Ckinsolidation) Act, 1925 (c. 49), wMch 
repeals & ro-enacts the power given by the 
former Act, is retrospective in its operalion 
& extends to dealing with orders made under 
the previous Act, namely. Matrimonial 
Causes Act, 1866 (c. 32). — Edmunds v, 
Edmunds, [1920] P. 202 ; 95 L. J. P. 151 ; 
136 L. T. 186. 

5414a. Increase In income caused by 

own acts.] — N. v. N., No. 6382b, ante, 

5446. Add. Annotation : — Refd. Panshawe v, Fan- 
shawe, [1927] P. 238. 

5447. Add. Annot-ation : — Refd. Panshawe v. Fan- 
shawe (1927), 43 T. L. R. 6G0. 

5449. Add. AnnotcUion : — Consd. Fanshawe v. Fau- 
shawe, [1927] P. 238. 

6450. Add. Citations [1926] P. 93 ; 95 L. J. P. 
83 ; 135 L. T. 1 ; 42 T. L. R. 413 ; 70 Sol. 
Jo. 603, C. A. 

Add. Annoiaiions: — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert A 
Boucher, [1928] P. 1. 

6477. Add. Annotation : — Refd. Re Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. 

5498. Add. Annotation : — Expld. Sherwood v. Sher- 
wood (1928), 45 T. L. R. 53. 

5498a. Amount of deduction.] — In 

estimating the dis^iosable income of a divorced 
husband after meeting liis liability for taxes 
for the purpose of allotting poiiuanent 
maintenance to his wife in future, within tho 
principle of Dayrell^Steyning v. Dayrell- 
Steynmg^ No. 5498, tho amount of ded\xction 
from his gross income in respect of income 
tax is tho amount of those texes normally 
chargeable on income received during tho 


PART XtU. BEOT. 28, SUB-SECT. 2.— 

F. 

54l0Ai. Jurisdiction of court — To 
iiwrease maintenance .] — The ot. half no 
JiirlHci lotion to increase the permanent 
maluteuanoe ordered to be paid by a 
husband, on the groimd of either the 
inoieasoq means of tho hnsband or tho 
inoreaaed neoessitles of tho wile.-— 
HaBBjp u. Habbis, [1926] N. Z. h. It. 


6410a ii. .] — When appUoa- 

tion 1b made to tho ot. under Divorce 
& Matrimonial Causes Act, 15)08, a. 46, 
for tho rovlalon of a docree for 
permanent maintenance in favour of 
a wife or children of the marriage, the 
ct. may. In the case of chiMi'on, oither 
inci'easo or reduce tho order ; but the 
ct. has IK) power to Increase an order for 
permanent malntenanoe made in favour 
of the wife under sect. 42, though it 
may reduce It. — Bubton v. BxmTON, 
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[1928] N. Z. L. 11. 406.— N.Z. 

PART XIII. SECT. 22, SUB-SECT. 5. - 

C. 

•w. Only circiimMtmrcs at or imynedi- 
atelv after dissolution of marriage .] — 
The ct. shoTild not- consider oxtranoous 
events subsequent to the dissolution 
as good ground for vaiTintf a settle- 
ment. — Jackson v. Jackson, [1928] 
N. Z. L. R. 88.— N.Z. 
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current year. An extraordinaiy amount in 
respect of arrears of taxes payable in that 
year, but not chargeable in respect of the 
gross income of that year, is not an allowable 
deduction. — S herwood v, Sherwood (1928), 
45 T. L. B. 53 ; 72 Sol. Jo. 874, C. A. 

5499. Add* Annotations : — Held* Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137 ; Skipwith 
V. Skipwith (1928), 139 Ij. T. 317. 

5509. Add* Annotation : — Generally ^ Mentd. Gilbei*t 
V. Gilbert & Boucher, [1928] P. 1. 

5515. Add* An7iotation : — As to (0) Consd. Allison 
V* Allison, [1927] P. 308. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to bo ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights. — ^AuCiisoN v. Allison, 
[1927] P. 308 ; 90 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. B. 823 ; 71 Sol. Jo. 682. 

5531a. Application — ^After decree for divorce 

- — Mode of application.] — Upon the occasion 
t)f a wife’s petition for I'cstitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the niarriagfi. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the exphation of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under .Tud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have th<i periodical payments suspended or 
discharged : — Held: tlie husband could make 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Buies, 1924, it. G3 & 70. — 
Skipwith v, Skipwith, [1929] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

5537a. Application — After decree for divorce 

— ^Mode of application.] — Skipwith v. 
with, No. 6531a, ante. 

5542a. To order settlement where wife not 

domiciled in England.] — (1 ) The property of a 
guilty wife, amenable, under ,Tud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infiinge the 
authoiity of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
prcicess of the ct. 

(2) 'The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jmisdiction, apply to tlie service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The i)ractice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Buies, it. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 


as a submission to that jurisdiction. — 
Tallack V* Tallack & Broekema, [1927] P. 
211 ; 96 L. J. K. B. 117 ; 187 L. T. 487 ; 43 
T. L. B. 467 ; 71 Sol. Jo. 521. 

5543. Add* Annotation : — Generally , Refd. Tallack 
V* Tallack & Broekema, [1927] P. 211. 

5543a. Petition for settlement — Service — Out of 
Jurisdiction.] — Tallack v* Tallack & Broe- 
kema, No. 5542a, aiite* 

5543b. Appearance to — Practice.] — Tallack 

V. Tallack & Broekema, No. 5542a, ante* 

5543c. Effect of — Whether submission 

to jurisdiction.] — Tallack v. Tallack & 
Broekema, No. 5542a, ante* 

5549. Add* Annotations: — As to (1) Refd. Har- 
greaves V. Hargreaves, [1926] P. 42. As to (2) 
Refd. Jagger v* Jagger, [1926] P. 93. 

5551. Add* Annotation: — Consd. Bosworthick v. 
Bosworthick (1926), 96 L. J. P. 171. 

6576. Add* Annotation : — Refd. Tallack v* Tallack 
& Broekema, [1927] P. 211, 

5579. Add* Annotation : — Refd. Tallack v, Talliick 
& Broekema, [1927] P. 211. 

5582. Add* Annotation : — Refd. Panshawe v* Fan- 
shawe, [1927] P. 238. 

5583a. .] — After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to eiltortain any application for an inquii'y 
into, & variation of, settlements intil after 
the decree has been made absolute. — Gilbert 
V* Gilbert & Boucher, [1928] P. 1 ; 96 
L. J. P. 137 ; 137 L. T. 019 ; 43 T. L. B. 
589 ; 71 Sol. Jo. 582, C. A. 

5588. Add. Amiotation : — N.F. Webster v* Webster 
& WiUiamson, [1926] P. 198. 

5588a. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children. — 
Webster v. Webster & Williamson, [1926] 
P. 198 ; 96 L. J. P. 97 ; 135 L. T. 670. 

Annotation : — Distd. Scolliok v* Scolllok, 119271 P. 205. 

5588b. ,] — In varying a settlement the 

ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c, 49), s. 192, with regai'd to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
. share a settled fund with it, the ct. will create 

> that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacriUco on the part of the child of the 
first marriage. — Scollick v* Scollick, [1927] 
P. 205 ; 96 L. J. P. 96 ; 137 L. T. 486 ; 71 
Sol. Jo. 584. " 

5596. Add* AnnotcUion : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 169. 

5599. Add, Annotation : — As to (2) Refd. Webster 
V. Webster & Williamson, [1926] P. 198. 
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5600. Add, Annotation : — ^Refd. Webster r. Web- 
ster &; Williamson, [1920] P. 498. 

5622. Add, Annotation : — Retd. Bosworthick v, 
Bosworthick, [1920] P. 159. 

5623. Add, Annotation : — Retd. Bosworthick v* 
Bosworthick, [1927] P. 04. 

5623a. Bond to secure annuity — Appointment 

ol annuity.] — A post-nupti«d provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 01), s. 5, &> Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick v, Bosworthick, [1927] P. 
64; 95L.J.P.171 ; 136L.T.211; 42T.Ii.R, 
719 ; 70 Sol. Jo. 857, C. A. 

5623b. Life policy — Contingent interest in 

poUcy money.] — ^A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — Gulbenkian v, Gul- 
BENKIAN, [1927] P. 237 ; 96 L. J. P. 53; 
136 L. T, 800 ; 43 T. L. R. 267 ; 71 Sol. .lo. 
311. 

5624a. Settlement not made in contemplation 

of marriage.] — The expression “ante-nuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v, Hargreaves, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 543 ; 42 T. L. 11, 
252. 

5629. Add, Annotation: — As to (1) Folld. Bos- 
worthick V, Bosworthick (1926), 95 L. J. P. 
171. 

5630. Add, Annotations : — Refd. Webster v, Web- 
ster (1926), 135 L. T. 670; Scollick v. Scollick 
(1927), 96 L. J. P. 96. 

5643. Add. Annotation : — As fo (1) Apld. Hyman 
V. Hyman, Hughes v, Hughes (1928), 139 
L. T. 416. 

5650. Add, Annotations : — Refd. Webster v, Web- 
ster & WUliamson. [1926] P. 198 ; Scollick v, 
Scollick, [1927] P. 205. 

5653. Add, Annotation : — Refd. Webster v, Web- 
ster & Williamson, [1926] P. 198. 


5674. Add, Annotation: — Generally ^ Refd. Tallack 
V, Tallack & Broekema, [1927] P, 211. 

5700. Add, Annotation : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 04. 

5730a. .] — Taylor v , Taylor (1926), 

101 L. T. Jo. 236. 

5752. Add. Annotation: — ^Refd. Jagger v, Jagger, 
[1926] P. 93. 

5766. Add. Annotation : — Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 

5770. Add. Annotation : — Refd. Bosworthick v, 
Bosworthick (1926), 130 L. T. 211. 

5781a. Child born before marriage.] — In a divorce 
suit, to which only the husband & wife were 
arties : — Held : an order giving to the 
usband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not compel ut to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 

(C. 60). BEDNAXJi V, Bednall & Shivus- 

SAWA, [1927] P. 225 ; 96 L. J. P. 150 ; 137 
L. T. 632 ; 43 T. L. R. 599 ; 71 Sol. Jo. 453. 

Annotation G. v. G. (1928), 45 T. L. H. 7. 

5781b. .] — Thect. has no jurisdiction to make 

an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
born before their marriage & had not been 
declared legitimate, in accordance with 
Legitimacy Act, 1926 (c. 60). The word 
“ children ” in Jud. (Consolidation) Act, 
1925 (c. 49), s. 193, means legitimate children. 
Petitioner was given the “ care control ” 
of the child by a dire(;tion of the ct., made 
under thc‘ general jurisdiction of the High 
Ct^ in respect of infants. — G. v. G, (1928), 
45 T. L. R. 7. 

5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
chUdren.>-W. v, W., [1926] P. Ill; 95 
L. J. P. 50 ; 135 L. T. 383 ; 42 T. L. R. 470. 

5957a. .] — Process of sequestration in 

the Divoi'ce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. C. According to the 
former a wi’it of sequestration is a remedy 
for non-payment of a sum of money at the 
time ai)pointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact. — Capron v, Capron, 


PART XIH. SECT. 22, SUB-SECT. 6.— 

A. (b). 

8x. OuiUy toife .] — ^Althoughl in a 
husband’s action for divorco bo was 
found entitled to a decree on the ground 
of adultery, the wife was, in view of all 
the circumstances, given the custody 
of the children Sc maintenance for them 
Sc herself dum sola et casta vixerit . — 
Lillis v. Lillis. [1926] 1 D. L. R. 
866 ; [19261 1 W. W. K. 298 ; 20 
Bask. L. R. 442.- CAN. 

PART Xni. SECT. 22, SUB-SECT. 6.— 

A. (o). 

5791 i. Interests of children — dr 


parents .] — A wife obtained a decree of 
divorce for adultery in an action whi()h 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing the question solely from the iioiut 
of view of the children’s welfare, 
awarded the enstody to the father : — 
Held: (1) (Juardiauship of Infants Act. 
1925 (c. 45), B. 1, recognised & pro- 
ceeded upon the existence of rights & 
preferenoea In the spouses to the cus- 
tody of their children, & its eltoct was 
not to abolish those rights & pre- 
ferences, but to provide that they 
should not bo enforced if tbo result 
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would bo adverse to the children’s 
welfare ; (2) the wife, os innocent 

spouse, had a primary claim to the 
custody of the children ,* (3) on the 
facts she was, from tho point of view 
of tho childien’s welfare, as suitable 
a guardian os the father. — Hume v. 
Hume. [19261 S. O. 1008.— SCOT. 

PART XIII. SECT. 23, SUB-SECT. 3.— 

A. 

o i. .] — An order for interim ali- 
mony may be enforced by execution. — 
MoOluskv V . McClusky, [1925] 2 

W. W. K. 649.— CAN. 
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[1827] P. 243 : 86 L. J. P. 161 ; 187 L. T. 
668 ; 43 T. L. B. 067 ; 71 Sol. Jo. 711. 

5968. Add. Annotation: — Aa to (1) Refd. Allison 
V. Allison, [3927] P. 308. 

5993. Add, Annotation : — Retd, Fanshawe v, Pan- 
shawe, [1927] P. 238. 

6005. Add. Annotation : — Refd* Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6006. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6006a. .] — The ct, will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendante lite^ when 
the' amount of the latter has been fixed & an 
instalment of it is already due in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fanshawte v. Fanshawe, 
[3927] P. 238; 96 L. J. P. 133; 137 L. T. 
496 ; 43 T. L. R. 666 ; 71 Sol. Jo. 762. 

6011. Add, Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v. Fanshawe, No. 

6006a, ante. 

6026a. -.] — Petitioner, in 1919, went 

through a ceremony of marriage writh resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (ConsQlidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osboen v. Osborn 
(otherwise Ivil) (1920), 70 Sol. Jo. 388. 

6042a. Application for substitution of alterna- 

tlve decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Roch V. Roch (1926), 161 L. T, Jo. 395. 

6080. Add, Annotations: — Mentd. Jacobson v. 
Frachon (1927), 138 L. T, 386; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

6081a. .] — R. V- Leresche (1887), 66 

L. J. M. C. 135 ; 35 W. R. 805, D. C. 

6085a. Only one Justice present throughout hearing 
— Validity of proceedings.] — On the hearing 
by justices of an application by a wife imder 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the gi*ound of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjoiu-nment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband : — Held : the pro- 
ceedings wore rendered null & void by there 
being present throughout only one justice, & 


the matter must go back to the justices. — 
Lewis v, Lewis (1^8), 92 J. P. 88 ; 72 Sol. Jo. 
369 ; 26 L. G. R. 323. 

6085b. Power to make applicant elect — Summons 
containing several grounds of complaint.] — 

Where a summons under Bummary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent crueltj% 
either of which, if established, would justify 
such an order l>eing made, the justices have 
no right to put appet. to her election upon 
which ground only she will proceed. Both 
must be disposed of. — ^Tyrrell v. Tyrrell 
(1928), 138 L. T. 624; 92 J. P. 45; 26 
L. G. R. 188 ; 28 Oox, C. C. 486, D. O. 

6088. Add. Annotation : — Refd. Diggins v. Digging 
(1926), 43 T. L. R. 37. 

6098. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

6124a. Termination of separation agreement — 

On bankruptcy of husband.] — D ewe v. Dbwe, 
Snowdon v. Snowdon, No. 695a, ante. 

6124b. Failure to continue payments under 

separation agreement.] — By an agreement of 
separation a husband underti>ok to pay his 
wife 17s. 6d. a week by way of maintenance, 
& the wife undertook that' she would not by 
any means whatsoever endeavour to compel 
the liusband to allow her any alimony or 
miiintenance other than the above sum of 
17s. Cd. a week. On tlie husband failing 
to continue payments under the agreement, 
tlie wife took out a summons under Summary 
.Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the ^ound that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct. : — Held : as the payments 
under the agreement had not been main- 
tained by the husband, the justices hmi 
jurisdiction, <fc, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17a. Gd. a week. — 
McCreanney V. McCreanney (1928), 338 
L. T. 671 ; 92 J. P. 44 ; 26 L. G. R. 185, 
D. 0. 

6124c. .] — Fletcther v. Fletcher (1928), 92 

J. P. 94 ; 20 L. G. R. 398, D. O. 

6161. Add. Annotation: — Consd. Price v. Price 
(1927), 43 T. L. R. 609. 

6164a. .] — A complaint by a wife 

against her husband for “v^ful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 3 848 (c. 43), 
8. 11, be brought within six months from the 
time when by such neglect he caused her to 

IndifCeronoe to her physical wolfaro, 
threatened to put her out of the house 
& to do her bodily harm & actually 
assaulted her, although noi severely, 
ou two isolated oocaaions : — HUd : 
guilty of persisteiit cruelty 
NAN V. McEiernan, [ISioJ 1 D. L. K. 
558; C19261 1 W. W. H. 199; 36 
Man. L. R. 412.— OAN. 

6121 il. .3 — K. V. Gardner 

(Out.) (1927), 47 Can. CMm. Oos. 180.— 

GAN. 


PART XIII. SECT. 27, SUB-SECT. 2.— 

B. 

6098 i. Refusal to nohabtt — After 

temporary separation .} — A husband & 
wife agreed to separate immediately 
after their marriage until the husband, 
a constable in the Royal Ulster 
Constabularyt had sulBclent length of 
service to permit him to support his 
wile. When the agreement expired 
the husbatid refused to cohabit with 


his wife & refused & neglected to 
maintain her ; — Held : the husband 
had deserted the wife. — Timonby v, 
Timoney, (19261 N. 75. — IR. 

PART XIII. SECT. 27. SUB-SECT. 2.— 

C. 

6121 i. Persistent cruelty — What 
amourUa to .} — A husband who reflected 
on his wife's chastity & questioned 
the paternity of their child, displayed 
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live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 61), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him. — PiiiCE 
V. Price (1927), 43 T. L. R. 609 ; 71 Sol. Jo. 
432, D. 0. 

6170a. .] — A wife’s right to claim & obtain 

an order for maintenance from a benclx of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1926 (c. 61), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right. — Diggins v, Diggins, [1927] P. 88; 
90 L. J. P. 14 ; 136 L. T. 224 ; 90 J. P. 208 ; 
43 T. L. B. 37, D. O. 

Annotation : — Refd. McCreannoy v. McCreanney (1928), 138 
li. T. 071. 

6188a. Power of magistrates — To make applicant 
elect — Summons containing several grounds 
of complaint.] — Tyurell v , Tyrrell, No. 
6085b, ante, 

6217a. Adjourned hearing before different Justices 
— Only one Justice present throughout whole 
hearing — Validity of proceedings.] — Lewis v , 
Lewis, No. 0085a, ante. 

6230a. Attachment of husband’s income — 

Discharge of maintenance order.] — Wliere 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 89), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order “ under this Act ” 
within Summary Jurisdiction (Married 
Women) Act, 1895, s. 6. — Ocjterbridge v. 
Outerbuiuge, [1927] 1 K. B. 368; 96 L. J. 
K. B. 74 ; 136 L. T. 303 ; 90 J. P. 204 ; 43 
T. L. B. 33 ; 70 Sol. Jo. 1113; 28 Cox, 0. C. 
281, D. C. 

6233a. Made in Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 
(c. 33).] — A married woman obtained in a 
police ct. in Australia a mainteimncc order 
against her husband ordering him to pay 
£5 10^. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10^?. per week, 
i.e., £2 for the married woman & 10s, for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1896 
(c. 39) : — Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum proscribed for 
orders made under the above Act of 1895. 


(8) The expression ** Summary Jurisdiction 
Acts” in sect. 7 of the above Act of 1920 
does not include Summary J urisdiction 
(Married Women) Act, 1895 (c. 80) (AvoRY, 
J.). — ^Pbagram V. Pbagram, [1926] 2 K. B. 
165 ; 95 L. J. K, B. 819 ; 135 L. T. 48 ; 00 
J. P. 136 ; 42 T. L. B. 530 ; 70 Sol. Jo. 
670 ; 28 Oox, 0. 0. 213, T). C. 

6236. After this case add “ See, now. Criminal 
.Fustice Administration Act, 1914 (c. 58), 
s. 32 (1).” 

6242a. Effect of — On right to recover arrears 

of maintenance.] — Outebbbidge v . Outer- 
bridge, No. 6230a, ante, 

6250. Add. Annotations : — As to (1) Apld. Outer- 
bridge V. Outerbridge (1926), 90 J, P. 204, 
Refd. Peagram v. Peagram, [1926] 2 K. B. 
166. 

6260a. .] — Ob rvations upon tlie 

administration of the 3 urisdiction conferred 
on justices by Summkry J urisdiction (Mawied 
Women) Act, 1895 (c. 39), s, 7, as amended 
by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 61), s. 2, to dis- 
. charge a maintenance order on i)roof of the 
wife’s adultery. — Broadbent v. Broadbent 
(1927), 43 T. L. B. 180, I). C. 

6250b. Time for application,]— 

A complaint under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 7, that- 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 4.^), s. 11. 

A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found, by them te have 
been committed in 1915 : — Held : the justices 
had exceeded their jurisdiction. — ^Wai.leb. v. 
Waller, [3927] P. 3 54 ; 96 L. J. P. 58 ; 136 
L. T. 542 ; 43 T. L. K. 285 ; 71 Sol. Jo. 
232 ; 28 Cox, C. C. 329, D. C. 

An^iotatioii : — Refd. Dutch v. Dutch (1928), 4r> T. L. K. . 

6250c. •] — liusband, m 

seeking tlie rescission of a maintonantic order 
on the gwund f)f the wife’s sul^.sequent 
adultery, must make liis complaint witliin 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowh^dge, of the 
alleged act.-— Dutch v. Dutch (1028) 92 
J. P. 197 ; 45 T. L. K. 33 ; 72 Sol. Jo. 796. 

6250d. Particulars of adultery.] — 

A wife had obtained an ordcj^ under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30*'. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband tuok out 
a summons asking that the order for main- 
tenance should be discharged, on the gi*ound 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his paii. 
This was the only evidence of adultery 
The justices found that the wife Fiad committed 
adultery, &; dischai’ged the weekly order for 
maintenance : — Held : (1) the evidence of the 
husband of non-access to ))astardise his child 
was not admissible, & the justices’ order dis- 
charging tlie maintenanct^ order must bo 
set a.side ; (2) in proceedings under Summary 
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Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged tlie adultery has been 
committed. — Boston v, Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183. 

6251a. Revival of order.] — (1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1805 
(c. 39), s. 5, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 58), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the Uigh Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ot. is a now fact, & 
tiie nature of his finding is also a new fact, 
& both these facts are “ fresh evidence ** 
within the statutes. — Pratt v, Pratt (1927), 
96 L. J. P. 123 ; 137 L. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. Jo. 433 ; 28 Cox, C. C. 413. 


6252. Add* Annotations : — Refd. Colchester v» 
Peck (1926), 135 Ij. T. 32 ; II. v. Copestake, 
Ex p, Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotatio'ns : — ^Refd. Colchester v* 
Peck, [1926] 2 K. B. 366 ; R. v, Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. .]~>rPBATT V. Pbati, No. 6251a, 

ante. 

6271. Add. Annotation : — Refd. Mart v. Mart, 
[1926] P. 24. 

6272. Add. Annotation : — Dlstd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 

6275a. Order made in Dominion.] — Pea- 

gram V. Peagram, No. 6233a, ante. 

6300. Add. Annotation: — Dlstd. Fletcher v. 

Fletcher, [1928] P. 20. 

6300a. Wife's appeal.] — A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband's desertion, is not entitled to an 
order against her Imsband for security of the 
costs of her appeal against the justices’ 
decision. — Fletcher v. Fletcher [1928] P. 
20 ; 97 L. J. P. 1 ; 138 L. T. 135 ; 91 J. P. 208 ; 
44 T. L. R. 13 ; 71 Sol. Jo. 846. 
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INCOME TAX. 

Part I. — Administration. 


Sub-sect. 1. — In General (Vol. XXVIII., p. 6). 

jldd the following case : — 

9a. Delivery of lists by person in receipt of income 
belonging to others — Duty of bank.] — A.-G. 

V , National Provincial Bank, Ltd. (1928), 
44 T. L. R. 701. 

10. Add, AnnotcUiofi : — Refd. Pickford v, Quirke, 
Pickford v, I. R. Oomrs. (1927), 138 L. T. 500. 

Sect. 1.— APPLICATION OF SCHEDULE (Vol. 

XXVIII., p. 0). 

Add the following case ; — 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, &; the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 


independent ownership of the property, but 
whether he had profits So gains in respect of 
his occupation. 

(2) A pereou'who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence dui*ing the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation ; So the amount 
at which he is assessed must be included in 
a return of the total i come for super tax 
purposes in the following year. 

(3) When the right of residence is mven to 
two pereons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, when such a 
finding has been made, it should be accepted 
in any higher ct.—^HANKS v. Ini.and 
Revenue Comrs. (1928), 45 T. L. R. 28, C. A. 


Part II. — Schedule A. 


13. Add, Annoiationa : — Generally, Refd. Glenboig 
Union Fireclay Co. v, I. R." Comrs. (1922), 12 
Tax Cas. 427; Naval Colliery Co. (1897), Ltd. 
V. I. R. Comrs. (1928), 138 L. T. 593 ; Ormond 
Investment Co. v, Betts, [1928] A. C. 143, 

15. Add, Annotatio7i : — As to (2) Refd. Shanks v, 
I. R. Comrs. (1928), 45 T. L. R. 28. 

24a. Right of residence given to more than one 
person.] — Shanks v . Inland Revenue 
Comrs., No. 11a, ante, 

25a. Annual value — House let in apartments.] — 

\?^ere a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements. So not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit. — Williams 
V, Sanders, [1927] 2 K. B. 498 ; 96 L. J . K. B. 
912; 137 L. T. 820; 43 T. L. R. 663; 11 
Tax Cas, G73. 

Annotation:— -Retd, Embleton t). Norwich Union Life Insoe. 
Soc., Norwich Union Life Insce. Soc. 9 , Embloton (1927), 
11 Tax Cas. C81. 

25b. Blocks of flats.] — Certain premises con- 

sisted of a number of blocks or buildings, 


each containing a number of self-contained 
fiats which had separate entrance doors 
from the public stahease. The rents pay- 
able by the tenants included the payment 
of rates & taxes So the maintenance, lighting 
So cleaning of staircases & the performance 
of various other services by the landlord : — 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. Yll., r. 8 (c), one assessment 
must be made in respect of each block or 
building, So not a separate assessment in 
respect of each flat ; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V,, r. 7 ; (3) the premises not b(;ing let 
at rack rent, in estimating the annual value 
the payments matle by the owner for rates, 
etc., in the preceding year were to bo 
excluded, as provided by Schedule A., 
No. IV., r. 1. — Norwich Union Life 
Insurance Society v, Embleton, Embleton 
V, Norwich Union Life Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 681. 

Annotation: — Generally, Beld. Williams 0 , Sanders, 11927] 
2 K. B. 498. 

26c. Premium paid for lease.] — Held: the 

comrs. were entitled, in determining the 
annual value of premises, the lease of which 


PART II. SECT. 4, SUB-SECT. 1. 

sa. Company for advanceTnetU of 
woollen ivAuMry,] — A limited co., 
membership of which was rostrioted to 
persons engaged in tho woollen in- 
dustry In Scotland, was formed with 
a view to the advancement of tho 
woollen , Industry in Scotland, to pro- 
mote by means of a college systematic 
education, instruction & stirfy Jn all 
branches of the industry.** Its Income 
dt property were dedicated to these 
objeots, So no profits could be distri- 


buted among its members. It owned 
& occupied a oollego at which classes 
were hold for instruction in the prin- 
ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen years of ago & upwards, & paid 
foes for the courses of instniotlon : — 
Held: (1) tho college was not a 
“ public school ** ; (2) tho oollego 

buildings wore ** heritages owned & 
occupied by a charity,** & tho 00 . was 
entitled to exemption under 1921 Act, 
8. 30 (1). — Scottish Woollkn Tech- 
nical CoLucGB V, Inland Revenue 
Comrs., [ 1920 ] S. C. 934 ; 11 Tax Cas. 
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139.— SCOT. 

PART II. SECT. 4, SUB-SECT. 2. 

k i. Woollen technical coUege,]— 

Scottish Woollen Technical Ck)L- 
i,BOE a. Inland Revenue Oomrs., 

-SCOT. 

PART II. SECT. 6. 

fib. Under Taxation Act, R, S. B. C„ 
1911 (c, 222), 8. 155 — Not income of 
nonrresidenta derived from mines ,] — 
Kent a. R., [1924J 4 D. L. R. 77 ; 
[1927] S. C. R, 388.— CAN, 
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had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon. — 
Davies v. Abbott (1927), 11 Tax Gas. 676, 

C. A. 

25d. Gross value — ^Whether property included In 
valuation list — Property in occupation of 
Crown — Computed annuar value entered as 
ratable value In valuation list.] — Lewis v. 

(1927), 11 TaxOae. 723. 

29. Add* Annotation : — -ftefd. Glenboig Union 
Fireclay Co. v. I* R. Oomrs. (1022), 12 Tax 
Gas. 4.27. 

36a. .] — ^Resp. board, which was con- 

stituted for the regulation & improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping dues, 

&: these dues were its sole revenue : — Held : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, & herit- 
ages,” the board was not liable to be assessed 
in respect of them to income tax imder 
1918 Act, Schedule A., No. III., r. 3.— 
Inland Revenue Gomrs. v. Forth Gon- 
SBBVANcy Board (1928), 45 T. L. R. 83, 

H. L. 

37. Add, Annotation : — ^Distd. I. R. Comrs. v. 

Foith Gonservancy Board (1928), 45 T. L. R. 

83. 

50a. Blocks of flats.] — ^Norwich Union Life 

Insurance Society v, Embleton, Embleton 59a. 
V, Norwich Union Life Insurance Society, 

No. 25b, anle, 

61. Add* Annotations: — As to (2) Apld. 1. R. 
Comrs. V, Glasgow Musical Festival Aasocn. 
(1926), 11 Tax Gas. 154; Scottish Woollen 
Technical College, Galashiels v, I, R. Comrs. 
(1920), 11 Tax Gas. 139. Refd. Chesterman 
V. Taxation Federal Comr., [1926] A. C. 128. 
Generally^ Refd. 1. R. Comrs. v, Falkirk 
Temperance Gaf^ 'rrust (1926), 11 Tax Gas. 

353 ; 1. R. Comrs. v, Peeblesshire Nursing 
Assocn. (1926), 11 Tax Gas. 335 ; 1. R. Comi’s. 

V, Yorkshire Agricultaral Soc. (1927), 44 
T. L. R. 59 ; Adamson v* Melbotime & Meiro' 
politan Board of Works (1928), 45 T. L. R. 3 ; 
General Medical Council v, 1. R. Comrs., 69. 
EnglLsh Branch Council of General Medical 
Council V, Same (1928), 97 L. J. K. B. 578. 74. 

Mentd. Martin r. Lowry, Martin v, I. R. 


Oomrs*, [1920] 1 K. B. 560; He Williams, 
Public Trustee V. Williams, [1927] 2 Oh, 283. 

58a. Convalesoant home for members of 

friendly society.] — ^An unregistered frien^y 
society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows 
orphans of members, the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided ^ allocated to 
various benevolent funds. A house ^ 
groimds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & p^tly by contributions by its 
members. The home was maintained by the 
society & was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, & medical men gave their 
services to it OTatuitously : — Held : the home 
was a hospited within 1918 Act, Schedule A., 
No VI., r. 1 (c), & the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed. — Royal Antediluvian Order 
OF Buffaloes v, Owens, [1928J 1 K. B. 446 ; 
97 L. J. K. B. 210; 138 L. T. 644; 44 
T. L. R. 122 ; 71 Sol. Jo. 928 ; 13 Tax Gas. 
176. 

.] — Applts., a limited co., owned & 

carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.*b 
arts, no prollt was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils ; — Held : the elements of permanence 
connoted by the word “ foundation ” were 
part of the essence of a public school, &; as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school. — ^Birkenhead 
^HooL, Ltd. v. Bring (1926), 43 T. L. R. 
48 ; 11 Tax Gas. 273. 

Add. Annotation : — Mentd. Metropolitan Meat 
Industry Board i;. Sheedy, [1927] A. C, 899. 
Add. Annotation : — Generally Refd. Huxham 
V. Jolinson (1926), 136 L. T. 410. 


Part iii. — Schedule B. 


77. Add. Citations : — 70 Sol. Jo, 686 ; 10 Tax Gas. 
346. 

Add. Annotation : — Refd. Huxham v. Johnson 
(1926), 136 L. T. 410. 

79a. Dealer in milk — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Resp. occupied a form which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that reap. 

PART III. 

77 i. Poultry farm ,] — A 

pouitry tarm consisted of thirty ’three 
acres of land, all of which was tu (crass 
except half an acre croon which (croen 
crops were grown for oonsnmption 
by the poultry In winter along with 


had to expend considerable sums yearly on 
feeding stuffs. The produce ^own on the 
land represented only about thirty per cent, 
of the food requhed for the cows, Re^* 
sold his milk regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, Sc they discharged an assessment made 

material extent for tbe auatenance of 
the poultry. Sc the poultry farmer was 
entitled to be assessed on the profits 
of the bnsinesB under Schedule B./Sc 
not under Schedule D. — ^Lbak e. 
IMLAND Revenub, {19201 S. 0. ; 10 
Tax Cas. 241.— SOOT. 


other feeding stuffs. A fiermanent 
stock of about one thousand head of 
poultry was kept. & in addition forty- 
six sheep were grased on the land, Sc 
some of tbe grass was out for hay : — 
Held: the land was occupied for the 
purpose of husbandry, in respect that 
the fruits of the sou were used to a 
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upon him in accordance with 1018 Act» 
Schedule D., Case III,, r. 4 HcW ; r©sp. 
was a dealer in milk whose land was insum- 
cient for the keep of the cows within the 
rule, &; the further question whetlier the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, &; the 
case must be remitted to them for that 
purpose. — Huxham v. Johnson (1926), 136 
L. T. 410 ; 11 Tax Cas, 266, 

JnnotcUim ; -Refd. Stopbenson v. Waller (1927), 1 3 Tax Cas. 


70b. Seller of milk — Land insuffiolent for keep 
of cattle — ^Liability to be assessed under 
Schedule D.] — A farmer may be a “ seller of 
milk within 1918 Act, Bchedtde B,, Case 
III., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within f b® 
rule, he should own some outside trading 
organisation for the disposal of the milk. — 
Stephenson v. Waller (1927), 44 T, li. 11. 
155 ; 72 Sol. Jo. 102 ; 13 Tax Cas, 318. 


Part V. — Schedule D. 


87. A dd. Annotations : — Consd. Machon o. 
McLoughlin (1926), 11 Tax Gas. 83. Expld. 
Shanks v, I. B. Comrs. (1928), 45 T. L. B. 28. 
Refd. Grainger v. Maxwell, [1926] 1 K. B. 430 ; 
ToUemache v. I. B. Comrs. (1926), 136 L. T. 
444 ; Ormond Investment Co. v. Betts, [1928] 
A. O, 143; Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371. 

90. Add. Annotation : — Refd. Liveroool Com 
Trade Assocn. v. Monks, [1926] 2 K. B. 110. 

91. Add. Citofiona [1926] 2 K. B. 110; 95 
L. J. K. B. 519; 134 L. T. 756 ; 10 Tax Cas. 
442. 

93. Add. Annotation : — Consd. Buckcr v. Bees 
Boturbo Development Syndicate, I. B. Comrs, 
V. Bees Boturbo Development Syndicate, 
[1928] A. C. 132. 

93a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
<& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
vahie, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, toected the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 


lire wore subsequently repurchased for the 
purposes of the contrt. ' for £19,386, which 
was allowed as (|^deduction from the co.’s 
profits for income tax purposes : — Held : in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922—23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade. — ^McKinlay v. Jenkins (B!. T.) 
Son, Ltd. (1926), 10 Tax Cas. 372. 

Annotation: — Distd. Thompson v. T. R. Corare,, I. R. Cornre. 

1 ?. Thompson (1927), 12 Tax Cas, 1091. 

95. Add. Annotation : — Refd. I. B. Comrs. v. 
Fisher’s Exors., [1926] A. C. 396. 

96. Add. Citation : — affd. (1924), 12 Tax Cas. 
586, 0. A. 

96a. Sale of patent rights.] — A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
CO. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
Anerican patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co's. business 
& were chargeable to income tax : -Held : the 
Special Comrs. had not wrongly directed them- 
selves, & there was ample evidence to support 


PART V. SECT. 1, SUB-SECT. 1. 

■d. Dutrihvition of bonus — No option 
to ehar^oldcrs to take cash — IHstribu^ 
tion by comwmy as oapUcU.] — A co. 
resolved that its acoiimulated profits 
should he distributed as a douus 
amongst the shareholders, S& that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 eaoh paid up to 10s. as should he 
equivalent to the amoimt to be 
capitalised In satisfaction of such 
bonus ; Sc it was agreed that the oo. 
shotild allot & isaue to eaoh share- 
holder his respective proportion of tho 
unissued £1 shares each credited as 
paid up to 10s., that the shares should 
be credited as paid up to 10s., Sc that 
the shares so credited should be accepted 
In satisfaction of the bonus. In the 
books of the oo. each shareholder was 
credited with his proportion of the 
bonus in payment of 10s. in respect of 


eaoh of tho shares so allotted Sc issued 
to him : — Held : the proportion of tho 
bonus so credited to enoh shoieholdor 
was profits or bonus ciedited ** to 
him within Income Tax As^smont 
Act, 1915-1921. B. 14 (&), & was pro- 
perly Included in his Income. — 
JAMES e. Fedekal Comb, op Taxation 
(1924), 84 C. L. R. 404.— AUS. 

■f* Distribution of property on dis- 
continuance of business by company — 
What is ** income.”!— A reserve made 
up of accretions to the value of real 
estate Sc goodwill is not ” Inoomo ” 
within Inoomo War Tax Act. 1917, 
B. 3 (9), but a reserve made up to trading 
profits or that portion of a co.*s Income 
which has not been paid out is undis- 
tributed income of the oo., unless 
before the distribution it has become 
capital. — Re Anderson Estate, [1925] 
4 J>. h. n. 116 ; [1986) 3 W, W. R. 
312 ; 86 Man. L. B. 879.— CAN. 
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a i. .] — Fi’om the date of 

incorporation to 1920 a eo/» profits 
wore allowed to accumulate until G., 
the manager & owner of aU the shares, 
declared a dividend of 92 per cent, 
amounting to 140,000 paid out of such 
eccumulefed profits : — Held : such 
dividend was not a return of capital, 
but income Sc subject to taxation. — 
Gagne u. Finance Minister. [1025] 
Kxch. C. R. 19.— CAN. 

d i. S . P , Macphebson V. Taxation 
Comb. (1927), 27 S. R. N. S. W. 105 ; 
44 N. S. W. W. N. 33.— AUS. 

sk. Jnoome of accunmlaied fund — 
Under vjiU for benefit of tesUUor*8 
children after twenty -one years,] — HM : 
such inoomo was taxable under Income 
War Tax Act, 1917, as amended by 
10 Sc 11 Goo. ^ 0 . 49, B. 41.— McLeod 
V. Customs Sc Excise Mintster. [1025[ 
Bxch.C.B.l05 ; ^d.,n926)3D.L.R. 
531 ; [1926] S. O. R. 467.— CAN. 
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their conclusion of fact. — ^D uckbb t?. Bees 
E onmno Developmeot Syndicate, Inland 
Bevenue Comrs. V, Rees Boturbo Develop- 
ment Syndicate, [1928] A. 0. 132 ; 97 
L. J. K. B. 317; 138 L. T. 598; 44 T. L. B. 
307 ; 72 Sol. Jo. 171 ; and nom. Bees Boturbo 
Development Syndicate, Ltd. v, Duckeb, 
Bees Boturbo Development SyndicatI?, 
Ltd, V, Inland Revenue Comrs., 13 Tax Cas. 
366, B. L. 

97. Add. Citation :--affd. (1927), 43 T. L. R. 727, 

B. L. 

Add Annotation : — -FoUd. Mills v. Jones (1928), 
45 T. L. B. 31. 

97a. S. P. Mills v. Jones (1928), 45 T. L, R. 31, 

C. A. 

98. Add. Annotation : — Refd. Davis v. Harrison 

(1927), 11 Tax Cas. 707. 

99. Add. Citations : — sub nom. Jersey’s (Lord) 
Executors v. Bassom, Derby (Lord) v. 
Bassom, 135 L. T. 274 ; 10 Tax Cas. 357. 

99a. Repaid excess profits duty.] — Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him : — Held : he 
had been rightly assessed. — Hi l l v. Mathews 
(1925), 10 Tax Cas. 25. 

99b. Repayment after trading ceased.] — 

Held: Hable to be assessed to income tax. — 
Birke’s Trustees v. Inland Revenue 
Comrs. (1920), 136 L. T. 582 ; 11 Tax Cas. 
323, B. L. 

99c. S. P. Nesbitt (A. W.), Ltd. v. Mitchell 

(1926), 11 Tax Cas. 211, O. A. 

99d. Profits made in Illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used. — Canadian Minister 
OB’ Finance v. Smith (1920), 42 T. L. R. 734 ; 
70 Sol. Jo. 941 ; sxih nom. Ministbh of 
Finance v. Smith, 95 L. J. P. C. 193, P. C. 

Annotation : — Mentd. Clark v. Wopta way, [1927] 2 K. 13. 097. 

99e. Repayment of sum Illegally demanded by 
Food Controller tor licence to purchase milk.] 

— Held: in the computation of liability to 
income tax the amoimt repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller. — 
English Dairies, Ltd. v. Phillips, English 
Dairies, Ltd. v. Inland Revenue Comrs. 
(1927), 11 Tax Cas. 597. 

100. Add. Annotation Consd. I. R. Comrs. v. 
Forth Conservancy Board (1928), 46 T. L. R. 
83. 


104. Add. Annotations : — Consd. I. B. Comrs. ? 
Forth Comovv&ncy Board (1928), 45 T. L. 
83. Refd. Brighton College v. MarrioM. 
[1926] A. C. 192. 


112a. Company — Carrying on several businesses .] — 

A CO. may carry on more th^ one tr^<> 
within 1918 Act, Schedule D., Case I. 
A^^ether the activities of a co. constitute one 
business or two separsto busin^ses is a 
question of fact.— ScAiJSS v. Thompson 
(Ceorge) <fc Co., Ltd. (1937), 138 L. T. 331 ; 
13 Tax Cas. S3. 


113. Add. Citation -10 Tax Cas. 29. 

Add Annotatioyi8: — Betd. Be Bankruptcy 
Notice (No. 292 of 1928) (1928), 44 T. L. B. 
633; I. R. Comrs. v. Lysaght, [1928] A. C. 
234 ; Bees Boturbo 'Development Syndicate 
V. I. R. Comrs., Bees Boturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 366. 


114. Add. CUaiions:— [1927] A. 0. 312; 96 
L. J. K. B. 379; 136 L. T. 680 ; 43 T. L. B. 
116 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, B. L. ; 
affg., [1926] 1 K. B. 550. 

Add. Annotations : — ^Refd. Kirke's Trustees 
V. I. B. Comrs. (1920), 136 L. T. 582 ; Nesbitt 
i;. Mitchel (1926), 11 Tax Cas. 211; Oon- 
stantinesco 0. B. (1927), 11 Tax Cas, 730; 
Devon Mutual Steamship Insce. Assocn. v. 
Ogg (1927), 13 Tax Cas. 184; 1. R. Comrs. v. 
Newcastle Breweries (1927), 12 Tax Cas; 927 ; 
Bees Rotmho Development Syndicate v. I. R. 
Comrs., Rees Boturbo Development Syndicate 
V.' Ducker (1928), 13 Tax Cas. 360, 

114a. “Turning over “ cotton mills.]-— During 

the boom in the liancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘ ‘ turning over ’ ’ 
a cotton mill, i.e. acquiiing a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful A applt. joined 
other syndicates, composed partly of the 
same persons engaged in “ turning over ” 
tlireo other mills. In each case a profit 
i-esulted to apx>lt. On Mar, 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-'20. 
The book was not delivered to the general 
comrs. until Apr. 1 8, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923: — Held: (1) though each adventure 
of “ turning over ” a mill, taken singly, was 


99 i. Stud Ues,\ — Applt. was a former 
& breeder of horses, & occupied three 
farms, in respect of which ho was 
assessed to income tax imdor Schodule 
B. He weu3 also the owner of a number 
of stallions which ho used for the 
service of his own mares, & in addition 
he sold for fees their servloos to the 
marcs of other owners, the stallions 
travelling “ rounds ** for this purpose 
in the care of his own servants. He 
appealed against assessments to income 
tax made upon him under Schedule D. 
in respect of stallion fees, & the comrs. 
decided that in regard to stallion fees 
the expenses required to make tho 
profits from service to mares, plus any 
expenses of keeping up the stud to tho 
number of staXLfons earning foes should 
bo allowed, but the number of hoi-sos 
to be used for replacement should not 
exceed one-third of those earning foes : 
— Held : applt. was assessable to 
inoome tax under Schedule I). In 
respect of profits from stallion fees, in 


accordance with the principle laid 
down by the comrs. — ^M abshal v. 
Tweedy (1926), 11 Tax. Cos. 624. — 
SCOT. 

k. Read now ** 99a i.” 

tm. Money remitted from branch 
office .] — Money remitted to the head- 
(juaitcrs of a firm in British India, 
from a branch situated in a foreign 
country, is presumed to be profits & 
not capital, iSc is assessable to income 
tax . — lie Mcibuoappa Ouettiab (1925), 
1. L. R. 49 Mad. 465.— IND 

sn. Gift of money to jockey from race' 
horse owner after winning race.] — Held : 
an emolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & liable to assessment ior 
income tar. — W ino v. O’CJonnbix# 
[19271 I. R. 84.— IR. 

sp. Compensation for detention of 
ships requisitioned ' by Oovemment ] — 
Ilelfi : a trading receipt. Sc chargeable. 
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r— A lliance & Dublint CoNSUMEits* 
Gas Oo. v. M‘Wili.iams, [1928] I. R. 1. 

—IR. 

St. Profit from sale of land at enhanced 
price — Whether taxafjle.] — Stotp v. In- 
LAm> Revenue Comr. (1927), 48 

N. L. R. 471.— S. AF. 

Bw, Profits of company —Maintaining 
<£• conducting club for benefit of members 
— Whether taxable.] — Be DibrUoarh 
District Club, Ltd. (1927), I. L. R, 
55 Calc. 971.— IND. 

■y. fjctting houses — Taxable .] — 

Be Commercial Properitbs, Ltd. 
(1928), I. L. R. 65 Calc, 1057.— IND. 

PART V. SECT. 1, SUB-SECT. 2. 

sb. Trarmnission of electricity rfr 
supply of air through pipes.] — Held : 
the 00 . did not carry on the business 
of “ manufacturer *' within Assessment 
Act, 8. 10 (1) (d). — Be Coleman Sc 
Nor. Ont. Ltguit & Power Co. (1927), 
60 0. L. R. 405.— CAN. 
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not a trade, but a capital transaction, yet 
tbe succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable 
income tax ^ (2 ) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time. — PicKFORD v, Quibkb, Pickfohd v, 
Iniand Revenue Comrs. (1927), 138 L. T. 
500 ; 44 T. L. R. 15 ; 13 Tax Cas. 261, C. A. 

118# Add, Annotations : — Refd. Jersey’s Exors. v. 
Bassom, Derby v, Bassom (1920), 135 L. T. 
274; I. R. Comrs. v, Lysaght, [1928] A. C. 
234. 

120* Add, Annotations : — -Aaj to (2) Consd. Alabama 
Coal, Iron, Land & Colonization Co. v, Mylam 
(1920), 11 Tax Cas. 232. Refd. Rees Roturbo 
Development Syndicate v, I. R. Comrs., Rees 
Roturbo Development Syndicate v. Duckcr 
(1928), 13 Tax Cas. 300. Generally y Refd. 

Hall V , I. R. Comrs. (1920), 135 L. T. 759. 

121. Add. Annotation : — Distd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylain 
(1920), 11 Tax Cas. 232. 

122. Add. Armoiaiion Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 300. 

122a. Managing trust lands for benefit of 

holders of Alabama bonds.]— //eld.* a trading 
CO., & assessable on profits made in the 
realisation of such lands. — Alabama Coal, 
Iron, Land & Colonization Co., Ltd. v. 
Mylam (1920), 11 Tax Cas. 232. 

125. Add. Annotation: — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. L. R. 
50. 

127. Add. Cilatiom : — 95 L. J. K, B. 356 ; 10 Tax 
Cas. 213. 

Add, Annotid’wn — Generally ^ Refd. General 
Medical (Council v, I. B’. Comi's., English 
Branch C^mncil of General Medical Council v. 
Same (1928), 97 L. J. K. B. 578. 

128. Add, Annotation: — Refd. Levene v, I. R. 
Comrs., [1927] 2 K. B. 38. 

129. Add, Citation Tax Cas. 424. 

Add, Annotation : — Refd. Levene v, I. R. 
Comrs., [1928] A. C. 217. 


130. Add, Annotation .‘i^Consd. I. R. Comrs. v, 
Lysaght, [1928] A. C. 234. 

131. Add, Annotations: — As to (1) CJonSd. I. R. 
Comrs. V, Lysaght, [1928] A. C. 234. As to (2) 
Refd. Fleming v, Wilkinson (1926), 1() 

Cas. 410. Generally, Refd. Levene v, 1, R. 
Comrs., [1927] 2 K. B. 88. 

131 a, .] — xYpplt. was em- 

ployed by a British co. as general manager of 
their sugar estates in Demerara where ho 
lived & -whore his salary was wholly earned & 
paid. He was in England on leave from 
Juno to Sept. 1918, & during that toe the 
CO., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 6, 1919, & an assessment to 
income tax was made w on him for the year 
1918-1 9 in respect of thL . um under Schedule 
D., Case V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Se^t. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918,^ applL 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 6, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in tbe United Kingdom during that year from 
an employment abroad : — Held : inasmuch 
as applt. ’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must bo regarded as remitted to him. 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416, C. A. 

1311 ), .]— Consideration of tlie meaning of the 

expressions “ resident ” & “ ordinarily resi- 
dent ” in Income Tax Act, 1918 (c. 
Levene v. Inland Revenue Comrs., [1928] 
A. C. 217; 97 L. J. Iv. B. 377: 189 L. T . 1 ; 
44 T. 1.. R. 371 ; 72 Sol. Jo. 270 ; 13 Tax Cas. 
486 H. li. 

Annotativn :—Di6iA. I. IL Comra. v. Lysa«lit, [1028] A. C. 

234. 

,] — special or technical meaning is 

attached to the terms resident ” & 

“ ordinarily resident ” as used in 1918 Act ; 
accordingly the question whether a person 
is “ i-esident ” & “ ordinarily resident m 


PART V. SECT. 2, SUB-SECT. 1.— A. 

119 i. PenUtry farm .] — 


Lean v , Iniand IIevenub, No. 77 1, 
ante, — SCOT. 

sf. Difference in value of stock-in- 
trade on sale of i»wsi»c«5.]-~Rosp. & 
his partner sold their biisiuoss to a co. 
They treated their etock-ln-trado aa 
beixifif of the vedue of £43.357, but the 
co. ti-eated it os being: worth £68,383 ; 
— Held : the dilterenco between the 
two sums was not a profit derived from 
the business of the pai-tnershlp, & 
reap, was not assessable for income tax 
in respect of his share of such difference. 
— Doughty v. Comb, of Taxes, 11927] 
A. 0. 327 ; 96 h. J. P. C. 45 ; 13C L. T. 
706 ; 43 T. L. li. 207.— N.2. 

si. Sale by lumber company of timber 
at profit.] — Reid: not a sale In the 
ordinary course of trading by the co.. 


but a sale of part of its capital assets, 
& tbe amount received was an apprecia- 
tion of capital. — A.-G. fob BRman 
CX)LUMBiA V. Stand ABU Lxjmbeb Co., 
Ltd., fl926] 2 W. ■V^^ R. 167 ; 3b 
B. C. B. 481.— CAN. 

sn. Purchase, conversion, dr re-sale 
of ship — Isolated transaction .] — A ship 
i-ep^rer, a blacksmith, be a fish sales- 
man’s employee, who had not pm- 
vionsly been connected ^vith each other 
In hufilneas. bought a oargo^ steamer, 
converted it, partly by their own 
labour, into a steam drifter, & soul it 
within four months of 4ate ot 
purchase at a profit : — Held : the 
transaction, though isolated, was the 
oarrylng on of a trade, the profits oi 
which were assessable to income tax. — 
Inland Revenue CJombs. ij. Living- 
BTON, [1927] 8. O. 261; 11 Tax Cas. 
638.— SOOT. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

sp. General rule.]— -A partnership 
r(‘si(les, for purposes of income tax, 
at the place wlicro its real bnslnoss is 
carried on ; be the real business is 
carried on whore the contra! manage- 
ment & control of t^ho w'hole of its 
business actually abides. There may 
be two such places of residence, hut the 
suggested, second rcbidonco must not 
merely have a delegation of the manQge - 
inont of some portion of the jjaitner 
ship business, however extensive, nut 
a delegation of some poj'tlon of the 
management of the business as 
The question os to wlioro the Individual 
partners actually have their places 
of roeldenco is a wholly irrotovant 
consideration in determining 
of residence of the 
Income Tax Co^. i’. f. S. Fiim, 
Tanjorb at Nkgapatam (1927), 
I. L. R. 50 Mud. 847.— IND, 
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ibJie United Kingdom^for the purposes of tbe 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or imcertain, but is in the 
ordinary course of his life. — Inland Revenue 
Comrs. v. Lysaght, [1928] A. 0. 234 ; 97 
L. J. K, B. 385 ; 139 L. T. 6 ; 44 T. L, R. 
374 ; 72 Sol. Jo. 270 ; siib nom. Lysaght 
V, Inland Revenue Comrs., 13 Tax Cas. 
511, H. L. 

Annotation : — ^Reld. Egj^tlan Delta Land & Investment 
Co. V, Todd (1928), 44 T. L. R, 747. 

131d. •] — Inland Revenue Comrs. v. Zorab 

(1926), 11 Tax Cas. 289. 

Annot^ion. : — Reid. I. R. Comrs. v. Brown (1926), 11 Tax 
Cas. 292. 

181e. ,] — Inland Revenue Combs, v. Brown 

(1920), 11 Tax Cas. 292. 

182. Add, Annotation : — ^Refd. Muller (^ndon) v, 
Lethem, Muller (London) v, I. R. Conors., 
[1927] 1 K. B. 780. 

186. Add. Annotations : — Apld. Egyptian Delta 
Land Investment Co. v. Todd (1928), 44 
T. L. R. 747. Reid. Baelz v. Public Trustee, 
[1926] Ch. 863. 

189. Add. Annotations : — As <o (1) Dlstd. Noble v. 
Mitchell (1926), 43 T. L. R. 102. Generally, 
Consd. Egyptian Delta Land & Investment 
Co. V. Todd (1928), 44 T. L. R. 747. 

141. Add. Annotation : — Held. Egyptian Delia 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747. 

142. Add, Annotation : — Held. Egyx)tian Delta 
Land & Investment Co. v, Todd (1928), 44 
T. L. R. 545. 

142a. By resident director under power 

of attorney— Profits retained abroad.]— Applts., 
insurance &; reinsurance brokers & agents in 
London, had an ofOce in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
Paris. A resident director of applts. had the 
sole conduct of the Paids business under a 
power of attorney. The results of the Paris 
business were incorporated in applts.* balance- 
sheets, but no part of the French profits was 
remitted to London ; — Held : as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their i)ower of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office. — Noble (B. W.), Ltd. v. 
Mitchell (1926), 43 T. L. R. 102. 

144. Add. * Annotations : — ^Apld. Egyptian Delta 
Land & Investment Co. v. Todd (1928), 44 
T. L. R. 747. Reid. Baelz v. Public Trustee, 
[1926] Ch. 863. 


144 a, .]— A CO., which is registered in 

England but carries on its real business 
abroad, does ' not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
peiSormed abroad, such as having a registered 
office So keeping a register of shareholders. 
For income tax p\^oses a co. resides where 
its real business is carried on. — Egyptian 
Delta Land So Investment Co., Ltd. v. 
Todd (1928), 44 T. L. R. 747 ; 72 Sol. Jo. 
545, H. L. ; revsg, S. C. awb nom. Todd v, 
Egyptian Delta Land &; Investment Co., 
[1928] 1 K. B. 162, C. A. 

146. Add, Annotalien : — As to (1) Consd. Egyptian 
Delta Land So Investment Co. v. Todd (1^28), 
44 T. L. R. 747. 

153. Add. Annotation : — Refd. 1. R. Comrs. v, 
Cavan Central Co-op. Agricultural So Dairy 
Soc. (1917), 12 Tax Cas. 1. 

155. Add. Annotations : — Consd. Todd v. Egyptian 
Delta Land Sc Investment to. (1927), 96 
L. J. K. B. 654. Folld. Egyptian I)elta 
Land So Investment Co, v, Todd (1928), 44 
T, L. R, 747. Mentd. Baelz v. Public Trusteoi 
[1926] Ch. 863. 

156. Add. Annotation : — Consd. Michael Faraday, 
Rodgers So Eller v. Carter (1927), 11 Tax 
Cas. 565. 

157. Add. Annoiatio^is : — As to (1) Refd. Rees 
lioturbo Development Syndicate v, J. K, 
Comrs., Rees Roturbo Development Syndi- 
cate V. Dutiker (1928), 13 Tax Cas. 366. Ai# 
to (2) Consd. Egyptian Delta Land So Invest- 
ment Co. V. ToddJ1928), 44 T. L. R. 747. 
Generally, Refd. I. R. Comrs. v, Cavan Central 
Co-op. Agricultural &; Daii*y Soc. (1917), 12 
Tax Cas. 1; Lysaght v. I. R. Comrs., [1927] 
2 K. B. 65. 

159. Add. AnnokUion : — Consd. Egyptian Delta 
Land So Investment Co. v. Todd (1928), 44 
T. L. R. 747. 

160. Add, Annotation : — Consd. Egyptian Delta 
Land So Investment Co. v. Todd (1928), 
44 T. L. R. 747. 

164. Add. Annotation : — Refd. Egyptian Delta 
Land So Investment Co, v. Todd (1928), 44 
T. L. R. 747. 

166. Add, Annotations : — Refd. Maclaine v. Eccott, 
[1926] A. C. 424 ; Nielsen, Andersen v, 
Collins, Tam v. Scanlan (1926), 136 L. T. 
744 ; Whitney v. I. R. Comrs., [1926] A. 0. 37 ; 
Belfoxtt V, Mace (1928), 138 L. .T. 338; I. R. 
Comrs. V, Pakenham, I. R. Comrs. v, Long- 
ford, [1928] A. C. 252. 

168. Add. Annotations :-^CoTksd. Maclaine v. 
Eccott, [1926] A. C. 424. Apld. Tam v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I, R. 


PART V. SECT. 2, SUB-SECT. 2.— C. 

1^ i. Registered oSkse in EngUmd — 
Jiuirinesa ^ managememi cufrooid-^ 
OeneraX control by English offico — Dval 
residence.y^A. co. oau carry on business 
in more plaocuB than one. So in places 
whece It does not reside. 

Thteo railway ooa. wero incorporated 
in England. A. oo. owned a line of 
railway situate wboUy in Portuguese 
East Africa. B. oo. owned a line 
situate wholly in Portuguese East 
Africa with the exertion of six nUlos 
situate in Southern Rhodesia, So C* co. 
oivned a line situate wholly in Southern 


Rhodesia. 0. oo. had its head office 
So general control in England, but also 
hckd offices in Bulnwayo, where a 
general manager & stafl conducted Sc 
managed the lino. O. oo. worked the 
lines of A. CO. & B. oo. as one with its 
own, So the throe cos. shared the profits 
So losses of the joint venture upon a 
speoiflod basis : — Hdd : A. co. Sc 
B. 00 . were in partnei'ship with C. oo.. 
So the partnership business was carried 
on within Southern Rhodesian territory 
by the latter oo. within Southern 
Rhodesia Inooxno Tax Ordlnanoe 20 of 
1915. — Rbopbsia llxs. V. Pour. 
Taxes, [1925] App. D. 438.-^. AF. 
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PART V. SECT. 2, SUB-SECT. 8.— A. 

sx. Bulary earned d? received in 
Canada by person residing in foreign 
country, : such person was not 
asaessable by the oorpn. of the city 
where he earned his t^ory . — Re FOx 
Sc WINDSOK COBPN. (1925), 67 O. L. R. 
24S.--CAN. 


sy. Rot/aUies reoetced in Canada by 
patentee residing iii foreign country,}-^ 
Hdd : the patentee was ohargeablo. — 
Re Pope Aujanob Cobp., Ltd., [1926] 
4 D. L.lt. 1152.— OANT 
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Oomrs, (1927), 44 T, L. B. 63. Refd. Lysaght 
V. 1. B. Comrs., [1927] 2 B. 55. 

169. Add^ Annotatiwis : — As to (2) Refd. Whitney 
V. 1. B. Comrs., [19261 A. 0. 37 ; Belfour i?. 
Mace (1928), 138 L. T. 338; I. B. Comrs. 
V. Pakenham, I. R. Comrs. v, Longford, [1928] 
A. C. 262. 

j 

170. Add, Annotation : — Refd. Belfour v, Mace 
(1928), 138 L. T. 338. 

172* Add. Cifafiows;-~fl926] A. C. 424; 95 

L. J. K. B. 616; 136 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations: — As to (2) Apld. Tam v, 
Scaxdan, Neilsen, Andersen v. Collins, Muller 
(London) v, Ijethem, Muller (London) v, 1. B. 
Comrs. (1927), 44 T. L. B. 63. Generally ^ 
Refd. I. R. Comrs. v, Pakenham, I. R. Comrs. 
V, Longford (1927), 96 L. J. K. B. 882. 

178. Add. Annotaiidna : — A« to (1) Refd. Nielsen, 
Andersen v, Collins. Tam v, Scanlan (1926), 
136 L. T. 744 ; Muller (Tjondon) v! Lethem, 
Muller (London) v, I. R. Comrs., [1927] 1 

K. B. 780. As to (2) Apld. Gavazzi v, Mace, 
Gavazzi v. I. B. Comrs.. Bovd v, Stephen 
(1926). 1 36 L. T. 6.34. FoUd. Belfour v. Mace 
(1928), 138 L. T. 338. 

178. Add. Citation:— affd, (1927), 138 L. T. 338, 

C. A. 

179. Add. Citation : — sub nom. Gavazzi v, Mace, 
Gavazzi v. Inland Revenue Comrs., Boyd 
(T. L.) ^ Sons, Ltd. v, Stephen, 136 L. T. 
634 ; 10 Tax Cas. 698. 

Add, Annotation: — Consd. Belfour v, Mace 
(1928), 138 L. T. 338. 

180. Add. Annotation : — Refd. Muller (London) v, 
Lethem, Muller (London) v, I. R. Comrs., 
[1927] 1 K, B. 780. 

181. Add. Citaiimis : — [1926] A. C. 424 ; 95 

L. J. K. B. 616 ; 135 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations: — As to (2) Consd. I. R. 
Comrs. V Pakenham, I. R. Comrs. v, Longford 
(1927), 96 L. J. K, B. -882. Apld. Tam v, 
Scanlan, Neilscn, Andersen v, Collins, Muller 
(London) v, Lethem, Muller (London) v, I, R. 
Comrs. (1927), 44 T. L. R. 53. 

186. Add. Annotaiion^ : — As to Consd. Belfotu* 
V, Mace (1928), 138 L. T. 338 ; Tam v, Scanlan, 
Nielsen, Andersen v, Collins. Muller (London) 
V, Lethem, Same v. I. R. CJomrs., [1928] A. C. 
84. Refd. Maclaine v, Eccott, [192u] A. C. 
424. As to (2) Consd. Scales v. Atalanta S.S. 
Co. of Copenhagen (1925), 134 L. T. 411. 

186. Add. Annotations : — Consd. Maclaine v, 
Eccott, [1926] A. 0. 424. Refd. Nielsen, 
Andersen v, Collins, Tara v, Scanlan (1926), 
136 L. T. 744 ; I. R. Comrs. v, Pakenham, 
I. B. Comrs. v, Longford (1927). 96 L. J. K, B, 
882; Muller (London) v, Lethem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B. 780. 
188. Add. Annotations : — Consd. Egyptian Delta 
L^d & Investment Co. v, Todd (1928), 44 
T. L. R. 747. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 


200a* Purohaso of business within thi^ee years 
“No evidence of vendor*s profits.] — Held : 
it was the comrs.* duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment. — Ogilvdu 
V, Barron (1925), 11 Tax Cas. 503. 

204a. Date when accounts “ usually ** made 

yp — Effect of change of date.] — Borthwick 
(Thomas) & Sons, Jttd. v, Nolder (1926), 11 
Tax Cas. 261. 

204b. Money recovered under Insurance policy — 
Stock destroyed by fire — Whether trade 
receipt.] — Held : the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in ord " to arrive at his 
profits for income tax pt-rposes. — Green v, 
Gliksten (J.) A; SipN, Ltd., [1928] 2 K. B. 
193 ; 97 L. J. K. B. 4.33 ; 139 L. T. 12 ; 44 
T. L. R. 418 ; 72 Sol. Jo. 239, C. A. 

208. Add, Annotations : — As to (4) FoUd. Elliott 
V, Duchess Mill (1926), 96 L. J. K. B. 963. 
Consd. Stewart & Yoimg v. Walker (1926), 11 
Tax Cas. 123. As to (5) Refd. Martin v, 
Lowry, Martin v, I. R. Comrs., [1926] 1 K. B. 
650. Generally^ Refd. Betts v. Clare & Hey- 
worth. [1926] 2 K. B. 289. 

210. Add Citations: — revsd, [1926] 2 K. B. 289 ; 
95 L. J. K. B. 872 ; 185 L. T. 339 ; 42 
T. L. R. 479, C. A. ; revsd svh nom, Clare & 
Hbyworth V, Betts, [1927] A. C. 443 ; 96 
L. J. K. B. 645 ; 137 L. T. 306 ; 43 T, L, B. 
387 ; 11 Tax Cas. 469, H. L. 

210a. Partnership.] — ^By a deed dated 

Nov. 22, 1922, A. A B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until hte 
death in June, 1923, B. carried on, in his 
own name at his privat/O address, a small 
amount of business previously done by the 
firm. By a deed dated Dec. 15, 1922, A. 
took C. into partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnei’ship between A. 
A B. was not dissolved until Nov. 22, 1922, 
A that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. A B.,*A that A. A C. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B. ; — Held : there was evidence upon 
which the comrs. could come to their con- 
clusions, A they had not misdirected them- 
selves inlaw. — Faraday, Rodgers A Eller 
V, Carter (1927), 11 Tax Cas. 565, 0. A. 

212. Add. Citations : — [1927] 1 K. B. 182 ; 96 
L. J. K. B. 963 ; 136 L. T. 51; 42 T. L. B. 
707 ; 70 Sol. Jo. 891 ; 11 Tax Cas. 56, C. A. 
Add, Annotation : — ReW. Borthwick v. Nolder 
(1927), 11 Tax Cas. 261. 


PART V. SECT. 2, SUB-SECT. 8.— B. 

193 t. Assessment on agent — Foreign 
sMjypiim company — What deducHons 
allmred. ] — ^In the aenesBinent of the 
ihoome of a shippioir eo., of which 
the principal place of btiHineae is out 
of Australia & which carrier paaMugers, 
oto., abipped in Australia, from the 
wbioo represents 10 per cent, of 
the moimt paymM to It is reilpeot of 


the caniago of passengrere* etc., & upon 
which the agent of the co. is liable to 
pay InooTue tax, no deduction can be 
made of so much of the assCHBable 
Inoozne as is available for distribution 
& is distributed to the members or 
shareholders of the oo. — Union S.S. 
Co. or Nkw Zkalanp, Ltd. v. Federal 
Comb, of Taxation (1924), 36 C. L. E. 
209 ; 81 Arsme L. B, 837.— AUS. 

679 


PART V. BEOT. 2, SUB-SECT. 4. 

TO. Under Assessment Act.] — Be 
Donald Mason & Co. (Ont.), [19271 
4 D. L. R. 1061.-~€AN. 

PART V. SECT. 2, SUB-SECT. 6.— B. 

218 IL .1 — A firm of manu- 

fabotuilng confectioners, in which 
changes of partnership had taken place, 
claimed that a fidliug short of profits 
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222a, Company — Payment to director as induce- 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.*s profits for purposes 
of income tax. — Mitchbijl. v. Noble (B. W.), 
I/fD., ri927] 1 K. B. 719 ; 96 L. J. K. B. 484 ; 
137 L. T. 33; 43 T. L. R. 245; 71 Sol. Jo. 
175 ; mh nom. Noble (B. W.), Ltd. v. 
Mitchell, Mitchell v. Noble (B. W.), Ltd., 
11 Tax Cas. 372, C. A. 

Add» Annotation: — Refd, Morley v, Lawford 
(1928), 44 T. L. R. 716. 

224a. Subscription to guarantee fund of British 
Empire Exhibition.] — Applts., asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comi*s. foimd, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asplialting work 
^vithin the exhibition grounds. They did 
noi> in hict obtain any contract at all from the 
exhibition authorities. Having been called 
upon to j)ny a considerable part of the amount 
g*uaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed. — 
Morley v, Lawford & Co. (1928), 45 T. L. R. 
30 ; 72 Sol. Jo. 825, C: A. 

227. Add, Annoiaiion: — ^Refd. Naval Colliery Co. 
(1897), Ltd. V, I. R. Comrs. (1928), 138 L. T. 
693. 

235. Add, Citation : — 12 Tax Cas. 227. 

236. Add, Citation: — (1920), 12 Tax Cas. 232. 

A dd. Annotation : — Refd. Finance Minister v. 
Smith (1926), 95 L. J. P. C. 193. 

236a. Calls on shares in company formed to take 


over trading company’s buying agency.] — 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted. — M. Jacobs Young & Co., Ltd. 
V, HiUiRis (1926), 11 Tax Gas. 221. 

238. Add, Annotation : — Refd. Naval Colliery Co. 
(1897), Ltd. V. I. R. Comrs. (1928), 138 L. T, 
593. 

239. Add, Annotations: — As to (1) Consd. Mallett 
V. Staveley Coal & Iron Co,., [1928] 2 K. B. 
405. Refd. I. R. Comrs. v, Northfleet Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. I. R. Comrs., I. R. Comrs. v, 
Thompson (1927), 12 Tax Cas. 1091. 

240. Add, Annotation: — ^Refd. Eastman v, Shaw 
(1927), 43 T. L. R. 649. 

241a. Payment of liabilities of subsidiary com- 
pany.] — Held: a loss of capital, & no de- 
duction could be allowed. — Baker v, Mabie 
Todd & Co., Ltd. (1927), 13 Tax Cas. 236. 

244. Add, Annotation : — Refd. Mallet v, Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 

248a. Payment in consideration of surrender of 
lease — Mining lease.] — Sums paid by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions. — Mallett v, Staveley Coal &; 
Iron Co., Ltd., [1928] 2 K, B. 405 ; 97 
L. J. K. B. 475 ; 139 L. T. 241, C. A. 

Annotations : — Folld. Coweber v. Mills (1927), 13 Tax Cas. 
210. Refd. I. R. Comrs. v, Nortbfleot Coal & Ballast 
Co. (1927), 12 Tax Cas. 1102. 

248b. .] — Resps. carried on business at 

premises held on a lease expiring in 1923. 
In 1916 the business was closed down, & the 
lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & reaps, issued a 
debentm*e to the lessor securing the instal- 
ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all furtlier liability under the 


was due to two speclflc causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 
of a speculative ring in New York, & 
curtailment of European supplies 
owing to the French occupation of the 
Huhr, & (2) an lucreuso in bad debts 
caused by the failure of inexperienced 
venturers in the coiifectioufry trade : — 
Held : ( 1 ) the eilpression “ Hpoolflc 

cause denoted an exceptional circum- 
stance, which could be clearly identi- 
fied, & to which the shortage of profits 
could Hiibstautially bo attributed ; 
(2) the causes of the falling off of profits 
alleged were not ** epoclfic causes.” — 
Stewart & Yocno v. inland Revenue 
Comrs., fl926J S. C. 883 ; 11 Tax Cas. 
123.— SCOT. 

PART V. SECT. 2, SUB-SECT. 7,— B. 

p i. .] — A CO. owned, Sc occupied 

for the purpose of Its trade, land & 
lierltag<5s, which wore ” mills, factories 
or other similar prerrdses,” within 
Rules applifiable to Oases I. Sc 11., 
r, 5 (2): — Held: in estimating the 
lU’ofits or gains of the co. tor the 
purpose of assessment to income tax 
under Schedule 1), the whole annual 
value of its trading premises fell to be 
deduct/ed. Sc not merely the amount 
at which the premises were actually 
astjes^ed for the purpose of collection 
of tax under Scnednle A. — Inland 
Revenue Comrs. v, Scjottish Central 
Electric Power Co., [1928] S. O. 200. 
—SCOT. 


PART V. SECT. 2, SUB-SECT. 7.— D. 

sa. StatiUory cow/pany — Creation of 
reserve fund — Lass in realisation of 
investments forming part of fund ,] — 
Held : since the words of the Act 
authorising the cwiation of the reserve 
fund were permissive Sc enabling only, 
the exorcise of the power was dis- 
cretionary, & the loss was not an 
allowable deduction. Semhle: it would 
have been otherwise. If the Act had 
imposed a duty on the co, to create a 
reserve fund. — A lliance & Dublin 
CJONSUMKRS* Gas Co. v, Davies, [1926] 
1. R. 372.— IR. 

sb. Bank — Losses written off during 
year — Method of computation,] — Rc 
Bank of Montreal Assessment 
(1909), 14 B. C. U. 282.— CAN. 

sc. Losses on sales of temporary 

investments in Government securities, }— 
Held : such temporary investments 
could not be regarded as an invest- 
ment of capital ; the investment &; 
realisation of such funds from time 
to time was merely part of the banJr^s 
ordinary business, & the loss Incurred 
was a loss incurred In the production 
of income, — T axation Comr. r. Com- 
mercial Banking Co. op Sydney 
(1927), 27 S. R. N. S. Vf, 231; 44 
N. S. W. W. N. 05.— AUS. 


PART V. SECT. 2, SUB-SECT. 7.— 

E. (b). 

246 ii. Indalmeni of purchase 
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price — cK* costs of plant additions .] — 
Held : capital expenditure. — Rose- 
berry -Surprise Mining Co. v. R., 
[1924] S. C. R. 445 ; [19241 4 D. L. K. 
197 ; [1924] 1 W. W. R. 1017.— CAN. 

BO. Railway company — Expense of 
makiny deviations.] — Held: sums ex- 
pended by a railway co. in making 
deviations in Its lino from time to time 
were expenditure of a capital nutiirt}. — 
Rhodesia Rys. v, Comr, op' Taxes, 
[1925] App. D. 438.— S. AF. 

sf. Company ouming one ship — Ship 
seized d: used hy enemy — Expenditure 
on reconditioning ship,] — Held : not a 
proper deduction, in respect that the 
expenses wore not a recurring malu- 
tonanoo expenditure, but wci-o of the 
nature of cajiital outlay. — Inland 
Revenue v. Granite City S. S. Co., 
[1927] S. O. 705.— SCOT. 

sh. Loss on conversion of plant d: 
works — Under arrangement udth 
Minister of Munitions.] — Held: a loss 
of capital. Sc not admissible as a 
deduction for income tax pn^oses. — 
Lothian Chemical Co., Ltd. v, 
Rogers, Lothian Chemical Co., Ltd. 
V, Inland Revenue Comrs. (1926), 
11 Tax. Cas. 608. — ^SCOT. ' 

•J. Value of wool on hacks of simp 
purchased witti station,] — Webster 
V, Western Austraua Taxation 
Deputy Comr. (1927j, 39 0. L. K. 
180; [1927] Argus L. R. 118.— AUS. 
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debenture : — Held : the payment of £600 
was not an admissible deduction. — Cowcher 
V. Mills & Co., Ltd. (1027), 13 Tax Cas. 
216. 

24<9. Add* Annotations : — Consd. British Insulated 
& Helsby Cables v, Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. B. 100. 

250. Add* Annotation : — Apld. Marsden v. 1 B. 
Comre. (1919), 12 Tax Cas. 217. 

251. Add, Annotations : — Retd. Small v. Easson 
(1920), 12 Tax Cas. 351 ; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell V. Noble, [1927] 1 K. B. 719. 

252. Add, Annotation: — Refd. Mallet v, Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of brancli shops controlled 
by a head offllcc, followed a policy of opening 
<fe closing their branches in accordance with 
the locfu demands & the probabilities of 
profit or loss : — Held : the difference between 
the cost of now fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops tliat were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits wliich were assessable to income 
tax. — East»la.ns, I/rn. v, Shaw, Eastmans, 
Ltd, V, Inland Revenue Comrs. (1928), 45 
T. L. B. 12 ; 72 Sol. Jo. 744, H. L. 

260, Add, Annotations : — As to (\) Refd. Small v. 
Easson (1020), 12 Tax Cas. 351 ; Mitchell v. 
Noble, [1927] 1 K, B. 719. As to (2) Dlstd. 
Biitish Insulated & Helsby f>a.blc8 v, Ather- 
ton, [1926] A. C. 205; Idallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. 

262. Add, Annotatinyis : — Distd. Mallett v, Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Refd, 
British Insulated Helsby Cables r. Atherton, 
[19261 A. C. 205; Mitcheli v. Noble, [1927] 1 
K. B. 719; Morley v, Lawford (1928), 44 
T. L. R. 710; Rees Rotmbo Development 
Syndicate v, I. R. Comrs., Rees Roturbo 
Development Syndicate v, Ducker (1928), 13 
Tax Cas. 360. 

264. Add, Citation : — sub nom, Atherton v, 
British Insulated & Helsby Cables, Ltd., 
10 Tax Cas. 165. 

Add, Annotations : — Apld. Mallett v, Staveley 
Coal & Iron Co., [1028] 2 K. B. 405. Consd. 
Morley v, Lawford (1928), 44 T, L. R. 716. 
Refd. Mitchell v. Noble. [1927] 1 K. B. 719. 

265. Add. Annotations: — Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 


MaUet V. Staveley Coal & Iron Co. (1927), 
138 L. T. 201. 

268a. Books used for professional purposes — 

Solicitor.] — The word “ plant in Finance Act, 
1926 (c. 36), s. 16, does not include a solr.’s 
books which he consults for professional 
purposes. — D aphne v. Shaw (1926), 43 

T. L. B, 45 ; 71 Sol. Jo. 21 ; II Tax Cas. 250. 

276a. Replacement of obsolete plant or machinery 
— Meaning of obsolete — Question of fact for 
commissioners.] — South MErmopoLiTAN Gas 
C o. V, Dadd (1927), 13 Tax Cas. 205. 

278. Add. Annotation : — Refd. Brighton College 
V. Marriott, [1920] A. C. 192. 

285. Add. Annotations : — Apld. Waldie v. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Refd. 
Bourne Sc Hollingsworth v. I. R. Comrs. 
(1921), 12 Tax Cas. 4^ ; Baker v. Mabie 
Todd (1927), 13 Tax Cas. 235. 

287. Add, Annotaiions : — Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v, l.awford (1928), 45 T. L. R. 30. 
Refd. Small v, Easson (1920), 12 Tax Ciis. 
351 ; Bourne & Hollingsworth v. I. K. Comrs. 
(1921), 12 Tax Cas. 483; British Insulated & 
Helsbv Cables v. Aiiierton, [1926] A. C. 205; 
Mitchell V. Noble, [1927] 1 K. B. 719; Green 
V. Ghksten (1928), 139 L. T. 12; Rees 
Rotiu'bo Development Syndicate v. 1. R. 
Conns., Rees Roturbo Development Syndicate 
V, Ducker (1928), 13 Tax Cas. 366. Mentd, 
Plait V. Rivcr&dale Mill Co. (1927), 96 
L. J. K. B. 691. 

288. Add. Annotation : — Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205. 

290. Add. Ayinotafions : — to (2) Refd. Mitchell 
V. Noble, [1927] 1 K. B. 719; Generally, Refd. 
Small V, Easson (1920), 12 Tax Cas. 351. 

291. Add, Annotaiions : — Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Refd. 
I. R. Comrs. v. Lysaght, [1928] A. C. 234. 

292a* .] — Youngs, Cuawbiiay & Youngs, 

liTD. V. Brookio (1912), 6 Tax Cas. 393. 

293. Add. Annotation : — Refd. Thomas v. Evans 
Jones V. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add, Annotation: — Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas, 773. 

295. Add, Annotation : — Refd. Collins v, T . R. 
Comrs. (1924), 12 Tax Cas. 773. 

296. Add Citation: — 2 Tax Cas. 100. 

Add. Annotations: — As to (2) Consd. Thomas 
V, Evans, Jones v, South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally, Refd. lY‘gg & .Tones v, I. R. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
V. Westlcigh Estates Co., I. R. Comrs. v. South 


PART V. SECT. 2, SUB-SECT. 7.— F. 

253 i. Loss on advances to saw-miller 
to se^mre supplies of iimJber — Advances 
written off as bad debts on liquidation of 
saw-miller, \ — Held : tho loaa wcus pro- 
P^erly deducted. — H oqg Sc Co., Ltd. v. 
CoMK. OP Taxics, [1926] N. Z. L. R. 
206.-~N.Z. 

PART V. SECT. 2, SUB-SECT. 7.— J. 

b i, Diminished value of rails cC* 

sZeewera.] — Held : a railway co. was not 
entitled to any deduction for such 
dimlnJahod value. — R hodesia Hys. v,' 
Comb, op Taxes, [1926] App. D. 438. — 
S. AF, 

PART V. SECT. 2, SUB-SBCT. 7.-~L. 
p £, Separate Mseasments under 


Schedules B. dt D.] — A farmer bred 
hoj’ses & <5attle on a coii«Iderablc scale. 
Ho used his stallions for his own horse- 
brooding pui’posos. Sc also earned fees 
by sending thoni on journeys for tho 
service of othe^* owners* inaros. In 
this connection ho kept a reserve of 
etaUions to replace any which might 
hecomo incapacitated. All his stallions, 
of which only a small proportion eanied 
foes, formed part of one imdivlded 
stud. He was assessed to incomo tax, 
on tho profits of his general farming 
business under Schedule B., Sc on tho 
profits of hJs feo-oaming stallions under 
Schedule D. As a method of fixing 
the amount of profits assessable under 
the latter Schoaulo, the comrs. deter- 
minod to regard a oeitaln number of 
fitaUions aa exclusively used in earning 
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fet'H, & to allow’ tho deduction of tho 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
ing a similar deduction in respect of 
other sUd lions in the stud to the extent 
of one -third of the number of travelling 
stallions. The fanner contendeil that 
Ills sialllon-owning business should bo 
tioaU'd as entirely separate from his 
farming business, & that tho w'hole of 
tho expenses & losses oonnecJted wdth 
his stallions should be set against tho 
i*evonuo derived from them: — Held: 
it was primarily a question for the 
comrs. to determine. Sc no cause had 
been sliowm for disturbing their 
determination. — M arshall v. Inland 
Revenue Comrs., [19271 S. C. 2i3, — 
SCOT. 
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Behar By., I. B. Oomrs. v* Eccentric C^ub 
(1925), 12 Tax Cas. 657. 

297. Add* Annotations : — Apld* Pegg & Jones v. 
1. B. Oomrs. (1910), 12 Tax Cas. 82. Consd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assoon. (1927). 11 
Tax Cas. 790. Refd. I. B. Comrs. v* Weat- 
leigh Estates Co., I. B. Comrs. v. South Behar 
By., I. B. Comrs. v. Eccentric Club (1925), li 
Tax Cas. 657. 

300. Add, Annotations: — Consd. I. B. Comrs. v, 
Westleigh Estates Co., I. B. Comrs. v. South 
Behar By., I. B. Comrs. v. Eccentric Club 
(1926), 12 Tax Cas. 657; Cornish Mutual 
Assce. V, I, B. Oomrs., [1926] A. C. 281. 
DIstd. Liverpool Com Tr^e Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. South- 
West Lancashire Coal-Owners* Assocn., [1927] 
A. C. 827. 

301. Add. Annotation : — ^Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 

302. Add* Annotations : — Refd. British Insulated & 
Helsby Cables v, Atherton, [1926] A. C. 205; 
A.-G. V, Metropolitan Water Board, [1928] 1 
K. B. 833. 

304. Add, Annotations : — Distd. Scales v, Thomp- 
son (1927), 138 L. T. 831- Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L, T. 29. 

305. Add, Annotations : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 

807a. Accident Insurance — Mutual society.] — 
A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. Tlie members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls; — Held: (1) 
the sums paid by the niembers to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere 'machinery for 
the purpose of enabling subscribing members 
to insure themselves. — ^Thomas v, Evans 
(Bichabd) '& Co., Jones v. South-West 
Lancashire Coal Owners’ Assocn., [1927] 
1 K. B. 33 ; 95 L. J. K. B. 990 ; 135 L. T. 
673 ; 42 T. L. B. 703 ; 11 Tax Cas. 700, C. A ; 
affd, sub. nom. Jones v, South-West Lan- 
cashire Coal Owners* Assoon., [1927] A. C. 


827 ; 96 L. J. K. B. 894 ; 137 L. T. 737 ; 43 
T. L. E. 726 5 71 Sol. Jo. 680. H. L. 

807b. Marine insurance company — Building ships 
—Cancellation of shipbuilding contracts.] — 
A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the^ ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,0()0 was a proper deduction in arriving 
at its profits : — Held : the co. was not cany- 
ing on any trade, from the profits of which 
the £70,000 was an admissiolo deduction-— 
Devon Mutual Steamship Insurance 
Assoon. v, Ogg (1927), 13 Tax Cas. 184. 

30da. Loss on investments^ — What amounts to.] — 

Applts., an insurance co., had investnients 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for puiposes of income tax. The 
result of Kailways Act, 1921 (c. 65), w€^ 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act. The market v^ue of these new stocks 
was less than the original cost to applts. of 
the old stocks, A they claimed that the loss 
so occasioned to them shotild be allowed a.s 
a deduction from their profits for 1922 
1923 in computing their income tax liability ; 
--Held : as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed. — B oyai. Insurance Co., I/td. v, 
Stephen (1928), 44 T. L. B. 030. 

313a. Remuneration of solicitor-trustee under 

trust.] — A solr.-trusteo was empowped by* 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax ; — Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Blues applicable to all Schedules, 
r. 19 . — Jones v, Wright (1927), 139 L. T, 
43 ; 44 T. L. B. 128 ; 72 Sol. Jo. 86 ; 13 Tax 
Cas. 221. 

316. Add. Annotations: — As to (8) Apld. 

Henning, [1926] A. O. 293. Distd. Ormond 
Investment Co. v, Betts, [1927] 2 K. B. 826, 
Refd. Kirke’s Trustees r. I. R. Comrs. (1926), 
136 L. T. 582 ; Turton v. MitcheU (1927), 138 
L. T. 365. 

817. Add. Citations : — [1926] 1 K, B. 430 ; 10 
Tax Cas. 139. 

Add. Annotations : — ^Apld. Turton v, Mitchell 


PART V. SECT. 4, SUB-SECT. 1. 

■I. Dividends feceived by broker — 
DeduetUm of interest on unpaid bedanee 


dm to broker.} — BeU : the client was 
not assessable for income In respect 
of the Triiole amount at the dividends 
received by the broker & credited to 
his aocotust, but only in respect of the 
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liSerenoc between the sUm of the 
livldends & the sum charged lor 
nterest.— iiec Stout & Toronto 
1927) 2 P* L. R, 1100 ; 60 0. L. B. 
{ 18 .— Oi 
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(1027) 188 L. T. 365. Held. Ormond Invest- 
ment Co. V. Betts, [1927] 2 K. B. 820. 

817a. — Dlllerent holdings ol War 

Loan.] — Applt., who owned £2,350 6 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June 1024 converted this 
holdi^ into 4J per cent. Conversion Loan, 
the interest on which was payable \mder 
deduction of income tax. Applt., however, 
continued throughout the year 1925-20 to 
hold a small amount of 6 per cent. War Loan 
Post Office issue, to which he had succeeded 
On the death of his daughter, & which he was 
not aware he could convert ; — Held : applt. 
continued throughout the year 1925-20 to 
hold the same source of income, i.e., 5 ^r 
cent. War I^an, & under Schediile D., 
Case III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
year. — Turton v. Mitchell (1927), 138 L. T. 

365 ; 13 Tax Cas. 245. 

317b. .] — ^Where applt.’s 

wife, who was living with mm, was in receipt 
of £9 16e. lOd. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 10s. : — Held : applt. had been in 
possession of tlie source of such interest in 
the pr(^vious year, & was assessable only in 
the sum of £9 10a. lOd. in respect of interest 
of War Tjoan. — ^Walker v, Howard (1927), 

138 L. T. 367 ; 13 Tax Cas. 313. 

321a. Surrender of Victory Bonds in payment of 
death duties — Unpaid interest taken into 
account in valuation.] — Whore Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax. — 
Monks v. Fox’s Executors, [1928] 1 K. B. 
351; 97 L. J. K. B. 241; 138. L. T. 203 ; 44 
T. L. R. 116 ; 72 Sol. Jo. 31 ; 13 Tax Cas. 171 . 

337. Add, Annotations : — Consd. He Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L, T. 656. Refd. Glenboig Union Fireclay 
Co. V. I. B. Comrs. (1922), 12 Tax Cas. 427. 

364. Add, Annotation : — Consd. Sherwood v, Sto’- 
wood (1928), 46 T. L. B. 63. 

350. Add, Annotation : — Apld. South American 
Stores (Gath & Cliaves) v, I. R. Comrs. 
(1926), 12 Tax Cas. 905. 

375. Add, Annotation : — Consd. Martin v, Lowry, 
Maoism V, I. B. Comrs.," [1926] 1 K. B. 650. 

378. Add. Annotation .‘-vRcfd. Re Jauncey, Bird v, 
Arnold, [1926] Ch. 471. 

392. Add. Annotations: — Consd. Sterling Trust 
V, I. R. Comrs., I. B. Comra. v. Sterling Trust 
(1926), 12 Tax Cas. 868. Distd. Dickson 
V. Hampstead B. C. (1927), 91 J. P. 146. 
Apld. A.-G. V. Metropolitan Water Boai*d, 
[1928] 1 K. B. 833 ; Shanks v. I. R. Comrs. 
(1928), 46 T. L. B. 28. Refd. Birt, Potter & 
Hughes V. I. B. Comrs. (1927), 12 Tax Cas, 
970; I, B. Comrs. v, Pakenham, I. B. Comrs. 

V. Longford, I. R. Comrs. v, Longford, Gas- 
coigne V. I. B. Comrs., [1927] 1 K. B. 694. 

393. Add. Annotations — Apld. Dickson v, Hamp- 
stead B. O. (1927). 91 J. P. 146. Refd. 

I. B. Comrs. v, Pakenham, 1. B. Comrs. v. 
Longford, I* B. Comrs. v. Longford, Gascoigne 
V. L B, Comrs. (1927), 186 L. T. 699; A.-G. 
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V. Metropolitan Water Board, [1928] 1 K. B. 
833. 

393a. Under Housing of the Working 

Classes Acts & Metropolis Mani^ement Act, 
1855 (c. 120), resps., a metropolitan borough 
coimcil, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 36), s. 1. In making payments of 
interest on the sums advanced resps. deducted 
income tax under Buies applicable to all 
Schedules, r. 21. The in^ 'rest was paid out 
of the general fund jUi tiit. hands of resps., 
into which fund were^aid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere . BesiJS. had only one banking 
account, out of which all payments, including 
the interest, were made & into wliich all 
receipts, including the profits & gains derived 
from resps.* electricity undertaking, or 
otherwise, were No special fund in 

respect of any housing schcine was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax suflicient 
for tlie payment of interest on the siims 
advanced, apart from any revenue derived 
under any housing scheme : — Held : as none 
of reaps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions. — Dickson v. Hampstead 
Borough Council (1927), 91 J. P. 146; 
43 T. L. B. 595 ; 25 L. G. B. 402; 11 Tax 
Cas. 691. 

394. Add, Annotation: — ^Refd. Sterling Trust v, 
1, R. Comrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. 

394a. .] — The profits of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. HI., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. 31, 1022, showed a loss, 
& no assessment was made fur -the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Buies applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to suco^ 1. — ^A.-G. v, Mbt«opoijtah 
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Water Board, [1928] 1 K. B. 833; 97 
L. .T, K. B. 214 ; 138 L. T. 346; 44 T. L. R. 
.135 ; 72 Sol. Jo. 30 ; 13 Tax Cas. 294, C. A. 

397. Add, Annotatiom : — Consd. Sterling Trust 
V, I. R. Comrs,, I. R, Comrs. v. Sterling 
Trust (1 925), 12 Tax Cas. 808. Apld. Dickso2 
V, Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
' [1928J 1 K. B. 833. 

416a. Debentures.]— A co. issued deben- 

tures, stating in the prospectus that the 
interest thereon would be payable “ free of 
English income tax.’* The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 5J per ^ent. per annum “ free of English 
income tax,” & the co. undertook, in addition 
t<) the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated — Held: the contractwas void,as regards 
the stipulation for payment of interest free 
of income tax. — South .^ertcan Stokes 
(Gath & Chaves), Ltd. v. Inland Revenue 
Comrs. (1920), 12 Tax Cas. 905. 

425. Add. Annoiaiions : — Consd. I. R. (jomrs. v 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. Refd. Baker v, Archer- 
Shee, [1927] A. C. 844. 

427. Add. Annotation: — ^N.P. Manton’s Trustees 
V, Steele, Steele v. Manton’s Tiiistees (1927), 
11 Tax Cas 549. 


430. Add, Annotations : — Apld. Manton’s Trustees 
V, Steele, Steele v. Manton’s T’rustees (1927), 
11 Tax Cas. 549. Refd. I. R. Comrs. v. 
Blackwell (1925), 134 L. T. 372 ; Baker v. 
Archer-Shee, [1927] A. C. 844 ; I. R. Comrs. 
V. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


430a. Foreign agreement for repayment by 

foreign company of loan with interest— Not a 
security.] — Manton’s (Ix)rd) Tiius'rEES v, 
Steele, Steele v. Manton’s (Lord) Trus- 
tees (1927), 11 Tax Cas. 549, C. A. 

430b. Company making investments on real 

estate abroad.] — ^A co. incorporat'ed in the 
United Kingdom, carrying on business 
there at its head ollice in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money t/O approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 84 per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, &: if it could not be sold immediately, 
the CO. would go into possession : — Held : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was prot>erly 
assessed to income tax under Schedule D., 
Case I y., in respect of income arising from 
securities in a place out of the United 


Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon wWch the comra. 
could find, as they had, that the taking of 
securities for the loans advanced was only 
“ an incident ” ii^such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. xmder either case. — 
Butler v. Mortgage Co. op Egypt, Ltd. 
(1928), 139 L. T. 29, C. A. 

431. Add. Annotation > — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

433. Add. Annotations : — As to (1) Refd. Whitney 
V. I. R. Comrs., [1926] A. C. 37 ; Archer* 
^ Shee V. Baker (1927), 11 Tax Cas. 749; 
I. R. Comrs. v. Pakenliam, I. R. Comrs. v. 
Longford (1927), 96 L. J. K. B. 882. 
Generally, Mentd. Gregg v. Richards, [1026] 
Ch. 621. 

437. Add. Anyiotaiion : — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 

441. Add. Annoiaiions: — Refd. Tollomacho v. 
I. R. Comrs. (1926), 96 L. J. K. B. 766; 
I. R. Comrs. v. Pakenham, I. R. Comrs. v, 
Longford (1927), 96 L. J. K. B. 882. 

442. For the existing paragraph substitute the 
following paragraph : — 

— — ] — Testator, a citizen o 

the United States left the residue of his 
property in tnist for his daughter during 
her life. The trustees, who had full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York & resident therein. 
The tr^st fund consisted of foreign govt, 
securities, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses^ to the order of the daughter at a 
hank in New York. No part of the income 
was remiti/cd to the United Kingdom, Resp. , 
the husband of testati^r’s daughter & resident 
in the United Kingdom, was assessed under 
Schedule 1)., Case IV., in the full amount 
^ of the income of the trust: — Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was asseswsable under Case IV., r. 1, & Case V., 
r. 1 , to income tax in respect thereof, except 
such, if any, as were shown to be “foreign 
possessions other than stocks, shares & 
rents,” whether such interest & dividends 
were remitted to the United Kingdom or 
not ; (2 ) the matter should be remitted 

to the comrs, to state wliich of the items of 
the trust fund were (a) “ securities ” within 
Case IV., r. 1, (6) “ stocks, shares or rents ” 
within Case V., r. 1, & (e) “ possessions out 
of the United Kingdom other than stocks, 
shares or rents ” within Case V., r. 2. — 
Baker v. Archer-Sjiee, [1927] A. C. 844 ; 
96 L. J. K. B. 803 ; 137 L. T. 762 ; 43 
T. L. R. 758 ; 71 80I Jo. 727, H. L. ; revsg. 


PART V. SECT. 6. 

^ Q , i* ^ Remittance 'under 

jorexgn decree of divorce,}— Held : 


fiimual remittances received by a 
woman In Scotland from her div6rcod 
husband In Sweden, under a Swedish 
decree of divorce, fell to be taxed under 
Cose V. in respect that possessions ** 
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Included not only cori)oroal possessions 
but also incorporeal possessions. — 
Inland Revenue Oomus. v, Ander- 
STROM, [1928] H. C. 224 ; 13 Tax. Cos. 
482.-HSOOT. 
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S. 0. 9vib nom, Sheb v. Baker, [1927] 1 K. B. 
109; mib nom. Archer-Sheb r. Baker, 11 
Tax Cas. 749, 

Add. Annotation: — Refd. Walker v, Howard 
(1927), 138 L. T, 367. 

444a, , Includes Interest paid under 

foreign agreement for repayment by foreign 
company of loan with interest,] — Manton’s 
(Lord) Trustees v. Steele, Steele v. 
Manton’s (Ix)RD) Trustees (1927), 11 Tax 
Cas. 649, C. A. 

445, Add* Annotations : — Refd, Egyptian Delta 
I^and & Investment Co. v. Todd (1928), 44 

T, L. K. 747. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 

446a, Advance on account of 

salary paid into banking account in United 
Kingdom,] — Fleming v » Wilkinson, No. 
131a, a7ite* 

450, Add, Citations : — 95 L. ,T. K. B. 394 ; 10 
Tax Cas. 263, H. L. 

Add. Annotation : — ^Apld, Grainger v. Max- 
well, [1926] 1 K. B. 430. 

450a. Income received during less period than 

three years.] — An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the CO. to income tax under Case V. 
Held : (1 ) Rules applicable to Cases I. & II., 
r. 1 (2), had no ai)plication to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assuini)tion as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
intcri^reting that provision ; (3) the assess- 
ment for the first year should be nil, & f()r 
the second year onc-third of the amount of 
the dividend. — Ohmond Investment Co. v, 
Betts, [1928] A. C. 143 ; 97 L. J. K. B. 342 ; 
138 L. T. 600 ; 13 Tax Cas. 400, H. L. 

453. Add, Annotations Folld, Lyons v. Cowcher 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v. I. R. Comrs. (1920), 43 
T. L. R. 116. 

467a, Director’s commission on 

underwriting shares.] — Applt., a co. director, 
rcceiv^ed commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under ScJiedule D.for 

PART V. SECT. 9. 

470 i. Exemption of charities — Charit- 
(ihle purposes .] — By the law of Scotland 
a trust for “ cbarilablo or bonovolcut ” 
purposes is a trust for “ charitable 
purposes alone. & is a tnist for “ charit- 
able purposes only ** within 1018 Act. — 

Jackson’s Trustees v. Inland 
Revenue, [1026] S. C. 579 ; 10 Tax 
Cas. 460.— SCOT. 

470 ii. Stimulating interest 

in music,] — Inland Revenue Comrs. 
r. Glasgow Musical Festival 
Assoon., [1926] S. C. 920 ; 11 Tax 
Caw. 154.— SCOT. 

470 lii, Supplying nurse^s.] 

• — An assocn. was formed for the pur- 
]>oso of improving & extending nursing 
facilities in a coimty. The members 
wore divided into three classes acoord- 
Ing to income, the largest class con- 
sisting of persons in comparatively 
poor oircumBtances. An annual 
membership fee was charged, varying, 
according to the class, from 2s. (id, 
to 10s. 6d. per annum. The fees 
charged for the services of a nurse, or 


the year 1919-20 in respect of the com- 
mission. Ho was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : — Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — Lyons 
u. Cowcher (1926), 10 Tax Cas. 438. 

460a. Purchase & sale of properties by 

builder.] — ^Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, &; still owned the remainder 
in 1926 ; — HeXd : the profits, if any, were not 
assessable under Case VT. of Schedule D., 
the case should be rem* ted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assossa-blo 
under Case I. — Pearn v, Milj^er (1927), 11 
Tax Cas. 610. 

462. Add. Annotations : — Refd. Brighton College v. 
Marriott, [1926] A. C. 102 ; Huxham v- John- 
son (1926), 136 L. T. 410; Martin v. Lowry, 
Martin v, 1, R. Comrs., [1926] 1 K. B. 550. 

471. Add, Citation : — 10 Tax Cas. 73. 

Add. Annotation : — Refd* I. R. Comrs. v. 
Yoi'kshire Agricultural Soc. (1927 ), 14 T. L. \i . 
59. 

472a. Relief of members of medical 

association & dependants in necessitous cir- 
cumstances.] — Two societies whoso funds 
wore applied enthely to making grants for 
the relief of subscribing members or their 
dependants in necessitous (drcumsiances : — 
Held : charities, & entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relif;p of Widows & Orphans 
OF Medical Men, Inland Revenue Co.vins. 

V. Mp:DICAL (hlARITABLK SOCIETY FOR WEST 

Riding op Yorkshire (1926), 136 L. T. 60; 
42 T. L. R. 612 ; 70 Sol. Jo. 837; 11 Tax 
Cas. 1. 

472b. Temperance reform.] — A society 

whose main object w^as “ united action to 
secure legislative <fc other temperance re- 
fonn ” : — Held : not a body of persons 
established for charitable purposes only, A. 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 

for tho purpose of providing F. with a 
temperance public -bouse. His trus- 
t4*.o8 Hpent, part of the funds in cstab- 
lishmg a toinp(‘raucc hotel, containing 
a iniddle-clttHK cafe a cheap working- 
class cafe, free mailing & recreation - 
rooms, & ])cdrooms, & a Iccture-liall, 
which could bo hired at moderate 
llgures. 'J'hoir policy was to make the 
hotel pay ite way without earning 
profits, & the balance of tho trust funds 
was invested & tho iiitcimst was used 
te make good an annual deficit on the 
working of tho hotel ; — Held : the 
Interest, formed part of the income of a 
trust established for chailtable pur- 
poses only,” Sz. was “ applied to charit- 
able puiDoscs only.” — Inland 
Revenue Comrs. v, Falkirk Tem- 
perance C^VFK Trust, [1927] S. C. 
2C1 ; 11 Tax Cas. 363.— SCOT. 

470 V. Improrenient of 

spiritualt intellectual, social d> physical 
condition of young men.] — Young 
Men’s Christian Assocn. of Mel- 
bourne V, Federal CUair. of Taxa- 
tion (1926), 37 C. L. It, 3 )1 ; [1926] 
Argus L, R. 97. — AUS. 


for admission to the iwsocn.’s hospital, 
varied from sums which, iu tho case 
of the- poorest class, were considerably 
below tho cost of the services rendered, 
to sums whiidi, iu tho case of tho 
weal tl lies t class, were reasonably 
equivalent to such cost. Nursing 
facilities, whon not required for 
members, were granted to non-mombers 
at increased rates. Funds were held 
by tho ttssoou. which had been raised 
by piibllo subscription, A the hospital 
had been acquired with funds similarly 
raised. In respect of special charit- 
able donations, necessitous cases from 
certain parishes received the services 
of a nurse gratuiteusly : — Held : the 
assocn. was established for charitable 
purposes only,” — Inland Revenue 
Comrs. v. Peeblesshire Nursing 
Assocn., [1927] S. C. 215 ; 11 Tax Cas. 
335.— SCOT. 

470 iv. Promotion of iem- | 

perance. ] — Testator expressed his desire 
that the leading of a sober life might 
be made more easy for tho iiihabitante 
of F., & with that object conveyed half 
of tho residue of his estate to trustees 
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to exemption from income tax. — ^I nIiAnd 
Bbvenue Comus. V. Tejmperancb Councii. 
OP OiausTiAN Churches op £)ngIiAnd & 
Waives (1926), 136 L. T. 27 ; 42 T. L. B. 618 ; 

10 Tax Cae. 748. 

472c, Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence *’ was founded 
Sc endowed, “ where persons requiring tem- 
porary rest Sc change of air for the benefit of 
their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest Sc change, Sc holiday 
applicants t — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulilUed the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inuand Revenue Comrs, v. Roberts Marine 
Mansions Trustees (1926), 43 T. L. R. 270; 

11 Tax Cas. 425, C. A. 

472d« Agp'icultural society.] — An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live s^ck & poultry Sc of 
machinery Sc appliances used in agriculture. 
Sc agiicultural education Sc scientific research, 
Sc they claimed exemption from income tax 
upon the dividends from then investments, 
on the ground that they were a society 
established for charitable purposes only : — 
Held : there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only. — Inland Revenue Combs, v. York- 
shire Agricultural Society, [1928] 1 K, B 
611; 97 L. J. K. B. 100; 138 L. T. 192; 44 
T. L. B. 69 ; 72 Sol. Jo. 68 ; 13 Tax Cas. 68, 
C. A. 

472e. General Medical Council.] — Held: 

not a body established for charitable purfioses 


only. Sc not entitled to exeiuption from 
income tax on the income from its funds. — 
General Medical Council v. Inland 
Revenue Comrs., English Branch Council 
OP General Medical Council v. Inland 
Revenue Comrs. (1928), 97 L. J. K. B. 678 ; 
139 L. T. 225 ; 44 T. L. B. 439, 0. A. 

478. Add. Armotatioh : — Refd. Brighton College v. 
Marriott, [1926] A. O. 192. 

476i^, Temperance reform.] — Inland 

Revenue Comrs. v. Temperance Council 
OP Christian Churches op England Sc 
Wales, No. 472b, ante. 

477. Add. Annotation : — ^Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 

480. Add. Annotation : — ^Refd. A,-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833. 

483. Add. Annotation : — ^Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. R. Comrs. 
(1920), 43 T. L. B. 23. 

483a. .] — Testator devised his resi- 

duary estate on trust for applts., who were a 
society established for charitable purposes 
only Sc were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs, refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained : — Held : as the income when it 
was received was the income only of the 
exors. Sc the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in duo course of administration, 
applts. were not entitled to the i*epay- 
ment claimed. — ^Marib Celeste Samaritan 
Society op London Hospital v. Inland 
Revenue Comrs. (1926), 43 T. L* R. 23 ; 11 
Tax Cas. 226. 


Part VI. — Schedule E. 


484. Add. Citations : — revsd., [1927] A. C. 417 ; 96 
L. J. K. B. 623 ; 136 L. T, 770 ; 91 J. P. 76 ; 
43 T. L. R. 279 ; 71 Sol. Jo. 191 ; 26 L. G. R. 
123 ; 11 Tax Cas. 446, H. L. 

486. Add. Annotations: — Consd. Watson v. Bowles 
(1926), 95 L. J. K. B. 969. Refd. Ingle v. 
Farrand, [1927] A. 0. 417 ; Seymour v. Reed, 
[1927] A. C. 654; Lysaght v. 1. R. Comis., 
[1928J A, C. 234 ; Rees Roturbo Development 

473 i. ** Applied to charitable 

purposes only ** — Fromotion of temper- 
cincc.]— Inland Revjbnxtb Combs, v. 

Falkirk Tkmpbranos Oafs Trust, 

No. 470 iv, ante . — SCOT. 

473 ii, Stimulating interest 

in mvsic .} — Inland Revenue Comrs. 

V, Glasgow Musical Festival 
AssooN., [1926] S. C. 920 ; II Tax Cas. 

164.— SC30T. 

»t. Exemption of p^son not ordinarily 
resident in United Kingdom — Holder of 
securities issued free of tax.] — Held : 
the whole dreumstanoes must be con- 
sidered, Sc the Special Comrs. were 
entitled to find that appet. was 


Syndicate v. I. B. Comrs., Rees Roturbo 
Development Syndicate v, Ducker (1928), 13 
Tax Cas. 806. 

490. Add. Annotations : — Refd. Seymour v. Reed, 
[1927] A. C. 664; Benyon v. Thorpe (1928), 
97 L. J. K. B. 705. 

. Add. Annotation : — ^Apld. Seymour v. Reed, 
[1927] A. C. 664. 

ax. Under statutory agreement with 
Oavemment — Construction of ^eement. ] 
— Nova Scotia Steel Sc Goal. Co., 
Ltd. v. Finance Sc Customs Minister, 
[1922] 2 A. O. 176, P. C.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

1 i, — — Agent of company sharing in 
profits.] — Held : liable to Inoome tax. 
— Seeley 3c Co. v. Brown, fl927J 1 
W. W. R. 186 ; 37 B. C. B. 614.— CAN. 

1 ii. Pay of locomotive engineer 

according to miles run by locomative.)r^ 
Held : not liable to taxation. — Re 
Assessment Act (1902), 9 B. O. R. 
209.— CAN. 


ordinarily resident in the United 
P^nxdom. — R eid v. Inland Revenue, 
(1926J S, C. 689.— SCOT. 

sv. .} — Held: the Special 

Comra. were entitled, on the facts 
stated, to find that applt. was ordinarily 
rodent in the United Kingdom. — 
Peel v. Inland Revenue Combs., 
[1928] S. C, 205 ; 13 Tax Cas. 443.— 
SCOT. 

•w. Whether preferred shares ** bor- 
rowed eapited ** vrUhin Income War Tax 
Act, 1917. 8. 3 <7f.).3— Dufuis^Frerbs, 
liTD. V. customs Sc Excise Minister, 
11927) Kxoh. O. R. 207.— CAN. 
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493. Add* AnnoiaHon: — Distd. Keed v. Sermotir 
(1027), 11 Tax Oas. 626. 

494. Add. Annotation : — Consd. Boed v. Seymour 
. (1927), 11 Tax Cas. 626. 

495. Add. Annotations : — Consd. Seymotiro. Beed, 

K A. 0. 554. Reid. Hartland v. Diggines, 

I A. 0. 289. 

496a« Gift to direotors of company.]^ 

r the payment, although called a ^ft, 
was extra remuneration paid^ the directors, 
& was assessable to income tax. — B adcux^ 
V. Holt (1927), 11 Tax Cas. 621. 

49 g|j, After retirement.] — ^It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Besp. bad been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held : the allow- 
ances could not be regarded as supplemental 
sala|^. They were not “ a profit or gain 
arising firom an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gift-s, & resp. was not 
liable to income tax on the sums so received 
by him. — ^B bnyon v. Thorpe (1928) 97 
L. J. K. B. 705 ; 44 T. L. R. 610 ; 72 Sol. Jo. 
463. 

497. Add. Annotation : — ^Distd. Jones v. Wright 
(1927), 44 T. L. B. 128. 

499. Add, Citations : — affd. (1920), 96 L. J. K. B. 
969 ; 135 L. T. 614 ; 42 T. L. B. 691 ; 70 
Sre. Jo. 796 ; 11 Tax Cas. 171, 0. A. 

50C Py. Citation : — 10 Tax Cas. 609. 

50i. “ (1926), 161 L. T. Jo. 285 ” read ” No. 

oijy, posv* 

501a. Applied in payment for shares.] — 

Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied : — Held : applt. was assessable to 
income tax under Schedule E. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares. — 
Parker v. Chapman (1928), 138 L. T. 729, 
C. A. 

502. Add. CitaHons : — [1927] 1 K. B. 90 ; 95 

L. J. K. B. 796, 135 L. T. 259; 42 T. L. B. 
614 ; 70 Sol. Jo. 707 ; 11 Tax Cas. 625, C. A. ; 
reved. sub nom. Seymour v. Reed, [1927] 
A. C. 654 ; 96 L. J. K. B. 839 ; 137 L. T. 
312 ; 43 T. L. R. 684 ; 71 Sol. Jo. 488, H. L. 
Add. Annotation: — Consd. Davis v, Harrison 
(1927), 11 Tax Gas. 707. 


502a. Accrued benefit — ^Professional foot- 

baller.] — ^Besp. was employed to play foot- 
ball for a cluD in retmn for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit : — Held : the 
payment was neither a gift nor compensation 
for. loss of employment, but . was really 
remuneration for services, & was assessable 
to income tax. — ^Davis v. Harrison (1927), 
96 D. J. K. B. 848 ; 137 L. T. 324; 43 
T. L. R. 623 ; 11 Tax Cas. 707. 

604. Add. Annotations : — Distd. Dauncey v. Hew- 
lett (1926), 136 L. T. 279. Consd. Davies v\ 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261 . 

504a. Additional renmneratlon of company 

director.] — Dauncey v. F iwlett, No. 510, 
post. 

505. Add, Annotation : — Mttd, Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83. 

500. Add. Citations: — 96 L. J. K. B. 392; 10 
Tax Cas. 247. 

507. Add. Annotation : — Refd. Machon v, Mc- 
Loughlin (1926), 11 Tax Cas. 83. 

507a. S. P. Machon v. McLoughlin (1926), 11 
Tax. Cas. 83, 0. A. 

610. For the existing paragraph substitute the 
following paragraph : — 

Additional remuneration of com- 
pany director.] — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the CO. in general meeting resolved that the 
directors bo paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax : — Held : resp.*s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule E., rr. 1 & 6. — Dauncey v. 
HowiiETT (1920), 136 L. T. 279 ; 10 Tax 
Cas. 454. 

614. Add, Annotation : — Refd. Hartland v, Dig- 
gines, [1026] A. C. 289. 

619. Add. Citation : — 10 Tax Gas. 118. 

526a. — : -,] — ^Machon v. 

No. 607a, ante. 

580. Add, Annotations: — Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83 ; Beed v. 
Seymour (1927), 11 Tax Cas. 626, 


PART VI. SECT. 2. 

508 i* Basis of assessment.! 
teep. waa employed as solr. to a board : 


— Held : be was chargeable to income 
tax for the year of asaessmeiit In respect 
of a sum for fees, ootwithstanmng 
that the blUs of costs which Included 


such sum were not taxed or paid 
vuithin the year of assessment. — 
M*B1 bown V, KOE, [1928] 1, K. 196. — 

IR. 
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Part VII. — General Allowances, Exemptions and 

Abatements. 


539a. Personal allowance — In respect of wife — 
Whetbier earned income of wife included in 
husband’s total income.] — Thompson v. 
Bruce (1927), 11 Tax Cas. 607. 

540a. Child receiving instruction at educa- 
tional establishment.”] — teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is. not an ** educational establish- 
ment ” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1). — Heasup V. Hasbmer (1927), 138 
L. T. 207 ; 44 T. L. R. 112 ; 72 Sol. Jo. 31; 
13 Tax Cas. 212. 

545a » Whether vested or contingent interest.] 

— Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of the accumulated 
income of a fimd ^ven to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : “ I also hand you a 

stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out ” : — Ileld : resp. took a vested & 
hot a contingent interest in the gift, & was 
not entitled to the relief conferred by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Roberts v. Hanks (19^6), 134 L. T. 754 ; 10 
Tax Cas. 351. 

545b. .] — The words “ for the benefit of 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary. — 
Dale v. Mitcalfe:, [1928] 1 K. B. 383; 97 


L. J. K. B. 101 ; 138 L. T. 167 ; 44 T. L. R. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Cas. 41, 0. A. 

545c. .] — The words “ specified age ” in 1918 

Act, s. 25^ mean an age expressed by a 
definite number of years, ito npt an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall bo paid to a bene- 
ficiary twenty years after her death. — 
White v. Whitcheu, [1928] 1 K. B. 453 ; 97 
L. J. K. B. 321 ; 138 L. T. 205 ; 44 T. L. R. 
113; 13 Tax Cas. 202. 

546. Add. Annotation : — Refd. Whitney v. I. R. 
Comrs., [1026] A. C. 37. 

549a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 

person who has entered into ap insurance on 
the joint lives of himself & another pei'son at 
a single premium which is shared equally 
between them, has not “ made an insurance 
on his life ” witliin Income Tax Act, 1918 
(c. 40), s. 32 (1), & is not entitled under that 
sect, to a deduction of the amount of the 
annual premium from his taxable profits. — 
Wilson v. Simpson, [1926] 2 K, B. 500 ; 95 
L. J. K. B. 885 ; 135 L. T. 766 ; 42 T. L. R. 
690 ; 10 Tax Cas. 753. 

552. Add. Annoiatioyi : — Aa to (1) Gold 

Fields American Development* Adt 
solidated Gold Melds of South! 

Ch. 338. ji*' 

553. Add. Annotation: — Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 

555. Add. Annotation : — Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 

556. Add. Citations [1926] Ch. 338 ; 95 L. J. Ch, 
329 ; 135 L. T. 14. 

557. Add. Citation ;-~10 Tax Cas. 59. 


Part VIII. Miscellaneous Provisions Applicable to the 

Duties Generally. 

567. For the word “two” in the existing para- Add. Citations: — [1927] 1 K. B. 780; 135 

graph read the word “three.” L. T. 744 ; 42 T. L. R. 704, C. A. ; ajfd, suh 


PABT VII. SECT. 1. 

536 ii. Whether gross or net 

income under wiU.\ — Held : applt.*fl 
incomo under her father's will, for the 
purposes of a claim to repayment of 
income tax in respect of personal 
alJowance, etc., was one>half only of 
the net Incomo of the estate after the 
deduction of all prior oharires, including: 
the expensoB of management of the 
trust. — ^Mubiu-Y V . Inland Revenue 
Combs. (1926). 11 Tax Cas. 133.— 
SCOT. 

545 i. Relief in respeet of income 
accumulated under trust — For benefit 
of person “ contingently on his attain^ 
ing some . specified age ** — DcruhU con^ 
tingency .] — Claims for ropaymont of 
tax refused, where the contingency 


upon which the fund was hold for the 
benefit of claimants was not that 
prescribed by 1918 Act, s. 25. but was 
a double contingency, namely, eur- 
vlvance of their mother & attc^ment 
of a speoifled age. — ^Inland Revenue 
Combs, v. Bone, 11927] 8. C. 098. — 
SCOT. 

sm. Right to discount — Taxation Act, 
R. S. B. C.. 1911 (c. 222), «. lO.J 
— Granby Consolidated Mining, 
BMEUriNQ & Power Co., Ltd. v. A.-G. 
FOR British Columbia, [1923] A. 0. 
247 : 92 L, J. P. C. 74 ; 128 L. T. 077. 
CAN.— 

id. Minina company — Reconstruction 
—^Right of shareholders to deduction in 
respwl of calls paidr^jneome Tax 
Assessment Act, 1915-1918, sa. 18 (1), 
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63.] — Jaqubb V . Federal Comb, op 
Taxation (1924), 34 C. L. R. 328 ; 31 
Argus L. R. 61.— AUS. 

PART Vin. SECT. 1, SUB-SECT, 1. 

k i. .1 — In Oct. 1923, a trustee 

was assessed in respect of the income 
of an estate, which he was dlroctod to 
receive & aocumulato until 1933, & 
then to distribute among persons not 
asoertainable until the date fixed for 
distribution : — Field : the assessment 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should bo determined by reference to 
the Act In force at the date of the 
assessment . — Re McLeod & Windsor 
CoRrN., [1925] 3 D. L. R. 89; 67 
O. L. R. 15.— CAN. 



nom. Tarn v. Scanlan, Nielsen, Anderson 
& Co. V. Collins, Mxjller (W, H.) & Co. 
(London) v, Lethem, Same v. Inland 
Revenue Oomr.s., [1928] A. 0, 34; 97 
L. J. K. B. 267 ; 138 L. T. 241 ; 13 Tax Cas. 
91, 126 ; 8itb nom. Tarn v. Scanlan, Neil- 
SEN, Andersen & Co. v. Collins, Muller 
(William H.) & Co. (London), Ltd. v. 
Lethem, Muller (William H.) & Co. 
(London), Ltd. v. Inland Revenue Comrs. 
(1927), 44 T. L. R. 63; 71 Sol. Jo. 1002, 
H. L. 


Vol. XX Vm. — ^Income Tax. Cases 587— 682a. 

Add. Annotation : — Refd, Belfoiir v. Mace 
(1928), 138 L. T. 338. 

575. Add. Annotation: — Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 

577. Add. Annotation : — ^Refd. Whitney v, I. R. 
Comrs., [1926] A. C. 37. 

580. Add, Annotation : — As to (3) Refd. L, & N. E. 
Ry. V. Easington IJnion Assmt., Com. & 
Easington-with-Thorpe Parish Council (1925), 
95 L. J. K. B. 255. 


Part IX. — Procedure after Assessment. 


588. Add. Annotation : — As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

691a. Whether assessment made in time.] — Pick- 
ford V. Quirkb, Pickford r. Inland 
Revenue Comrs., No. 114a, ante. 

596. Add. Citation: — 12 Tax Cas. 147. 

613a. .] — With the object of 

reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of i)artnership. The terms of 
the agi’ccment were not carried out, &; the 
General Comrs. were of opinion that there had 
been no partnersiiip in fact, <te refused the 
rtdief claimed in respect of each alleged 
I)artnc‘r : — Held : there was evidence to 
support the finding of the comrs., which 
could not bo set aside. — Dickenson v. Gross 
(1927), 137 L, T. 351 ; 11 Tax Cas. 614. 

618. Add. Annotation : — Refd. Owl Mill Co. (1920), 
Ltd. V. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 635. 

622. Add. Annotation : — Apld Pickford v. Quirke, 


Pickford v. I. R. Conp’s. \-927), 43 T. L. K. 
659. 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is within the discretion of the lligh 
C>t. to remit a case to the Comrs. for rc-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v. “ Old Bushmills ’* 
Distillery Co., Li’d. (In liquidation) (1920), 
10 Tax Cas. 285, L. 

Annotation: — Refd. Aylmer v, MahalTy (1925), 10 Tax Cas. 

694. 

630. Add. Citation: — 1.2 Tax Cas. 106. 

631a. Notice requiring commissioners to state 6c 
sign case — Must be in writing — Oral applica- 
tion to commissioners insulTicient.] — It. v. 

Income Tax Comrs. for Edmonton, Ex p, 
Thompson (1928), 45 T. L. R, 91, D. C. 

632a. Transmission of case after “receiving^’ 
same.] — ^Aftcr stating a case th(^ comrs. sent 
it to the office of the person requiring it. the 
surveyor of taxes, at the ollice occuiiied by 
the latter at tbe time the apx>eal was before 
tliem, the address of which, was on all the 


PART VIII. SECT. 1, SUB-SECT. ?. 

570 i. Liahilily of married woman to 
ho charged — Married woman UHng in 
UniUjd Kingdom separate from husband 
— Income from property out of United 
Kingdom.] — Thu wife of a professor at 
Cairo UiiJvei'sity received annually 
a share of income from Canadian 
property, which was held by a body of 
Scottish trustees. Until 1{)22 she 
lived with her husband in Outi-o, & 
accompanied him to Eni?laud on 
furlouKh for three months every 
Bimirner. DiiHng the furlough in 1922 
the state of her healtii necessitated her 
removal to a nursing home, whei'e she 
remained throughout the financial 
year 1923-24. The professor returned 
to Cairo at the end of his leave in 1922, 
visiting this countiy again the follow- 
ing summer. For the year 1923-24 the 
trustees were assessed to income tax 
upon the wlfe^s share of Canadian 
Income : — Held : the income was 
liai)lc to bo charged to income tax upon 
the wife, & was not to bo deemed to 
bo the nnsluind’s profits. — Deruy v. 
Inland lUiVENUE, [1927] S. C. 714. — 
SCOT. 

671 i. Liability of husband to be 
charged — Whether married woman 
“ living with her husband .**] — Circtim- 
Btancos in which : — Held : a wife was 
not “ living with her husband ** so as 
to make her profits assessable wSc chaigo- 
ablo in the husband’s name. — D onovan 
V, OKorrs, [1926J 1. R. 477, — -IR. 

PART VIII. SECT. 1, SUB-SECT. 4. 

bL AgreemerU to operate telegraph 

J.S. 


system — UndertaJHng by ojierating com- 
pany to pay ouning company* 8 income tax 
on annual payments vmlcr agreement .] — 
Held : such undertaking could not be 
pleaded by the owning eo. in answer 
to the Cro^vn’s claim for income tax. — 
71. V, Montreal Teleoraph Co. & 
Great North Western Teleouaph 
Co. of Canada, [19251 Exch. C. 11. 
79,~CAN. 

PART IX. SECT. 1. 

5861 i. Jurisdiction of commissioner — 
Avoidance of tax owing to fraud .] — 
IMohealt V. Federal Taxation Comr. 
(1926), 39 C. L. It. 65.— AUS. 

PART IX. SECT. 2, SUB-SECT. 2. 

600 i. The hearing — Whether tax- 
payer entitled to he heard.] — In order to 
constitute a valid detcniiination of the 
comr. under Income Tax Assessment 
Act, 1922, s. 21 (1), it is not necessary 
that the taxpayer shall have been 
hoard. — Federal Comr. of Taxation 
V. Australian Tesselated Tile Co. 
Proprietary, Ltd. (1925), 3C C. L. K. 
119 ; 31 Argus L. It, 21 B. — ^AUS. 

si. “ Determination.**] — The word 
“ determination ** in Income Tax 
Assessment Act, 1922, 8. 21 (1), implies 
a communication of the determina- 
tion to the taxpayer. — Federal Comr. 
OF Ta*xation V. Australian Tessk- 
liATED Tile Co. Proprietary, Ltd. 
(1925), 36 C. L. It. 119 ; 31 Ai-gos 
L. R. 218.— AUS. 

PART IX, SECT. 2, SUB-SECT. 3. - A. 

an. Jurisdiction of High Court — 
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2'o hear appeal by commissioner from 
Board of Apjual.] — Federal 1\vxa- 
TiON Comr. r. IVIunro, Biutihh 
Imperial Oil Co., Ltd. v. PtmERAL 
Taxation Comi. (1926), 38 C. L. 11. 
153.— AUS. 

PART IX. SECT. 2, SUB-SECT. 3.— B. 

617 i. When case may be stated — 
Behcaring by Board of Referees 
'not condition precedent .] — Oakland 
(David) & Sons, Ltd. v. Inland 
ItEVENUP. Comrs., [1926] S. O. 870 ; 
11 Tax Cas. 96.— SCOT. 

PART IX, SECT. 2, SUB-SECT. 3.— C. 

0 i. To compel alteration of assess- 
ment.]— Tho High Ct. ^iJl not, by 
mandamus or process of a like nature, 
compel the Federal Comr. of Taxation 
to oxcroiso the power given him to 
make alteiution in, or additions to, 
any assessment, whcic bo does not 
think that such alterations or additions 
are necessary in oitler to insure the 
completeness & accuracy of the assess- 
ment. — Ex p. Carpathia Tin Mining 
Co., Ltd. (1924), 35 O. L. R. 552 ; 31 
Argus L. R. 22. — AUS. 

PART IX. SECT. 2, SUB-SECT. 3.— D. 

sp. Evidence — Not limited to material 
before Board of Appeal.] — 1<>.deral 
Taxation Comr. v. Lewis Bi^roer & 
Sons (Australia), Ltd. (1927), 39 
C. L. R. 468.— AUS. 

St. Burden of proof — On appellant — 
To establish right to benefit claiined ,] — 
Moreau v. Federal Taxation Comr, 
(1926), 30 C. L. R. 65.— AUS. ; 
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official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one : — Held ; the case had 
been ** received by the surveyor within 
1918 Act, s. 149 jfl) (d). — C^uiNQEB t?. 
Singer, [1927] 2 K, B. 605 ; 96 L. J. K. B. 
917 ; 137 L. T. 692 ; 43 T. L. K. 591 ; 11 
Tax Cas. 704. 

632b. Exchanging points of argument.] — (1) It 
is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 


(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stat^. — P ractice Note, [1926] W. N. 260, 
632e. Setting down case.] — Pbaotiob Note, No. 
632b, ante, 

6S2d. Remitting case to commissioners . — For 
amendment — Grounds for granting or refusing 
application to remit.] — Haythobnthwaite & 
Sons, L/it). v, Kelly (1927), 11 Tax Oas. 667, 

C. A. 

638a. On appeal against assessment on person 
carrying on non-resident’s regular agency — 
Order for costs made against agent.] — 

WiLcocK V, Pinto & Co, (in the name of 
Kummeb) (1925), 10 Tax Cas. 416, 0. A. 



Penal Provisions. 


642a. Penalties — Power to compound.] — ^Under 
1918 Act, s. 222 (1), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 


enforce such penalties having been taken. — 
A.-G. V, Johnstone (1926), 130 L. T. 31 ; 
10 Tax Cas 758. 


Part XI.- The Super Tax. 


644. Add, Annotation : — As to (2) Held. He 
Armaghdale, Craig v. Armaghdale (1928), 44 
T. L. li, 239. 

646a. Party chargeable dying Insolvent — Super tax 
due In respect of several years — ^To what 
years appropriation of payments made.] — Re 

Campbell, Commercial Bank op Scotland 
V. Campbell (1923), 10 Tax Cas. 586. 

648. Add, Annotations : — Apprvd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. Refd. I. B. Comrs. 
V, Pakenham, I. B. Comrs, v, Longford (1927), 
96 L. J. K. B. 882. 


649. Add Citation: — 10 Tax Oas. 88, 

A dd. Annotations : — Retd, Birt, Potter & 
Hughes V, I. B. Comrs. (1927h 12 Tax Cas. 
976; I. B. Comrs. v. Pakenham, I. B. Conus. 
V. Longford (1027), 96 L. J. K. B. 882. 

•I 

664. Add, Annotations : — As to (1) Refd. Whitney 
V, I. B. Comrs., [1926] A. C. 37, Generally^ 
Refd. I. B. Comrs. v, Pakenham, I. R. Comrs. 
V, Longford, I. B. Comrs. v, Longford, Gas- 
coigne V, I, R. Comrs., [1927] 1 K. B. 594. 

661. Add. Citations ;—[192e] 2 K. B. 246; 95 


PART IX. SECT. 3. 

634 i. Whether available — Not action 
for return of rnoney — Aaaessment levied 
in default of return.] — X>R. II. N. 
SlNGHA V. SECRETART OF STATE FOtt 

India in Council (1927), 1. L. 11. 6 
rum. 825.— IND. 

PART X. 

J i. Laying informaiion — Within 

what time.] — Cnminal Code, b. 1142, 
applies to prosecutions under Income 
War Tax Act, 1917 (o. 28). — R. v. 
VONElf, [1926] 1 D. L. It, 1141 ; [1925] 
1 W. W. R, 667 ; 43 Can. Cnm. Cos. 
271 ; 34 Man. L. R. 697.— CAN. 

j iJ. .) — ^An informa- 

tion under Income War Tax Act, 1917 
( 0 . 28), 8. 8, for failing to make a roium 
of income within thirty days after 
demand made therefor, must bo laid 
within six months from the day or da 3 rs 
as to which accused is charged with 
being in default. Criminal Code, s. 1142, 
being applicable thereto. — R, v. 

[1925] 2 D. L. R. 411 , 
[19251 1 W. W. 11. 819 ; 43 Can. Grim. 
Oas. 325.-~CAN. 

j Ui. Ry person who has not 

made return ** — Who is,] — ^Where on 
being ohargod for faUtng to make a 
return after d^and made therefor, 
aoonsed satisfies the magistraio that 
he had made a rotom when it was first 


duo, he is not a “ person who has not 
made a return " within Income W ar 
Tax Act, 1017 (c, 28), s. 8, & is under 
no liability for falling to make another 
return upon the demand. — R. v. 
Batters, [1925] 1 D. L. R. 726 ; [1925] 
1 W. W. R. 275 ; 35 Man. L. R. 146.— 
CAN. 

J iv. Appeal — *' Criminal 

cause,*’] — Resp. having pleaded guilty 
on an information laid for a breach 
of luoomo War Tax Aot, 1017 (o. 28), 
s. 8, the magistrate decided that he 
could Impose a lesser penalty than that 
imposed by sect. 9 (1), Sc JUs decision 
was affirmed on appeal : — Held : 
special leave to appeal to the Supreme 
Ct. could not he granted, the proceeding 
being a ** oric^al cause ** within 
Supreme Ct. Aot, s. 36. — R. v. Bell, 
[19251 2 D. L. R. 67 ; [1925] 8. C, R. 
59 ; 43 Can. Grim. Cas. 286.— CAN. 

aw. Proceedings under Income Wear 
Tax Act — By whom instUvted.] — H, v, 
Ed (N. B.) (1926), 47 Can. Orlm. Cas. 
190.— CAN. 

ax, Amjeata — Coal 

(N. B.), [1927] 3 D. L. 

Can. Crlm. Cas. 246. — C/ 

PAHt XI. SECT. i. 

sz. At what rate leviable — Unin* 
corporcUed association converted into 
h)— INOOMB Tax Oomr. v. 
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Wjbtekn India Turi" Club (1927), 
55 L. R. Ind. 14.— IND. 

PART XI. SECT. 3, SUB-SECT. 2.— B. 

p i. For payment of deatJi 

duties.] — -Teatator, who died in 1919 

S ossessed of large heritable estates, 
ircctod hlfl trustees to convey ** as 
soon as convenient after my death ** 
his hoiltable estates to his widow in 
liferent & to certain persons In foe. 
He provided that his trustees should 
have all powers of administration 
competent to a fee-simple uropiietor, ’* 
Sc authorised them to sell, leaso, or 
feu any parts of the estate. The 
death duties amounted to dS34.000, Sc 
the trustees arranged to pay thorn by 
sixteen half-yearly instalments. To 
meet these instalments It was neoessaxy 
to sell part of the lands, testator^s 
movable estate being insufiloient to 
pay the duties. Pending realisation 
of suffldont heritage to meet the death 
duties, which was not completed tUl 
1925, the trustees retained the estates 
in their own hands. Sc paid the free 
annual income to t^e Tiidow for her 
maintenance. The widow having been 
assessed to super tax upon the basis of 
the assessments made on the whole 
heritage under Sohedule A. ; — Held : 
she was assessabie only on the Income 
actually reeved by her during the 
year. — Ds> j^beok v. Inland Revenue 
Ooioui., [1927] S, 0. 285.~H}00T. 


J — R. V. Ed 
R. 826; 48 
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L. J. K. B. 894 ; 134 L. T. 699 ; 11 Tax Cae. 
181. 

Add, Annotation : — Reid. I. B. Oomrs. v. 
Wright, [1927] 1 K. B. 333. 

' 662. Add. Citations .•—134 L. T. 764 ; 10 Tax Cas. 
351. 

e62a. p-; .] — A CO. having a sum con- 

sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts, of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum &; make it 
available for distribution among the share- 
holders as capita] free from Income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
now shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to liim as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment : — Held : 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Bloit, Inland Revenm Comrs. v. Greenwood^ 
No. 663, & Inland Revenue Comrs. v. Fisher^s 
Executors^ No. 004, the co. being dominant 
for all purposes, & the shares not bearing the 
cbai'acter of income. — Inland Revenue 
Comrs. v. Wright, [1927] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718 ; 11 Tax Cas. 
181, C. A. ; revsg. S. C. sah nom. Inland 
Revenue Comrs. v. Coke, Same v. Wright, 
[1926] 2 K. B. 246. 

Annotation: — Distd. Parker r. Chapman <1928), 138 L. T. 729. 

662b. On amalgamation of company.] — 

Held : part of resp.’s - income. — Inland 
Revenue Comrs. v. Roberts (1927), 13 
Tax Cas. 277, 0. A. 

663. Add. Annotatioiis .— ApW. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395 ; I. R. 
Comrs. V. Wright (1926), 95 L. J. K, B. 982. 
Distd. Parker V. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1925), 10 
Tax Cas. 646 ; Martin v. Lowry* Martin v. 
I. R. Comrs., [1926] 1 K. B. 650; Banker v. 
Archer-Shee, [1927] A. C. 844. 

664. Add. CUations [1926] A. C. 896 ; 96 

L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cos. 802, H. L. 

Add. Annotations : — ^Folld. Whitmore v. I. R. 
Comrs. (1926), 10 Tax Cas, 646. Apld. I. R. 
Oomrs. V. Wright (1920), 95 L. J. K. B. 982. 

604a. •] — A limited co. ap- 

propriated for distribution among its ordinary 
shai'eholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one I 


hundred & fifty £1,000 4 per cent, debentures 
of the CO., & (2) in pajung up in full fifty 
thousand £1 unissued ordinai'y shares of the 
co. Ail the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent, interest, a liability reduced to 
£33,117 by June 30, 1920: — Held: the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount o the debentures. — 
Whitmore v. Inijm^ jtvEVENUB Comrs. 
(1926), 10 Tax Caa. 6«. 

666. Add. Annotations : — Refd. I. R. Comrs. v. 
Fisher’s Exors., [1920] A. C. 395 ; I. R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 

666. For the existing paragraph substitute the 
following paragraph : — 

Distribution of profits — Assets of eompany 
written up — Loans to directors written on.] — 
A partnership business was converted into 
a limited co. in 1910, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, Ranted loans amount- 
ing to £283,000 to reaps, at 5 per cent, interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 •.-'-Held : (U the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account ; (2) the purported release of 
the debt was wholly invalid &< ineffectual, & 
reaps, remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax thereon. — Hai^l v. 
Inland Revenue Comrs. (192(y, 135 L. T. 
769; 11 Tax Cas. 24, C. A. 

668. Add. Citations 95 L. J. K. B. 405 ; 42 
T. L. R. 239 ; 70 Sol. Jo. 360 ; 10 Tax Oas. 
235. 

Add. Annotation: — ^Dbtd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, I. R. 
Comrs. V. Longford, Gascoigne v. I. R. Comrs., 
[1927] 1 K. B. 594. 

671a. Loans to controlling shareholder of private 
company’ — No dividends declared.]—- Applt. 
was the controlling shareholder of five 


PART XI., SECT, 8, SUB-SKOT. 2.— €. 

■a. Income received bu seUlor wnd^ 
volurdary MdOement — Deductions- — Out- 
aoings by trustees.] — Held; only me 
free Uioome' pidd over to the settior 
after paynient of the outgoings by the 
trusted Trith the appropriate addition 


for Income tax, was his income for 
super tax purposes. — ^Inland Kkvbnuk 
Combs, v. Hamilton (Lord) of 
Dajjskll (1926), 10 Tax Cas. 406.— 
SCOT. 

•b. Free life rent %tse d: enfoynurd of 
house — All otUgoings except tenant*s 
taxes paid by trustees.lr^Held : the 

601 


assoBsments made to Inclndo the out- 
goings paid by the trustees, os Increased 
by the appropriate addition for income 
tax, were properly made. — Donald- 
son Exboittors V. Inland Revenue 
Combs. (1927), 13 Tax. Cas. 

SOOT. 
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private limited cos. From time to time he | 
withdrew from the business of each of the 
cos. sums wliich he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.* accounts as “ loans ’* to applt. trading 
as such firm. Fach of the cos. nad power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made" in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax ; — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland Revenue Combs. (1925), 10 Tax 
Cas. 1. 

672. Add, Ciiaiion 134 L. T. 408 

672a. Arrears of interest received by purchaser of 
bonds.] — Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in iUTear, &> his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently p£cid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 5 (3) (c), part of his income for the year in 
which payment was received. — Leigh v. 
Inland Revenue Combs., [1928J 1 K. B. 73 ; 
90L. J.K. B. 853 ; 137 L. T. 303 ; 43 T. L. R. 
528 ; 11 Tax Cas. 590. 

673. Add, Citations 135 L. T. 272 ; affd. (1928). 
139 L. T. 20; 44 T. L. R. 420; 72 Sol. Jo, 
239, C. A. 

673a. Income received by executor before assent 
to legacy.]— Under the wiU of his father, who 
died in Aug. 1921, resp, was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy until 
Jime, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, &, in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in Jime, 1924. Reap, was assessed to super 
tax ujffon these dividends for the years 
ending Apr. 5, 1924, & Apr. 5, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed : — Held: the doctrine of 
lelation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed. — Inland Revenue Combs, v 

Hawley, [1928] 1 K. B. 578 ; 97 L. J. K. B. 
191 ; 138 L. T. 710 ; 13 Tax Cas. 327. 


under wDI.] — Held : the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant ‘ 
or certain members of his family during his 
lifetime, must bo regarded as being in 
occupation under the will, & the profits & 
gains representing the annual v^ue of the 
house formed part of his income for purposes 
of super tax. — Tollemache v. Inland 
Revenue Combs. (1926), 96 L. J. K. B. 706; 
136 L. T. 444; 43 T. L. R. 58; 11 Tax Cas. 
277. 

Amiofation: — Reid. Shanks v, I. H. Comrs. (1928), i5 
T. L. R. 28. 

674b. Difference between net Schedule A. assess- 
ment & reduced rental paid under lease.] — 

Resp. negotiated for a lease of a house at a 
rent of £135 per annum^ but it was eventually 
agreed that if resp. would pay £683, which ^ 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum : — Held : tlie 
sums paid by resp, for repairs at the beginning 
of his tenancy were capital expenditui'e, Hi, 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes. — 
Inland Revenue Combs, v, Fabgus (1926), 
10 Tax Cas. 665. 

Annotation: — ^Rald. SUauks v. I. R, Comrs. (1928), 45 
T. L. K. 28. 

674c. Benedclal occupation — Right of residence in 
house rent free.] — Shanks v. Inland 
Revenue Combs., No. 11a, ante, 

674d. Profits of partnership — Executor of deceased 
partner becoming partner.] — ^Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a pai*tner in a firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy coxmtries, & by arrange- 
ment with the I^and Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of t he fli*m of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in rcsi^ect of the 
enemy debts, in respect of which the fii*m was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — Held : no part of the sum 
received in respect of the enemy debts formed 
any part of applt. ’s total income for super 
tax purposes. — Lassen v. Inland Revenue 
Combs. (1927), 138 L. T. 463 ; 13 Tax Cas. 
229. 

rocolved £1,500 ** tn full eatlafaction of 
bis whole share 6i interest In the profits 
of the year current at the date of 


674a. Annual value ol family mansion occupied 


PART XI. SECT, 8, SUB-SECT. 3.— A. 

Bt. Lump sum paid to retiring 
partntr ,\ — One of the partners of a 


firm having retired, the partnership 
business was continued by the remain- 
ing partners, & the retiring partner 
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680. Add» Annotation : — Retd. Hartland v. Dig- 
gines, [1926] A. 0. 289. 

683. Add» Annotations : — Refd. I. R. Oomrs. v. 
Pakenham, I. R. Comrs. r. Longford, I. R. 
Coirirs. V, Ijongford, Gascoigne v. 1. R. Comrs., 
[1927] 1 K. B. 694; Jones v. Wright (1927), 
139 L. T. 43. 

685. ^dd. Annotation : — Generally, Refd. I. R. 
Oomrs. V, Pakenham, I. R. Oomrs. v, Longford 
(1927), 96 L. J. K. B. 882. 

691a. Or settlement.] — Where 

trustees of a settlement set apaA certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
being accumulated is “ receivable ** by the 
infant within 1918 Act, s. 6 (3) (c), & ho is 
liable to be assessed to super tax in respect 
of if/. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned.- — Inland 
Revenue Comrs. v, Longford (Countess), 
Same v. Pakenham, [1928] A. C. 252; 97 
L. J. K. B. 438; 139 L. T. 121 ; 44 T. L. R. 
410, H. L. 

696a. •] — ^By his will testator bequeathed 


to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, Sc directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by liis wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees : — Held : the trustees were not liable 
to repay to the annuitant out of rt*sidue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a sup^ t axable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200. — 
ite Armagildale (Lord), Craig v. Abmagr- 
dale (Lady) (1928), 44 T. L. R. 239. 

697. Add, Annotations : — Refd. Whitney v, I. R. 
Comrs., [1926] A. C. 37 ; I. R. Comrs. v, 
Pakenham, I. R. Comrs. v. T^ongford (1927), 
96 L. J. K. B. 882. 


dissolution of the oiiginal partnership,” 
& It was further pi-ovided that there 
should bo paid to him quarterly “ out 
of tho futui'o profits of the business ” 
sums amountinsr to £^>00 for tho fli’st 
year, & diminishing gradually to £100 
for the fifth year ; - Held : ( I ) the 


£1,500 was not a share of tho profits 
of the firm, hut the price or considera- 
tion paid for a discharge by tho 
retiring partner of his claim to partici- 
pate in tho profits of the firm prior to 
Ids retirement, & the agreement did 
not alToct the ascertainment of their 


share of the profits iu» to that date ; 
(2) tho (juarterly payments “ out of 
the future profits ” (iid fall to be taken 
into uccjount in estimating their profits 
after that date.— Rum ekkohd u. 
Inland Revenue Cdmics., [192IJ S. C. 
68U ; 10 Tax Gas. 083.— SCOT. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


Part V. — Membership 


44. A dd, A nnoiations : — A « ( 1 ) O verd. Biddulph 

& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1927] A. C. 76. Consd. 
Wilts. & Somerset Farmers, [1928] Ch. 809, 

45. Add. Citation : — affd. sub nom, Biddulph & 
District Agricultural Society v. Agri- 
cultural Wholesale Society, [1927] A. C. 
76 ; 96 L. J. Ch. 576 ; 136 L. T. 163 ; 42 
T. L. R. 761, H, L, 

Add. Annoiuiio^i: — FoUd. Re Wilts. & Somerset 
Farmers (1928), 45 T. L. R. 112. 

46a. .1 — ^A rule of a society registered 

under 1893 Act originally provided : 


Individual members shall hold at least one 
share for eveiy twenty acres or fraction of 
twenty acres farmed by them up to 500 acres, 
at least one shai'e for every forty acre^ 
or fraction of forty acres above 600.’* By 
successive amendments the words “ one 
share ” were altered to “ shares of the 
nominal value of £5.” Applts. had become 
membei’s of the society before the date of the 
last amendment, & they took no steps for 
the purpose of dissenting from it ; — Held : 
the rule as amended was not invalid, was 
binding on applts. — Re Wilts &; Somerset 
Farmers, Ltd. (1928), 46 T. L. B. 112, C. A. 


Part VI 1. — Disputes. 

57.. Add. Annotation: -As to (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 
sale Soc., [1927] A. O. 76. 


PART VI. SECT. 2. 

•f. P(yu)€r to borroiv-^Restricted try 
rules,] — Whcm tho rules of a society 
registered under Industrial & Provident 
Societies Act, 1908, which has no 
implied power to borrow money, 
nnthoriae only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures Is unauthorised 
& ultra vires. — Sadler v. Auckland 
Co-operative Society, Ltd,, [19261 
N. Z. L. II. 84.~N.Z. 

sk. Duty of lender .] — A person 

proposing to lend money to a society 


registered imder Industrial & Provident 
Societies Act, 1908, must satisfy him- 
self as to Its power to borrow, & must 
see that the loan which he is about to 
make is within the limits of that power. 
— Sadler u. Auckland Co-opbrativk 
Society, Ltd., [10261 N. Z. L. R. 
84.-~N.Z. 

sm, Pmver to lend — Rured credits 
society ,] — A rural credits society in- 
corporated imder Rural Credits Act, 
C. A., 1924 (o. 173), has no power to 
lend money directly, but merely power 
to guarantee loans, & a loan mado by 


the society cannot give it a lien or 
charge under the Act. — Roblin Rural 
Credits Society e. Newton, [1927 J 
1 D. L. R. 105 ; 36 Man. L. R. 117 ; 
[19263 3 W. W. R. 569.— CAN. 

PART X. SECT. 1. SUB-SECT. 1. 

sp Cancellation of registry. ] — The ct. 
will make an order to wind up a society 
registered under 1893 Act, notwith- 
standing the cancellation of the 
registry under sect, 9 of that Act. 
— Re Cabtlrcomer Co-operative 
Society, [1926] L R. 238. — IR. 
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INFANTS AND CHILDREN. 


Part III. — ^^Civil and Legal 

42a. -.] — Ue Keane, Lumley v. Des- 

BOROUGH (1871), L. K. 12 Eq. 115 ; 24 L. T. 
780 ; 19 W. R. 1026 ; ml) nom. Re Keane, 
lie Lumley v, Dbsborough, 40 L. J. Ch. 
017. 

Amotaiims : '-Bfentd. Bulloy v. Bulley (1878), 8 Ch, D. 479 ; 


Part V.— 

194. Add. Annotation:' — Refd. Skipp v. Kelly 
(1926), 42 T. L. B. 258. 

209. Add* Annotaiion : — ^Refd. Pontypridd Union 
Grdns. v. Drew (1020), 90 J. P. 160. 


Capacity and Disabilities. 

(JUarltoij* V, Charlton (1883), .'>2 L. J. Ch. 071 ; Groer v. 
Young (1883), 24 Ch. D. .545 ; Jic Glanvill, KIIIh r. Johnson 
(1886), 31 Ch. B. 532 ; MlcJioU v. Micholl, il891] P. 166. 

62. Add. Annotation : — Held. Re L. A. &. B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Oh. 268. 


Contracts. 

210. Add. AnnxiMion : — Consd. Pontypridd Ordns. 
V. Drew (1026), 06 D. J. K. B. 1080. 

847. 4t2d. Citaiiovs .-—96 L. J. Oh. 258 ; [1926] B. 
Sc C. R. 19. 


Part VI. — Misrepresentation as to Age. 


363a. S. P. Bartlett v. Wells (1862), 1 B- & S. 
836 ; 31 L. J. Q. B. 57 ; 5 L. T. 607 ; 26 
J. P. 228 ; 8 Jur. N. S. 762 ; 10 W. B. 229 ; 
121 E. R. 924, 

Annotationfi : — Folld. Do Boo u. Eoator (1862), 12 C. B. N. S. 
272. CoMd. MUler v. Blankley (1878), 38 L. T. 627. 
Reid. Brine v. G. W. By. (1862), 2 B. & S. 402 ; Saunclroy 


V. Mitchell (1863), 9 Jur. N. S. 968 ; Leslie u. Sholll, [1911] 
3 K. B. 607. 

373. Add. Annotations : — ^Hefd. Re L. A. & 
B. P. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. Mentd. Re Llanover 
S. E., [1926] Ch. 620. 


Part VIII.- 

454a. .]“'Salhbuuy v. Bagott (1077), as 

reported in 2 Swan, 003 ; 86 E. K, 745. 

Annotationfi : — Consd. Field v, Moore, Field Brown (1855), 
7 Do G. M. iir G. 691. Mentd. Glnmdaloljtoh d. Naiinton 
V. Lomau (1775), 2 Wm. Bl. 993. 

538a. Right to sell timber.] — Mason v. Mason 

(1724), cited in Amb. at p. 871 ; Mos. at 
p. 224 ; 27 B. R. 246. 

Annotation Consd. Tiilllt v. TuUlt (1759), Amh. 370. 

567. Add. Annotation: — Refd. The Fagernos, 
[1926] P. 185. 


-Property. 

657a. -.] — 3.iASTiNGS V. Orde (1840), 11 Sim. 

205 ; 59 E. R. 853. 

Annotationfi : — Mentd. Evans v. Carrington (1859), 1 John. 
3c H. 598 ; Merodyth v. Moredyth, [1895] P. 92. 

666. Add. Annotation : — Generally. Retd, Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 069. 

669a. Covenant to disentail Sc resettle — Ineffective 
as resettlement.] — Nightingale v. Ferrers 
’ (Earl) (1733), 3 P. Wms. 206 ; 24 E. R. 1031. 
Annotation : — ^Reid. Tarloton v, Liddell (1851), 17 Q. B. 390. 


PART V. SECT. 3. 

k. On appeal, 28 Man. L. B. 229. 

PART V. SECT. 4, SUB-SECT. 2, 

188 vii. .1 — Shkpard v. 

Bruner (1015), 10 D. L. B. 889 ; 31 
W. L. li. 721,— <IAN. 

PART V. SECT. 4, SUB-SECT. 8. 

h. On appeal, 15 0. L. B. 53. 

PART VI. SECT, a, SUB-SECT. 8. 

378 lU. .1 — ^Wbere an Infant lias 

obtained an advantage by falsely 
stating himself to be of full age. equity 
will restore his lllgotten gains Sc release 
the party deceived from obligations 
or acts in law induced by the fraud. — 
KtTMAB OaNOANAND SiNOH V. MAHA- 
Rajab 8m Ramsshwab Singh B^a- 
(1927), I. L. R. 6 Pat. 388.—IND. 

PART VII. SECT. 1. 

•f. Omeral rvle,} — An Infant is liable 
lor his torts of all kinds, &: the tender- 
of his age if immaterial, except 


when the action is fotmdod on malioo 
or want of care. — Continental 
Guaranty Corpn. of Canada, Ltd. 
V. Mark (B. C.), (1928] 4 D. L. B. 707 ; 
[1926] 3 W, W. R. 428.— CAN. 

881 i. Tort independent of contract — 
Infant liable.}— An infant who soils 
goods, of which he is In possession 
under a lien agreement, is liable In 
damages for the conversion, since it Is 
not a wrong oonnectod with the 
contract. — ^M oCAllui^c v. Ubohak 
(A lta.), [1926] 1 W. W. R. 137.— CAN. 

q i. .] — lather, who negligently 

left a shot gun & shells where they were 
accessible to his eleven-year-old son ; 
— Held: liable in damages to Infant 
pltf., who was injured by the discharge 
of the gun In the hands of the eon. 
The fact that the mother of pltf. might 
have prevented the accident did not 
prevent reoovery against the father^ 
son by pltf. — Black v. Hunter, [1926] 
4 D. L. B, 285 ; [19261 8 W. W. R. 
893.— CAN. 

flj. lAdbilUy of sfranaer.l — ^Pltf. was 
injured by a bullet from an air -rifle fired 
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from a window in deft.’s house by a boy 
of fifteen years, a friend of dcft.*s four- 
teen years old son : — Held : on the facts 
nogli^nct) on the part of deft, was not 
shovTi, & ho could not bo made liable for 
the wrongful act of the boy. — M oi^te- 
RANTO r. I)t TTbaldo, [1927] 3 D. L. R. 
1045 ; 60 O. L. B. 610.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 

C. (a). 

c i. . ] — Held : the estate of an 

infant, being an estate tail in posseBsion, 
could be sold under K. S. O. 1877. 
c. 1,37.— Be Gray (1895), 26 O. B. 355, 

—CAN. 

sk. Execution of conveyance by infant 
— Applicatimi — By petition.] — lie 
MixjR, Owen v, Campbell (1854), 4 
Gr. 630.— CAN. 

PART VlII. SECT. 8. SUB-SECT. 1. 

p i. .] — conveyance of land or 

mtge. made by an nfant is not 
absolutely void, but voidable. — ^M ills 
V. Davis (1860), 9 O. P. 510.— CAN 



Oases 685a— 1156a. English and Empire Digest Supplement. 


685a. Not acceptance of Jointure.] — Lucy v , 

Moobe (1780), 4 Bro. Pari, Oas. 343 ; 2 E. B. 
232, H. L. 

731a. Settlement with sanction of court — ^Effect 
of.] — settlement made with the sanction 
of the ct. on the mariiage of an infant, of 
certain funds alleged to represent the infant’s 


share under a will : — Held : not to operate 
as a confirmation of prior dealings by the 
trustees of the will. — Z ambaco v, Oassavetti 
a871), L. B. 11 Eq. 439 ; 24 L. T. 770. 

Annotations : — Mentd. Dowblggin v. Trotter, Trotter v» 
Trotter (1872), 20 W. 11. 794 ; Thomson v. S. K. Ry., 
S. E. Ry. V. Thomson (1882), 30 W. R. 537, 


Part X. — Maintenance and Advancement. 


810. Add^Annoiaiions : — Consd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 
Refd. H. V. H. (1928), 97 L. J. P. 84. 

831a. Ascertainment of period of twenty-one 
years.] — Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar, 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
years from testator’s death, i.e., xmtil 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor married 
& died leaving three children, two of whom 
were still liv^ing. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 0, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), 6. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained iwenly-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, the 
order of Nov. 1014 ought still to be acted 


on with regard to the younger child’s con- 
tingent moiety : — Held : (1) the effect of 

sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years* period, were not to bo 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, 8. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2 ; (2) quite 

apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 
question of intestacy as to any part of the 
capital or income. — lie Maker, Ward v. 
Maber, [1928] Ch. 88 ; 97 L. J. Ch. 101 ; 
138 L. T. 318. 

935. Add, Anyiotation : — Mentd. First Garden City, 
I.td. V, Bonham-Carter, [1928] Ch. 53. 

1066. Add, Annotation : — As to (2) FoUd. He 
Stokes, Bowen v, Davidson, [1928] Ch. 716. 

1074a. To enable business to be carried on — 
Giving guarantee for firm of which son was 
partner.] — Held : an advance to the son, 
within the description in a settlement of 
money advanced “ to enable him to carry on 
his business.” — ^Berby v, Morse (1847), 1 
H. L. Cas. 71 ; 9 E. B. 678, H. L. 


Part XI. — Care 

1156a. .] — The welfare of a child is the para- 

mount consideration guiding the ct. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 


and Custody. 

parent’s right So desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision . — He Train, 
Train r. Tayror, [1926] Ch. 676; 95 

L. J. Ch. 292 ; 135 L. T. 99 ; 70 Sol. Jo. 
634, C. A. 


PART X. SECT. 1, SUB-SECT. 2.— A. 

si. Agreement by third party to main- 
tain infant .} — Where any person has 
expressly or Impliedly undertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if he Is 
dead, his estate is liable for such main- 
tenance. — McOutness V. McCiuiNKBS, 
[1925] N. Z. L. R. 456.— N.Z. 

PART X. SECT. 1, SUB-SECT. 2.— 

H. (c). 

9341 . One fund supplemenicary to 
other — Report had to primary fund first. ] 
— Testator directed that stuns of 
£3,000 should be invested & held for 
each of his children, & should bo paid 
over to each of them at the ago of 
twenty-fire, & empowered his trustees, 
for marriage or equipment in business, 
to pay to a child, although not yet of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to Ids 


children equally. In a question as to 
whether the wife’s liferent or the income 
of the children’s legacies was liable 
primo looo for the cost of maintaining 
& educating the clilldren : — Held : as 
the children were vested in separate 
estate, the cost of their maintenance & 
education fell to ho met in the first 

S laco out of the income of that estate. — 
:er's Trustees v. Ker, 11927] S. 0. 
52.— SCOT. 

PART XI. SECT, 1. 

sm. JuriadiUion of Supreme Court — 
Of Ontario — Child adopted by defendant 
under Adoption Act, 1921 — Effect of 
order of county court judge,] — Cullen 
V, Kemp, [19261 4 D. L. R. 579.— CAN. 

in. Under Adoption Act,} — Re 
Warren (1926), 37 B. O. R. 322.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— A. 

r 1. Validity of agreement .} — 

Chisholm v, Chisholm (1908), 40 
S. O, R. 115.— CAN. 
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PART XI. SECT. 2, SUB-SECT. 4.— B. 

1141 li. '.] — ^Whero a 

daughter, then being post fourteen 
years & eight months of ago & not 
without adeijuato IntoUlgence to make 
a reasonable choice, oxpressod her 
desire to remain with rosp. with whom 
she had been living happily for seven 
years, the ct. rofusod a writ of habeas 
cfjrpus to the mother. — Marshall v, 
FomiNELLis, [1927] 2 D. L. 11. 173; 
[1927] S. O. R. 48.—CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

1161 XX. .1— Cody v. Cody, 

[1927] 3 D. L. R. 349; [1927] 1 

W. W. R. 603 ; 21 Sask. L. R. 891.— 

CAN. 

1154 iv. .] — Re Youno, [1926] 

1 D. L. R. 511 ; 68 N. S. R. 372.— 

CAN. 

1154 V. 


-.1 — Re Cehm, Gehm V, 



Vol. XXVlll. — Infants. Cases 1548 — 1998« 


Part XIV. — Legal Proceedings. 


1548. Add. Annotation : — ^Mentd. York Glass Co. 
V. Jnbb (1026), 134 L. T. 30. 

1563a. .] — Practice Note, [1920] 

W • IN' « 8» 

1695. Add, Annotation — Mentd. Bennett v. White- 
head, [1920] 2 K. B. 380. 

1698. Add, Annotation : — ^Mentd. Bennett i'. 
Whitehead, [1926] 2 K. B. 380. 

1751. Add, Annotation : — Refd. Re Clayton's Petri. 
(1927), 43 T. L. B. ,659. 


1841. For “ Pltf.’s solr. ou^ht to be appointed " 
read “ Pltf.’s soh*. ought not to bo appointed.” 

1952. Add, Annotation : — Apld. Mansfield v, Bobin- 
son, [1928] 2 K. B. 353. 

1961a. liability to solicitor employed by him — 
General rule.] — ^Marnet.t. v, Pickmork 

(1796), 2 Esp. 472 ; 170 E. R. 121, N. P. 

1993. Add, Annotation : — Mentd. Re Adelom, 
Oa-kshott V. Hawkins (1928), 72 Sol. ,Tu. 810. 


^•>» tl027] i D. L. 11. 

382. — CAN. 

PART XI. SECT. 4, SUB-SECT. 2.— A. 

aa i. .] — A father will not bo 

deprived of the custody of his children, 
merely booauso his wife prefers to live 
away from him. — Re Guay, 4 

D. L. 11. 381.— CAN. 

aa ii. .S:. P. M. v. M., [1926J S. C. 
778.— SCOT. 

aa iii. .1 — ^Where a wife has 

doftcrtod her husband & tak('n their 
children with her, but is unable to 
prove such conduct apraiiist him aa 
would justify her in doing so, there is 
no just cause to deprive him of his legal 
right to the custody of the ohUdrou. — 
Re Dzydz, Rc Kozeckt (Man.), 11927] 
1 D. L. R. 1110; [1927] 1 W. W. K. 
380.— CAN, 

aa iv. ,] — A father lias an in- 
alienable right to the custody of his 
minor sou, unless tlioro are oror- 
wholming clrcuTriBtances to the con- 
trary. — AiiDUL Aziz Kiiyvx v. Naxuk 
Kuan (1920), I. L. K. 49 All. 332.— 
IND. 

aa V. .1— Pc SnvroNHON, Sruox- 

80N V. Slaatkn (Sa.sk,), (19271 3 
D. L. H. 7)13.— CAN. 

aa vi. .] — On an application by 

a father to obtain from the irndher 
custody of an infant son from six to 
seven years old, wlicrc there wore no 
allegations of moral impropriety on 
either person’s part : — JitM : alttiough 
from the point of view of the present 
happiness of the chilli, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paranioimt 
consideration of the future as well of 
the present welfare of i;hc child, who 
was just approaching a time of life 
when a father’s care & guidanc-o would 
be all Important, required tjiat he 
should bo in the cuetoiiy of the father. 
—Re ilYLTON, 11928] N. Z. L. 11. 115.— 
N. Z. 

PART XI. SECT. 4, SUB-SECT. 2.— G. 

o. Revsfl-,, [1925] 1 D. L. R. 7(U : 
[1026] 1 W. W. R. 378 ; 19 Sosk. L. H. 
247. 

o i. .] — Where a child, upon the 

death of Its mother, had been placeil 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby ho was to pay fOx’ It/S 
maintonanco, but ho had failed to 
keep up the payments, & upon his 
remaniogo the relative refused the 
custody of the child to its father: — 
Held : in the circumstance, the father 
had not surrendered his parental riglxt 
over the ohlld, nor had the primd fade, 
presumption that it was for the child's 
bonellt that It should bo in the custody 
of Its natural iiarent boon displaood. — 
Re Mills, [1928] N. Z. L. R. 158.— 


PART XI. SECT. 4, SUB-SECT. 8.— A. 

tp. Child handed to father — tfe’ in 
custody of father's relations ,] — A wife, 
living apart from her husband, met 
him in the street, placed the younger 
child of the marriage, a girl aged flve 


months & at that time in a doIica,to 
state of health, in his arms, & left the 
child with him. The mother made no 
Inquiries aa tf» the provision which the 
father WQ,s able to make for its care, 
nor did she afterguards make any 
mquiries ^ to Its welfare. The father 
having died, the mother brought an 
action for delivery of the child against 
relatives of the father, in whose care 
the child had boon plained by him. 
CircuinstancoH in which the ct. ordered 
delivery of the clijid to the mother. 
Ramble : the mother had not aban- 
doned the child within Cuslndj’^ of 
Ghildren Act, 1891 (c. 3). — 

V. Habdie, [19271 S. C. 344. -SCOT. 

PART XI. SECT. 7, SUB-SECT. 2.— A. 

1221 i. Infant to he freed from 
improper restraint.] — The writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from her. 
— Stevenson v. Flor\nt, [1925J 4 
D. L. R. .030 ; [1925] S. C. R. 532 ; 
affd., [1927] A. 0.211; 90 L. J. P.C. 1 ; 
130 L. T. 265 ; 43 T. L. li, C.— CAN. 

PART XI. SECT. 7, SUB-SECT. 2.— 

B. (c). 

1239 i. Nurse.] — The parents of a 
child placed it in the caro of a nurse 
employed at an hospital shortly after 
its birth. The parents then had no 
homo of tlieir own, & were in poor 
circumstances, the mother was blind, 
iir. the father's sight seriously impaired. 
When the child was about throe years 
old, the parents had a homo of their 
own, & though the child was well 
treated at the hospital the parents did 
not have free access to him, & were 
losing touch with him ; — Held : the 
child should be banded over to the 
father. — Re RoaEUS (1923), 19 Tas. 
L. li. 11,— AUS. 

PART XI. SECT. 8, SUB-SECT. 3. 

e i. (Grounds for setting order 

-Order signed by two justices — 
Only one present at hearing.] — Re 
Mailman, [1927] 2 I). L. li. 529; 47 

(7an. Grim. Cas. 106 ; 09 N. S. R. 61 ; 
subsequent proceedings, [1927 J 3 D. L. li. 
1111 ; 59 N. S. R. 384.— CAN, 

PART XII. SECT. 1, SUB-SECT. 2. 

1265 vi. Unless prcjndidal 

to child.] — Re Laiirin (1927), 60 

O. L. U. 409.— CAN. 

k i. Not interfered toith — Effect 

of Child Welfare Act, C. A., 1924 (c. 30), 
S8. 2, 186 .] — Re Skaleskt, Pupham v. 
Bert^nd, [1927] 1 P. L. R, 781 ; [1927] 
1 W. W. R. 355 ; 47 Can. Grim. Gas. 81 ; 
36 Man. L. R. 221.— CAN. 

PART XIII. SECT. 1. 

St. Infants Act, R. S. S,, 1920 (e. 155), 
s. 20 — Effect of.] — Re Nakauohi 
Kstatb, [1927] 3 D. L. R. 1087 ; 
[19271 2 W. W. R. 607 ; 21 Sask. L. R. 
673.— CAN. 

Sherwin 

Estate, Re Langley Estate, [1927] 
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3 1). L. R, 1098 ; [1927] 2 W. W. R. 
C09 ; 21 Sask. L. H. 644.— CAN. 

PART XIII. SECl. 6, SUB-SECT. 1.— 

B. 

8Z. Not infant having interest in 
property of undivided Mitaeshara 
family .] — Gharib-Ul-Laii «. Khalak: 
SiNQH (1903), 19 T. L. R. 447, P. O.— 

IND. 

PART XIII. SECT. 6. SUB-SECT. 2. 

sa. Consent of offidal guardian — W ith- 
drauxil of.] — Re Administration Act, 
Re II ADDON, [1927] 2 D. L. R. 747 ; 
11927] 1 W. W. U. 737 ; 38 B. G. R. 
328.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 1. 

sd. Consent or authority of next frUmd 
of infant plaintiff — Necessity for .] — 
Ryan v, Trask (Alta.), [1926] 1 
W. W. R. 7 7 2.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 6. 

sf. General rule.] — Where a suit is 
brought by a minor pltf. to the know- 
ledge ot, 6c without objection from, 
deft., & pltf. becomes a major before 
the suit is lioard 6c deeJdoii, it is not 
a nullity, 6i is maintainable. — Fubl 
Bibi V. KirOKAi Mondal (1927), 
1. L. R. 55 Calc. 712.— IND. 

PART XIV. SECT, i, SUB-SECT. 10.— 

B. (d). 

h. Revsd., A A. iL 449. 

sg. Applications as to property .] — ^On 
applications rcspeotJng the property 
of infants costs must bo kept down & 
the cheapest & most expeditious pro- 
cedure adopted. Where there is a 
choice as to the manner of ])rocedure 
6c the more expensive procedure is 
taken, the solr. can recover only those 
costs which would have been ml owed 
him had the cheapiu* pj'ocodure been 
followed. — R oyal Trust Co. v. 
Bonsall, [1925] 3 D. L. R. 141 ; [1925] 
2 W. W. li. 103 ; 19 Sask. L. R. 513.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 i. Necessity for separate repre- 
sentation.]-— Abdul Karlm v. 
Thakukdas Tiiakur (1928), I, L. T. 
55 Calc. 1241.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2. — 

B. (b). 

1856 I. Power to consent — To decree.] 
—Kumar Ganganand Singh v. Maha- 
rajah Sir Rameshwar Singh Baha- 
dur, No. 1916 i, post. 

PART XIV. SECT. 2, SUB-SECT. 7.™ A. 

1916 i, Where fraud or collusion 

''an be alleged,] — A suit by a minor to 
set aside a consent decree, on the 
allegation that a fraud was practised 
not on the ot. but on himself, is main- 
tainable. 

It is the duty of a guardian ad litem 
to be as vigilant In guarding the 
interests of the minor as he would be 
expected to be if his own interests 
were involved, & the ct. will ordinarily 
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Part XV. — Wards of Court. 


2027. Add. Annotation : — ^Apld. Greenway v. A.-G. 

(1927), 44 T. L. B. 124. 

# 

2030. Add. Annotation: — As io (1) Refd. Ee 


Lanvon, Lanyon v. Lanyon (1927), 43 T. L. R. 
714. 

2167a. .\—Ee Olive (18(^3), 8 L. T. 

567 ; 11 W. R. 819. 

SeCy alaOy No. 735, anie. 


Part XVII. — Protection of Infants. 

2196. Add. Cilcdion ;—28 Cox. C. 0. 43. 


i-eJieve tlio minor from tho efTect of a 
consent, decree & grive him an oppor- 
Innity to defend tho suit, if the guardian 
did no more than put his signature to 
a petition of compromlBo without 
considering for himself the question 
of honeflt to the minor. But the ct. 
will not allow a minor to avoid a 
consent decree, if, in the circumstances, 
it considers that the settlement was for 
the beneflt of the minor. — Kumab 
Ganqanaxd Sinoh V. AIahakajah atR 
Ramestiwar Singh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

g i, Negligence of guardian ad 

liUim .] — “ Gross negligence, ** which 


) may be interpreted as culpable neglect 
of the interests of a minor deft., on 
the part of his guardian ad lii&nt will 
entitle the minor to the avoidance of 
proceedings taken against him. The 
negligence must be such negligence as 
leads to tho loss of a right which, if 
the suit had been defended with due 
care, must have been successfully 
asserted. — ^Brtj Raj c. Ram Sarup 
(192.5). I. L. R. 48 All. 44.— IND. 

PART XIV. SECT. 2, SUB-SECT. 7.— B. 

1922 ii. -.] — CiJBBORN V, Fon- 

ST.ALL (1843), 5 I. Eq. R. .'iSl.— IR. 


1922 iii. .] — A decree for o- sale 

in a mtge. cause ought not to give tho 
Infant a day to show cause.— Clinton 
V. Bernard (1844), Drury temp, Sug. 
287.— XR. 

1922 iv, .] — A day to show cause 

ought not to bo given to the minor. — 
Hutton v. Mavne (184(5), 3 .To. & Lat. 

— IR. 

1922 V. .] — \ final order of 

foroclosnro should i^oserve a day for 
infant deft, to show cause. — London 
Sc Canadian Loan & Agenoy Co. v, 
Everett (1881), 8 P. R. 489. — CAN. 
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INJUNCTION. 


Part II. — Jurisdiction. 


14. Add, Annotation: — As to (1) Refd. Price v, 
Oorpn. D^Euergie De Montmagny, [1927] 
0* 363. 

Add. Annotation : — Apld. Rex Co. & Rex 
Research Corpn. v, Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

.]— Bbddow V. Beddow (1878), 9 Ch. D. 

89 ; 47 L. J. Ch. 588 ; 26 W. R. 670. 

Anr^t^ions North London Ry. v. O. N. Ry. (1883), 

11 ^ B. D. 30. Retd. Thomas v. Williams (1880), 14 
S^* ,?•/??.« riv Oonaolidated Gold Mining Co. i>. 

^®1 J Bonnard v. Perryman, 
[1891] 2 Ch. 269 ; Jackson v. Barry Ry., [1893] 1 Ch. 238. 


20 . 


22a. 


28. Add. Annotation : — ^Metitd. North Shipping 
Co. V. Rank (1926), 43 T. L. R. 82. 

39. Add. Annotation : — Refd. Hughes v. Satchell 
(1925), 134 L. T. 93. 

40. Add. Annotation : — ^Refd. Preston v. Raphael 
Tuck, [1926] Ch. 667. 

47. Add. Annotation : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1020), Ltd., [1927] 2 K. B. 566. 

64. Add. Annotation : — ^Mentc. Graigola Mertliyr 
Co. V. Swansea CorpiK^ [1928] Ch. 286. 


Part III. — Interlocutory Injunctions. 


105a. jS^. P. Great Western Ry. Co. v. Birming- 
ham & Gloucester Ry. Co. (1844), 3 L. T. 
O. S. 317, L. O. 

113a. .] — New Nimrod Co., Ltd. v. 

Peruvian Pacific Ry., Ltd., International 


CjONSTRUCTlON & FINANCE SYNDICATE, I/TD. 
& Crankshaw (1907), 51 Sol. Jo. 737. 

177. Add. Annotation : — ^Folld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 


Part IV. — Perpetual Injunctions. 

206. A^. Annotcdion j— MenW. Attwood v. Llay 208. Add. Aniioiaiion Mentd. Drabble v. llyco- 
Main Collieries, [1926] Ch. 444. lite Manufacturing Co. (1928), 41 T. L. K. 264. 


Part V. — Mandatory Injunctions. 

Mentd. Cohen v. Eoche I 270. Add. AnnoMion :-~Aa to (1) Consd. Howard, 
(1920), 95 L. J. K. B. 946. I Handers v. Maldon Corpn. (1926), 136 L. T. 6. 


Part VI. — Injunction quia timet. 

^nnofafion ;— -Mentd. Attwood v. Llay 336. Add. Annotation : — Refd. Graigola Moidhyr 
Mam Collieries, [1926] ph. 444. Oo. v. Swansea Corpn., [1928] Ch. 235. 

382* Add. .^notation . : — ^Refd. Graigola Merthyr 339. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. Co. v. Swansea Corpn., [1928] Ch. 235. 


PART 11. SECT. 1. 

•a. OenercU mZc .} — The disoretlonar] 
power to grant an Injunotion most lx 
oxercised reasonably & in harmon^ 
with well-established principles.—^ 
Pbatt V. SOHEVBCK (Sask.), . [1926] 4 
J tl020] 3 W. W. R 

667. — CAN. 

botla.h 

(1906), 1 B. L. R. 136.— CAN. 

PART m. SECT. 1, SUB-SECT. 2.— 

^ ^ — Pratt v. Sohxvbck 

(8a»k.)J1936] 4 D. L. R. 1169 ; [1926] 
3 W. W. R. 657.— CAN. 


PART III. SECT. U SUB-SECT. 2.— D. 

1 1 , Jnjuru to JtsA^.h^MooBE, 

MTO. V. A,-G., [19271 1 R. 669.— IR. 


PART III. SECT. 1, SUB-SECT. 2.- 

117 xvi, .] — ^MOORB, ETC. 

A.-G., [1927] I. R. 669.— IR. 


PART III. SECT. 2. 

194 i. Whether granted after deeieion — 
To preserve property pending appeal. ] — 
Hguhotioit to preserve rights pending 
an appeal, granted. — ^I ^bevedoros v, 
PJ^VEDOROS (B. O.), [1927] 3 W. W. R. 
765.— CAN, 


there exists on urgent & paramount 
necessity for the Injunction in order 
to prevent serious damage to pltf., the 
injunction will issue before trial, — 
PiJATT V. ScHEVEOK (Sask.). [1926] 4 
D. L. R. 1169 ; [1926] 8 W. W. R. 667. 
—CAN. 

PART V. SECT. 8. 


sd. Injwnetion to remove huUding .] — 
GtLPINVILLE, LTD.V. DUMARESQ (N. S.). 
[1927] 1 D. t. R. 730.— CAN. 


PART V. SECT. 2. 

24011 . To entitle 

pltf. to a mandatory Injunction on an 
zntorlooutory application he must make 
out a strong fade case to the 

nght which he asserts Sc tor active 
interferenoe by the ot. If his right la 
reasonably clear. Sc partioulany if 
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PART V. SECT. 4. 

267 U. ^.J — Mandatory Injtmctlon 

refused, where the Injury complained 
of was capable of being compensated 
by a small money payment. Sc It would 
be oppressive to grant a mandatory 
InjuncJdon. — Carpet Import Co., Ltd, 
V. Beath & Co., Ltd., [1927] N. Z. L. R. 
37.— N.Z. 
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Part VII. — Damages in lieu of or in addition to Injunction. 

370. Aiinoialion : — Mentcl. Light West, ^ Add. Annotation: — Consd. Bely-A-Bell 

[1926] 2 K. B. 238. Burglar & Fire Alarm Co. v. Eisler, [1926] Ch. 

388. Add. Annotation : — Refd. Bhagchand Dag- , 

dusa Gujrathi v. Secretary of State for India 408. Add. Annotation: — As (1) Refd. Horton s 

in Council (1927), 43 T. L. R. 617. Estate v. Beattie (1926), 42 T: L. R. 701. 


Part VIII. — Effect of Conduct of Parties. 

464. Add. Annototion : — ^Mentd. Lynde v. Nash, Edwardes (Daly’s Theatre) (1927), 96 L. J. 

[1928] 2 K. B. 93. ’ K. B. 980. 

572. Add, Annotation : — Consd. Marb4 v. George 
651. Add. Annotation : — Mentd. Grant r. Derwent, Edwardes (Daly’s Theatre) (1927), 96 L. J. 

[1928] Oh. 902. K. B. 980. 

579. Add. Annotation : — Consd. Hyman v. Hyman, 
568. Add Annotation : — Consd. Marb^ v. George Hughes v. Hughes (1928), 330 L. T. 416. 


Part IX. — ^Against whom Injunction may be Granted. 

585a. Public ofllclal.] — Rex Co. A Rex Research 608. Add, Annotation : The Jupiter (3927), 

CORPN. V. MuniHEAD & COMPTROLLER- 337 L. T. 333. 

General of Patents, No. 842a, post. 


Part X. Matters in respect of which Injunction may be 

Granted. 


638a. Enforcement of contract contrary to terms 
thereof.] — Injunction refused. — Savage 
South Afrfca, I/td. v. London Exhibitions, 
Ltd. (1899), 43 Sol. Jo. 7.53. 

649. Add. Annotation: — Consd. Re Wait, [3927] 1 
Ch. 606. 

674. Add. Annotations : — ^IVIentd. L*ord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 
108 ; Price v. Corpn. D’Energie De Mont- 
magny, [1927] A. C. 363. 

675. Add, Annotation: — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

677a. .] — Where a breach of a restrictive 

covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
origimil covenantor, or by an Assignee with 
notice.— Achjlli v. Tovell, [1927] 2 Ch. 
243 ; 96 L. J. Ch, 493 ; 137 L. T. 805 ; 71 
Sol. Jo. 745. 

706. Add. Annotations :. — Refd. Lord Strathcona 

S.S. Co. V, Dominion Coal Co., [1926] A. C. 


108 ; Rely-A-Bell Burglar & Fire Alarm Co. 
V. Eisler, [1926] Ch. 609; Be Wait, [1927] 
1 Ch. 606. 

713. Add, Annotation : — Refd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 
108. 

716. Add. Annotation : — ^FoUd. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 

717. Add. Annotation : — Refd. Credit on Gas Co. v. 
Crediton V. C., [1928] Ch. 447. 

720. Add. Annotation: — Apprvd. Lord Strathcona 

S.S. Co. V. Dominion Coal Co., [1926] A. C. 
108. 

722. Add. Annotation: — Mentd. The Penelope, 
[1028] P. 180. 

724. Add. Citations : — 95 L. J. P. C. 71 ; 134 

L. T. 227 ; 31 Com. Cas. 80 ; 16 Asp. 

M. L. C. 685. 

Add. Annolaiiom : — Dlstd. Ontario Jockey Club 
V. McBride, [1927] A. C. 916. Mentd. Torbay 
Hotels V. Jenkins, [1927] 2 Ch. 225. 


PART X. SECT. 2, SUB-SECT. 2. 

621 V. -.]' 5 V. Fbabeii 

(1904), 10 B. C K. 291.— CAN. 

PART X. SECT. 2, SUB-SECT. 3.— A. 

si. Enforcement of agrtement to deliver 
produce U> company .] — By the arts, of 
usBOcn. of a co., whose busineBS was 
to market the fruit grown by its 


members, it was provided that each 
member ebould deliver to the oo. 
ninety-five per cent, of his fruit 
Immediately after each variety 
thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year : 
— Held: the obligation imposed on 
each member of the co. was not one in 
respect of which the ct. should at the 
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nstance of the oo. grant an injunction. 
—Pakenham Upper Fruit Co., Ltd. 
?. Crosby, (1925] V. L. R. 27;^35 
3. L. R. 386; 31 Argus L. R. 13. — 


PART X. SECT. 4, SUB-SECT. 1.— 

A. (b). 

n. Add (1914), 20 B. O. R. 215.” 



Vol. XXVm.— Iniunction. Cases TSOa— 1480. 


730a. .] — Williams v, Williams (1817), 3 

Mer. 167 ; 36 E. R. 61, L. 0. 

Annotations: — CoBsd. Morlson v. Moat (1851), 9 Hare, 2*11. 

Menid. Green v. Clmroh (1823), 1 L. J. O. S. Ch. 203. 

ISb^Add, Annotation : — Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K, B. 649. 

750. Add, Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

755. Add, Annotation : — Consd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co, (1920), Ltd., 1927] 2 K. B. 566. 

785. Add, Annotation : — ^Refd. B. i’. Grain, Ex p, 
Wandsworth Grdns., [1927] 2 K. B. 205. 

807. Add, Annotation : — ^Apld. Wing v. Burn 
(1928), 44 T. L. B. 258. 

808a. Cancellation of affiliation.] — Injunction 

refused. — ^W ing v, Bubn (1928), 44 T. L. B. 
258. 

829. Add, Annotation : — Refd. Putsman v, Taylor, 
[1927] 1 K. B. 637. 

842a. Against public official.] — ^Where a pub- 

lic officer, e,g., the Comptroller- General of 


Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
primd facie entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in that information bemg disclosed. — B ex 
C o. & Bex Research Corpn. v, Muirhead 
& Comptroller-General op Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T. 668 ; 44 B. P. C. 38. 

852. Add, Annotation :~-Menid. Lowthcr v, 
Harris, [1927] 1 K. B. 393. 

923a. Misrepresentations — As to what took 

place In court.] — GiLi.E'i^rE Safety Razor, 
Ltd. V, Peijlett, IjTD. (1909), 26 11. P. C. 688. 

928. Add, Annotation : — ^Dbtd. B. v, Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have '^one rather too far 
(Lord Bussell, C.J). 

929a. Publication by nen^apaper— Commenting on 
matters] in dispute.] — Guilding v. Morel 
Brothers, Cobbett &. Sons, Ltd. (1888), 4 
T. L. B. 198. 


Part XI. — Procedure. 


981. Add, Annoiaiion : — ^Mentd. St. Nicholas Aeons 
V, L. C. C,, [1928] A. C. 469. 

1000. Add, Annoiaiion : — Refd. Salisburj^ & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Lid., [1927] 2 K. B. 
566. 

1028. Add, A'nnoiaiion :—As to (\) Refd. Cation v, 
AshweU & Nesbit (1927), 44 T. L. B. 130. 

1058. Add, Annotation : — Mentd. Farey v. Cooper, 
[1927] 2 K. B. 384. 


1134. Add, Citation :-~2 B. P. 0. 73. 

Add, Annotations : — Refd. Sharp & Dohine 
Inc. V, Boots Pure Drug Co. (1927), 44 
R. P. C. 367. Mentd. Sbarj) & Dohrne Inc. v. 
Boots Pirre Drug Co. (1928), 45 B. P. C. 
153. 

1157. Add, Annotation : — Mentd, Beigate Corpn. 
V, SxuTey County Council, [1928] Ch. 3o0. 

1216. Add, Annotation : — Refd. Horton’s Estate v, 
Beattie (1926), 42 T. L. B. 701. 


Part XII.— Breach cf Injuncticn and Remedies Therefcr. 

1346. Add, Annotation Refd. Boyce v, Morris Motors (1927), 44 li. P. C. 105. 


Part XIII. — Dissolution of Injunction. 

1402. Add, AmioMion Mentd, Sharp & Dohrne 1430. Add, Ellerman Lmes 

Inc. V, Boots Pure Drug Co. (1928), 45 v. Bead, [1928] 11. XS, iiX:, 

11, P. C. 153. 


PART X. SECT. 8, SUB-SECT. 4. 

b i. Land ho light u<th notice of prior 
equitg ,] — HoorEuv. Sauth & Hamilton 
(1905), 7 Terr. L. It. 27 ; 2 W. L. K. 
194,— CAN. 

I i. S, P, Canauian PAcmo Hy. Co. 
V, Oalqaky (1887), 5 Mail. L. It. 37. — 

GAN. 


PART X. SECT. 14, SUB-SECT. 2. 

906 i. Use of letters implying inemher- 
ship — Of professional institution — 
** V, A,**] — Institute of Oiiaktered 
Accountants op Manitoba v, Bel- 
lamy, U9271 3 D. L. 11. 1071 : [1927) 
2 W. W. It. 106 ; 36 Man. L. It. 453.— 
CAN. 


PART XI. SECT. 1, SUB-SECT. 1.— A. 

b. Revsd,, 2 A. li. 226. 


>ART XL SECT. 2. SUB-SECT. 2. 

sp. Plaintiff — Having only equitable 
Icrest . ) — Injunction granted. — 

!TT V, White, [1926] 1 D. b. tt. 9.) , 
fff., [19251 3 D. L. K. 660; 5< 

L. It. 171. — CAN. 

St. Hamng mere interesse 

•mini. 1— Pltf. having a mere infercsse 
•mini is not necessarily debarred 
jm maintaining an action for 
junction. — ^Midnapub Zamindabi 
3., Ltd. V . Kaji Kanai Sinoh Uko 
AREA Saha (1925), I. L. li. o 1 at. 80. 

.tMn 


RT XI. SECT. 2, SUB-SECT. 3.— C. 

046 i. Urgency — Preservation of 
nerty in dispute,]— WuMT v. Mait- 


PART XI. SECT. 2,' SUB-SECT. 7. 
1083 1. 2'7te application — Neccestty 
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for full disclosure 
V, Yabmie, [1925] 

CAN. 


of facts,]— Y JumiK 
2 D. L. U. 1215.— 


PART XI. SECT. 3, SUB-SECT. 1. 

d i. aS\ P, Davidson & Vanoouveb 
Ticbminal Grain Co. v. North 
Western Dredgino Co. & Vancouver 
Harbour Combs. (1925), 35 B. C. K. 
534. — CAN. 


PART XI. SECT. 5, SUB-SECT. 10.— A. 

I (grounds for granting appeal, i 

— Winnipeg Laundry i \ Caveklky 
(IMon,), [1927] 4 D. L. 11. 528 .— CAN. 

PART XII. SECT. 2, SUB-SECT. 1. — 
A. (a). 

A 1 Breach doubtful,] — Holden 

». Ryak (1913). 23 O-t "li 

u. w. N. 668 ; 10 D. L. R. 90. — CAN. 
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Part XIV. — Costs. 


1540. Add, Annotaiion : — Retd* Donald Campbell 
V. PoDak, [1927J A. O. 732. 


1663. Add. AnnotaHon : — ^Mentd." Sharp & DShme 
Inc. V. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 163. 


PART XIV. SECT. 6. 

8X. Taxation on Supreme Court 8caZf.l 
— In an action in tifie Supreme Ct. of 
Ontario for an injunction restraining 
deft, from carrying on or being con- 
cerned in any busmesB glniilar to that 


of pltfa. in whose businesB he had been 
em:i^oyod, & for damages unspeoilied 
as to amount* the judge granted the 
injunction sought-, but awarded no 
damages. He directed that pltfs.* 
costs should be paid by deft., but did 


not giTe any special direction as to the 
scale of costs ^ — ^Hetd : pltfs. wore 
entitled to costs on the Supreme Ot. 
scale. — Dominion Loosb Leaf Co. v. 
Manuel, [1985] a D. L. K. 426; 57 
O. L. R. 84.— CAN. 
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INNS AND INNKEEPERS. 


Part I. — In General. 


1. Add* Annotaiion : — Generally^ Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

3. Add* Annotation : — Refd. Lorden v* Brooke- 
Hitohing, [1927] 2 K. B. 237. 


40. In the “ Held ” pai*agraph for “ (2) defts. 
were not entitled because,** read ** (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1863 (c. 4), s. 1, because.*’ 


Duties and Liabilities of Innl^eepers 


Part 1 1 

67. Add. Annotations : — ^Mentd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B. 783. 

116a. Hole In floor.] — ^Pltf. went to a iniblic- 

house by' appointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was "to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that ho was in 
the house as a guest, the jury foimd for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligcnc(i on the 
part of deft., or of pltf. being in the house 
as a guest, -Axfoud v. Phiob (1866), 14 
W. R. 611. 

125« Add. An>iotatio7i : — Refd. Coleahill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

151. Add. Annotation : — Held. Alia v. Bridge 


House Hotel (Staines) (1927), 137 L. T. 
299. 

151a. Motor car stolen from parking place.]— 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which spaco 
was commonly used for the purpose. Wliile 
the guest was at dinner at the hotel the car 
was stolen: — Held: there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rule still applied & was not affected by 
Innkeepers* Liability Act. 1803 (c, 41). — 
Abia V. Bridge Hoxtssj Hotel (Staines), 
Ltd. (1927), 137 L. T. 299. 

201. Add. Annoiaiion : — Generally ^ Mentd. Stoney 
V. Eastbourne R. H. 0., [1927] 1 Ch. 367. 


PART II. SECT. 2, SUB-SECT. 1. 

118 i. Reaaonable care — Limited to 
rooms where cniest likely to go.] — While 
a person in attendance at a banquet 
sivon by an assocn. In a hotel is an 
invitee of the hotel proprietor, & not 
a mere licensee, the extent of the 
invitation is of the utmost importance, 
& if an accident happens Sc the invita- 
tion did not extend to the time & place 
Sc olroumstanoes of the accident, then 
the question whether the proprietor 
is liable is to be determined In view of 


the duty which ho owes to a mere 
licensee. 

Where a guest at such a banquet in 
deft, ’8 hotel, after the conclusion 
tliereof, met. Ids death by falling into 
a private-service elevator shaft ; — 
Held : deft, was not liable. — K night 
V. Grand Trunk Pacifio Devklop- 
mkntCo., [192711 D.L.R. 498 ; [1926] 
S. C. R. 074.— CAN. 

123 i. Invited visitor.] — ^In an action 
for damages for injuries resulting from 
a fall sustained when entering deft.'s 
hotel oil a visit to one of the sample 


rooms : — Held : the action must bu 
cUsmissed, since the slope on wMcU 
pltf. fell was not a “ trap,” & she had 

I irovlous knowledge of it. — W.w v. 
jEL\nv Hotel Co. (B. C.), [1927 J 
3 W. W. B. 224.— CAN. 

PART III. SECT, 2, SUB-SECT. 2.— 

A. (a). 

245 i. Goods brought to inn by guest — 
Although value of goods greatly in excess 
of amount owing.] — Nkwman v. White 
HEAD (1909). 9 W. L. n. 688 ; 2 Sosk. 
L. It, 11.— CAN. 
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INSURANCE. 


Part i. — General Principles. 


3. Add, Annotation: — As to (2) Refd. Greenliill 
V. Federal Insce. (1920), 95 L. J. K. B. 717. 

8. Add, Annotation : — Mentd. Public Tmstee v, 
Lancaster Duchy, [1927J 1 K, B. 516. 

13. Add, Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided : “ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows ; “In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
* Lloyd’s agent, as .soon as the goods are landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at THinis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not tlie right person to sue, (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with : — Held : the certificate, having been 
issued by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover. — Koskas v. Standard 
Marine Insurance Co., Ltd. (1926), 42 


T. L. R. 692; affd, (1927), 137 L. T. 165; 43 
T. L. R. 169 ; 17 Asp. M. L. 0. 240 ; 32 C^^m. 
Cas. 160, C. A. 

Annotation: — Gonsd. De Moneby v, Phoenix Insce. Co. of 
Hartford (1928). 139 L. T. 703. 

26. Add, Annotation : — Refd. Lake v, Simmons 
(1926), 95 L. J. K. B. 586. 

52. Add, Annotation : — Mentd. Re Wait, [1927] 
1 Ch. 606. 

63. Add. Citation: — 31 Com. Cas. 10. 

Add, Annotation : — ^Mentd. Hirji Mulji v, 
Oheong Yue S.S. Co., [1926] A. C. 497. 

93. Add, Annotation : — ^Mentd. Hirji Mulji v, 
Oheong Yue S.S. Co., [1926] A. C. 497. 

170. Add, Annotation : — As to (2) Apld. News- 
holrne v. Road Transport & General Insce. 
(1928), 45 T. L. R. 123. 

171a. .] — An insurance co. supplied 

accident prox^osal forms to their agent, ^ 
the true answers to the questions thereon 
were given to him orally by a partner in a 
firm. The agent wrote on the form answers 
to the questions, but the answers so written 
by him were not correct. The partner then 
signed the form, &; the co. issued to the firm 
a policy incorporating the written i)roposal 
& accepted the premium. On the occurrence 
of an accident tlie co. repudiated the policy 
on the gi'ound that the wiitten answers were 
untrue : — Held : as the contract was that 
the written answei*s should bo Ihe basis of 
the insurance, the co. were not liable on the 
policy. — Nkwshodme Brothers v. Road 
Transport & General Insurance Co., Ltd. 
(1928), 45 T. L. R. 123 ; 72 Sol. Jo. 848. 

192. Add, Annotation : — Dlstd. Ncwsliolmo v. 
Road Transport & General Inscc. (1928), 45 
T. L. R. 123. 

200. Add, Annotation : — As to (2) Disld. News- 
holme V, Road Transport & General Insce. 
(1928), 45 T. L. R. 123. * 


PART I. SECT. 3. SUB-SECT. 1. 

m i. Duty of insurer.] — It is the 

duty of insurance cos. to make tlio 
policies issued by them accord with & 
not depart from the terms of their 
proposal form, & to express both 
documents in clear & unambigruous 
terniH. — B rauxd v. Mutual, Life & 
CrTrzENS Assuraxoe Co., Ltd., [19261 

N. Z. L. R. 529.— N.Z. 

PART I. SECT. 3, SUB-SECT. 2.— B. 
g. Read now “ 18a i.’* 

PART I. SECT, 8. 

q i. J — clauke V. Union FutE 

3>.sr;aAN’CE Co., Claim of Aam- 
eiai'URAJi Fike Instthance Co, of 
W.VTEKTOWN, New Yoiuc (1884), 6 

O. R. 640.— CAN. 

q ii. .] — Queen Insurance Co. 

OF America v . Britisu Traders 
Insurance Co. (1926), 37 B. C. R. 
202.— CAN. 

PART I. SECT. 9, SUB-SECT. 3.— A. 

Bb. Second policy,] — Crawford v. 
Western Assurance Co. (1873), 23 
C. P. 305.— CAN. 

PART I. SECT. 9, SUB-SECT. 4. 

144 ix. .3 — Muma V, NiAGAltA 


District MirruAL Insurance Co. 
(1862), 22 U, C. R. 214.— CAN. 

PART I. SECT. 14, SUB-SECT. 1. 

m i. .] — Binkley v. Stewari' 

(1912), 22 O. W. R. 330 ; 3 O. W. N. 
1427 ; 4 D. L. R. 150.— CAN. 

PART I. SECT. 14, SUB-SECT. 2. 

170 iii. .]- 

& Traders’ Insurance Co., Ltd. v. 
Jumna Khan (1925), 27 S. R. N. S. W. 
13.— AUS. 

e i. .] — Where appet. for an 

Insurance policy was not to incur any 
liability until he should have acciipted 
the policy, but the agent paid the 
Iiromium before appet. had agreed to 
accept tho policy : — Held : an action 
by tho agent against appet., to recover 
the amount of the premium as money 
paid for deft, at his request, c:oiild not 
succjeed. — B ilurouqu v. Demaek, 
[1927] t I). L R. 542 ; [1927] 1 

W. W. R. 133 ; 21 Sask. L. R. 239.— 
CAN. 

e il. S. P. Hickey v. MoGuinnes 
(Alta.), [1927] 3 W. W. R. 565.— CAN. 

PART I. SECT. 14, SOB-SECT. 4. 

k i. — ■ — .3 — Appit., who was illiterate, 
wont to tho local oflice of rosps. to 
Insure ids Iiouso & furnllure 
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lire, & at the request of tlio agent of 
rosps., signed a jiroposal form, the agent 
saying that he would fix everything up. 
The agent, without asking appit. any 
questions, filled lii tho form, & inserted 
in it, an untrue answer to one of tho 
questions : — Held : resps. were not 
prevented from relying upon the 
untruth of the answer In the proposal. — 
.Tumna Kitan V. Bankers & Traders 
Insurance Co., Ltd. (1925), 37 

C. L. R. 451 ; 43 N. 8. W. W. N. 98.— 
AUS. 

PART I. SECT, 14, SUB-SECT. 6. 

200 xlx. — ,] — To a claim by 

pltfs., carrying on business in partner- 
ship, for the value of tobacco insured 
with deft, 8. & destroyed by fire, defts. 
pleaded that It was a condition of tho 
Jiroposal for insurance that the tobacco 
should bo tho property of the firm 
only, whereas a portion was in fact tho 
property of three of tho members 
jointly. In their replication pltfs. 
alleged that defts.* agents had know- 
ledge of the above fact at the time tho 
proposal was made & issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under tho policy : — Held : an 
exception to the replication, as bad in 
law & disclosing no cause of action, 
should he dismissed. — P etrbab & Co. 
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Part II. — Marine Insurance. 


231. Add, Annotation : — Apld. Re National Benefit 
Assce., Fx p, English Insce., [1928] Ch. 74. 

233. Add, Annotation : — Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. 11. 692. 

236. Add. Annotations : — Reid. Koskas v. Standard 
Marine Insce. (1926). 42 T. L. R. 692; De 
Monchy v. Phoenix Insce. Co. of Hartford 
,(1928), 138 L. T. 703 ; Tredegar v. Harwood, 
[1928] Ch. 59. Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

237a. Policy containing fire policy clause — Validity.] 

— Symington & Co. v. Union Insukance 
Society op Canton, No. 855a, post, 

247. Add. Annotation : — Refd. English Insce. v. 
National Benefit Assce. (1928), 44 T. L. R. 
801. 

248. Add. Annotation : — ^Refd. Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281. 

252a. .] — Be National Benefit Assurance 

Co., Ex p. Engijsh Insurance Co., [1928] 
Ch. 74 ; 97 L. .T. Ch. 28 ; 138 L. T. 122 ; 44 
T. L. B. 14 ; 71 Sol. Jo. 880, C. A. 

253. Add. Annotation : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

254. Add, Annotation : — Refd. Royal Exchange 
Assce. V. Ho£je, [1928] Ch. 179 

459. Add. Annotations : — Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609; Reckitt v. 
Barnett, Pembroke & Slater (1928), 45 
T. L. R. 36. 

463. Add. Annotation : — Consd. Aron v. Miall 
(1928), 139 L. T. 562. 

480a. Before or after loss.] — A firm of 

sellers in Africa sold goods, which were resold 
by the i)urchas(3rs to pltfs. under a contract | 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1906 (c. 41 ), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 


time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy ; the assignor of the policy had a right, 
to make a claim in respect of the damage ; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (J.) & Co. v, Miaix (1928), 139 L. T. 
562, C. A. 

488. Add. Annotation : — Consd. Aron v. 

(1928), 139 L. T. 562. 

488a. ]. — ^Aron (J.) & Co. v. Miaix, 

No. 480a, ante. 

497. Add, Annotation : — Reff Aron v. Miall 

(1928), 139 L. T. 562*. 

505a. Pontoon with crane fixed thereon.] — Held : 
not a “ sbix> or vessel ” within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
. not sufficiently present to bring it within the 
meaning of those words in the rules. — Mer- 
chants' Marine Insurance *Co., Ltd. v. 
North op England Protecting &; In- 
demnity Assocn. (1926), 43 T, L. R. 107; 
71 Sol. Jo. 82 ; 32 Com. Cas. 165, C. A. 

527. Add, Anyiotatiun : — Generally, Refd. Lind v. 
Mitchell (1028), 45 T. L. R. 54. 

630. Add. Annotation : — Mentd. The St. George, 
[1926] P. 217. 

651. Add, Annotation: — Mentd. Re Wait, [1927] 
1 Ch. 606. 

666. Add, Annotations: — (5) Expld. Lind r. 
Mitchell (1928), 45 T. L. R. 54; Generally, 
Refd. Banco de Barcelona Union Marine 
Insce. (1925). 134 L. T. 350. Mentd. Uain 
S.S. Co. t\ Board of Trade, [1928] 2 K. B. 
534. 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.] — ^By virtue of decrees 
of the Soviet Govt., insui^ance business in 
Russia was declared to be the monopoly 
of the State, & financial transactions in Russia 
wore regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into betw een a Russian 
reinsurance co., having a branch office in 
l^ndon, & an English reinsurance co. : — 
Held: the decrees did not prevent the 
Russian co. from dischai'ging their liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them imder the treaties. — ^First Russian 
Insurance Co. v. London &; Lancashire 


V, London Guauantek & Accident 
Co., Ltd., [1025] App. D. 371. — S. AF. 

200 XX. .] — L. & Co., af^ents 

of dofts., who had no express power to 
do so, appointed M. as their loeal ap:eiit 
in a district, but did not inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. iSc 
Co. particulars of a proposed iusuranco 
against tire for pltf. on his dwelling* 
house, & a policy was issued by 
defta. to pltf. The policy provlde<l 
that if there was aiiv misreprosontatlou 
os to any fact materiui to bo kuown 
for estimating the risk, or any omission 
to state such foot, dofts. should not be 

J»S. 


liable. Pltf. did not disclose the fact 
that his house had previously been 
biu’nt down & that on insurance co. 
had paid birn in respect of that loss : — 
Held: (1) M. was not defts.* agent, 
&; M.’s knowledge of the earlier fire, 
whenever aoquirod, could not b<j 
Imputed to defts., & pltf. had concealed 
a matei'lal fact & thercl)y relieved defts. 
from oU liability imder the policy ; 
(2) even if M. was defts.* agent, his 
knowledge acquired prior to ms 
apijointmout as agent could not bo 
imputed to defts. — v. London 
& Edinburgh Insurance Co., Ltd., 
[19281 N. 1. 85.—IR. 
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PART I. SECT. 14 , SUB-SECT. 6. 

a i. .] — Paiosons v, Qttken 

Insurance Co. (1882), 2 O. U. 15. — 

CAN. 


PART II. SECT. 5, SUB-SECT. l.-E. 

416 i. By usayc — Custom of 

TAoyd's- — Custom iiot itUroduced into 
Upper Canada by 32 OeM. 3, c. 1.) — 
O'Kkepe & Lynch ok (Linada. Ltd. 
V. Toronto Insurance Sz Vessel 
Agency, Ltd., [19261 4 D. L. It. 477 ; 
69 O. L. R. 235.— CAN. 
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iNSUBANCK Co., [1028] Oh. 022 ; 07 li. .T. Ch. 
446 ; 44 T. L. R. 583. 

71 Add. Annotations : — Consd. Howerby v. 
lindsay (1028), 139 L. T. 645. Reid. Excess 
lusce. V. Mathews (1925), 31 CJom. Cas. 48. 

719. Add. Annotations : — Consd. Fii-emen’s Fund 
Insce. V. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108 ; Merchants’ Marine 
Insce. V. Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 589. Held. Excess 
Insce. V, Mathews (1925), 31 Com. Cas. 48. 

720. Add. A^inotation : — Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. & 
Atlantic Insce. (1927), 138 L. T. 108. 

720a. ^.] — Pltfs. insured a consign- 

ment of gunpowder on a voyage & reinsured 
with defts. Both the ori^nal policy & the 
rei]^urance policies covered perils of the sea 
& jettison, & were express^ to be war- 
ranted free from loss arising from . . . 
destruction ... in a port of distress or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that defts. would pay as 
paid thereon,” & tiiat the payment should 
be subject to the same terms as in the onginal 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuiic acid, & 
owing to heavy weather some of the drums 
burst &; the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, claimed to be i*eimbursed 
by defts. ; — Held : as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
from defts. on the reinsurance policies. — 
Fireman’s Fund Insurance Co. v. Western 
Australian Insurance Co., Ltd. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp. M. L. C. 
332 ; 33 Com. Cas. 36. 

720b. “ On a voyage.’"]—Pltfs. insured a consign- 
ment of oranges from any port in Spain to 
Antwerp, &, after the ship had left Valencia 
A; had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
had been in ^ such communication with 
Gibraltar & which contained the words “ on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of i^einsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibral^r, & tlie 
action failed. — ^Eaole, Star & British 
Dominions Insurance Co., Ltu. v. Reiner 
(1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

720c. Insured object In damaged condition at 
expiration of insurance — Continuation of risk 
for -Immediate consequences of such 
damage.] ^Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions : ” In the event of the vess^ 
not being at the place of destination on the 


731. 

734. 

748. 

782. 

784. 

855a 


date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ; ” & “ If the insured ooject 
is in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage irntj! the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not arrived at Ij. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
L, Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pltfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
tlieir reinsui‘ance policy : — Held : the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no imnecessary 
delay, for the immediate consequences of 
the original damage. — Merchants’ Marine 
Insurance Oo, v. Liverpool Marine & 
General Insurance Oo. (1928), 97 L. J. 
K. B. 589 ; 139 L. T. 184 ; 44 T. L. R. 612 ; 17 
Asp. M. L. 0. 475 ; 33 Com. Cas. 294, C. A. 

Add. Annotation : — Generally, Refd. Excess 
Insce. V. Mathews (1926), 81 Com. Cas. 43. 
Add. Annotation: — Aa to (1) Consd. Fire- 
men’s Fund Insce, v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L, T. 108. 

Add. Annotation : — Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 133. 

Add. Annotation : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation : — ^Mentd. Mancomunidad 
Del Vapor Fumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

. Effect of -clause.] — Claimants insured with 
defts. a quantity of cork from a port or place 
between Boi*deaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained (inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to orbn., & the 
arbitrator treats the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, He, he also found that the loss was one 
reasonably attributable to fire ; — Held : 
(1> the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
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the shippers’ manufactory at San R-oque, 
wore covered by the policy ; (2) there being 
an existing lire 6c an imminent peril, the 
damage caused by water, used either to 
exting^h the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejuadem 
generis with fire ; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause ; (4) the case must be 

remitted to the arbitrator ui)on the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
ance on goods. — Symington & Co. v. Union 
Insurance Society of Canton (1928), 97 
L. J. K. B. 646 ; 139 L. T. 386 ; 44 T. L. R. 
635, O. A. 

906. Add* Annotation: — As to (2) Refd. Eagle, 
Star & British Dominions Insce. v* Reiner 
(1927), 43 T. L. B. 269. 

985. Add* Annotation : — ^Mentd. Rio Tinto Co. v* 
Seed Shipping Co. (1926), 134 L. T. 764. 

1099. Add. Annoiaiion : — Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T, 764. 

1203a. .] — Littledale v* Dixon 

(1806), 1 Bos. & r. N. R. 151 ; 127 E. R. 
417. 

Annotation : — Refd. Morrison v. Muspratt (1827), 12 Moore, 
C. P. 231. 

1206* Add* Annoiatioyi : — Consd. Greenhill v* 
Federal Insce. (1926), 96 L. J. K. B. 717. 

1220. Add* Annoiaiion : — Refd. Glicksman v. 
Lancaslure & General Assce., [1927] A. C. 
139. 

1252. Add* Annotation : — Consd. Greenhill v* Fede- 
ral Insce. (1926), 95 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a wai*ehouse, Sc the rest left on 
the open quay, exposed to severe weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed , & there 
was no waiver ^ non-disclosure, the policy 
was vitiated. — Greenhill v* Federal In- 
surance Co., [1927] 1 K. B. 65 ; 96 L. J. 
K. B. 717 ; 136 L. T. 244 ; 70 Sol. Jo. 565 ; 
31 Com. Cas. 289; 17 Asp. M. L. C. 62, 
C. A. 

14<74a. Absence of panting beams.] — Held : the 
vessel was unseaworthy, — Lund v, Thames 


Sc Mek^ey Marine Insurance Co., Ltd. 
(1901), 17 T L. R. 566, 

1515. Add. Annotation : — Mentd. Reed v* Page Sc 
East, [1927] 1 K. B. 743. 

1557. Add* Annotation : — Consd. Greenhill v. 
Federal Insce. (1926), 96 L. J. K. B. 717. 

1589. Add. Annotation : — As to (2) Dbtd. Greenhill 
V. Federal Insce. (1920), 96 L. J. K. B. 717. 

1611a. .] — De Monchy v* Phosnix Insur- 

ance Co. OF Hartford (1928), 138 L. T. 
703 ; 44 T. 1-.. R. 364 ; 17 Asp. M. L. C. 440 ; 
33 Com Cas. 197, C. A. 

1641. Add. Annotations : — Refd. Banco de Barce- 
lona V* Union Mai'ine Insce. (1925), 134 L. T. 
360. Mentd. Falcon v* Famous I’layers 
Film Co., [1926] 1 K. B. 393. 

1650. Add. Annotations : — Cons^". Hain S.S. Co. r. 
Board of Trade, [1928] ^ 534 ; Merchants' 

Marine Insce. v* Livor^ol Marini) & General 
Insce. (1928), 97 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Frumiz v* Royal Ex- 
chahge Assce. (1926), 43 T. L. R. 103., 

1660a. .]~A sailing shix), of which pltf. was 

'migee., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel “ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice Sc she leaked badly, ^ the captain, 
expecting a gale in which he thought she 
would be lost, decided to* abandon her, & 
lie set fire to her to prevent her from being a 
danger to navigation. Sc he Sc the cre>v then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any mis- 
conduct by the assumed, by the mtgee., 
or by tlie managing owner, <fc there was no 
evidence that the abandonment was a wilful 
casting away of the sliip by the master : — 
Held : on the facts the abandonment was 
unreasonable on the part of the master Sc 
constituted negligence, & this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause 8, & even apart from that 
clause, as the peril of the sea bad endangered 
the ship Sc the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1006 (c. 41), 
B. 55 (2) (a). — Lind v* Mitchell (1028), 45 
T. L. R. 54, C. A. 

1675. Add* Annotations : — Refd. Ftremen’s Fund 
Insce. V. Western Australian Insce. (1927), 
43 T. L. R. 680 ; Clan Line' Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 735. 

1684. Add. Annotation : — Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1701. Add, Citatiom : — 31 Com. Cas. 146 ; 16 

Asp. M. L. C. 679. 


PART II. SECT. 16, SUB*SECT. 3.— 

B. (X). 

a i, .3 — BOAX V, MMKC5HANTS" 

Maiunk Insurance Co. (1876), 10 
N. S. R. (1 R. & C.) 288 ; affd, (1877). 
1 S. 0. R. IIO.—CAJ^. 


PART II. SECT. 18, SUB-SECT. 3.— 
^ B. (b). 

1349 i. Loss before departure from 
terminus a quo — “ From Qu^c to 
Greenock vessel to qo out in tow ,**] — 
Held: towlx^ from the loadlnflr borth 
to another part of the harboixr was not 
a oompUanoe with the warranty. — 


Provinciai. Insurance Co. of Canada 
y. CONNOLLY (1879),- 5 S. C. R. 258. — 

GAR. 

PART il. SECT. 19, SUB-SECT. 1.— B. 

1556 i. Ship unstatcorihy — Ship 
rendered unscaworthy by charterer with- 
out privity of assured — Assured entitled 
to recover .] — Pacific Coast C^o^u. 
Fheiqhterb, Ltd. v. WF.sTcn ester 
Fire iNBUBANcifi Co. of New York, 
Pacific Coast Coal Freighters. Ltd, 
V* Western Assxtbakcb Co. (B. C.). 
[19201 4 D. L. R. 963; [1926] 3 
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W. W. R. 356; affd., [1927] 2 D. L. R, 
690 ; [1927] 1 W. W. R. 878 ; 38 B. C. 11 
316. 

PART II. SECT. 20, SUB-SECT. 1.— A. 

1676 ii. .] — Murray v. Nova 

Scotia Marins Insurance Co. (1875), 
10 N. S, R. (1 R. & C.) 24.— CAN. 

PART II. SECT. 20, SUB-SECT. 1.— E. 

1607 i. What amounts to — Not sail 
torn 08 result of accident .] — Hill v. 
Union Insurance Society, Canton, 
Ltd.. [1927] 4 D. L. It. 718 ; 61 O. L. R. 
201.— CAN. 
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1703* Add* Annotation : — Retd. Maiicon]itLnid,a<d 
Del Vapor Frumiz v* Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1705. Add* Annotation : — Consd. Mancomunidad 
Del Vapor Fnimiz v* Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1706. Add, Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1708a. “ Collision with any object — Bumping on 
rocks.] — A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea Ac contained the 
following clause : “ Subject to the Institute 
* Free of Particular Average absolutely * time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates ; — Held : the 
contact with the rocks was a ” collision with 
an object ” within the policy. — Mancomu- 
nidad DEL Vapor Frumiz v* Royal Ex- 
change Assurance, [1927] 1 K. B. 667 ; 96 
D. J. K* B. 229; 136 L. T. 537 ; 43 T. L. R. 
103 ; 17 Asp. M. L. C. 205. 

1709. Add. Annotation : — Refd. Adeltiide S.S. Co. 
V. A.-G., [1926] A. 0. 172. 

1710. Add. Annotation : — ^Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1718. Add* Ayinoiation : — Apld. Symington v. 
Union Insce: Soc. of Canton (1928), 97 L. J. 
K. B. 640. 

1719a. Damage caused by water — To extinguish 
or check fire.] — Symington A Co. v. Union 
Insurance Society op Canton, Ko. 855a, 
ante, 

1727. Add, Annotation : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1736. Add. Annotation: — ^Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1809. Add. Citations : — 134 L. T. 350 : 10 Asp. 
M. L. C. 604. 

1817. Add, Annotation : — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 139 h, T. 
386. 

1838. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
557 ; Hain S.S. Co. v. Board of Trade, [1928] 
2 K. B. 534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation : — Generally, Mentd. Falcon 
V. Famous Players Film Co., [1926] 1 K. 15. 
393. 

1849. Add. Annotation: — Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
557. 

1850. Add. Annotations : — A6' to (2) Apld. Hain 
S.S. Co. V. Board of Trade, [1928] 2 K. 15. 
534. Generally, Consd. Clan Line Steamers 
V. Board of Trade, [1928] 2 K. B. 557. Refd. 
Adelaide S.S. Co. v. R. (1925), 95 L. J. K. B. 
213 ; Cayzer, Irvine v. Board of Trade (1926), 
42 T. L. R. 731. 

1851. Add. Annotations : — Consd. Clan Line 
Steamers Board of Trade, [1928] 2 K. B. 
557. Refd. Ilain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 


1854. Add. Annotations : — Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. Refd. Adelaide S.S. Co. v. A.-G., [1926] 
A. C. 172. 

1858. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade (1928); 97 
L. J. K. B. 736 ; Merchants’ Marine Insce. 
V. Liverpool Marine & General Insce. (1928), 
97 L. J. K. B. 589. Apld. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. Refd. 
Adelaide S.S. Co. v. A.-G., [1926] A. C. 172. 

1860. Add. Annotations: — Apld. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. Consd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. Refd. Board of Trade v. 
Cayzer, Irvine (1927), 43 T. L. R. 625. 

1876. Add. Annotation : — Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
[1928] 1 K. B. 589. 

1948. Add. Annotation: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1965. Add* Citation .•—[1904] P. 198, n. 

Add* Amiolalions : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 507. 

1981. Add. Annotation : — Apld* Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. 

1982. Add. Annotatio7i : — Refd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. 

2010a. Recovery of damages in collision 

action.] —Defts. insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £1,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, A a collision action by idtfs. 
against the owners of the other steamer was 
settled, A the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against dofts. 
pltfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
that amount, it being less than the Viilue of 
£4,000 put on the steamer in the j)olicy : — 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 A £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship. — Goole A Hull 
Steam Towing Co., Ltd. v* Ocean Marine 
Insurance Co., I to., [1928] 1 K. B. 589 *, 
97 I.. J. K. B. 175 ; 138 L. T. 548 ; 44 T. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110, 

2014a. Loss less than amount paid Into court.] — 

Resps. insured applts.* tug boat by a policy 
of marine insm*ance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, A that nothing was to be taken into 
account for the damaged value, A also that 
all claims were to be subject to English law 
A usage. The tug was sunk by collision, 
A applts. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, A the abandonment 
was not accepted. The sal vox’s, without 
the knowledge of applts., made an offer to 
resps. for the tug, A resps. requested them 


PART II. SECT. 22, SUB-SECT. 6.— C. (a). 

fi. ISy insurera-^-SybaegueM sale of ahip at profit — Hiyhta of asaurcd.'i — MKAUiiim v. AilTNA Insurance Co. & HOMB 
lNsuiui.NCE Co. (1873), 20 Gr. 354.—CAN. 
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to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held : (1 ) the 
sinking was not an actual total loss ; (2 ) resps. 
wei‘e not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 00 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could bo 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based ujion any error 
of principle, could not be questioned. — 
fJAPTAiN J. A. Oates Tuo &; Whakfage Co. 
V, Franklin Insurance Co., [1927] A. C. 
698 ; 96 L. J. P. C. 132 ; 137 L. T. 709 ; 
17 Asp. M. ].. O. 319, P. C. 

2055a. .] — Captain J. A. Cates Tug &- 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, anic, 

2074. Add* Annotation : — Refd. Lambert v, I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

2087. Add. Annotation : — Mentd. Hirji Mulji v, 
Cheong Yue S.S. Co., [1926] A. C. 497. 

2110a. .] — Maeburn v. Leckie (1822), cited in 

Abbott’s Merchant Shipping, 14tb ed., p. 15. 

Annotation: — Ck)nsd. Alcocki’. Tloyal ExoLangc Asscc. (1810), 
10 Q. IL 292. 

2145. Add. Annotation : — Expld. Captain J. A. 
Oates Tug k, Wliarfage Co. v, Franklin Insce., 
[1927] A. O. 698. 

2152a. Sunken ship — Recovery probable at date 
of abandonment.]— Captain J. A, Cates Tug 
k> Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, oMe. 

2189. Add. Amiotation : — Refd. Australia (Owners) 
V. Nautilus (O^vners) (1926), 95 L. J. P. 145. 

2259. Add. Annotalioyi : — Mentd. The MassOlia, 
[1920] P. 180. 

2286a. -.] — Vacuum Oil Co. v. Union 

Insurance Society of Canton, Ltd. (1920), 
82 Com. Cas. 53, C. A. 

2333a. Negotiations for ship between under- 

writers & third party.]— Captain J. A. Cates 
Tug <fc Wharfage Co. v. Franklin Insur- 
ance Co., No. 2014a, ante. 

2339. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd.Slieppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. O. R. 
457. Mentd. The Mostyn (1926), 135 L. T. 
693 ; E£ Ryder & Steadman’s Contract, [1927] 
2 Ch. 62. 


2340. Add. Amiotations: — Consd* Dee (Conservancy 
Board r. Mc( Connell, [1928] 2 K. B. 159. 
Refd. Whitney, v. 1. R. Comrs., [1926] A. C. 
37, Mentd. Shoppy Glue & Chemical Works 
V. Medway River Conservators (1926), 24 
L. G. n. 457 ; Wigg p. A.-O. nf Irish Free 
State (1927), 90 L. J. P. C. 88. 

2341a. - - - Damages for negligence in 

watching wreck.] — Defts. & other under- 
WTiters insured pltfs.’ steamship A. against 
total loss, to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions wii-h other vessels. The A. 
was sunk in a river & in fact was a con- 
structive ioinl loss. Notice of abandonment 
was given & acc(‘ptanee thereof refused. 
Pltfs. Sc defts. agreed without pri^judice to 
their rights to take joint action to salve the 
I)T*operty. The master c the A. emidoyed 
a tug to watch the ' wi'ocJc & warn other 
vessels. CAving to the negligence of the 
crew of the tug the steamship S. came int-o 
collision with thi^ -4., & both vessels sustained 
damage. In an action brought, in the 
■ names of pltfs., by & for the benefit of defts., 
against the *S'., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of thiiir damages Sc costs, Sc the under- 
writers paid three-quarters of the damages 
Sc costs to thti owners of the S. : — Held : the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages Sc costs of the 8’., the liability 
not arising und(‘r the policy but upon the 
contract of indemnity. — Suart Sc Steamship 
Alleghany op IjOndon, Ltd. v. Merchants’ 
Marine Insurance Co., Ltd. (1898), 14 
T. J.. R. 564 ; 3 Com. Cas. 312. 

i 2379. Add. Annotation : — Refd. Goole Sc Hull 

' Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 133. 

2404a. Prosecution of claim — Condition limiting 
time for.] — A iiortilicate of insurance was 
issued under what were said to be y)olicies of 
insurance. The policies contained a condition 
that no claim under them could be maintained 
urdess brought within a year, but in the 
certificate there was no such condition. An 
action was brought on the certificate, but 
not within a year : - Held : the alleged 
I)olicies were not contracts of insurance at 
all, but the (.•eriificate was the actual insur- 
ance, &, in the circumstances, the clause a.s 
to limitation of time could not be read into 
it. — D e Monchy V. l^HCENix Insurance (^d. 
OF Hartford (1928), 138 L. T. 703; 44 
T. L. R. 364 ; 17 Asp. M. L. C. 440 ; 33 (Jom. 
Oas. 197, C. A. 

2445. Add. Annotation Refd, Lothian v. Ep- 
worth Press (1926), 137 L. T. 582, n. 

2469. Add. Annotation : — Generally^ Mentd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 


PART II. SECT, 23, SUB-SECT. 4.— 

A. (e). 

Bd, Provision as to survey — Applica- 
tion to total loss .} — Hamilton v. Mon- 
treal Assurance Co. (1864), 23 

U. C. R. 437.— CAN. 

PART II. SECT. 23, SUB-SECT. 4.— 

C. (b). 

2256 i. Constructive total loss of ship.] 
— Held: there having been a con- 
structive loss of the ship, the action 


of the underwriters in making repahs 
& earning the freight would not prevent 
the assured from recovering as for a 
total loss of freight. — ^Troop & Lewis 
V. Merchants* marine Insurance Co. 
(1886), 13 S. O. R. 606 ; 6 C. L. T. 
380.— CAN. 

PART II. SECT. 26, SUB-SECT. 1.— A. 

n. Read now “ 2404a i.'* 

o. Read now “ 2404a ii.'* 


>ART II. SECT. 26, SUB-SECT. 2.— 
A. (b). 

sf. Recovery of interest — Alihough 
wtum tried wUhmU jury .] — Pacific 
J o AST Coal Freighters, Ltd. v. 
►Vestchestkb Fire iNsimANCK Co. 
)F New York, Pacific Coast Coal 

^^REIGHTERS, LTD. V. WESTERN ASSUR- 
LNCE Co. (B. C.), [1026] 4 D. L. R. 
»63 ; (19261 3 W. W. R. 366. ; affd.. 
192712D.L.R.690; 11927] 1 W. W. U. 
J78: 38 B. C. H. 316— CAN. 
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Part III— Fire Insurance. 


2668, Add, AnnotcUion : — As io (2) Gonsd* Lake v, 
Simmons (1920), 95 L. J. K, B. 5SC. 

2572. Add, Citation : — 31 Com. Oas. 10. 

Add, Annotation : — ^Mentd. Hirji Mulji v, 
Cheong Yue S.S. Co., [1926] A. C. 497. 

2635. Add, Annotation : — As to (2) Apld. Syming- 
ton V, Union Insce. Soc. of Canton (1928), 
97L. J. K.B.046. 


2644. Addr Amiotaiion : — Generally, Mentd. PaUin 
V. Northern Employers’ Mutual Indemnity 
Co. (1925), 96 L. J. K. B. 26. 

2657. A dd. Annotation Consd. Ix)oker v. Law 
Union & Bock Insce., [1928] 1 K. B. 654. 
2718. Add, Annotaiion : — Consd. Lake v, Simmons 
(1920), 96 L. J. K. B. 680. 

2740. Add, Annotaiion : — Generally, Refd. Lake 
V, Simmons (1920), 96 L. J. K. B. 686. 


Part IV. — Life Insurance. 


2906. Add, Annotation : — Apld. Looker v. Law 
Union & Bock Insce., [1928] 1 K. B. 564. 

2907. Add, Annotation : — Apld. Tjooker v, I.iaw 
Union & Rock Insce., [1928] 1 K, B. 554. 

2907a. .] — On .Inly 10 L. sent to defts. a 


proposal for an insurance on his life, in which 
he stated that he was now free from serious 
disease or ailment.” The proposal contained 
ihis declaration : “It is hereby declared that 
the above paiticulars are true, & it is agreed 
that this .proposal Sr. declaration shall be the 


PART III. SECT. 2. SUB-SECT. 2. 

t i. — - LiaJbilUy of insured — 
Refusal io subrogate,} — Globk & 
RuTOEiis Fire Insubanok Co. v, 
Truedeli., ri9271 2 D, L. R. 059 ; 60 
O. L. R. 227.— CAN. 


PART in. SECT. 3, SUB-SECT. 2.— B. 

h (p. 311) i. .] — Cj:.arke t). 

Fidelity-Phoenix Fire Insurance 
C o. OF New York, [1926] 1 D. L. R. 
303 : 58 O. L. R. 148.— CAN. 

PART III. SECT. 5. 

h i. Covering note issued hy 

liroker- — Loss before tssue of policy — 
Broker not liable as iiiMircr.)— B roit 
V, Bennie S. C/OHEn & Son (N. S. W.), 
Ltd. (192^, 27 S. R. N. S. W. 29 ; 
44 N. S. W. W. N. 44.— AUS. 

k i. .} — Sun Insurance Optice 

V. Roy (Can.), [1927] 1 D. L, R. 17; 
S. C. R. 8.— CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

2599 i. Explosion — Orain^ust ex- 
plosion. ] — policy of influrance cigrainst 
tire, which locludes the condition that 
the CO. shall make good loss or damage 
caused hy the explosion of cool or 
uatnral gas in a building not forming 
part of gas works, & loss or damage 
by fire caused by any other explosion, 
covers loss caused by a grain-dust 
explosion, whei-e, althongh the origin 
of tho ‘explosion cannot bo positively 
proved, its most probable cause Is 
found to have been the ignition of the 
particles of grain -dust suspended in 
the air. — Riedlb Brewery, Ltd. v. 
Hbrouants Fire Aesubanob Cortn. 
OP New York (Man.), [1926J 1 

W. W. R. 497.— CAN. 


Sc until the insurer assents thereto,** 
is not applicable so as to defeat the 
insured’s claim for U>88, merely because, 
without tho insurer’s assent, he Sul)- 
sequontly olitains from another co. a 
policy which never attaches by reason 
of the application of tl>o condition 
therein, that ** the Insurer is not liable 
for loss if there is any prior insurance 
with any other insurer.” — Home Insur- 
ance Co. OF New York v. Gavel, 
[1927] 3 D. L. K. 929 ; [1927J 8. C. U. 
481.— CAN. 

d (p. 320) i. On change of nature 

of occupation on insured premises .} — 
WEST Rand Estates, Ltd. v. New 
Zealand Insttrance Co., Ltd., [1926] 
App. D. 245.— S. AF. 

PART III. SECT. 10, SUB-SECT. 2. 

m i. .] — ^Mateuoio v. Canada 

Aooidbni' Sc Fire Assurance Co,, 
[19261 1 D. L. R. 1002 ; 68 N. 8. R. 
415. — CAN. 

sn. After recovery of judgment against 
railway company resjionsihle for fire — 
9 Edw. 7, r. 32, s. 9.] — Banting v. 
Western Assubanoe Co., Banting 
V. Law Union & Crown Mortgage Co. 
(1911), 21 Man. L. R. 142. -CAN. 

PART IIL SECT. 13, SUB-SECT. 2r— A. 

2749 ii.. ,] — Swift v. New 

Zealand Insurance Co., Ltd., [1927] 
V. L. R. 249 ; 48 A. L. T. 182 ; [1927] 
Argus L. R. 194.— AUS. 

PART 111. SECT. 13, SUB-SECT. 2.— B. 

J 1^ Purchaser of property 

subject to mortgage — Although fire before 
registration of transfer ,} — royal In- 
surance Co., Ltd. v. Mylius (1026), 
38 C. L. R. 477; [1927] V, L. R. 1.— 
AUS. 


sm. ** Burning of prairie ,**} — West 
Rand Estates, IjTd. v. New Zealand 
Insurance Co., Ltd., [1925] App. D. 
246.-8. AF. 


PART in. sEcrr. 7, sub-sect. s. 

2629 V.' - .] — A con- 

dition, that the Insurer is not liable for 
loss ” if any subseouent Insuranoe is 
effected with any otner insurer, unless 


PART IV. SECT. 4, SUB-SECT. 1. 

2781 i. Application of statute — Insur- 
ance on own life — For benefit of another,} 
— Re Morris, Hatter v, bowman’s 
Bldbs. . Supplies (Ont.), [1927] 1 

D. L. R. 805.— CAN. 

PART IV. SECT. 6. 

r i. Insurance for benefit of intended 
unfe — Followed by marriage — Valid ,} — 
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lU Wythe, [1927] 2 D. L. R. 1161 ; 
60 O. L. R. 323.— CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— B. 

r i. .]— Tttrnrr V. llRiTisn 

Columbia Mutual Bkni^fit Assocn. 
(B. O.), [1927] 4. D. L. K. 541 ; [1927] 
3 W. W. R. 341.— CAN. 

PART IV. SECT. 9, SUB-SECT. 2.— D. 

2906 i. Material alteration in health.} 
— A., after making a proposal for a 
policy of life insurance & undoigoiiig, 
on Mar. 8, a medical examination, 
consulted a doctor the next day, 5c 
on his advice was, on Mar. 16, operated 
upon for hydrocele. On Mar. 16 the 
premium had been paid & a provisional 
receipt given, & on Mar. 20 the oo.’s 
acceptance of the risk was posted. A. 
died from heart failure on Mar. 24 : — 
Held: (1) non-disclosure of any 

material cin^umstanoes arising at any 
moment between tho proposal & the 
complotlon of the contract avoided tho 
contract ; (2) the oonsultation on 

Mar. 9 & the operation wei'O material 
facts, which A. ought to have com- 
municated to the CO. — Wall t?. 
Southern Cross Assurance Co., Ltd. , 
[1927] N. Z. L. R. 106.— N.Z. 

PART IV. SECT. 10. 

tp. Lame — Whether policy resas- 
citerted,} — Bibkett v. Northern L. 
Asa’OB Co., [1927] 4 1). L. R. 91 ; «0 
O. L. R. 666.— CAN. 

PART TV, SECT. 11, SUB-SECT. 1. 

hi. Indebtedness exceeding reserve 

^Hdue — Termination of poZfcj/.]— T eas- 
dall V, Sun Life Assurance Co. of 
Canada, [1927] 2 D. L, R. 602 ; 60 
O. L. R. 201.— CAN. 

PART IV, SECT. 11, SUB-SSOT. 5.— A. 

a 1. Death in garage-^Deceaaed 

on motor vemde while engine 
running-^Deceaaed aware of danger from 
80 doing,} — Held: on the evidence, 
it was a case of suloide. — L ano Bhibt 
C o.'s Trdeteb e. London L. Ins, Oo., 
[1^27] 3 D. L. IL 80 ; 60 O. L, R. 476.— 
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basis of the coi^tract of asstirancc.’' On 
Jtily 16 defts. replied stating “ The proposal 
made by you . . . has this day been accepted, 
& if the health of the life proposed remains 
meainwhile una^ected , the policy will be issued 
on payment of the first premium. . . . The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.’ ' On July 21 L. began to 
feel ill, & on the next day a friend tilled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L». was 
seriously ill with pneumonia. On .July 26 
defts. received the cheque, & thereupon they 
sent to Xi. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adndnis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts uherrimcB fidei, there was a duty pf 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in tlie lisk insured, So 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves.— -Looker 
V. Law Union So Kock Insurance Co.. I/td., 
[1928] 1 .K. B. 554 ; 97 L. J. K. B. 323 ; 137 
L. T. 648 ; 43 T. L. K. 691. 

2938. Add, Annotation : — Mentd. Fisher v, Walters 
(1026), 90 J. P. 196. 

2960. Add, Citations [1927] 1 Ch. 65 ; 95 L, J. Ch. 
434 ; 135 L. T. 558 ; 42 T. L. R. 604, C. A. 
Add Annotation : — Refd. Royal London 
Mutual Insce. Soc. v, Barrett, [1928] Oh. 411. 

2954. Add, Annotation: — As to (1) Distd. Royal 
London Mutual Insce. Soc. v, Barrett, [1928] 
Oh. 411. 

2962a. .] — ^An assurance co. issued a 

policy containing the following condition : 
“ 6. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.” The co. advanced 
money to the assured on a mtge. of leasehold 
property So on assignment to them of the 
policy by way of security. It was provided 
by a clause in the mtge. that the oo« should 
satisfy themselves primarily out of the policy 
money. The assui^ committed suicide, & 


the CO. commenced an action against his 
extrix. for the purpose of enforcing their 
secimty ; upon the true con- 
struction of clause 5, the expression ” third 
parties ” did not include the assurer, & th<i 
CO. was entitled to proceed to enforce the 
security against the leasehold property, So 
the policy was void. — Royal London 
Mutual Insurance Society v, Barrett, 
[1928] Ch. 411 ; 97 L. J. Ch. 177 ; 139 L. T. 
208 ; 44 T. L. R. 363 ; 72 Sol, Jo. 240. 

2963. Add. Annotation : — Mentd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

2966. Add, Annotation : — Consd. Royal Txindon 
Mutual Insce. Soc. v, Barrett, [19281 Cli. 411. 

2969. Add, Annotaiions : — Consd. Royal Exchange 
Assce. V, Hope, [1928J Ch. 179. Refd. James 
V. British General Insce., '^927] 2 K.B. 311. 

2993a. Extension of period of policy by insured — 
Effect of.] — ^By an%isurance policy dated 
Aug. 13, 1925, an assurance co. a^eed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an eitension 
of the period of insuiance to Oct. 31, 1926, 
So tliis extension was given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assui-ed on or 
before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct, 1, 1920 : — Held : 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., &; she was entitled to recover the policy 
money by viiiue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for 1 lie 
benefit of deft. So as trustee for her, So d<*ft. 
was, on that gi*ound, entitled to the policy 
money. — Royal Exchange Assurance v, 
Hope, [1928] Ch. 179 ; 97 L. .T. Ch. 153 ; 138 
L. T. 446 ; 44 T. L. U. ICO ; 72 Sol, Jo. 68. 
C. A. 

3050. Citations: — ^For Ex p. Lancaster” read 
“ iSe .Jacob’s Estate, Lancaster r. Gaselee, 
Ex p. Lancaster.” 

3052a. .] — The granku^ f»f an 

annuity effected a policy on tiie life of the 
grantor, at liis own expense. The grantor 
had a power of rcdemi^tion on payment of 
£2,500. So it was provided that in case the 
grantor should, at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, tlio grantee would assign 
to him any policy ” then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
So the grantor gave the month’s notice of 
repurchase. So declared Ids election to take 
the policy: — Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semblc : (2) although he 


PART IV. SECT. IS, SUBH8B0T. 1.— A. 

n I, _ mcHoager^Bvib- 

v , Cbambbrlajn, 
tl9S3] S b. lTr. 1033 ; Iz Man. h, U, 


81 ; [19383 2 W. W, R. 99.—0AN. 

0 ii, To non-preferred 

fteimy — FoZwIify.) — Mubpht 
(P. B, I.), [1926] 4 D. L, R. 1130.— 
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CAN. 

PART IV. SECT. 13, SUB-SEOT. 1,— E. 

m I, .] — Benjamin 

(1926), 69 O. L. H. 392.— CAN. 
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might have iet the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawktns v, Woodoate (1844), 7 
Beav. 565 ; 8 Jur. 743 ; 40 E. B. 1185. 

3052b. Contract to redeem annuity — Whether 

insurance policy included.] — Mtlwajid r. 
Evsons (1830), Donnelly, 51 ; 47 E. R. 220, 
L. C. 

3052c. Annuity not redeemed by grantor.] — 

Ui)on the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.*s life, & 
wi’ote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy tUl A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co. & the bonuses 


payable in respect thereof. — ^Bashford v. 
Oann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. B. 1037 ; 55E. B. 308. 

AnnolaHon : — Befd. Preston v, Neele (1879), 12 Ch. D. 760. 
3066. Add, Annotatioyia : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. Refd. Smith 
V, Wood (1928), 139 L. T. 250. 

3091. Add. Citations 06 L. J. Ch. 195; 185 
L. T. 374. 

3097. Add. Annotation : — Generally^ Refd. Trede- 
gar V. Harwood (1927), 44 T. L. B. 17. 

3104. Add. C'Uatwn 134 L. T. 557. 

Add. Annotation : — ^Refd. Buerger v. New York 
Life Asscc. (1927), 43 T. L. B. 601. 

3128. Add. Annotations : — Consd. Home & Colonial 
^ Insce. V. London Guarantee &; Accident Co. 
(1928), 45 T. L. B. 134. Retd. Jones v. 
Waring A Gillow, [1920] A. C. 670. 


Part V. Accident Insurance: Insurance against Liability 

for Accidents to Third Persons. 


3139. Add. Amwtation : — As to (2) Apld. News- 
holme V. Road Transport & General Insce. 
(1928), 45 T. L. B. 123. 

3141. Add. Annotation —Apld. Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. B. 
590. 

3148. Add. Annotation : — Generally^ Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 680. 

3155. Add. Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J, Ch. 434. 

3157a. ‘‘ In charge of any vehicle.”] — ^By 

a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, “ if the reader while a 
pedestrian in a public thoroughfare be killed 
by accidental impact with a moving vehicle,” 
provided that ” the reader be, not at the time 
of the accident in charge of any vehicle.” An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, &, having pushed it 
some way, stopped to speak to another man 
& stood holding his bicyle, & an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
— Held : the word ” vehicle ” included a 
bicycle, &, as the deceased man was ” in 
charge of ” the bicycle within those words in 
the policy, the insurers were not liable. — 


Harper v. Associated Newspapers, Ltd. 
(1927), 43 T. L. R. 331. 

3157b. S. P. Hansford v. London Express 
Newspaper, I/td. (1928), 44 T. L. B. 349 ; 
72 Sol. Jo. 240.' 

3176. Add. Annotation : — Refd. Rowett, Leaky v, 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3j[94a. — ^ ,] — James v. Brehsh General 

Insurance Co., No. 3214a, j)ost. 

3200. Add. Annotation : — Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T, L. B. 692. 

3205. Add. Annotation -Apld. Wales V. Iron 
Trades Employers* Assocn. (1928), 21 B. W. 
C. C. 316. 

3205a. S. P. Waives v. Iron Trades Employers* 
Assocn., Ltd. (1928), 21 B. W. C. C. 316, 

C. A. 

3205b. .] — A workman was 

employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
CO. were insured at the time of an accident 
to the workman with an assocn., whose aHs. 
formed the contract of insurance. By the 
aits, the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. wont into liquidation, or 


PART IV. SECT. 16. SUB-SECT. 2. 

n i. Application for declaraiion 

aa to — Who may apply — Ontario Insur- 
ance Actf 1924, 8. 164 (2).] — He TuitXKR 
& Canadian Order of Foresters, 
[1926) 4 1). L. II. 793 ; 59 O. L. li. 
348.— CAN. 

tqi Production of groM of probaie — 
Necessity for .] — National Lite Insur- 
ance Co. V. AIi'Coubray, [1926] 2 
D. Jj. R. 650 ; [1926] S. C. 11. 277.— 

CAN. 


PART V. SECT. 1. SUB-SECT. 4.— A. 

St. Newspaper insurance — Finality of 
adjttdication as to next of kin.] — Held : 
jt was a condition precedent to pay- 
ment, that the person olaiming should 
produce the decision of the proprietorR 
of the paper that ho was ilio next of 


kin of deceased. — Law v. Newnes, 
Ltd. (1894), 21 li. (Ct. of Scss.) 1027.— 

SCOT. 

sv. — — .) — ^Where deceased 

left three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money to her : — Held : 
the brothers hod no right to share in 
the sum so paid. — Hunter v. Hunter 
(1904), 7 F. (Ct. of Sess.) 136.— SCOT. 

PART V. SECT. 2. SUB-SECT. 2. 

n I. — ** Business of farmer ** 

— What is. ] — Carr v. Guardian Assub- 
ANOB Co., Ltd. Sc Craoknell & Crimp, 
IJ928] N. Z. L. R. 108.— N. Z. 

PART V. SECT. 2. SUB-SECT. 8. 

q i. J — pitf., a workman 

employed by the M. Co., was injured. 
Sc obtained an award for compensation 
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under Workmen’s Compensation Act, 
1902. At tho date of the award the 
M. Co. wore being wound up. Pltf. 
allowed that tho C. Co., were liablo 
to indemnify the M. Co. against losses 
or liability under tho award, & brought 
an action for a declaration that he had 
a first charge upon tho money which 
the M. Co. were entitled to receive 
from the C. Co.. Sc for an order for 
payment. Tho C. Co. admitted that 
they had issued a policy which was 
valid Sc subsisting at tho date of pltf.’s 
injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on account of bodily injuries 
suffered Avlthln the period of tho policy 
by any employee t — Held : pltf. had 
no status to maintain the action. — 
Disourdi V. Sullivan Group Mining 
Co. Sc Maryland Casualty Co. (1910), 
16 B. C. R. 306. — CAN. 
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ceased t>o carry on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to liim : — Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified tlie co. 
during its continuance of membership, & 
membership having ceased, the contract of 
insur^ce lapsed, & the assocn. was under no 
liability to the workman. — IIindmarc:h ??. 
Carterthorne C0LI.IERY, Ltd. & Durham 
Colliery Owners* Mutual Protection 
Assocn. (1928), 21 B. W. C. C. 41, C. A. 

3206. Add, Annotations: — Distd. Hindmarch v, 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C. 44. Consd. Wales e. Iron 
Trades Employers’ Assocn. (1928), 21 11. W. 
C. C. 310. 

3210. Add. Citation :*--95 L. J. K. B. 25. 

Add, Amiotations: — As to (1) Distd. Hind- 
march V, Caterthorne Colliery Co. & Durham 
Colliery Owners’ Mutual Ih’otection Assocn. 
(1928), 21 B. W, C. C. 14. (UiiKralhj, Consd. 
Wales V, Iron Tra<les Employers’ Assocn. 
(1928), 21 B. W. C. C. 310. 

3213a. S, P, Waj.es v, Ijion Trades Emruoyers’ 
Assocn., Ltd. (1928), 21 B. W. C. 31 G, 

C. A. 

3214. Add, Annotations: — As to (1) Folld. James 
V, British General Insce., [1927] 2 K. B. 311. 
As to (3) Folld. James v, British General 
Insce., [1927] 2 K. B. 311. 

3214a. — — — -.] — A policy of insurance pro- 
vided that the insurance co. would indemnify 
the assured against all sums which ho might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property, wliere such injury (^r damage was 
caused by tlie driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co, Wliile the insm*ed 
was driving his motor car a collision took 
place between it & a motor cycle, the result 
bcing that the driver of the latter veliicle 
was injured, a jmssenger thereon was killed, 
& both vehicles were damaged. At the time 
of tlje collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injuied* driver 
brought an action for personal injuries against 
the insured, in which be was awarded damages 
costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the velxicles, in attending an inquest on 
deceased, & in defending himself in tlie 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages & costs : - - 
Held: (1) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2 ) the 
policy, by covering these liabilities, was not 
void as against public policy, k> the insured 
was entitled to the indemnity which he 
claimed. — James v, British Generai. In- 
surance Co., [1927] 2 K.. B. 311 ; 90 L. J. 


K. B. 729 ; 137 L. T. 150 ; 43 T. L. B. 354 ; 
71 Sol. Jo. 273. 

3216a. — .] — James v, British General 

Insurance Co., No. 3214a, ante, 

3216b. Protection against criminal consequences.] 
— James v, British General Insurance 
Co., No. 3214a, ante, 

3217a. Actual driver also insured — 

Ratable contribution.] — G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following : “ Con- 
dition 0. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed competent driver & not being 
insured under any other policy. Condition 
10. If at the hapiiening '‘f any accident, 
injury, damage, or loss cv>vered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not bo liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that “ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonpng to him 
provided that there is no other insurance in 
respect of such other car wbei'eby insured 
may be indemnified,” & that “ if at the time 
of the occurrence of any accident, loss or 
damage there shall bo any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage,” 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L, had to pay damages. 
G., as trustee for L., claimed against the M. 
co., <& L. on his own behalf claimed against 
the G. CO. : — Held: in each policy the pro- 
vision as to ratable contribution qualified 
the preceding cla-use, & each co. was liable to 
pay claimants half the amount claimed.^ — 
Gale v. Motor Union Insurance Co., Ltd., 
Loyst V, General Accident Eire & Life 
Assurance Corpn., Ltd., |1928] 1 K. B. 
359; 90 L. J. K. B. 199; 138 L. T. 712; 43 
T. L. 11, 15 ; 70 Sol. Jo. 1140. 

3217b. Action by repairer against insurers for 
repairs — Right of insurers to be subrogated 
to owner rights against repairer.! — In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
hod been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car bv his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
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repodrer, & the co. were not entitled to rely i 
on these as a set-off to the repairer *s claim, , 


t>agi; r, ScoTTTsa iNduiUKm Cone^^, 
li'onsTETi V, Vaoe (1 029), 267 Ij* T, Jo, 135, c. 


Part VII. — Insurance against Burglary and Theft 


3262. Add, Citatiom :--affd,, [1927] A, C, 140; 
136 L. T. 26S ; 43 T. L. B. 46 ; 70 Sol. Jo. 
1111 ; 32 Com. Cas. 02, H. L. 

3256. Add. Annotation rRefd* Lake v, Simmons 
(1026), 95 L. J. K. B. 586. 

S257. Add. Annotation : — Generally, JRefd. Lake v. 

Simmons (1920), 95 L. J. K. B. 580. 

3258* Add Citations: — revsd., [1926] 2 K. B. 51; 
95 L. J. K. B. 586 ; 135 L. T. 129 ; 42 T. L. B. 
425; 70 Sol. Jo. 584; SI Com. Cas. 271, 
a A. ; revsd., [1927] A. C. 487 ; 90 L. J. K. B. 
021 ; 137 L. T. 233 ; 43 T. L. B. 417 ; 71 Sol. 
Jo. 309 ; 33 Com. Cas. 10, H. L. 

3260a. “ Dishonesty ** — Discounting bills of ex- 
change subsequently dishonoured*] — Plif. 
was insured by two policies, subscribed by 
deft,, against loss or deprivation of bills of 


exchange through theft So My o^or losy 
whatsoever through theft or other dishonesty. 
During the currency of the j^olicies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bilte were dis- 
honoured, & pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. ^ Deft, 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf.’s loss 
was caused by dishonesty within the policy. — 
WAS8EBMAN V. BLACKBtTRN (1920), 43 T, L. B. 
95. 

3269. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 


Part VIII. — Other 

3279a. To be used only for commercial 

travelling — Damaged whilst carrying pas- 
sengers.] — Held : a statement in a proposal 
form that a motor car was to be used only 
for commercial travelling was a statement 
descriptive of the risk covered by the insur- 
ance, & the insurers were not liable for an 
accident which happened while the motor 
car was being used to cany passengers, 
carrying passengers not being within the 


Kinds of Insurance. 

description. — Boberts v. Anglo-Saxon In- 
surance Assocn. (1927), 96 L. J. K. B. 590 ; 
137 L. T. 243 ; 43 T. L. B. 359, 0. A. 

3282. Add. Annotation : — Held. Lake v. Simmons, 
[1927] A. 0. 487. 

3288. Add. Ayinotaiion : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

3289. Add. Citation : — 96 L. J. Ch. 24. 


PART VI. SECT. 1. 

3220 iii. P, Victory v. Sas- 
katchewan Guarantee & FmFxrrY 
Co., Ltd.. [1927] 3 D. L. R. 647 ; [1927] 

2 W. W. R. 577 ; 21 Sask. L. R. .551. - 

CAN. 

PART VI. SECT. 3. 

3233 iii. .]— 

IltiRAL MuNiciPAJ.rry of Enfield v, 
London Guarantee & Aocideni' Co., 
Ltd. (Saak.), [1926] 4 L. L. R. 37 ; 
[1926] 2 W. W. R. 737.--CAN, 

3233 iv. .] — 

Grain Claims Bureau, Ltd. v. 
Canadian Surety Co. (No. 2), [1927] 

3 W. W. R. 1 ; 37 Man. L. K. 70.— CAN, 
3243 i. Ernbeszlemcni — Committed 

within twelve months prior to notice of 
discovery — What amounts to.] — L ondon 
Guarantee & Accident Co., Ltd. v. 
City of Halifax, [1927] 1 D. L. R. 
1129 ; [1927] S. C. R. 165.— CAN. 

PART VH. SECT. 1. 

3248 i. Commencement of ri$k — Cover- 
ing note issued by broker — XoHS before 
issue of policy — Broker not liable as 
insurer.} — Broit v. Bennie 8. Cohen 
He Son (N. S. W.), Ltd. (1926), 27 
B. R. N. S. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 

PART VII. SECT. 2. 

sa. Burglary from, ** safe or vauU 
described in schedule ,**] — ^Wnere money 
stolen by burglars was, at the time of 
the burglary, in a vault so described, 
but was not in the sate in the vault : — 
Held : the assuranoe was not confined 
to money in the safe. — Woodward's, 
Ltd. V. United States FiDEUTy & 
Guarantee Co., [1927] 2 D. L. R. 126 ; 
[1927] 1 W. W. R. 629 ; 88 B. C. H. 
171.— CAN. 


PART VIII. 

f i. Misstaiements in proposal — 

at amount to.] — A motor vcliiclo 
in the possession of the purchaser 
under a hire-purchase agreement was 
destroyed by fire. An action was 
brought by the two parties to the hire- 
purchase agreement under a policy 
issued In the names of both parties. 
Defts. pleaded that all benefit under the 
policy had been forfeited through 
misstatements in the proposal. The 
proposal began I /we, the under- 
signed desire to insure my/our motor 
vehicle." After the words “ owner’s 
full name," was written the names of 
both pltfs. " for their respective rights 
& interests." The question ** Have 
you ever made a claim against any 
insurance co." was answered "No.*' 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
I proposal had never made a claim, the 
other had done so : — Held : a non- 
suit, on the ground that the evidence 
proved the plea, should be set aside. — 
Meyers & Paddington Motor Seu* 
VICE, Ltd. v . Dalgbty & Co.. Ltd. 
(1926), 26 S. R. N. S. W. 195; 43 
N. S. W. W. N. 39.— AUB. 

e ii. .] — ^A proposal 

for the insurance of a motor car con- 
tained the question, " Has any proposal 
for insurance, or any policy ever neon 
withdrawn, dooUnod or cancelled ? " 
Pitt’s answer was " No." Pltf. had 
held a policy over the oar with another 
co., but by arrangement, & to oblige 
pltf., this mlicy had been terminated ; 
— Hiild : the word " cancelled " meant 
the determination of the poUcy by 
the unilateral act of the co., & the 
termination of the policy by mutual 
arrangement did not amount to a 
cancellation, 6c the answer to the 
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question in the proposal was true. — 
wiLiAJOCKS V. New Zealand Insur- 
ance Co., [1926] N. Z. L. R. 805.— 

N.Z. 


g iii. .] — Held : a 

statomont that the motor car insured 
was a now one, whereas in foot it was 
a second-hand one, was a material 
representation which avoided the 
policy. — Abash v . Globe & Rutgers 
Ins. Co„ [1927] 1 D. L. R. 435 ; 59 
N. 8. ii. 81.— CAN. 

r iv. Driver under influence of 

dnnk— -Whether assured entitled to 
recover — Construction of policy,] — Baij- 
NATH V. Atlas Assurance (Jo., Ltd. 
(1927), 48 N. L. R. 467.— S. AP. 


gv, Jmurance not to be ejfective 

umil paymetU of premium — Fauure to 
pay premium.] — Meld : the Insuranoe 
CO. was not entitled to sue the assured 
for a short period premium, as the oon- 
t^t was not complete imtll the 
premium was paid 6c accepted, 6c the 
naudtng over to the assured of the 
policy contadniug the proviso did not 
amount to a waiver of the condition.— 
South British Insurance Co., Ltd. 
V, STENSON (1928), I. L. R* 52 Bom. 
632.— IND. 


g Vi. 


Amount reooverdbls.] — On 


an appraisal of the value of an automo- 
bile whioh has been stolon A: destroyed 
by fire, the fact that the sound value 
& the replaoement value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a total loss. — 
Sbarle V. Alliance Insuranoe Co. 
(No. 8), [19263 4 D. L. R, 1173 ; [1926] 
3 W. W. R. 668 ; 36 Man. L. E. 110.— 
OAN. 
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Part IX. — Wagering Policies. 

88S0. Add. AnnotaHona : — Refd. Weddle, Beck v. Kennodv v. Thomassen (1028), 45 T. li. K. 

Hackett (1028), 46 T. L. Tf.. 67. Mentd. 122. 

Ellesmere v. Wallace (1928), 44 T. L. B. 798 ; 


Part XI. — Mutual Insurance Associations. 


8866. Add. Annotations: — Refd. Dominion Iron 
& Steel Co. V. Invemairn, [1927] W. N. 277. 
Mentd. I. B. Comrs, v. Westleigh Estates Co., 
I. B. Comrs. v. South Behar By., I. B. Comrs. 
V. Eccentric Club (192.5), 12 Tax Cas. 657 ; Re 
Debtor (No. 8 of 1920) (1926), 135 L. T. 689. 

8867. Add. Annotaiion : — ^Refd. Cornish Mutual 
Assce. V. I, B. Comrs., [1926] A. C. 281. 

8868. Add. Annotations : — Refd. Cornish Mutual 
Assce. V. I. B. Comrs., [1926] A. C. 281 ; 
Greenberg v. Cooperstein, [1926] Ch. 057 ; 


Be United General Commercial Insce. Corpn., 
[1927] 2 Ch. 51, Mentd. Thomas v. Evans^ 
1. 11. Comi*s. V, South-West Lancashire Coal- 
Owners Assocn. (1926), 135 L. T. 673. 

8896. Add. Annotation : — ^Refd. ... own v. Harrison 
(1927), 96 L. J. K. B. 1025. 

8897. Add. Annotation Consd. Brown v. Harrison 
(1927), 90 L. J. K. B. 1025. 

8898. Add. Annotation : — Refd. Brown v. Harrison 
U927), 06 L. J. K. B. 1025. 


PART X. SECT. 1. 

p i. .] — II. «. 1600 Club of 

Caloaby (Alta.), fl926) 3 W. W. K. 
468 ; 46 Can. Cr^. Cas. 276. — CAN. 

sd. Diacriminaiiwi in rates charged — 


Investigation hy Superintendent of 
inmrance under Oidario Insurance Act, 
1024, 8 . 202 — Vosition cC* duties of 
SuperintcmlcrU.] — Re Genkral Acci* 
r>ifi\T Assurance Co., 11920) 2 D. L. 11. 
390 ; 58 O. L. H. 470.— CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

sf . I*rovi3ion for lien on ships insured 
for proportion of losses incurred — 
Validity.] — Re Tucker, Ex p. Marine 
iNsuitANCE Club (1886), 7 Nlld. L. II. 
123.— NFLD. 
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Cases 10— 508c. 


English and Empire Digest Supplement. 


INTERPLEADER. 


Part II. — Interpleader in the High Court. 


10. Add. Annotation ApW. Republica <le Guate- 

mala V. Nunez, [19271 1 K. E. 069. 

42. Add. Annotation : — Held. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

88 . Add. Annotatio7i : — Refd. Earle v. Hems- 
worth Li. 1). C. (1928), 44 T. L. R. 005. 

173a. .] — The sheriff in possession of 

goods imdcr a writ of fi. fa. being served with 
notice of an adjudication in bkpey. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor ' obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods : — Held : he was entitled to tile a bill 
of interpleader against the assignee the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale. — Child v. Mann (1807), L. R. 3 Eq. 
800 ; 10 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in (execution goods which 
deft., who was one of tlie administrators of 
an intestate, had become possessed of under 
a sale from liis co-administrator, was served 
with a notice from anoi/h(T party, that he & 
others were also entitled to shares in the 
goods, as next of kin to tluj intestate, & 
that, upon a bill filed by them in the Ct. 
of CTi. <left. had been i*estr<ained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that' they should hold the sheriff 
answerable for all loss & damage occasioned 
by the sei/Aire : — field : this was not such a 
claim as entitled the sheriff to apply for relief 
under Jnterideader Act, 1831 (c. 58). — 

Roach v. Wright (1841), 8 M. & W. 155 ; 
1 Dowl. N. S. 50 ; 10 L. J. Ex. 207 ; .sub nom. 
Rouch V. Wright, 5 Jur. 755. 

Avnoiations : — Refd. Bird i;. Crabb (18G1), L. J. Ex. 318; 

Richards v. Jenkins (1886), 17 Q. B. D. 544. 

324. Add. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, fl927] 1 K. B, 609. 

443a. .] — On Aug. 20 the sheriff, under a 

fi. fa. against A., took possession of B.’s furni- 
ture in A . *8 house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
\vrit in an action against the sheriff for an 
injunction & damages. On the 25th the 


sheriff issued an interpleader summons, under 
wliich an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against^ 
the sheriff for damages & costs ; — Held : the 
slieriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
ai>plied to the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf. — ^.4.ylwin v. Evans 
(1882), ry2 L. J. Oh. 105 ; 47 L. T. 508. 

447. Add. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, [192J] 1 K. B. 669. 

454. A dd. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, [1927 J 1 K. B. 669. 

455. Add. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

456. uAdd. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 069. 

462a. With leave.]— Under R. S. 0., Ord. 57, 

r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — R epublica 
DE GUATEMAI.A V. Nunbz, [1927] 1 K. B. 669 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, 0. A. 

Annotation: — Hentd. RiebardHon v Rlchardflon. [1927] P. 

228. 

464. Add. Annotation : — Apld. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 609. 

497a. .] — Boucicault v. Ponsford 

(1886), 2 T. L. R. 646, D, C. 

503a. Whether entitled to costs.] — ^Mobland v. 
Chitty (1833), 1 Dowl. ?20. 

503b. .] — Dabbs v. Humphries (1835), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 
1 Scott, 325 ; 4 L. J. C. P. 101 ; 131 E. R. 
1170. 

503c. .] — ^West V. Rotherham (1836), 2 

Bing. N. C. 527 ; 1 Hodg. 461 ; 2 Scott, 
802 ; 132 B. R. 206. 


PART II. SECT. 3, SUB-SECT. 2.— C. 

70 V. .] — Western Canada 

Loan & Savings Co. v. Court (1877), 
25 Gr. 151— CAN. 


PART II. SECT. 3, SUB-SECT. 3.— 

C. (a). 

140 L Necessity for notice of claim to 


execution creditor.] — Fraser v. Ekstron 
& Massey (1900), 7 Terr. L. R. 1.— 

CAN. 

PART II. SECT. 5, SUB-SECT. 1.— C. 

• 0 . Purchaser from agent — Whefher 
vendor general ageni within O. S. O., 
c. 59.] — ^Hats V. OUONNOR (1861), 21 
U.C. R. 2 61.— CAN. 


PART II. SECT. 8, SUB-SECT. 4. 
e. On appeal, 11 P. K. 290* 

PART II. SECT. 8, SUB-SECT. 7. 

d (p. 491) i. On appeal, 11 P. K. 290. 

g (p. 491) i, Furlong v, 

Reid (188(1), 12 O. R. 607.—CAN. 
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Part III. — Interpleader in County Courts; 

595. Add. Annotation : — Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


PART in. SECT. 1. 

o i, .1 — Kkllinoton V . IIosa 

(Sask.), [1927] 2 W. W. R. 309.~-CAN. 

d i. Issues involvinn under $800.] — 
Tho district ct. has jurisdiction in 
interpleader matters where the value 
of the eroods does not excised $800. — 
Knox. v. Shaw, [1927] 3 D. L. R. 1185 ; 
11927] 2 W. W. R. 494 ; 21 Sask. L. R. 
593; 8 C. B. R. 331.— CAN. 


e i. .] — A district ct. judge has 

no jmlsdictlon to deal with an inter- 
pleader issue which brings the title to 
land in question, although tho issue is 
sought, os a result of a seizure of land 
by the shcritE under an execution under 
a district ct. judgment. — Faumehs* 
Mui’ual Hail Insurance Co. v. 
-Foster. [1925] 3 D. L. R. 746 ; [1925] 
2 W. W. R. 515 ; 19 Sask. L. R. 587.— 
CAN. 


si. To set aside bill of sale as fraud on 
ereditors .] — In an interpleader issue 
tho district ct. has jurisdiction to sot 
aside a bill of sale, on the ground that 
it is frainl on creditors, as being relief 
ancillary to a matter falling within the 
jurisdiction of the v.t. imdor District 
Courts Act, R. 8. S., 1920 (c. 40), s. 27. 
— Knox v. Shaw, [1927] 3 D. L. H. 
1185; [19271 2 W. W. R. -194; 21 
Sask. Li. R. 593 ; 8 C. B. R 331 . CAN. 
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Cases 0«— 2028. 


Engush and Empire Digest Supplement. 


INTOXICATING LIQUORS. 


Part I. — Definitions. 


9a. Addition of quinine.] — Whether the 

addition of quinine to wine makes the 
. mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to 
exempt the seller from holding a justice’s 


licence, depends on the proportion of the 
mixture. — Sharp v. Spakkes (1926), 70 Sol. 
Jo. 1009, D. 0. 

12. Add^ Annolation Refd. Lordcn v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part III. — Application for Licenses. 

49. Add, Annotation ; -Refd. R. v. Southampton 92. Add, Amiotaiion Refd. Thomas v, Newing- 
(^ounty Conlii'niing Gommittoe, Ex p, Slade ton Licensing JJ. (1926), 136 Jj. T. 038. 

(1928), 45 T. L. K. 72. 


Part IV. — Grant of Licenses. 


140. Add, Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141. Add, Annotation : — Refd. Thomas tu Newing- 
ton Licensing J J. (1926), 136 L. T. 638. 

141a. Pending hearing of summons 

against applicant.]— Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar, 1 for a renewal of 
the licence, wliich was due to expire on 
Apr. 4. The justices, on the groimd that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — Thomas 
V, Newington Licensing JJ. (1926), 136 
L. T. 638 ; 43 T. L. R. 181 ; sub nom, 
Thomas v. Newington Licensing JJ., 
Meux’s Brewery Co., Ltd. v, Newington 
Licensing JJ., 91 J. P. 37 ; 25 L. G. 11. 109. 

149. Add, Annotation : — Apld. Frome United 
Breweries Co. v, Bath JJ., [1926] A. C. 586. 


202a. Applicant’s willingness to contribute to com- 
pensation fund.] — ^A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
shoidd be suppressed. The owners of each 
house submitted to the^ licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to* pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing Justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house : — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licen^g 
justices had taken extraneous matter into 
account, & as this must necess^ily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 


PART I. 

t i. ** Spirits** — Include rum — In- 
land, ilevemte Act, R, S, C,, 1906 (c. 51), 
S. 185 .] — Re R. V, McEenzik (1926), 
45 Con. Oirn. Gas, 144; 58 N. S. R. 
313.— CAN. 

sa. ** Residence ** — Temperance. Ad 
(Man,)* 1024 <^. llS)—IAqu,or Control 
Ad (Mow.), 1924 (c. 117).]— R. v, 
Hubin, [1926] 4 D. L. R. 863 : [1926] 
2 W. W. R. 768 ; 46 Can. (>im. Cae. 
202 ; 36 Mon. L. R. 11.— CAN. 

ib. Amendment of 

la, iter Act hy 1026 (c. 28), s. 1.] — R. v, 
Levine, [1926] 3 W. W. R. 560 ; 46 
Can. Grim. Cae. 342 ; 36 Man. L. R. 
96.— CAN. 


Ryau. (Man.), [1927] 1 W. W. R. 635 ; 
48 Can. Grim. Gas. 360. — CAN. 

ad, — . ] — R. V. 

Dbashcxjvich (Man.), [1927] 3 

W. W. R. 40 ; 48 Can. Grim. Gas. 401. 
—CAN. 

k i. .]— Haberlaok V, Burr, 

[1926] 1 D. L. R. 262; [1926] 1 

W. W. R. 120 ; 45 Can. Grim. Cos. 
58 ; 20 Sask. L, R. 293.— CAN. 

k ii. .1 — R. (Johnston) v. Busi- 

KTBWicz (Sask.), [1920] 4 D, L. R. 
715; [1926] 2 W. W. R. 760 ; 46 

CJan. Crlm. Gas, 145. — GAN* 

k iii. .]— R. V, Clabk (Bask.) 

(1926), 45 Gan. Oiim. Gas. 265 ; [1026] 
2 W. W. R. 373.— CAN. 
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Ig iv. .1— R. V. Hottbbman 

(Out.) (1926), 47 Can. Grim. Gas. 44. — 

CAN. 


k V. Manitoba Temperance Act* 

1, A„ 1924 (c. 118).]— R. (Eddie) V. 
IBOSNEY, [1927] 1 H. L. R. ; 
19271 1 W. W. R. 295 ; 47 (^. Grim. 
3as. 257 ; 30 Man. L. R. 249.— CAN. 

k vi. .]— R. V, DIGERNKSS 

Saak.). [1927] 3 W. W. R. 689 ; 49 
)an. (Jran. Gas. 186. — CAN. 

•f. “ A non-paying ffubst 

>f a hotelkeeper may be a bona fide 
meet within Lienor 
Jbndebson (Bask.), [1926] 2 W. W. B. 
[30 ; 46 Con. Grim, Oae. 378. — CAN. 
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committee bo that the two bodies were 
idexiticaly it being clearly intended that they 
should be separate & independent bodies. — 
E-. V, Sheffield JJ., Ex p, Rawson (T.) & 
Oo., Ltd. (1927), 138 L. T. 234 ; 91 J. P. 193 ; 
44 T. L. R. 43 ; 26 L. G. R. 636, D. C. 

206* Add* Afi/notoiion : — ^Retd. ShoH v, Poole 
Oorpn., [1926] Oh. 66. 

284. Add. AnnotaHon : — ^Refd. R. v. Holborn 
licensing JJ., Ex p. Stratford Catering Co. 
(1926), ^ J. P. 159. 

267. Add. Annotation: — As to (1) Refd. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

268. Add. Annotation : — Refd. R. v. Southampton 
County Confirming Committee, Ex p. Slade 
(1928), 46 T. L. K. 72. 

292a. .] — Though licensing justices have no 

jmisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they aio 
entitled to refuse the removal upon the sole 
grotmd that it would confer a great pecuniary 
gain upon appet., &> that he ought to apply 
for a new licence & pay monopoly value. — 
R. V. Southampton County CoNPiRMiNa 
(’oMMn'THH, Ex p. Slade (1928), 45 T. L. R. 
72 ; 72 Sol. .lo. 873 ; 92 J. P. Jo. 763, 0. A. 

293a. Grounds for refusal of removal — Great 
pecuniary gain conferred on applicant.] — 

R. V. SouTiiAAiPTON County Confuimino 
Committee, Ex p. Slade, No. 292a, ante. 

299. Add, Annotation : — ^Apld. R. v. Holborn 
Licensing JJ., Ex p, Stratford Cateiing Oo. 
(1926), 90 J. P. 159. 

299a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 


a matter affecting his “ dtnees or propriety.’* 
They may also adopt a certain standard 
len^h of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a ha^ fast rule to be applied 
indiscriminately. — R, v. HoiiBORN Licensing 
JJ., Ex p. Stratford Catering Co., I/td. 
(1926), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778 ; 24 L. G. R. 509, D. O. 

328. Add. Annotation: — Refd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 

339. Add. AnnotaHon : —As to (2) FoUd. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

340a. All relevant matters —Means of access 

to premises.] — Appets. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices rt'fused to sanctioix the xn*oposed 
alterations, unless app<iite. bricked up a dooj* 
which was in the yard behind the premises, 
ik> which gave access to a site on which a public 
market place was being erected : — Held : 
the words of licensing (Consolidation) Act, 
1910 (c. 21), s. 71, which were descriptive 
of the alterations requiring the justices’ 
consent, did not limit the justices to con- 
sideration of those named matters ; & it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one. — R. v. Watford Licensing 
.IJ., Ex p. Trust Houses, Ltd. (1928), 
45 T. li. R. 89 ; 72 Sol. .To. 825 ; 92 J. P. Jo. 
747, D. 0. 

342. Add. Annotation: -Refd. R. v. Watfoiul 
Licensing JJ., Ex p. ’JViist Houses (1928), 
45 T. L. R. 89. 

355. Add. Annotation FoUd. R. v. Leicester JJ., 
Ex p. AUbrighton, [1927] 1 K. B. 657. 


Part VII. — Compensation. 


A. C. 686 ; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. B. 671 ; 24 
Tj. G. R. 261, H. L. ; rensa, S. 0. sub nom. B. 


381. For the existing paragraph substitute the 
following paragraph ; — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 
parties to the resolution of the liceiisii:^ 
justices authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
di^uaMed from sitting on the compensation 
l^bunal on the ground of bias, & the decision 
of the tribunal must be set aside. — ^F romb 
United Brbwebibs Co. v. Bath JJ., [1926] 


V. Bath Compensation Authority, [1925] 
1 K. B. 685, C. A. 

AnnotaHon : — Distd. 11. r. Leicester JJ., Kx AUbrigriiton 
11927] 1 K. B. 557. 

381a. .] — The mere fact that a 

licensing justice has originated an objectipn 
to the renewal of a licence, which, conse- 
quently, is referred by him & other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence. — 
R. V. Leicester JJ., Ex p. Allbrighton, 
[1927] 1 K. B. 557 ; 96 L. J. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. R. 183 ; 
25 L. G. R. 149, D. 0. 

381b. Delegation of powers to licensing justices — 
Improper.] — R. v, Sheffield JJ., Ex p. 
Rawson (T.) & Co., Ltd., No. 202a, ante. 

394. Add. Annotation : — ^FoUd. R. v, Sheffield JJ., 
Exp)- Rawson (1927), 91 J. P. 193. 


PART IV. SECT. 2. SUB-SECT. 7.— 

D. ( b ,). 

ik. After deetrucHon of premiaeo — 
Removal to other premiiea — Excise 


lAoences Act, 1825 (e. 81), s. 11.] — The 
above sect, does not oontemplate the 
grant of a new licence, the existing 
licence being altered by the snbsti- 
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tntion therein of tho new promises 
for tb© destroyed premises. — A.-G. 
^AOKSN) V. Cavan, [1928] I. R. 98. — 



Cases 416— 757. English and Empire 

416. Add. Annotation : — ^Apld. R. v. Customs & r 
Excise Comrs., [1928] A. C. 402. | 


Part VIII. — Decisions 

463. Add. Annotation : — Generally, Refd. B. v. 
Leicester JJ., Ex Allbrighton, [1927] 1 
K. B. 557. 

543. Add. Amiotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237, 

548. Add. Annotation : — Refd. B.. v. Leicester J,T., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 

553a. On appeal from licensing Justices.' 

AVlu re, under Licensing (Consolidation) Act, 


Digest Supplement. 

424. Add. Annotation: — Mentd. R. v. ShefiSeld 
JJ., Exp. Rawson (1027), 91 J. P. 193. 


of Licensing Justices. 

1910 (c, 24), s. 29 (1), there is an appeal to 
quarter sessions against the refusal of licensing 
justices to grant a renewal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (6), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated. — ^Piper v. St. MARYliE- 
BONE Licensing J.T., [1928] 2 K. B. 221 ; 97 
L. .T. K. B. 602 ; 139 L. T. 144 ; 92 J. P. 87 ; 
44 T. L. II. 510 ; 26 L. G. R. 308, D. C. 


Part IX. — Hours of Sale. 

675a. Add. Citations .-—[1926] 2 K. B. 619 ; 96 L. J. K. B. 1 ; 90 J. P. 156 ; 24 L. G. R. 471 


Part XII. — Offences. 


607a. Sale of wine to which quinine added.] — 

Sharp v. Sparkes, No. 9a, ante. 

733a. Sale by unauthorised servant.] — A 

boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer in his 
employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hom*s. lie had never at 
any time been authorised to sell to or supply 
customers : — Held : he was not a servant 
or agent of the employer within Licensing 
Act, 1921 (c. 42), s. 4 (a), so as to make th<j 
employer liable under that sect, for supplying 
intoxicating liquor otheiwise than during 
the pennitted hours. — ^Adams v. Camp-on r 
(1928), 139 L. T. 608 ; 92 J. P. 186 ; 44 
T. L. R. 822 ; 26 L. G. 11. 542, D. 0. 

750. Add. Annotation: — Consd. Evans v, Fletcher 
(1926), 135 L. T. 153, 

751. Add. Annotaiion : — Refd. Evans v. Fletcher 
(1926), 135 L. T. 153. 


752. Add. Annotaiion : — Folld. Evans v. Fletcher 
(1926), 135 L. T. 153. 

755a. During Don-permitted hours.] — 

Resp., the licensee of a public-house, was 
found di’unk in the kitchen of the premises at 
10,30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), B. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted : — Held : since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp. — 
Evans v. FLErrcHER (1026), 135 L. T. 153 ; 
90 .7. P. 157 ; 42 T. L. R. 507 ; 24 L. G, R. 
424 ; 28 Cox, C. C. 231, D. C. 

757. Add. Annotation : — Generally, Refd. Evans v. 

^ Fletcher (1926), 135 L. T. 163. 


PART XH. SECT. 1, SUB-SECT. 3.— A. 

656 ii. .1 — Whoro a 

few ininiiU'H to closing-tinio on a busy 
fivenlng a drunken man entered a bar, 
where there were from fifty to seventy 
people, & the barman told him to get 
out, the man having turned towards 
the door, the barman, thinking he had 
loft the premlHos, took no further 
cllcctlvo steps to see that bo had done 
so, & a few minutes later the police 
found the man standing at another 
pai-t of the bar-counter : — Held : to 
constitute the offence of “ permitting ” 
drunkenness on licensed premises there 
must bo ovldonoo that the licensee, 
or bis soiwauts or agents, consented to, 
or consciously allowed, the drunken 
man to remain on the premises, & a 
** permission ** in this sense had not 
been established. — MoPahland v. 
Sparks, (1926] N. Z. L. II. 689.— N.2. 

PART XII. SECT. 3, SUB-SECT. 1. 

si. Aidbig persons to commit offence 
of being f<m7ul unlawfully on premises 
after closing hemra. 1— Whore persons 
ore found unlawfully on licensed 


premises after closing hours, even 
though tJie licensee was not a consenting 
party to their original entry, & afl4w 
thoii* entry pressed them to depart., 
but showed looseness & lack of control 
not desirable in a licensee, & did not 
turn such persons out of the premises, 
the licensee is guilty of aiding & assist- 
ing such persons to commit the offence 
of being found unlawfully on llcomsed 
promises aftor closing hours. — Arm- 
strong V. Kku^eukr, [1925] N. Z. 
L. R. 422.— N.Z. 

PART XII. SECT. 3, SUB-SECT. 2.— A. 

727 vl. .] — Liquor supplied 

on liccmsed promises, by way of gift, 
by the wife of the lioeusiH) to her guests, 
at a time whim such persons wore not 
lawfully entitled to be supplied : — 
Held : an ollenco under Licensing Act, 
1908, s. 205 (c). — Watkbson v. Low, 
11926] N. Z. L. R. 751.— N.Z. 

728 ix. .]— A residout 

in a licensed hotel was visited by tlireb 
friends, who wore non-residents. After . 
the permitted hours for the sale or 
supply of liquor, ho ordered & paid for 

720 


three rounds of drinks, which were 
consumed by himself & his guests : — 
Held : the hotelkeeper had supplied the 
liquor to the resident’s guests, Sc had 
been guilty of a contravention of 
Licensing Act, 1921 (o. 42), s. 4 (a). — 
M‘Bain V. Mitchell, [19271 S. C. (J.) 
67.— SCOT. 

733a i. ^SVx/c bu servant.} — Where 

a servant supplies bis own gruests with 
liquor after closing hours ^thout the 
knowledge of the lloonseo, the latter 
cannot bo oonviotod of unlawfully 
allowing liquor to be consumed on his 
promises. — O’C onnell v. Clausen, 
Burke v. Clausen, [1928} N. Z. L. II. 
227.— N. Z. 

»m. Proof that person making illegal 
sales licen8ee*s agent-— TaJeings from 
legal illegal sales placed in same cash 
register.] — 1C. v. Richardson (Sask.) 
(1925), 45 Can. Ciim. Cos. 142.— CAN. 

PART XII. SECT. 3, SUB-SECT. 2.— B. 

sn. LigM in bar.] — France v 
Humphreys, [1'926] S. A. S. R, 214. — 

AUS. 
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764a. “ Drunk ’'—Question of fact.]— Whether 
accused is “ drunk within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury.— R. v, Presdeb (1927), 20 Cr. App. 788 
Rep. 95, 0. 0. A. 

764b. Severity of sentence — Wanton driving By 


person “under influence of drink.”] — R. t;. 

Burdon (1927), 20 Cr. App. Rep. 80, C. C. A. 

To the cross-references following this case add 

“ :: Sale or supply in prohibited hours.] — 

See No. 733a, ante. 


PART XII. SECT. 4, SUB-SECT. 1.— 

B (a). 

sp. What constitutes offence,) — The 
mere fact of boimi: drunk in a piiblic 
placo is not an otfbnoe under Crfiiiinal 
Code, s. 23b ( / ). It Is the croatinj? 
of a disturbance whitjh is aimed at by 
that provision. — II. v. Osjorm, [1927 J 
3 D. X. R. 1018 ; [19271 2 W. W. R. 
703 ; 49 Can. Crlm. Cas. 1 ; 22 Alta. 
L. R. 582.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1.— 

B. (b). 

764a i. " Intoxicated ** — Wfiat 
amounts to,) — In order to be ffuilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the car a danger to the public. — 
MoRae V, McLAnaiiniN Motor Car 
C o., Ltd. (Alta.), [1920] 1 D. L. R. 
372; [1926J 1 W. W. R. J 01.— CAN. 

PART XII. SECT. 6, 

b i. What must he proved. — On a 

prosecution for unlawful possession of 
a still it must bo proved that informant 
was an offloor of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accused’s arrest was 
under warrant, & the liquor referred 
to in the certilicato of analysis was that 
which was seized, — R. r. MoKf.xzik 
(M an.), 119271 1 W. W. R.549 ; 45 Can. 
Grim. Cits. 137. — CAN. 

b ii. J^rior charge of huling still 

dismissed — Autrefois acqint.] — II. v. 
McKenzie (Man.) (1920), 45 Cau. Crim. 
Cas. 380.— CAN. 

c i. Proof of ,) — R. (Wipliamh) 

V. Yarisii (Man.), [192GJ 3 W. W. R. 
580.— CAN. 

PART XII. SECT. 11. 

r (p. 105) i. Hall’s 

wine.*’] — R. v. AxiaiU (1917), 40 

O. L. R. 304. - CAN. 

d (p. 105) i. Mens rea .) — 

R. r. Lambert (Out.), [19261 2 D. L. R. 
302 ; 45 Can. Crim. Cas. 300. — CAN. 

k (p. 105) i. — - Whether place 

must be specified.) — R. v. Ivan (Ont.) 
(1926), 45 Cau. Crim. Cas. 237.~'CAN. 

p (p. 105) i. ,J— Sawczdk 

V. I’ADGETr, [1927 J 1 D. L. R. 819 ; 
47 Can. Oim. Cas. 78 ; 59 O. L. R. 
038,- -CAN. 

ppp (p. 105) i. Transporta- 

tion by rail.\—ii. v. O’Keefe’s Rkveu- 
AOES, Ltd., [1926] 1 D. L. R. 520 ; 45 
Can. Crim. Cas. 153 ; 58 O. L. R. 221.- - 

CAN. 

r (p. 106) i. Motor car in 

ivh'ich liquor for sale found.) — R. v. 
Martch (Ont.) (1926), 46 Can. CiTm. 
Cas. 92. — CAN. 

a (p. 106) i. Discretion ofrnagis- 

trate. to alter charge.)— 1\. v. Healey 
(P. E. I.) (1926), 46 Can. Crim. Cas. 
296.— CAN. 

b (p. 106) i. — Grounds for 

allowing — Stenographer not sworn.) — 
R. V, Jacobs (Ont.) (1925), 45 Can. 
Cilm. Cas. 260.— CAN. 

gr. Carriage of Liquor Act (Ont.) — 
Not applicable to carnage on person .) — 
R. V. TuRCO'n’E (Ont.), 11926] 3 D. L. K. 
138 ; 46 Can. Crim. Cos. 59.— CAN. 

bb (p. 106) i. Service of summons 

— Sumciencif.) — lie Brown, [1927] 2 
1). L. R. 849 ; 47 Can. Crim. Cas. 314 ; 
50 N. S. R. 303.— CAN. 

aaa (p. 106) i. Temperance Act 

(Man.) 1924 (c. 118) — Second offence — 
First conviction more than six months 
previously — Co7ivicti<mfor second offence 
invalid .) — R. v. ZAMriuER (Man.), 

J.S. 


[1926] 2 W. W. R. 721 ; 46 Can. Crlm» 
Cas. 76. — CAN. 

aaa (p. 106) ii. Con- 

viction for second offence valid.) — R. v. 
McdLWAiN, [1927] 1 I). L. R. 1160 ; 
11927] 1 W. VV. R. 353 ; 47 Can. Crim. 
Cas. 264 ; 36 Man. L. R. 349. — CAN. 

aaa (p. 106) iii. Whether 

under different section of Act.) — R. v. 
Snare (Man.), [1927] 1 W. W. R. 138, 

47 Can. Crim. Cas. 115.— CAN. 

aaa (p. 106) iv. Act 

mandatory.) — R. v. Cherry, [1927] 

3 i). L. R. 455 ; [1927] 2 W. W. R. 290 ; 

48 Can. Crim. Cas. 180 ; 36 Man. L. R. 
565.— CAN. 

aaa (p. 106) v. Not- 

urithsUinding 1927 (c. 33), s. 5.J— R. v. 
Oaspaud (Man.), [1927] 3 W. W. R. 
301 ; 48 Can. Crim. Cas. 358. — CAN. 

aaa (n. 106) vi. Arrest — Without 

warrant — Failure to prove arrest by 
constable — A rrest invalid. ] — II. v . 
Zeniok (Man.), [1927] 3 W. .W. R. 424 ; 
48 Cau. (>Tim. Cas. 398.- -CAN. 

aaa (p. 106) vii. On Sunday 

— Arrest valid.) — R. v. Smith, [1927] 
2 D. L. R. 982 ; [1927] 1 W. W. R. 734 ; 

47 Can. Crim. Cas. 315 ; 36 Man. L. IL 
386.— CAN. 

aaa (p. lOG) viii. Keeping for 

sale.) A{. V. Nepp, [1927] 3 W. W. R. 
353 ; 48 (Jan. Crim. Cas. 275 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 106) ix. Unlawful 

possession of liquor — Liquor on premises 
not private dwelling-house — Previous 
conviction in respect of same pretn ises. ] ~ 
R. V. Rtoari), 11927] 4 D. h. R. 777 ; 
11927] 2 W. W. R. 591 ; 18 (’an. dim. 
Cas. 252 ; 37 Man. L. IL 1.— CAN. 

aaa (P. 106) x. Trial— Whether 

local venue .)— R . r . Dee (Man.), [1927] 

4 D. 1j. R. 1065 ; (1927J 3 \V. \V. R. 
529 ; 49 (jam Crim. Cas. 57.— CAN. 

aaa (p. 106) xi. Stay of proceed- 

iiigs-- Vrown eMitled to stay procad- 
iugs.) — U. (Thompson) v. Hammait 
(M ail.), [1926] 3 W. W, R. 350.— CAN. 

aaa (p. 106) xii. Sentence '■ 

Imprisonment with hard labour — 
Invalid .)"-R. v. STEELE (Mon.), [1920] 
2 W. W. R. 370 ; 45 Can. Crim. Cas. 
259.- -CAN. 

aaa (p. 106) xiii. - - 

I\iwer of court to ar/w’-ad.] — R, v. llALr; 
(Man.), [19271 2 W. W. R. 320 ; 49 
Can. Crim. Cas. 253. — CAN. 

aaa (p. lOG) xiv. Fine - 

Amount — Offence by company.) — R. v. 
Shea’s Winnu'eu Brewery, Ltd., 
[1927] 3 W. W. R. 258 ; 48 Can. (^rim. 
Cas, 322 ; 37 Man. L. R. 13.— CAN. 

aaa (p. lOG) xv. — Appeal — Ifecir- 
ing by county court judge — Cannot be 
reviewed by certiorari.) — R. v. CHxVPMAN 
(Man.) (1926), 45 Cau. Crim. Cas. 266. 
—CAN. 

aaa (p. 106) xvi. Costs — 

Of informant — Taxation .) — It. i\ SiMO- 
viTOH (Man.), [1927] 3 W. W. R. 568; 

48 Can. Crim. Cos. 399. — CAN. 

d (p. 107) i. Offences under sect. 

20 triable by single justice.) — Fx p. 
Levasseur (N. B.) (1926), 46 Can. 
Crhn. Cos. 126. — CAN. 

11 (p. 107) i. Appeal — Costs — 

Taxation .) — R. r. Brown (Sask.) 
(1925), 45 Can. Crim. Cas. 268. — CAN. 

11 (p. 107) ii. Liquor Act (Sasic), 
1925 (c. 53) — Affidavit of inexits— Con- 
dition precedent to appeal — By corpora- 
tion or association .) — R. (McDougall) 
V. Army' & Navy Veterans Assocn. 
OF Regina (Sask.), [1920] 3 W. W. R. 
695 ; 46 Can. Crim. Cas. 389.— CAN. 

U (p. 107 ) iii. Unlawful possession 

of liquor — What amounts to .) — R. v, 
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Hageuup (Sask.) (1927), 48 Can. Crim, 
Cas. 95.— CAN. 

11 (p. 107) iv. Second offence — 

First conviction more than six months 
previously — Increased penalty for second 
offence applicable, \ — K. v. Merritt 
[19271 1 1). L. U. 940 ; [1927] 1 

VV. W. R. 53 ; 4 7 (’an. Crim. Cas. 74 ; 

21 Sask. L. R. 237.— CAN. 

rr (p. 107) i. Government Liquor Act 
(B. C.), 1924 (c. l H>)~--Kecj)ing lixiuor — 
In hotel — What is part of hotel — 
Question of fact.) — R. (Lithooe) v. 
Riley (B. C.), [1926] 2 W. VV. R. 534. 

rr p. (107) ii, In restaurant 

— Liquor found in place accessible Jto 
j) uhli( — Cowvictiou quashed. ] — if. v. 
Lee Kam Way (B. C,), [1927] 3 
VV. W. R. 113.— CAN. 

rr (p. 107) iii. For sale--- 

Liquor inside chocolates.) — R. v. I’URDY 
II 927] 1 VV. W. R. 880 ; 18 Can. Crim. 
Cas. 152 ; 38 B. C. R. 267.— CAN. 

rr (p. 107) iv. Supplying liquor 

to injant — Mens rea not rLecesmry .) — 
R. P. McDonald, [1927] 1 VV. W. R. 
867 ; 48 Can. Ciiiii. Cas. 208 ; 38 
R. C. R. 298.— CAN. 

rr (p. 1 07 ) V. Interdiction order — 

Conditions jwecedent.) — R, v. Grant 
(B. C.). I102GJ 4 D. L. R. 784 ; [1926] 

3 VV. W. U. 253 ; 46 Can. Crim, Cas, 
182. - CAN. 

rr (p. 107) vi. — — Burden of proof — 
On accused .) — R. v. New Dominion 
Club (1925), 35 B. C. R. 502.-- -CAN. 

rr(p. 107) vii. Accused 

entitleAl to benefit of reasonable doulU .) — 
U. (ANDEltSON) V. Perri, [1926] 1 
VV. VV. R. 551 ; 46 Can. Crim. Cas. 
86 ; 37 B. C. R. 289.— CAN. 

rr (p. 107) viii. Trial— Whether 

local venue .) — R. v . Lynch, [1927] 1 
W. W. ii. 502 : 47 (Jau. Crim. Cjip. 
176 ; 38 B. C. R. 121.— CAN. 

a (p. 108) i. .] — R. V. 

WE.STERN Wine & Liquor Co., R. v. 
WOOTI’EN (Alta.), [1918] 1 W. W. R. 
55 ; 39 D. L. R. 397 ; 29 Can. Crim. 
C^as. 307.— CAN. 

gg (p. 108) i. Supplying liquor 

to infant — Ignorance of age im7mit€riah\ 
-R. V. Mainfroid, [1926] I D. L. R. 
1013 ; [1926] 1 W. VV. R. 465 45 

Can. Crim. Cas. 204 22 AU^x. L. R. 

17. - CAN. 

hh (p. 108) i. No appeal from 

statutory judgment on filing of copy of 
conviction of corporation.] — R. t;. St. 
Klmo Hotel Co., Ltd. (Alta.), [1926] 

4 D. L. R. 364 ; [1926] 3 VV. W. R. 
324 ; 46 (^Jan. Crim. Cas. 301. — CAN. 

hh (p. 108) ii, Local option 

areas — Creation. J — Re Local Option 
Provision op Government Liquor 
(JoNTKOL Act op Alberta, Re 
Hardisty & Rirstone, [1927] - 4 
D. L. R. 83 ; [1927] 2 VV. W. R. 711 ; 

22 Alta. L. R. 592. -CAN. 

st. Customs Act, R. S. C., 1006 
(c. 48) — Burden of proof— Of legal 
importation of goods — On accused .) — 
Re R. V. McKenzie (1926), 45 Can. 
Crim. Cos. 144 ; 58 N. S. R. 313.— -CAN. 

sv. S. P. Re R. V. Blank, [1926] 1 
D. L. R. 323 ; 45 Can. Cdm. Cos. 82 ; 
58 N. S. R. 294.— CAN. 

8W. Not on bailee.) — 

R. V. Lb Blano (N. B.), [1927] 2 
D. L. R. 793 ; 47 Can. Crim. Cas. 302. 

sx. Removal of liuuor unlawfully 

imported irUo Cari-ada.) — R. v, Baig, 
[1927] 1 D. L. R. 896 ; 47 Can. Crim. 
Cas. 58 ; 59 N. S. R. 86.— CAN. 

gy. Appeal — Right of .) — R. v. 

40 
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Part XV. — War Legislation. 

843 Add , Afinotation : — Refd. Adams v . Camfoni (1928), 139 L , T. 608. 


Batg, 11927] 1 B. L. R. 896 ; 47 Can. 
Criixi. Gas. 68 ; 59 N. S. R. 86.— CAN. 

gj, Non-complixinc.c 

with sect. 82.] — R, v. Roche (1927), 
48 Can. CWm. Cas. 210 ; 69 N. B. R . 
218.— CAN. 

sb. Irdand Revenue Act, R. 8 . C., 
1906 (c. 51) — VnUmfid hrewing — Evi- 
dence.]— U. V. Smith (Out.), L1926] 3 
B. L. R. 419 ; 46 Can. Cas. 218.— 

CAN. 

80. Prosecution- under — Con- 
dition precedent — Giving of list of seized 
articles ,] — R. (Williams) v. Yabish 
(Man.), [1926] 3 W. W. R. 586.— CAN. 

gd, Certificate of analysis — 

Contents.] — R. (Williams) v. Yaiush 
(Han.), [1926] 3 W. W, R. 586— CAN. 

gf. Conviction — Form of.] — R. 

(Metcalfe) v. Bat, [1926] 4 I>. L. R. 
829; [1926] 2 W. W. R. 582; 46 

Can. Criin. Cas. 151 ; 20 Sask. L. R. 
591.— CAN. 

sg. Excise Actt R. S. C., 1906 (c. 51) 
— Possessing wash — Conviction — Form 
of.]— It. V. Bragani, [1927] 1 W. W. R. 
914 ; 47 Can. Crira. Cas. 301 ; 38 

B. C. R. 420.— CAN. 

sj. Rretcing heer urithout licence.] 

— R. (Uanna) V. Ernest (B. O.), 
[19271 1 W. W. R. 961 ; 48 Can. Crim. 
Cae. 190.— CAN. 

d (p. 109) i. Form of .] — 

A conviction for an offence against 
the above Act omitted the provision In 
respect to the Issuing of a warrant of 
distress, & the imposition of imprison- 


ment In default : — Held : the con- 
viction was bod. — R. v, MoFahlane 
(1891), 24 N. S. R. (12 R. & G.) 64.— 

CAN. 

ddddd i. Mens rea 

necessary.] — R. v. Nadon (1926), 46 
Can. Crun. Oas. — CAN. 

ddddd ii. .] — R. v. Simon 

(Ont.) (1927), 47 Can. Crim. Cas. 167.— 

CAN. 

ddddd ill. Ry druggist — Erd- 

dence.] — Re Carroll (N. S.) (1926), 
48 Can. Crim. Cas. 208 ; 69 N. S. 11. 
183.— CAN. 

f (p. Ill) 1. TAquor seized 

identified unth mmple analysed ' — 
Convict, ion quashed .] — R. v. Hydf. 
(Out.) [1926] 2 B. L. R. 998; 45 
On. Crim. Cas. 397. — CAN. 

sk. Unlawful posf^ssion of liquor — 
Evidence.] — R. n. Hall (Sask.) (1925), 
45 Can. Crim. Oas. 147. — CAN. 

si. .]—Re COADY (N. S.) 

(1926), 46 Can. Crim. Cas. 327.— CAN. 

sm. .] — R. V. Bkuz (Ont.) 

(1927), 47 Can. Crim. Cas. 250.— CAN. 

gn. Mens rea necessary .] — 

R. V. Crawford (N. B.), [1927] 2 
D. L. R. 565 ; 47 Can. Crim. Cas, 134. 

—CAN. 

so. What amounts to — Posses- 

sion of undrinkable mash — Comdetion 
quashed .] — R. v. Boone (Ont.) (1925), 
45 Can. Crim. Cos. 148.— CAN. 

gp. Apfieal — Extension of time 

— After sentence partly served — Applica- 


tion refused,] — R. v, Hennkberbt 
( 1926), 45 Can. Crim. Cos. 156; 68 
N. S. R. 426.— CAN. 

•a. Improper use of label — Mens tea 
necessary.] — R. v. Savich (Ont.) (1927), 
47 Can. Crim. Cas. 262.— CAN. 

o (i>. Ill) i. Conanction for second 
offence — Pt valid — Where first conviction 
quashed.] — R. v. Woodr (N. S.) (1926), 
46 Can. Crim. Oaa. 3 71.— CAN. 

sr. Cet'tificate of analyst — Presump- 
tion. arising from .] — R. v, Johnston 
(O nt.) (1926), 46 Can. (^rlm. Cas. 360.— 
CAN. 

If (p. Ill) i. — RigM of— By 
Crown.] — R. v. Hodgson (1927), 47 
Can. Crim. Caa. 171 ; 59 N. S. R. 202.— 

CAN. 

ff (p. Ill) li. To whal court .] — 

R. V. CT^RK (1879), 44 U O. R. 385.— 

CAN. 

ft (p. Ill) iii. Power of appellate 

court — Cannot rniew order for destruc- 
tion of lupior.] — Re Kh attar, Re 
THERAUT..T, [1927] 2 B. L. j{. 647 ; 47 
Con. Crim. Cas. 184 ; 59 N. S. R. 101 . 
—CAN. 

hh (p. Ill) i. Effect of— 

Licence transferred — InUyricaling Liquor 
{General) Act, 1924 {No. 62 of 1924), 
ss. 16-18.] — -A.-G. (Bdtler) V. Shee- 
han. [1927] I. R. 646.— IR. 

PART XIV. SECT. 1, SUB-SECT. 2. 

f i. Payment, for customs 

rfwe.'?.]— P abkman v. Benoit (P. IC. I.), 
[1926] 2 1). U R. 975.— CAN. 
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JUDGMENTS 


Part I. — 

15, Add. Annotation : — ^Mentd. Barkwell v. Bark- 
well, fl928] P. 91. 

18. Add.. Annotation : — Mentd. Famham Grdns. 
V. Cambridge Grdns. (1928), 46 T. L. B,. 78. 

21* Add. Annotation : — ^Apld. Northwood v. 
L. 0. C. (1927), 137 L. T. 49. 

30a. Order dismissing application to postpone 

hearing of action.] — ^An order made by a 
judge dismissing an application to postpone 


AND ORDERS. 


Definitions. 

the hearing of an action in his list, ^ ordering 
appct. to pay the costs, is a “ judgment or 
order,” from which an appeal lies by leave to 
the Ct. of Appeal. — MAXWEUi v. Keun. 
[1928] 1 K. B. 645 ; 97 .L. J. K. B. 305 ; 138 
L. T. 310; 44 T. B, R. 100; 72 Sol. Jo, 
48, C. A. 

. Add. Annotation : — Mentd. Busby 

Avgherino, [1928] A. 0. 290. 


Part il. — Classification. 


48. Add, Annotation : — Mentd. The Fagernes, 
[1927] P. 311. 

52. Add. Annotations : — Refd. The Goulandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 11. P. 0. 343 ; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. O. 641. 

101. Add. Annotaiions : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. Mentd. The Modica, [1926] 
P. 72. 

127. Add. Annotation: — Folld. Earl v. Earl 
Kyle, Earl v. Earl (1920), 96 L. J. P. 23. 

147. Add. Annotation : — Mentd. lie Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

158. Add. Annotation : — Refd. The Lord Strath- 
cona (No. 2), [1926] P. 18. 

184. Add. Annotations : — As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C* 
185 ; Wigg V. A.-G. of Irish Free State, [1927] 
A. <). 674. As to (2) Apld. Jaeger v. Jaeger 
( 'O. (1927), 44 R. P. O. 437. Generally, Mentd. 
A.-G. for Ontario v. McLean Gold Mines Co. 
(1926), 95 L. J. P. C. 217. 

185. Add. Annotaiions : — Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37 ; Wigg v. A.-G. of 
Irish Free State, [1927] A, C. 674 ; Grant 
Ivnaresborough U. C., [1928] Oh. 310. 

187a. — - — .] — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Rowland 
V. Am Council (1923), 39 T. L. R. 228 ; 67 
Sol. Jo. 365 ; 40 R. P. 0. 87 ; on appeal, 
39 T. L. R. 456, 0. A. 

187b. S.P. Rowland & Mackenzie- Kennedy v. 
Aik Council (1927), 96 L. J. Oh, 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. 0. 
463, C. A. 


190. Add. Annotation : — ^Mentd. Fennell v. East 
Ham Corpn., [1926] Ch. 641. 

198. Add. Citation : — 12 Tax Cas. 166. 

199. Annotationa : — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 123. 

Add. Annotation : — ^Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

201. Add. Annotation : — Mentd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

202a. Right to proceed to trial -Notwithstanding 
default of defence.] — Where pltf. cpuld not 
liave obtained a declaration of the nature 
sought (see Rater & RatIno, No. 1158a, 
post), on a motion for judgment in defa-ult 
of defence without evidence, A. he was cdearly 
entitled to the dt>claration at the date of the 
writ, subject to his substantiating his case 
by proper evidence : — Held : he was entitl(‘d 
to proceed to trial for Uiat puri)ose & obtain 
his declaration with costs. • - Gu ant v. 
KnAUESKOHOTJGH IhiHAN COTTNCDi, [1 928 1 
Ch. 310 ; 97 L. J. Cli. 100 ; 138 L, T. 488 ; 
92 J. P. 30 ; 44 T. L. H. 224 ; 20 J^. (L H, 

214. Add, Citation : — 2 B. R. A. 779. 

217. Add. Annotaiions: — ^Mentd. Jones v. Harris 
(1926), 43 T. L. R. 1 ; Hart v. Riversdalc 
Mill Co., [1028] 1 K. B. 176. 

219. Add. Annotation: — Refd. Jaeger r. Jaeger 
Co. (1927). 44 R. P. C. 437. 

220. Add. Annotation : — Refd. The W. H. Randall, 
[1928] P. 41. 

222. Add. Annotations : — Refd. Wigg v. A.-G: of 
Irish Free State (1927), 96 L. J. P. C. 88. 
Mentd* Sheppy Glue & Chemical Works v. 
Medway River Conservators (1926), 24 L. G. R. 


PART II. SEOT. 2. SUB-SECT. 1. 

a i. Order aUomno set-off of 

costs,] — Babcock v, Standish (1900), 
19 P. R. 195.— CAN. 

74 ill. .p— B ulokb V. Home 

Insurance Co., [1927] 3 D. L. R. 1044 ; 
[1927] S. 0. R. 461.— CAN. 

1 (p. 130) i. SuMect to reference 
to etssess daTnopes.]— where tho ot. 
decides the substaatial question of 
liability In an action Sc merely refers 
the assessment of damage ,to a 
referee, reserving nothing to Itself, the 


judgment should be regrorded as a 
final jud^ent for the purposes of 
appeal. — ^Boslund v, Abbotsford 
Lbr.. Min. & Dev. CJo., [1927 1 1 D. L. R. 
279 ; 36 B. O. R. 386.— CAN. 

q 1, Order fixing remwieration of 

exeaUor.] — Re Davies, Davies v, Dug- 
gan (1927), 38 B. 0. R. 249.— CAN. 

PART 11. SECT. 2, SUB-SECT. 6.— A. 

bb 1. .] — ^Pltf, having begun 

an action by a specially indorsed writ, 
moved before a judge in chambers 
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for speedy judgment imder R. S, C. 
B. O.), Ord. 14, r. 1, 8c it was ordered 
bat judgment should be entered for 
pltf, for the principal sum & that the 
action should prooeed as to Interest : — 
Held ; the order for judgment was a 
final judgment. — National Life In- 
BCRANOB Co. V, MoOoubrat, [19261 2 
D. L. R. 660 ; [1926] S. O. R. 277.— 
CAN. 

sb« JiutgmcTtt Tnaintaining insoription 
in law,]-— Held : a final judgment. — 
Dominion Textile Ck). v. Skaife, 
[1926] S. C. R. 310.— CAN. 
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457; Dee Conservancy Board t\ McConnell, 
fl928J2K. B. 159. 

224. Add. Annotation: — Refd. Salisbury & Ford- 
ingbiidge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K, B. 506. 

228. Afld, Ayxnoiaiion : — Mentd. Catton v. Ashwell 
& Nesbit, (1928] Ch. 484. 

230. Add, Annotation : — Consd. Everett v, Ryder 
(1920), 135 L. T. 302. 

231. Add, Annotations : — Apld. Groedel v, Hun- 
garian Property Administrator (1927), 44 
T. L. R. 65. Retd. Groebel v, Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 


238. Add. Aniwtation Mentd. Hardie & Lane v, 
Chiltern, [1928] 1 K, B. 663. 

239. Add. Annotations : — Refd. Layzell v. Tiiomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

251. Add. Annotation : — Consd. R. v. Grain, 
Ex p. Wandsworth Grdns., [1927] 2 K. B. 
205. 

257. Add, Annotation : — Mentd. Gardner v. Cone, 
[1928] Ch. 055. 

260a. As to validity of foreign judgment.] — Cir- 
cumstances (see Conflict of Laws, No. 
1135a, ante) in which: — Held: the ct. had 
power to make the declaration asked for. — 
Ellerman Lines, Ltd. v. Read (1927), 
44 T. L. R. 7 ; rcvsd, on other points (1028), 
44 T. L. R. 285, C. A. 


Part IX. — Effect of Judgments and Orders. 

282. Add, Citation ; — [1926] B. & C. B. 265. 837. Add. Citation : — revsg S. O. attb nom. Be 

320. Add. Annotation : — ^Reld. Knight v. Knight Snetd, Ex p. Oxford (Bp.), 62 L. J. Ch. 724. 

(1926), 95 L. J, Ch. 33. 


Part XIII. — Enforcement of Judgments and Orders. 


366a. — .] — -Griffiths v. Hughes 

(1847), 16 M. W. 809 ; 4 Dow. & L. 719 ; 
2 New Pract. Gas. 231 ; 10 L. J. Ex. 170 ; 
9 L. T. O. S. 57 ; 11 Jm*. 813 ; 153 E. R. 


366b. —— — .1 — Gibbs v. Flight (1853), 

13 C. B. 803 ; 1 0. L. R. 329 ; 22 L. J. 0. P. 
250 ; 17 Jur. 1034 ; 138 E. R. 1417. 


■ ■ •] — A rule for taxation of cost's, & 

an allocatur thereon, do not amount to a 
“ rule ” or “ order ” within the above sect., 
so as to be capable of being registered as 


a judgihent. — Shaw v. Neale (1858), 0 
II. L. Cas. 581 ; 27 L. J. Ch. 444 ; 31 L. T. 
O. S. 190 ; 4 Jur. N. S. 695 ; 0 W. R. 035 ; 
10 E. R. 1422, 11. Ji. ; revsg. on other points 
(1855), 20 Beav. 157. 

Annoiationa : — Mentd. Beavan v. Oxford (1855), 6 Do G. M. 
& G. 492 ; Turner v. Letts (1855), 20 Beav. 185 ; Hopkin- 
Bon V. Itolt (1861), 9 U. L. Oas. 514 ; Mcnzies v. Li^htfoot 
(1871), L. R. 11 Kq. 459 ; North v. Sl^ewart (1890), 15 
App. Cas. 452 ; Briscoe v. Briscoe, [1892] 3 Ch. 543 ; He 
Knight, Knight v. Gardner, [1892] 2 Ch. 368 ; Mcguer- 
ditchian v. Lightbonnd, [1917] 2 K, B. 298. 

371. After this case add “ Order of Probate 

Division.] — Sec Executors, Vol. XXIII., 
p. 281, No 3480.” 


Part XVI. — Interest on 


403. Add. Annotation : — ^Mentd. I. R. Comrs. 
Fisher’s Exors., [1926] A. C. 395. 

407a. Erroneous decree.] — Hamilton 

Houghton (1820), 2 Bli. 169; 4 E. R. 29( 

H. L. 

AnnoUitiona:—^m(^. Bateman v. Margorison (1853), ] 
Beav. 477. Mentd. Colclough v. Storum (1821), 3 BU. 18] 
White V. Pariither (1829), 1 Knapp, 179. 


419a. Costs ordered to be charged on property.] 

Held : as the costs were an equitable charge, 
they bore interest at four p(^r cent. — L ip- 


Judgments and Orders. 

p.uii) Ricketts (1872), L. R. 14 Eq. 291 ; 
41 L. J. Ch. 595 ; 20 W. R. 898. 

Annotations : — Consd. Eardloy v. Knight (1889), 41 Ch. D. 
537. Apprvd. He Drax, SavUo v. Drax, [1903] 1 Ch. 781. 

422a. .] — The ct. will give interest on 

costs payable out of a fund which cannot 
be immediately realised. — Tie Campbell’s 
Trusts (1871), 19 W. R. 427. 

430. Add, CitcUion : — 16 Asp. M. L. 0. 524. 

448a. S. P, Fox v. Charlton, Charlton v. Fox 
(1865), 6 New Rep. 352. 


PART II. SECT. 3, SUB-SECT. 6. 

Declaraiory Judornenta Act, 1908 
--Lhacrction of court — Antietpatorv con- 
atn^Uon.] — The Jurisdiction of tbo ct. 
to give or make a declaratory judgment 
or order under sect. 3 of the above 
Act Is discretionary. & the ct. will not 
give or make snch judgment or order 
by way of anticipatory interpretation 
or coustruotlon of statutory powers In 
the abstract, without knowledge of the 
facts & circumstances imder which 
su^ powers might be exorcised, or 
without any certitude that many of the 
powers will ever be exercised. Neither 


will the ot. exercise its discretion to 
give or make any judgment or order on 
a question of construction which, 
whichever wav it is decided, does not 
necessarily put an end to the litigation. 
— Dairy Propriktary Assoon. (Inc.) 
V. New Zealand Dairy Produce 
Control Board, [1926] N. Z. L. R. 

£ O _ mS ^7 


•f. Whether binding on CrovM .] — 

The Crown is not bound by the above 
Act, In a case where the quostinn raised 
Involves a decision affecting a monetary 
claim against the Crown.—^oDouGALL 
V. A.-G., [1925] N. Z. h. R. 104,— N.Z. 
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PART IX. SECT. 6. 

836 J. Effect of covcTiant to pay 
interest — Mortgage .] — By a mtge. the 
mtgor. covenanted, by a separate 
covenant, to pay Interest. The mtgeo, 
obtained judgment against the mtgor. 
for the principal & Interest duo : — 
Held: the security of the mtge. was 
not * merged in the judgment. — 
Lowry v. Williams, [1895] l i. r. 
274.— IR. 

PART XIV. 

■k. Judgment not registered — Priority 
of mortgage .] — ^Mineral Pboduoto Co, 
V. Continental Trust Co, (1906). 
37 S. O. R. 617.— can. ^ 



Vol. XXX. — Tndgments. Cases 492—577. 


Part XVII. — Judicial Decisions as Authorities. 


492. Add, Annotation : — ^Mentd. Re Mason (1927). 
97 L. J. Ch. 321. 

494. Add, Annotation : -Mentd. Re Wait. (1927, 

1 Ch. 006. ’’ 

495. Add, Annotation : — Mentd. Johnson v, Clarke. 
[1928] Ch. 847. 

498a. ; — ] — (1) When any tribunal is bound 

by the judgment of another ct., either superior 
or co-ordinate, it is bound by the judgment 
itself ; & if from the opinions delivered it is 
clear what the ratio decidendi was which led 
to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty n ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general x>rinciple ; 
but if the decision rests upon a general 
doctrine, it binds all cis. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere. — 
(treat Western Ry. Co. v, Mostyn 
(Owners), The Mostyn, [1928] A. C. 67 , 
97 I., J. P. 8 ; 138 L. T. 403 ; 92 J . P. 18 ; 
44 T. L. R. 179 ; 20 L. G. R. 91 ; 17 Asp. 
M. L. 0. 367, H. L. 

Annotatio7is : — Generally, Mentd. Withain Outfall Board v. 
Boston Corpn. (1926), 136 L. T. 756 ; Deo Conservancy 
Board v, MoOonneU, [1928] 2 K. B. 159. 

604. Add, Annotation : — Generally , Mentd. G. W. 

K, V, Dunlop Rubber Co. (1926), 42 T. L. R. 
370. 

506. Add, Annotation : — Refd. Koskas v. Standard 
Mai'ino Inscc. (1920), 42 T. L. R. 692. 

506a, Cases decided on demurrer.] — Observations 
of ScRU'iTON, L.J., as to the extent to which 
cases decided on demurrer are to be regarded 
as authorities. — 8 t. Anne’s Weix Brewery 
C o. V, Robpjrts (1928), 140 L. T. 1 ; 92 
J. P. ISO ; 44 T. L. R. 703 ; 20 L. G. R. 638, 
C. A. 

520. Add, Annotations : — Mentd. Robertson v* 

S. S. Appalacheo, Rovira v. Same (1926)] 
136 L. T. 488 ; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. 0. C. 440. 

621. Add, Annotation : — Mentd. Mergenthaler 

Linotype Co. v. Intertype Co. (1920), 42 

T. L. R. 682. 

525a. .]— In doubtful cases the cts. attiich 

some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of I^rds nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling c/ises of much liigher 
authority than the decision in this case 
[Birkenhead Guardians v. Brookes (1906), 95 

L. T. 359, decided by Ridley & Darling, JJ.] 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrutton, L.J.), — 
Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 


631. Add. Annotation : — ^Mentd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K, B. 691. 

542. Add, Annotation : — ^Refd. United States Ship- 
ping Board v, Strick, [1926] A. 0. 645. 

546. Add. Annotation : — Mentd. Boome v. Wicker. 
[1927] 1 Ch. 007. 

651. Add. Citations :'—[l92Q] A. 0. 545 ; 31 Com. 
Cas. 357 ; 17 Asp M. L. C. 40. 

Add. Ayinotation : — ^Mentd. Hogai'th v. Cory 
(1926), 95. L. J. P. C. 204. 

654. Add, Ayinotation : — ^Mentd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
559a. Affecting revenue.] — Tax \ses ought not to 
be unsettled (I^ord Sumner;. — Smith (John) 
& Son V. Moore, [1^92 1] 2 A. O. 13; 90 
L. J. P. 0. 149 ; 125 L. T. 481 ; 37 T. L. R. 
613 ; 65 Sol. Jo. 492 ; 12 Tax Cas. 266, H. L. 

Annotations: — FoUd. Elliott v. Duchess Mill (1926), 05 
L. J. K. B. 963. Mentd. Wankie Colliery Co. v. 1. H. 
Comrs.. (192*21 2 A. C. 61 ; Boase Splnninfi: Co. v. I. li. 
Comrs. (1926), 135 L. T. 211 ; British Insulated Sc Helsby 
Cables v. Atherton, [19*201 A. O. 205; I. tl. Comrs. v, 
Newcastle Broworlos (192G). 95 L. J. K. B. 936; I. 11. 
Comrs. V. Norihileet Coal & Ballast Co. (1927), 12 Tax 
Cas. 1102; Thompson v. 1. It. Comrs., I. R. Comrs. v. 
Tiiompson (1927), 12 Tax Cas. 1091; Mollettv. Wtavoley 
CJoal & Iron Co., [1928] 2 JC. B. 405. 

569. Add. Anyiotation : — Mentd. Hyman r. Hyman, 
Hughes V, Hughes (1028), 139 L. T. 416. 

569a. ,] — Where a broad principle has 

been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lord Cave, 0.). — 
Newton v. Guest, Keen Netixepolds, 
Ltd. (1926), 135 L. T. 386 ; 70 Sol. Jo. 680 ; 
19 B. W. 0. 0. 119, H. L. 

Annotations: — Apid. Robertson r. S.S. Appalaoheo, Rovira r. 
S.S. Appalachee (1926), 136 L. T, 488; iUoule v. l^Iarmite 
Food Extract Co. (1927), 20 B. W. C. C. 440. Mentd. 
llowolls V, Powell Duffryu Steam Coal Co., (19261 1 K. B, 
472. 

569b. — - .] — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, C.). — Jones v. South- 
West Lancashire Coal Owners’ Assocn.. 
[1927] A. O. 827 ; 96 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. R. 725 ; 71 Sol. .To. 080 ; 
sub nom. Thomas v. Evans (Richard) & Co. ; 
Jones v. South-West Ijancashirb Coal 
Owners’ Assocn., 11 Tax Cas. 790, H. L. 

569c. — .] — Great Western Ry. Co. v, 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

571. Add. Annotation : — Mentd. Hyman p. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

577. Add. Annotations : — ^Refd. Hart v, Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Mentd. 
Small V, Easson (1920), 12 Tax Cas. 351 ; 
Bourne & Hollingsworths. I. R. Comrs. (1921), 
12 Tax Cas. 483 ; British Insulated & Helsby 
Cables v, Atherton, [1926] A. 0. 205; Mitchell 
V. Noble, [1927] 1 K. B. 719; Green v. 
Gliksten (1928), 139 L. T. 12; Mallett v. 
Htaveley Coal & Iron Co., [1928] 2 K. B. 405 ; 
Morley v. Lawford (1928), 45 T. L. R. 30; 
Rees Roturbo Development Syndicate v. 


PART XVII. SECT. 1. 

494 1. tV/iat part of decision binding 


— Ordy ratio decidendi .] — -Only the 
principle xipon which a coho is decided 
is bindlnff upon a court of co-ordinate 
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jurlsdlotiou & inferior cts . — lie Ma. 
Mya V. Ma Tsecm (1926), I, L. R. 1 
Ran. 313.— IND. 



Cases 677— 628e. 


ENaLisH AND Empire Didest Supplement. 


I. B. Comrs., Same v. Duoker (1928), 18 Tax 
Oas. 300, 

588a. .1 — decision of the appeUate ct. in 

a colony which is regulated by En^ishlawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Piivy Council. — ^Bobinb 
V, National Trust Co., [1927] A. C. 615 ; 
90 L. J, P. C. 84 ; 137 L. T. 1 ; 43 T. L. B. 
243 ; 71 Sol. Jo. 168, P. C. 

588b. .] — Great Western By. Co, v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

595a. Question of maritime law.] — A judgment of 
the House of Ijords upon a iirojier maritime 
question, whether ^ven in an Englisli or in 
a Scottish appeal, is of equal authority in 
all the Admlty. Cts. of the kingdom, — 
Currie v. McKnight, [1897] A. C. 97 ; 60 
li. J. P. C. 19 ; 75 L. T. 457 ; 13 T. L. B. 
53 ; 8 Asp. M. L. C. 193, H. L. 

Annotations ; — Refd. Blairmore S.S. Co. v. Macredle, [1898] 
A. C. 693. Mentd. The Rlpon City, [1897] P, 226 ; The 
Veritas, [19011 P. 304 ; The Bimis, [19071 P. 137 ; The 
TervfUiUs [19221 P. 259. 

597. Add* Annotations : — Consd. Barton-upon- 

Iiwell Union v Wycombe Union, [1926] 2 
K. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1926), 43 T. L. B. 89. 

599. Add. Annotations : — ^Mentd. Sheppy Glue & 
Chemical Works v. Medway Biver Conserva- 
tors (1926), 24 L. G. B. 457 ; Wigg v. A,-G. of 
Irish Free State (1927), 96 L. J. P. C. 88 ; Dee 
0/onservancy Board v. McConnell, [1928] 2 
K. B. 169. 

600. Add Annotations : — Held. Rc Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

601 Add. Annotation : — Refd. He Ai*ticle X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. 

602. Add. Annotations : — Refd. He Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. B. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 


608. Add. Annotations : — ^Mentd. J ones v. Waring 
& Gillow, [1926] A. 0. 670; Auchteroni v. 
Midland Bank, [1928] 2 K, B. 294. 

604. Add. Annotation : — Refd. Venn v, Tedesco, 
[1926] 2 K. B. 227. 

605. Add. Annotation : — Consd. Venn v. Tedesco,. 
[1926] 2 K. B. 227. 

608. Add, Citations : — 96 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. B. 496. 

609. Add. Annotation : — ^Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

611. Add. AnnotaHon : — ^Mentd. Eoskas v. Stan- 
dard Marine Insce. (1926), 42 T. L, B. 692. 

614a. Colonial appellate court.]— Robins v. 

National Trust Co., No. 688a, ante, 

621. Add. Annotation : — Generally^ Mentd. Earle 
V. Hemsworth B. D. C, (1928), 44 T. L. R. 

606. 

626. Add. Annotation : — Mentd. Venn v, Tedesco, 
[1926] 2 K. B. 227. 

628a. .] — (1) Where a Ct. of Appeal has 

before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of tlie previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall foUow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L. J.). — Glaskie v. 
Watkins, [1927] 2 K. B. 181 ; 96 L. J. K. B. 
469 ; 137 L. T. 132 ; 43 T. L. R. 314 ; 71 
Sol. Jo. 192, C. A. 

628b. Conflicting decisions.] — Gjaskie r. 

Watkins, No. 628a, ante, 

628c. .] — Observations by Scrutton ^ 

Sargant, 1j. JJ., where there wem con- 
flicting decisions of tlic Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider tic decide the matter for 
itself. — Smith v. Schilling, [1928] 1 K. B. 
429 ; 97 L. J. K. B. 276 ; 138 L. T. 476 ; 44 
T. L. B. 109, C. A. 


PART XVII. SECT. 4, SUB-SECT. 1.— 

B. 

im. On colonial court — Conirary 
decision of f^rivy Council .] — Lobb v. 
ROCKWOOD liUBAL CREDITS SOCIETY, 
No. 603 ii, post, — CAN. 

PART XVII. SECT. 4, SUB-SECT. 2. 

603 ii. Contrary decision 

by House of Lords .] — ^Whllo a decision 
of the Privy Counou on a point actually 
decided by it is bindlmr on a Canadian 
ct., even though there is a contrary 
docisiciii on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the 
IMvy Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of Lords. — Lobb v. Rookwood 
Rural Credits Society, [1926] 2 
D. L. R. 819 ; [1920] 2 W. W. R. I ; 
36 Man. b. 11. 499.— CAN. 

608 Hi. Courts in India .] — 

A dedaion of the Privy Council binds 
all the cts. in India, at auy rat.e as soon 
HS the decision is promulgated & comes 
1o the knowledge of a ct. In India. — 
NiKOAprA Marbasappa Ableshvak 

r, GVANAJI POURAJI MABWADI (1926), 
1. L. R. 61 Bom. 231.— IND. 


iv. The 

decisions of the Privy CJoimofl arc 
absolutely binding on all cts. in India. 
—Re Ma Mya V. Ma Thktn (1926), 
I. L. R. 4 Ran. 313.~IND 

PART XVII. SECT. 4, SUB-SECT. 3. 

624 iv, .] — A decision of the 

Appellate Div. is binding on it & on 
trial judges within the provlnoe, unless 
& until it is overruled by a higher ct. 
The belief that a higher ct. would take 
a different view from that expressed 
by the Appellate Dlv., though founded 
on genem reasoning in other cases 
decided by the higher ct., is not a 
sufficient reasoning for not following 
the decision of the Appellate Div. — 
Dowsett V, Edmunds (Alta.), [1926] 
4 D. L. R. 796 ; [1926] 3 W. W. R. 
447 ; '46 Can. Orlm. Ca«. 330.— CAN. 

681 ili. .] — ^A decision of 

the Enidlsh Ct. of Appeal, which is not 
in conflict with a decision of the 
Supreme Ct. of Canada & has not boon 
departe<l from by the Privy Council 
or overruled by the House of Lords, is 
binding on the K. B. of Manitoba with 
respect to the interpretation of an Act 
In the same terms os those of the Act 
interpreted In the Ct. of Appeal's 
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decision, even though that decision is 
contrary to one given by a Ct. of Appeal 
of another province, — Lowery v. 
Lamont (Man.). [1927] I D. L. R. 609 ; 
[1927] 1 W. W. R. 95.— CAN. 

t i. .] — Dowsett o. Edmunds 

(Alta.), No. 624 Iv, anfe..— CAN. 

f ii. .] — Decisions of the highest 

ot. of a provlnoe ai*e absolutely binding 
on all subordinate cts. in tliat province. 
— Re Ma Mya v. Ma Thbin (1926), 
I. L. R. 4 Ran. 31 3.— IND. 

PART XVH. SECT. 4, SUB-SECT. 6. 

641 i. On another JHHsUmal Court — 
Court equally divided,] — The decision 
of an equal^ divided Dlv. CJt. is binding 
on all Div. Cts. — Drtsooll v. Oollstti, 
[1926] 2 D. L. H. 428 ; 58 O. L. R. 444. 
—CAN. 

PART XVII. SECT. 4, SUB-SECT. 7.— 

.<A« 

668 i. General rwZs.]— Vnier© cts. 
have co-ordinate jurisdiction the 
practice in India appears to be that 
the decisions of ono such ot. are not 
regarded as binding another. — Re Ma 
Mya V. Ma Turin (1926), 1, L. R. 4 
Ran* 313.— IND. 



Vol. XXX. — Judgments. Cases 629a — 788. 


629a. Court of Criminal Appeal.] — Puactice 

Note (1928), 20 Cr. App. Rep. 186. 

681. Add, Annotation : — ^Mentd. Ellesmere v, Wal- 
lace (1928), U T. L. R. 798. 

631a. Colonial appellate court.] — R ok- 

INS V, National Trust Oo., No. 588a, ante , . 

642. Add, Annotation : — ^Refd. Lowther v, Clifford, 
[1927] I K. B, 130. 

642a. Conflicting decisions.] — Where there 

are two previous decisions of the Div. Ot., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to respect the 
decision of the ct. of three judges. — D e 
Vries v, Smallridge, [1928] 1 K. B. 482 ; 
97 L. J, K. B. 244 ; 138 L. T. 497, 0. A. 

642b. — .] — Observations, where there were 

two inconsistent lines of authorities as to the 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself. — R atkinsky v. Jacobs, 
[1929J 1 K, B. 24 ; 97 L. J. K. B. 66« ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. I.. R. 648 ; 
72 Sol. Jo. 364 ; 20 L. G. R. 380, D. 0. 

Annotation : — Mentd. Lloyd v. Cook, Qoudge d. Broiij?Iiton, 
Biiixsoii tJ. Miatt. Bartram v. Brown, Barker r. Uutson, 
[1920] 1 K. B, 103. 

643. Add, Annoiaiions : — Mentd. United Billpostiiig 
Co. V, Somerset (k)unty Council (1920), 95 
L. J. K, B. 899 ; Everton v. Walker (1927), 
137 L. T. 694. 

653. Add, Annotation : — Mentd. Bernard v, 
WiUiams (1928), 139 L. T. 22. 

661. .] — When there is the decision of a ct* 

of co-ordinate jurisdiction upon the point, 
um*e versed by a ct. of error, we ought to 
consider ourselves bound by it (WlLUE, C.J.). 
— Barker v, Steai> (1847), 3 C. B. 946 ; 
5 Ry. & Can. Cas. 46 ; 10 L. J. C. P. 160 ; 
8 L. T. O. S. 390 ; 11 Jur. 90 ; 130 E. R. 
379. 

Amwlation: — Mentd. Norris Cottle (1850), 2 H. L. Cay. 
647. 

679a. .] — Semble : a decision of the Exchequer 

Chamber, where the judges were etiually 
divided, will be regarded as binding on the 
Ct. of Appeal. — Hart v, Riversdale Mill 
Co., [1928] J K. B. 170 ; 90 L, J. K. B. 691 ; 
137 L. T. 304 ; 01 J. P. 135 ; 43 T. L. R. 390 ; 
71 Sol. Jo. 407, 0. A. ; on appeal from S. O. 
HiAb nom, Riversdale Mill Co. v. Hart, 
[1927] 1 K. B. 624, D. O. 

706. Add, Annotations : — Mentd. Chesierman v. 
Federal Taxation Comr., [1920] A. C. 128 ; 
I. R. Comrs. v, Falkirk Temperance Caf<5 Trust 
(1926), 11 Tax Cas. 363 ; I. R. Comrs. v, Glas- 
gow Musical Festival A^socn. (1926), 11 Tax 
Cas. 154 ; I. R. Comrs. v, Peeblesshire Nur-sing 
Assocn. (1926), 11 Tax Cas. 336 ; Martin v, 
Lowry, Martin v. I. R. Comrs., [1926] 1 K. B. 


550 ; Scottish Woollen Technical College, 
Galashiels v, I. R. Comrs. (1926), 11 Tax Cas. 
139 ; I. R. Conu‘s, v, Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 69 ; Re Williams 
Public Trustee v, Williams, [1927] 2 Ch. 283 ; 
Adamson v, Melbourne & Metropolitan Board 
of Works (1928), 46 T. L. R. 3 ; General 
Medical C’ouncil v, I. R. Conn’s., English 
Branch of Generjil Medical C^ouncil v, I. R. 
Comvs, (1928), 97 Ju J. K. B. 678. 

709a. .] — Decisions of the cts. in Ireland 

are not binding on an English ct,, & if they, 
conflict with decisions in England, or if they 
are not consistent with the ct.^s view of the 
Englisli law, the ct. will decline to follow 
them . — He Inman, Inman v, Inman, [1903] 

1 Ch. 241 ; 72 L. .1. Ch. 120 ; 88 L. T. 173 ; 
51 W. R. 188 ; 47 Sol. Jo. 92. 

714. Add, CitalUrns L, J K, B. 936; 135 

L. T. 618 ; 42 T. l^K. (i09 ; 70 Sol. Jo. 
734, C. A, ; ajfd, stib no7n, Newcastle 
Breweries, JjTb. v. Inland Revenue Comrs. 
(1927), 96 L. J. K. B. 735 ; 137 L. T. 426 ; 43 
T. L. R. 476 ; 12 Tax (Jas. 927, 11. L. 

•Add, Annotations : — Mentd. Ford v, I. R. 
('omrs. (1926), 12 'I'ax ( Uis. 997 ; English 
Dairies v. Phillips. English Dairies v, I. R. 
(Jomrs. (1927), 11 Tax (y’as. 597 ; Lambert v, 
I. K. Comrs. (1927), 12 Tax Cas. 1053. 

717. Add, Annotation : — Generali}/, Mentd. Lake 
e, Simmons (1926), 95 L. J. K. B. 58(1 

718. Add, Amiotations : — Refd. Buerger v. New 
York Life Assce. (1927), 9(» L. J. K. B. 930. 
Mentd. Sassoon r. International Banking 
Corpn., [1927] A. C. 711. 

724. Add. Annotation : — Mentd. N. V. Kwik Hoo 
Tong Handel Maatscliappij v. Finlay, [1927] 
A. C. 604. 

727. Add. Annotations : — ^Mentd. Buerger v. New 
York Life Assce. (1927), 96 1 a ,T. K. B. 930 ; 
Sassoon ik International Banking Corpn., 
[1927] A. C. 711. 

728a. Shipping decisions.] — American 

shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
Gosse Millard v. Canadian Government 
Merchant Marine, [1928] 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 ; 17 Asp. M. L. C. 
385 ; 33 Com. Cas. 139, C. A. ; snb 7iom, 
Gosse Millard v. Canadian Government 
Merchant Marine, American Canning Co. 
V. Canadian Government Merchant 
Marine, 97 L. J. K. B. 193 ; on appeal 
(1928), 45 T. L. R. 63, H. L. 

Annotation : — Mentd. Foreman & Ellauis v. Federal Steam 
Navigration Co., [1928] 2 K. B. 424. 

. Add, Annotation ; — Mentd. Wycombe Grdns. 
V. Barton-upon-Irwell Grdns. (1926), '43 
T. Ja R. 89. 


PART XVII. SECT. 4, SUB-SECT. 7.— 

D. 

693 ii. S. P, Rosa v. Fiset, [1926] 
3 D. L. R. 289 ; [1926] 2 W. W. R. 
422 ; 20 Sask. L. R. 553.-~CAN. 

PART XVII. SECT. 4, SUB-SECT. 13. 

Bt. India,] — The decisions of the 
Suddor Dewanl Adawlat Sc the Sudder 
Nijsamat Adawlat arc not binding on 
the High Cts.— J?6 Ma Mva v, Ma 
Thbin (1926). I. L. R. 4 Ran. 313. - 
IND. 

sv. .]— boclHioiis of the highest 

(jt. of a province are absolutely binding 
on all subordinate ots. in that province. 
Sc ordinarily dodsious of a full bench ot 


a superior ct. are binding on benches 
other than lull benches of that ct. & 
on all Judges of that ct. sitting singly, 
& dcoisions of benches are binding on 
single judges. — lie Ma Mva v, Ma 
Thein (1926), I. L. R, 4 Ran. 31.3.-- 
IND. 

tw. Banna — Chief Court of 

IxtUHr Burtna — Whether binding — (hi 
High Cowrf.l— The High Ct. . in the 
exercise of its t»rdinary original Sc 
ai)i)^ato jurisdictions is not l)oiiiid by 
decisions of the Chief Ct, of Lower 
Burma, although its decisions are 
conditional authorities of the highest 
value to which tho greatest weight & 
roepoot must bo attached. — He Ma 
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Mta V, Ma Thetn (1926), 1. L. R. 
Ran. 313.— IND. 

subordinate courts.] — On points whore 
there is no decision of the High Ct., 
subordinate cts. in Lower Burma are 
still bound by the rulings of the Clitof 
Ct., Sc subordinate ots. in Upper Burma 
are stUl bound by the decisions reported 
in Upper Banna Rulings. Under 
Govt, of India Act, s. 107, the High 
Ct. lias power, if it so desires, to direct 
the subordinate cts. In Upper Birrma 
tn'iegard themselves as bound by tho 
dceislous of a bench of the Chief Ct. 
or oven of a single Judge of that ct. — 
Re Ma Mya v. Ma Thetn (192G), 
I. L. R. 4 Ran. 313.— IND. 



Cases 789ar— 787a. English and Empire Digest Supplement. 


739a. Discrepancy between reports.] — Where a 
case was reported in 1893 both in the Law 
Beporis & in the Law & the reports 

. differed both in the narrative of facts & in 
the words of the judgments, Lord Buck- 
master assumed that *in the Law Reports 
’ there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement. — Fair 
MAN V . Perpetual Investment Building 
Society, [1923] A. C. 74 ; 92 I.. J. K. B. 50 ; 
128 L. T. 386 ; 87 J. P. 21 ; 39 T. L. B. 64. 
H. L. 

Annotations : — Mentd. Cockbuin v. Smith, 11924] 2 K. B. 


119; SutclIfCo V, Clients Investment Co., [1924J 2 K. B. 
746; Ooleshill r. Manchester Corpn., [1928], 1 K. B. 776. 

782. Add, Annotations : — Mentd. Hall v. Pirn 
(1927), 82 Com. Oas. 144; Patrick v. liusso- 
British Grain Export Co., [1927] 2 K. B. 636. 

787a. .] — Except on points of practice, the 

Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(SwiNPBN Eady, j .). — Re Smith’s Settle- 
ment, Wilkins v Smith (1902), as reported 
in [1903] 1 Oh. 373. 

Annotations : — Mentd. Re Brydono’s Sottlrat., "Cobb t\ 
Blaokbnrne, [1903] 2 Ch. 84 ; Boyco v. WaBbrongb, [1922] 
1 A. C. 425. 
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Vol. XXX.— Cases 99-571a. 


JURIES. 


Part VII.— -Juries of Issue and Assessment. 


99. Add, Annolaliom : — Generally, Mentd. R. v. 
Hams, [1927] 2 K.B. 587; R.v. Noble (1928), 
20 Cr. App. Rep. 191. 

292. Add, Annotations : — Mentd. R. v, Chesshirc, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47; Statham r. Statham (1928), 45 T. L. R. 
127. 

295a. Death of Judge.] — Semble : a judge has no 
jurisdiction to continue the liearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before tlie jury & 
another judge. — Ooleshill v, Manchester 
O oRPN., L1928] 1 K. B. 77(5 ; 97 L. J. K. B. 
229 ; 138 L. T. 637 ; 92 J. P. 37 ; 44 T. L. R. 
258 ; 26 L. (L R. 124, 0, A. 

301a. .] — ^Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury. — B e FREViu:iE v. Dim. 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
0. A. 

303. Add, Annotaiion : — Mentd. De Fieville v. 
Dill (1927), 43 T. L. R. 431. 

421. Add. Annoialhm : — Refd. Campbell v. Poliak, 
(1927] A. O. 732. 

423a. ~ Jury finding verdict before all evidence 
, given.] — De Frevllle v. Dill, No. 301a, 
ante. 


423b. Jury informed that defendant Insured.] 

— Where the established rule of practice, 
that in an accident case it should not bo 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whoso advocate has violate<l the 
rule. — (tRINIIAM r. DAVIE.S (1928), 139 L. T. 
379 ; 41 T. L. R. 523 ; 72 Sol. Jo. 303, 1). 0. 

443. Add. Annotations : — Ment Broome v. Agar 
(1928), 138 L. T. 698 ; Lockhart v, Harrison 
(1928), 139 L. T. 52D 

475. Add. Anwo/u/iun ; ' Refd. Dew v. United 
British 8.S. Co. (1928), 139 L. T. 628. 

476. Add. Annotaiion : — Expld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

571a. ' - - . 1 — Where an action for damages, 

based on a hrt'ach of a statutt)i*y regulation 
mad(j under Merchant Sliii>ping Act, 1894 
(c. 60), was tried by a. judge with a jury, 
A; several questions were l(‘ft to the jury, 
which they aiisw<^i ed : - Held : as t he answers 
of thf‘ jury to the ((uestions left to them were 
siillicient to determine the case, the judge 
was not entitled to ask t hem to reconsider 
th(dr findings on the (Question of the etiective 
cause of the a(;cid(‘nt, the judge had 
thereby misdirected the jury. — Dew v. 
United British 8.8. Co., Ltd. (1928), 139 
J.. T. 628, C. A. 


PART I. 

sa. Order {jranting — “ Common ” in- 
advertenil}/ inserted — Amendment of 
order,] — Held : the order should he 
amended by etrikiiif? out the word 
“ common.’* — Brausuaw v. U. C. 
Rapid Transit, [1927] 1 D. L. H. 599 ; 
:18 B. C. li. 64.— CAN. 

PART VII. SECT. 2. 

72 iii. .] — Accused, except 

in cases of trial for hiffh treason or 
misprislnn of treason, has no right to 
inspect the Jury panel — H. v. Baum 
(1927), 27 S. H. N. S. W. 401 ; 44 
N. 8. W. W. N. 136.- -A US, 

PART VII. SECT. 6. SUB-SECT. 3.— 
C. (b) i. 

183 i. Revad,, 84 S. G. H. 228. 

PART VII. SECT. 6, SUB-SECT. 4. 

80 . Several actions tried togetfier .] — 
Plve actions were brought by different 
pltffl. against two -defts. & were by 
consent tried together before a judge 
& jury : — Held : the consent to try 
the actions together did not give a 
right to more than four peremptory 


PART VII. SECT. 13, SUB-SECT. 4. 

561 i. Special waiter -Statement of 
reasons.] — Held the rciisous could 
not be ignored, — S utton v. Smith, 
[1927 J 3 D. L. It. imm ; [19271 2 

W. W.R, 481 ; 38 B. C. H. 455.— CAN. 

PART VII. SECT. 15. 

571 ii. — .] -If ail answer 

given by a jury to a (luostiori is not 
clear or sufliciciitly (‘xplanatory, it is 
a proper course for the trial judge to 
ask them to retire again & answor such 
supplementary questions as may bo 
submitted to them for the purpose of 
further *ducidation. — PATiKKaoN v, 
Saskatchewan ORKAAiERy Co., Ltd., 
[1921] 3 W. \V. Ii. 554 ; 62 D. L. R. 
387 ; 14 Sask. Ii. U. ;>44.— CAN. 

571 iii. -- - .1— Where a jury 

has rfven a gencml answer to a 
question & has been sent hack to give 
a more definite answer & does answer 
more definitely, the lost answer' is 
its i*cal answer & the one which must 
govern. — Barlow V. Canadian Pacific 
Ry., [1926] 2 D. L. R. 956 ; [1926] 
2 W. W. R. 11 ; 31 Can. Hy. Cas. 
414 ; 35 Man. L. R. 517.— CAN. 


ehallongos on ea.eh side. — (J av Co., 
Ltd. V. Trick, [1927] 1 D. L. It. 
1091 ; 60 O. L. K. 8. -CAN. 

PART VII. SECT, 10, SUB-SECT.4. 

sd. Agrecirwnt after further considera- 
tion for few minutes — No ground for 
setting verdict aside.] — Barry v. Ruben- 
8TE1N (N. B.), [1926J 1 D. L. R. 445.— 

CAN. 

PART VII. SECT. 10, SUB-SECT. 8.— 

B. (b). 

q i. .1 — The power given a trial 

judge by King's Bench Act, R. S. 8., 
1920 (c. 39), 8. 47 (1), to dispense with 
a jury, although a jury has been claimed 
by one of the parties, is one which 
should bo exercised with judicial tlis- 
crotlou, t.e., the judge must give some 
good i*casoa for depriving the party 
of his right to a jmT* — Bloomabrt v. 
Dunlop (Sask.), [1926] 4 D. L. R. 273 ; 
[1926] 2 W. W. 11. 817.— CAN. 

PART VII. SECT. 13, SUB-SECT. 1. 

466 ii. .] — Mayes C/VSB v. 

Prescott (1925), 52 N. B. R. 272. — 

CAN. 
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Cases 78a— 216a. 


Engush and Empire ]}igest Supplement. 


LAND IMPROVEMENT. 

Part 111. — Under Settled Land Act, 1925. 

79a. Authorised Improvements — Electric lighting 87, 88 .] — Ue Sheebobne’b (Lobu) Settled 

- -Settled Land Act, 1925 (c. 18), ss. 83 -85, Estate, [1928] W. N. 239. 


Part IV — Under Private Improvement Acts. 


216a. When effective.] — ^An improvement rent- 
charge^ imposed on land within the improve- 
ment area under I^ondon County (^^ouncil 
(Improvements) Act, 1899, s. 61 : — Held : 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 
improvement itself had been completed at 
an earlier date ; &> if the land was contracted 


to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge. — 
He Farrer & Gilbert's Contract, [1914] 
1 Oh. 126 ; 83 L. J. Ch. 177 ; 110 Ti. T. 23 ; 
58 Sol. .ro. 98, O. A. 


PART VI. 

sd> By locakc ofCVuim land — Btisisof asscsmicntA -llrGnLAND v. SiiEUUV (1900), 32 0. It. 37 J. — CAN. 
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Vd. 3Q!X-0aMS 1^116. 


LAND TAX. 


12. Add, Annotation : — M6ntd* I. R. Comj*s. ik 116. Add, Annotation : — ^Retd* Parr v, A.-G*, 
Forth Conservancy Board (1928), 46 T. L. R. [1926] A. C. 239. 

83. 


SECT. 4, SUB-SECT. 4. 

h i, In aacertainino unimproved 

value — Land held under Crown ^ecwes.] 


— JowETT V, Federal Taj^atiox 
OOMR. (192G), 38 O. L. 11. 325.—AUS. 

h ii. Licensed' prcmiae8,y 


lie Land Tax Aotn, WraoN’s Cask 
(1927), V. L. R. 309 ; 49 A. L. T. 54 ; 
11927 J Argus L. II. 328.— AUS. 
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Cases 1— 1195a. 


English and Empire Digest Supplement. 


LANDLORD AND TENANT. 


Part I. — Relation of Landlord and Tenant. 


1. Add, Anrtoiaiion : — Refd. Oakley u, Wilson, 
[1927] 2 K. B. 279. 

20. Add, Annotation : — ^Mentd. Hart v, Riversdale 
Mill Co., [1928] 1 K. B. 176. 


230. Add, Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J, Ch. 399. 

243. Add, Annotation : — Mentd. Anderson v. 
Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 657. 


Part II. — Agreements for Lease 

296. Add, Annotation : — Mentd. Newman v, Slade 
[1926] 2 K. B. 328. 

330a. ,]~Doe d. Hastings v. Waters ( 1850). 

16 L. T. O. 8. 213. 


362. Add, Annotation As to (1) Refd. Franco- 
British Ship Store Co. v, Compagnie des 
Chargeurs Fran^aise (1926), 42 T. L. R. 735. 

368. Add, Annotation : — Refd. Koppel v. Wheeler 
[1927] 1 K. B. 577. 

374. Add, Annotation : — Mentd. Franco-British 
Ship Store Co. v, Compagnie des Chargeurs 
Framjaise (1926), 42 T. L. R. 735. 

396a. - Letter purporting to enclose engross- 
ment— & engrossment.] —A prospective lessee 
iiaving orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by their respective 
soh-s. By arrangement the engi’ossments of 
Hie lease & counteipart were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange paits shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 


subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterjiart. Shortly after this the 
lessee, i*elying (inter alia) on Stat. Frauds, 
repudiated the oral contract i— IIeld : the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease couided with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a suflicient 
memorandum of the oral contract. — H ouneb 
V, Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 573 ; 
129 L. T. 782. 

463a. — .] — Bowers v. Catob (1798), 4 Ves. 91 ; 
31 E. 11, 47. 

472a. — — .] Anon. (1718), 2 Eq. (Vis. Abr. 

48 ; 22 E. 11, 42, L. C. ' 

499. Add, Annotation : — Refd. Rye v, Purcell, 
[1926] 1 K. B. 446. 

501. Add, Annotation : — Refd. Rye v, Purcell, 
[1926] 1 K. B. 446. 

600. Add, Annotation : — Refd. Torbay Hotels v, 
Jenkins, [1927] 2 Ch. 225. 

834. Add, Annotation : — Refd. York Glass Co. v 
Jubb (1925), 134 L. T. 36. 

864. Add, Annotation : Ro Gough (1927), 

71 l^ol. Jo. 470. 


Part HI. 

929. Add, Annotation : — ^Mentd. Akt. Hampskibs 
Steinstad v, Pearson (1927), 137 L. T. 633. 

981. Add, Annotation : — Refd. I’almer v. Crone, 
[1927] 1 K. B. 804. 

1082a. .] — HucK v, Braddyta. (1824), 

M Cle. 217 ; 13 Price, 455 ; 147 E. li, 1047. 
Annoiatiom : — ^FoUd. Doe d. Kettle v. Lewis (1830), 10 B. & 


—Leases. 

C. G73, Mentd. Darby v. llarris (1841), 1 Q. 13. 805; 
Dyer v. Green (1847), 1 Exeb. 71 ; Re. Mackenzie, Ex p, 
Hertfordshire Sheriff, [ISUOJ 2 Q. B. .566. 

1195a. — — .] — Sussex (Countess) v. Wroth 
(1682), Cro. Eliz. 5 ; 78 E. R. 272 ; sub nom. 
Sussex (Countess) & Worths Case, 4 Leon. 


PART 1. SECT. 2, SUB-SECT. 2. B. 

Under clause in agreement for 
sa/L’.] — Jn deciding: whether an attorn- 
ment elaufcic in an ogicenient for the 
created the relatlonshlii 
of landlord & tenant botw’een the 
vendor A; the i>urchaaer the ct. has to 
determine wliether the jiarties intro- 
duced the clause hand Jide, & this 
question must bo determined on the 
cimimsiances of the jjartlcular case. 
Although the fact that the rental 
reserved Is fluctuating is not usually 
of much point, yet It is a <;lrcumstanco 
to bo considered.' -“-BLOOMAEriT v. 
Diwlop, [1927] 3 D. L. 11. .57 ; 11927] 
J W.W. H. 1014 ; 21 «aBk. L. R. 421. — 
CAN. 


PART I. SECT. 3, SUB-SECT. 1. -A. 
63xxvj. — Vertannes v. 


Robinson (1927), I. L. B. 5 Ran. 427.- 

IND. 

63 icxvii. — McDonald 

V. Arbuckles (1889), 22 N. S. R. 67.- 

CAN. 

63 xxvJii. , Brock v. 

Benness (1898), 29 O. R. lOS.—CAN. 


PART I. SECT. 3, SUB-SECT. 3. 

sd. Lease by life tenant to rcuereioncr — 
Until death of lessor ,] — ^A lease by a life 
tenant lor a term cortaiu to the 
reversioner, containing a covenant by 
the lessee to jiay rent to the lessor, her 
heirs & assigns,” docs not estop the 
lessee from shoving that ho has become 
owner on the lessor’s death. — Thatcher 
V. Bowman (1889), 18 O. R. 206.— CAN. 
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PART 11. SECT. 8, SUB-SECT. 1.— 

C. (a). 

sf. Valuation of furniture.] — ^Walker 
V. Kelly (1874), 24 C. r. 174.— CAN. 

PART III. SECT. 2, SUB-SECT. 1. 

972 V. .J — ^Williams Machine 

Co. OF WiNNipEQ, Ltd. v, Winnipeg 
Storaob, Ltd. (Man.), [1920] 4 

D. L, R. 1107 ; [1020] 3 W. W. R. 
451 ; revsd,, [1928] 1 D. L. 11. 12 ; 11927J 
3 W. W. II. 606. 

PART III. SECT. 6. 

n i. ” Rights, liberties, privileges 

tC* appurtenances,**] — lleld : to pass 
the right to advertise premises by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade. — Henry, Ltd. v, M 
[1926] N. 144.-— IR. 
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1197a. .] — Slocomh v. Hawkins (1612), Yelv. 

222 ; 80 B. B. 145 ; sub nom. Sheoomb v. 
Hawkins, Cro. Jac. 318. 

Jnno^tions : — Oonsd. Berry v. White (1662), O. Bridflr. H2. 
Rezd. Mun V. Baylles (1073), Frecm. K. B, 34.0 ; Winter 
V. lioveday (1697), 1 Com. 37. 

1225a. .] — Anon. (1553), Bro. N. C. 

95, pi. 437 ; 73 E. K. 895. 

1258. Add, Annotation : — Refd. Manchester Corpn 
V, Aiidenshaw U. C. Denton U. C., [19281 
Ch. 763. 

1295. Add, Citation : — suh nom., R. v, Hastings 
Poor Law Union Guardians, 13 L. T. 362. 

1355. Add, Annotation : — Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

1372a. Destruction of premises — By fire.] — 

Deft, demised to pltfs. for tlnee years a 
piece of land with a factory on it, & jiltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance. 


but gave pltfs. an option of purchase during 
the term. Deft. insui*ed the factory against 
lire, &, on the occurrence of a fire which 
almost completely destroyed it, he J^eceived 
compensation from the insurance co. Pltfs. 
then gave notice of the exercise of them 
option of pm^chaso & paid a deposit, but 
deft, declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft, 
counterclaimed for specific performance : — 
Held : since a.t the date of the exercise of the 
option pltfs., to the knowledge of deft,, 
thought that he was going to re-ercct the 
factory, the parties were never ad ideni, & 
pltfs. were entitled to a return of theii* 
deposit, & the countered \im for specific 
performance failed. — Lon^ in IIoluphoof 
Hosiery Co., Ltd. Padmore (1928), 44 
T. L. U. 499, C. A. 


Part IV. — Underleases. 

1469. Add, Annotation : — Refd. Melzak v Lilienfeld, [1920] Oh. 480. 

1470. Add, Amiotation : — As to (2) Refd. Melzak r. Lilienfeld, [1926] Ch. 480. 
1514. Add, Citations 95 L. J. Ch. 305 ; 135 L. T. 146. 


Part VI. — Licence. 


1598. Add, Annoiatiom : — Mentd. Kursell v. Tim- 
ber Operators ^ Contractors, [1927] 1 K, B. 
298 ; R.e Wait, [1927] 1 Ch. 60G ; First Russian 
Insce. V, London & Lancashire Insce., [1928] 
(yh. 922; The Penelope, [1928] P. 180. 

1643. Add, Amioiolion : — Refd. L. (L (L v. Tlacknev 
B. V., [1928] 2 K. B. 588. 

1650. Add, AnnoicUion : — ^Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

1657. Add, Annoialion : — Refd. Johnson r. Clarke, 
[1928] (^h. 847. 


1682. Add, Annotation -Refd. M<»ssagor v, British 
Broadcasting Co., (1927), 97 L. J. K. B. 251. 

1690. Add. Annotation : — Mentd. Lagan Navigation 
Co. V, Tiambeg Bleaching, Dyeing Finishing 
Co., [1927] A. C. 220. 

1694. Add. Annotation : - — Consd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1705. Add. AjDiotation : — Refd. Johnson v. Clarke, 
11928] Ch. 847. 

1728. Add. Citation 2 C. L. R. 1449. 


Part VII. — Premises Included In the Demise. 


1783a. Garden not Included.]— Anon. (1561), 

Moore, K. B. 24, pi. 82 ; Dal. 29, pi. 5 ; 72 
E. R. 415. 

1810a. Liberty of passage for pipes— Extent 


of right.] — Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty -one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 


PART III. SECT. 12, SUB-SECT. 1.— 

B. (a). 

1878 i. Presumption of exercise .} — 
Cahua. 0 V. SooTT, Cahuao V. Erle 
(1872), 22 C. P. 551.— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

1436 Hi. -.] — Bkjoy Lal Seal 
V. Benababidas Khandklwal (1027), 
I. L. R. 54 Calc. 948.— IND.. 

PART IV. SECT. 6, SUB-SECT. 2. 

1471 i. By what covenants underlessee 
bound — Usual covenants — Underlease of 
I icenaed premises. 1 — McG akrit Y v. 
OONDY (1927), 27 a. R. N. S. W. 217 
44 N. S. W. W. N. 61.— AUS. 


PART VI. SECT. 2, SUB-SECT. 2. 

r i. .] — New Brunswick & 

^ovA Scotia Land Co, v. Kirk (1849), 
J N. B. R. (1 AU.) 443.— CAN. 

r ii. .] — Ducondu v, Dupuy 

1883). 9 App. Ofts. 150 ; 53 L. J. P. C. 
L2 : 50 L. T. 129. P. O.— CAN. 


a i. .] — Rutter v. Orde (B. C.) 

(1918), 50 S. C. R. 658 ; 49 D, L. K. 
691.— CAN. 


a ii, . 1 — Royal Bank of Canada 

V, R. (1921), 62 S. C. R. 313; 68 
D. L. R. 23.— CAN. 


a iii. .] — O’Bribn v, R., [1927] 

2 D. L. U. 1139.— CAN. 

sj. Agrcemeni to display advertisements 
in movable, frames on spaces in post 
ojfices,] — Held : not a Lease, but a 
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licence to use the ^aces. — U. K. 
Adverttsino Co. v. (iLAsaow Bag- 
Wash Laundry, [1926] S. O. 303. — 
SCOT. 


PART VI. SECT. 4. 


1665 ii. 


.] — ^MaoLaben Co. 


V. Elec. Reduction Co, (Can.), [1926] 
4 D. L. R. 593.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

1669 iv. .1 — Fielder v. 

Bannister (1860), 8 Qr. 257.— CAN. 


PART VII. SECT. 1, SUB-SECT. 2,— B. 

1773 i. What is appurtenant to house 
or messuage — Not space between shop- 
front efe* street .} — Reid v. Mimioo, [1927] 
1 D. L. R. 235 ; 59 O. L. R. 579.— CAN. 
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ings known as 1. Ck)urt under a lease which 
contained a reservation exceptizig &; re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the pasipige of gas water 
& other pipes & electric wires through the 
demised premises & the free running of water 
& soil in & through the pipes connected with 
the demised premises.’* In May, 1024, pltf. 
took a lease of the second floor of 1. Oourt 
from the Arm, subject to a similar reservation. 
In exercise the right reserved to the lessors 


& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft. co?s part of the 
promises. Deft, oo., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes : — ^eld : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises. — 
Taylor v. British Lboal Life Assurakoe 
Oo. (1925), 94 L. J. Oh. 284 ; 133 L. T. 453; 
23 L. G. R. 585, 0. A, 


Part VIII. — Nature, Creation, 

1848. Add. Annotaiion : — As to (2) Refd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

1967. Add. Annotation : — Mentd. T^owe v, Bentley 
(1028), 44 T. L. R. 888. 

1968. Add. Annotaiion : — ^Refd. Anchor Trust Oo. 
V. BeU, [1926] Oh. 805. 

1975a. Duty of tenant from year to year — ^To use 
premises In tenantlike manner.] — A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in jlJiniages 
for the injury to the reversion. — ^IVIarsden v, 
Edward Heyes, Ltd., [19271 2 K. B. 1 ; 
90 L. J. K. B..410 ; 136 L. T. 593, C. A. 

1978a. Option to take lease for any term 

suitable to occupier.] — Wli ere premises had 
been for some years in the occupation of R., 
who produced a letter addi*essed to him in 
1915 & signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an oi)tion to take a lease of the 


and Duration off Tenancies. 

property for any term suitable to R., an 
imdertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased : — Held : on the true construction 
of the agreement R. was merely a tenant 
from year to year. — .Johnson v. Clarke, 
[1928] Oh. 847 ; 97 L. J. Oh. 337 ; 139 L. T. 
552; 72 Sol. Jo. 656. 

2064. Add. Amiotaiion : — ^Mentd* Ht. Anne’s Well 
Brewery Oo. v. Roberts (1928), 92 ,1. P. 95. 

2078. Add. Annotation : — Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

2079. Add. Annotaiion : — Refd. Rye v. Purcell- 
[1926] 1 K. B. 446. 

2080. Add. Annotation : — Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

2000. Add. Annotation : — ^Refd. Rye v. Purcell, 
[1926] 1 K. B. 440. 

2097. Add. CUaiiona [1927] 1 K. B. 130 ; 90 
J. P. 113 ; 24 L. G. R. 231. 

Add, Annotation : — Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

2101. Add. Annotation : — Refd. Lowther v. 

Clifford, [1927] 1 K, B. 130. 


Part IX. — Renewal of Tenancies. 


2182. Add. Annotaiion : — ^Mentd. Public Trustee 
V. Elder, [1926] Ch. 776. 

2243. Before this case, for “ See, now. Law of 


Property Act, 1925 (c. 20), s. 145,” read 
” See, now, Law of Property Act, 1922 (c. 16), 
8. 145.” 


PART VIII. SECT. 4, SUB-SECT. l.—D. 

1865 iii. .)— Dok d. Pitbdy v. 

Peteks (1838), 2 N. B. R. (Ber.) 630.— 

CAN. 


PART VIII. SECT. 6, SUB-SECT. 1. 

1946 i. PvrcJiaaer under agree- 

rrumt for sale at price, paydtde by instcU- 
menta — After forfeiture for non-pay- 
rnent .] — Prince v. Moore (1864), 14 
C. P. 349.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2, 

sk. Actum far danwjuea--Ayain8t 
landlord — Removal of roof by Uindlord,] 
— Held : damages not recoverable. — 
Hastings v. Lkonioas, 11927] S. H. Q. 
389 ; 21 y. J. P. 156. — AUS. 


PART VIII. SECT. 6, SUB-SECT. 2.— 

B. (b). 

2084 X. •] — Hamburg v. 

Cape Breton Elec. CJo., 11926] 4 
D. L. R. 683 ; 68 N. 8. R. 341.— CAN. 

2034 xi. .1 — Sturdeb v. 

Merritt (1848), 6. N. B. R. (3 Kerr.) 
641.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 6. — A. 

im. Agreement io pyr<dt^--Aaru- 
fiient not cairried ovi.r^tltdd : tn© 


t-enancy was not determined. — 
CROSKILL V. WORTMAN (1863), 10 

N. B. 11. (6 All.) 648.— CAN. 

PART VIII. SECT. 9. SUB-SECT. 3. 

■n. Suib-leasc for life <S: yeara .] — 
Held : the term of years was 

reverslonaiy & not cononrrent, & 
began to nm when the life died. — 
Adams v. M'Qoldriok, [1927] N. I. 


PART DC, SECT. 2, SUB-SECT. 1.— B. 

2169 V. .]— A covenant to 

renew rune with the land, 6c can be 
specifically enforced by the assignee of 
a portion of the holding. — Secretary 
OF State for India in Council 
V, VoLKABT Brothers (1926), I. L. 
R. 50 Mad. 595.-— IND. 

PART IX. SECT. 2, SUB-SECT. 8. 

n i. .] — ^Where a renewal danse 

in a lease confers on tiie lessee the right 
to obtain from the lessor on the expiry 
of the old term, but not imtll then, 
the grant of a new lease in'praisenti in 
continnation of the old, the lessor 
cannot, during the ourrenoy of the lease, 
though himself presently willing to 
grant a new lease, oompef the lessee to 
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accept It, even though the latter may 
have given notice of his intention to 
exorcise his right of renewal. — 
Kennedy v. Berryman, [1925] N. Z. 
L. R. 178.— N.Z. 


PART IX. SECT. 2, SUB-SECT. 5. 

2181 V. .1 — Secretary of 

State for India in Council v. Vol- 
KART Brothers, No. 2159 v, ante . — 

IND. 

2184 i* liepreaentative of leasee — 
Executor .] — Nugent v. MoLbllan. 
[1927] 4. D. L. 11. 845.— CAN. 

p i. Not after transfer of lease- 

hold interest to ofhers.j — Joobsb 
Sandra Roy v. Annada Gharan 
Ohaudhury (1926), I. L. R. 63 C5alc. 
590.— IND. 


PART IX. SECT. 2, SUB-SECT. 6. 

sp. Renewed by former partner.: 
Held : the lease was held in trust for 



PART IX. SECT. 2. SUB-SECT. 9.-A. 

jf 1, — — ^ A lease of a house 

& oonsulting-roomB contained a 
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Part X. — Particular Properties.. 


2331. Add. Annoidtwn : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2371. Add, Annotation : — As to (1) Refd. O’Cedar 
V. Slough Trading Co., [1927J 2 K. B. 123. 

2375. Add'. Annotation : — ^Apld. Noble v. Uarrison, 
[1926] 2 K. B. 332. 


2381. Add. Annotation : — ^Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2387. Add. Annotation :--Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2390. Add. Annotation : — Refd. Booth v. Thomas 
(1926), 95 L. J. Ch. 160. 

2433. Add. Citation 134 L. T. 319. 


Part XL— 

2573. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation: — As to (2) FoUd. Booth 
V. Thomas, [1926] Oh. 397. 

2651. Add. Annotaiion : — As to (1) Consd. Booth 
V. Thomas, [1926] Ch. 307. 

2663. Add. Annotation : — Generally, Refd. O’Cedar 
V. Slough Tra^ng Co., [1927] 2 K. B. 123. 

2666. Add. Annotation Hyman v. 

Hyman, Hughes v. Hughes (1928), 139 L. T. 
416. 

2696. Add. Annotaiion : — Generally, Refd. Met- 
calfe V. Boyce, [1927] 1 K. B. 7.58. 

2697. Add. Annotations : — As to (2) Apld. Booth 
t;. Thomas, [1926] 2 Ch. 397. As to (3) Refd. 
Booth V. Thomas, [1926] Ch. 397. 

2703. Add. Annotation Refd. O’Oedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


Covenants. 

2707. Add. Annotation : — ^Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. L 123. 

2719. Add. Annotaiion ^Apld. Booth v. Thomas, 
[1926] Ch. 307. 

2727a. Suit in equity.] — Hunt v. Panveks (1680), 
T. Baym. 370 ; 83 E. U. 193. 

Annotations: — Refd. Dennett v. Atherton (1872), L. Tt. 7 
g. B. HI 6 ; Tebb v. (lavo (1900). D. T. 115. 

2741. Add. Annotation ;--Refd. O’Cedar v. Slough 
Trading CJo., [1927] 2 K. B. 123. 

2760. Add. Anyiotation : — ^Refd. Stoney v. East- 
bourne B.. I). C. Devonshire (1925), 90 
J. V. 133. 

2776. After this case acid “ See, now. Law of 
Property Act, 1925 (c. 20), s. 79.” 

2783. After this case add ” See, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 

2802. Add. Annotation ; —Mentd. Bushy v. Avgho- 
rino, [1927] 2 Ch. 33. 


Part XII. — Restrictions 

2872. Add. Annotation Consd. Melzak v. Lilicn- 
feld, [1920] Ch. 480. 

2909. Add. Citations: — 95 Ij. J. Ch. 52; 135 

1j. T. 91. 

2913a. — Part of premises sublet.}— In 1906 
there was granted to K., as lessee a dwelling- 


on Use of Premises. 

house & i)remises for a term of ninety-nine 
years at a ground rent of £8 a year, ^ tlic 
lessee covenant-ed with thel essors tliat lie 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, ” for any purpose whatso- 
ever other than for the purpose of a private 


covenant for renewal & an option to 
pui’cliase, under which the house was 
purchased i — Held : the covenant for 
renewal only applied to the entirety 
of the Tjromlses, & not tO the consultlng:- 
rooius alone. — ^Morris v. Dunstone, 
(19261 S. A. B. K. 340.— AUS. 


r ii. -7-.] — Skcretabv of 

Btatk for India in Council v, 
VoLKAKT Brothers (1928), L. R. 55 
Ind. App. 423, — IND. 


PART X. SECT. 2. SUB-SECT. 3,— A. 

■t. Jjand leased in lots hy ref^r.ncc 
to plan — -I^essoT not entitled to dep art 
from n/aw..] — BtTRNS t>. Dilworth 
Trust Board, 11925] N. Z. L. K, 488. 

N.Z. 


PART X. SECT. 6, SUB-SECT. 1. 

•w. Common court — Repair — Extent 
of oMigaUon .] — The wife of the tenant 
of a house In a tenement brought an 
action against the proprietors for 
damages m respect of jpluries, which 
she ^eged she had sustained In ^n- 
seQiienoe of a fall caused by her foot 
catching In a depression in the pave- 
ment of a common court at the bacK 
of the tenement. Pursuer averred 


that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
navemeui was open & obvious. Bhe 
did not aver that she was unaware of 
the dofeet, or tliat she had ever com- 
plained of it to defenders, not did she 
deny defenders* averment that she 
had lived in the tcnoinont for years - 
Held: pursuer’s averments wore not 
i-olovant to infer liability against de- 
fenders.— Y oung 1’. Campbell, 11924] 
B. O. 157.— SCOT. 


PART X. SECT. 6, SUB-SECT. 2. 
2380 vlli. 

V^ATT V. ^AMS BROTHKip ,,ooqi 
Ianufacturino Co. (Alta.), 

D. L. li. 59 ; 11927] 3-W. W. K. 580. 

-GAM 


PART X. SECT. 6, SUB-SECT. 4. 

2395 iv, •] — Connor v. 

N'ELSon, Moate & Co., 11925] N. /. 
L. R. 123.— N.Z. 


PART X. SECT. 7. SUB-SECT. 3.- 
B. Ca). 

I Other trade carried on— 

Conaeauent refusal of justices to rcTiew.] 
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— Held: as tho tenant had brought 
about the refusal of tho icnewal of the 
licence by her own act, tho lessor was 
entitled to recover possession of tho 
premises & damogtis for breaches of 
covenants. — Magitre i’. Day, tl92(Jl 
N. 80.— IR. 


PART X. SECT. 14. 

sy. Txase of warehouse sajoce.] — A 
lessee of warehouse space sued- his 
lessor for damages caused by tho 
fi-eezlng & bursting of a standpipe in 
tho warehouse. There was no pro- 
vision in tho lease os to heating : — 
Held : the landlord was under no duty 
to prevent the standpipe from freezing. 
— SoYTHES V. Gibsons, Ltd., [1927] 2 
D. L. R- 834 ; S. O. R. 352. — CAN. 


PART XI. SECT. 6, SUB-SECT. 4.— 
A. (b) viii. 

sa. Eviction for breach of covenant — 
After inadequate nfkUce. of breach .] — 
Gordon v. Wilhelm (Bask.), [1926] 
4 D. L. R. 1042 ; 11926] 3 W. W. R. 
All. — OAN. 


PART XI. SECT. 6, SUB-SECT. 4.-— D. 

2768 i. Varied, 11926] 4 D. L. R. 
527 ; [1926] 3 W. W. R. 11. 
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<lwolling-liouse, wherein no business of any 
kind is oarried on/’ There was a fui'ther 
covenant by the lessee that he would not 
do or suffer to bo done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or tlie occui^iers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whoso tenancy expired in June, 
1920. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 

K. & P., <fc the mtgees. of K., claiming 

possession of the house as against all deft-s., 
on the ground that the lease had been forfeited 
by reason of tlie breaches of the two 
covenants ; (1) there had been a 

forfeitui e of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, “ wherein no business of any 
kind is carried on,” must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house ; (2) Rent Restriction Acts afforded no 
defence -to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in tlie interval betwi^en the two tenancies, & 
1923 Act, s. 2 (1), came into operation, ^ 
the premises had become decontrolled. — 
Rakton V, Keehle, [19281 Oh. 517 ; 97 

L. J. Oh. 216 ; 139 k. T. 136. 

2922. Add. AmioiaUon : — Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689. 

2929. Add. Annoiaiion .-—Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
. victualler — Carrying on of restaurant.] — A 


covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restam’ant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. — Lorden 
V. Brooke-Hitching, [1927] 2 K. B. 237 ; 
96 L. J. K. B. 400 ; 137 L. T. 60 ; 91 J. P. 
81 ; 43 T. L. R. 268 ; 71 Sol. Jo. 332. 

2945. Add. Annotation : — Refd. Lorden v. Brooke- 

^ Hitching, [1927] 2 K. B. 237. 

2952. Add. Annotation : — ^Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2953. Add. Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2965. Add. Annotation : — Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

2981a. Subletting part of premises.] — 

Barton r. Keeble, No. 2913a, ante. 

2994. Add. Citationa : — 96 L. J. Ch. 1 ; 134 L. T. 
56. 

2997. Add. Annotation : — -Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Oh. 225. 

3002. Add. Annotation : — Refd. Lorden v. Brookc- 
Hitching, [1927] 2 K. B. 237. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held: a 
breach of the covenant. — G ifford v. Dent 
(1926), 71 Sol. Jo. 83. 

3033. Add. Annotation : — ^Refd. Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. 

3035a. Obligation of lessor as to adjacent 

premises.] — O’C edar, Ltd. v. Seough Trad- 
ing Co., No. 5070a, post. 

3067. Add. Citations .•—[1026] Ch. 620 ; 95 
L. J. Ch. 446 ; 135 L. T. 107, 


Part XIII, — Fitness of Premises 


3157. Add. A)uiotati()n : — Consd. Haskell r. Mar- 
low, [1928] 2 K. B. 45. 

3159. Add. Annotation : — Refd. Fisher v. Walters 
(1026), 00 J. P, 195. 

3160. Add. Citations 00 J. P. 195 ; 24 L. G. R. 
327. 

3160a. — .1 — The tenant of an in- 

dustrial dwelling-nouse, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased imder the latter 
Act, sought to recover from his landlords, 
deft, corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, afe soon as 


he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
tlieir statutory obligations under Housing 
Act, 1925, to keep the house “ in all respects 
reasonably lit for human habitation ” &, 
alternatively, under Increase of Rent Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in “ good & tenantable repair ” - 

Held: (1) whatever was the effect of the 
above mentioned Acts ui)on a landlord’s 
responsibility for the condition or state oi 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 

ri928] N. Z. L. R. 171.-— N.Z. 

PART XIII. SECT. 3, SUB-SECT. 2.— E. 

3166 1. Breach — Whai amourUs to-— 
Hot ashes left in yard.] — Deftw. agroed 
for reward to provide board Sc lodging 
for Infant pltf., who was injured while 
playing In the yard of the premises 
throu^ coming in contact with some 
hot ashes ploood there by one of dofts. ; 
— Held : defts. wove liable.' — Irwin v. 
Hamal, L1927J N. Z. L. R. 7.— N.Z. 


PART XII. SECT. 3, SUB-SECT. 4.— 

B. (a). 

e i. Tea refreshment rooms — 

Letting premises for use as tea-rooms 
only.}— Held : a breach of covenant, 
& the person injured by the breach of 
covenant was entitled to an interdict 
restraining such breach. — S aiieebolay 
V. WOOLFSON, [1925J App. D. 38. — 
S. AF 


PART XII. SECT. 3, SUB-SECT. T.—A. 

2998 i. Not to let for particular trade — 
What amounts to breach.} — Whore 
premises were lot to a oonfcctionor, & 
the landlord covenanted not to lot 
any shop in the same block of buildings 
for a similar purpose, but subseQuently 
let adjoining shops to a grocer & a 

g reengrocer & fruiterer : — Held : there 
ad been a breach of covenant by the 
landlord. — Sutherland v. Devereux, 
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patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right ^of access to inspect the state of repah 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in all 


Part XIV. 

8189. Add, Annotcdion : — OenerMyi Mentd. Kur- 
sell V, Timber Operators & Contactors, [1927] 


respects reasonably fit for human habitation “ 
in Housing Act, 1925, s. 1. — ^Morgan v, 
Liverpool Coepn., [19271 2 K, B. 131 ; 96 
L. J. K. B. 234 ; 136 L. T. 622 ; 91 J. P. 
26 ; 43 T. L. R. 146 ; 71 Sol. Jo. 35 ; 26 
L. G. B. 79, C. A. 


-Fixtures. 

1 K. B. 298. 

8390. Add. Citation: -[1020] Oh. 877. 


Part XV 

3555. Add. Annotation : — ^Mentd. Busby v. 

Avgherino, [1928] A. C. 290. 

3590. Add, CUationa : — sub nom, Winston v, 
Pinkney, 3 Keb. 137 ; 2 Lev. 80 ; T. Raym. 
222 . 

Annotalion : — ^Refd. Brownlow v, Hewley 
(1696), 1 Ld. Raym. 68. 

3779. Add, Annotation Refd. Rye v, Purcell, 
[1926] 1 K. B. 446. 

3808. Add, Annotation : — Distd. British & North 
European Bank v, Zalzstein, [1927] 2 K. B. 
92. 

3867. Add, Annotation : — Refd. Tredegar v, Har- 
wood tl928), 97 L. J. Ch. 392. 

3930. Add, Annotations : — Gonsd* Dalton v. 
Pickard (1911), [1926] 2 K, B. 546, n. ; 
Richmond v, Savill, [1926]- 2 K, B. 630. 

3958. Add. Annoiatio7i : — Generally^ Mentd. G. W. 
Ry. V, S.S. Mostyn, The Mostyn, [1928] A. C. 

.57. 

3990. Add, Annotation : —As to (4) Consd. Haskell 
t;. Marlow, [1928] 2 K. B. 45. 

4105. Add, Annotations : — ^Refd. Dalton v, 
Pickard (1911), [1926] 2 K. B. 546, n. ; 
Richmond v, Savill, [1926] 2 K, B. 530. 

4116a. .] — grantee of a rent reserved 

on a lease for years may sue the lessee for 
the rent where the lessee has attorned — 


— Rent, 

Goodman v. Packer ' 670), T. Jo. 1 ; 
Preem. K. B. 1 ; 84 ^ R. rllO. 

Annotation: — Reid. Brownlow^. Howloy (1696), 1 Ld. 
Raym. 82. 

4142a* Sufficiency of considera- 

tion.] — ^A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
-T. to take, a house, at a yearly rent, & deft, 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house, & T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent : — 
Held : the consideration for deft.’s promise 
was the letting of the house. — Caballero v. 
Slater (1854), 14 C. B. 300 ; 23 L. J. O. P. 
07 ; 2 W. R. 198 ; 1.39 E. R. 126 ; sub nom. 
Oavalieho V, Slater, 22 L. T. O. S. 
243. 

4167. Add, Annoiaiion : — ^Mentd. Hoystead v. 
Taxation Oomr., [1926] A. C. 155. 

4162. Add, Annotation : — Refd. Hardie & I^nc v. 
Chilton, [1928] 2 K. B. 306. 

4163. Add. Annotation : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 165. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.] — Turner v. Watts, No. 
6636a, posU 

4262. Add, Annotation Reid, Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 533. 
4276. Add, Annotation : — Refd. Oakley v, Wilson, 
[1927] 2 K. B. 279. 


PART XIV. SECT. 2, SUB-SECT. 1.— 

A. (d). 

so. Boilers.] — Colkman v. Monahan 
(N. B.), [1927] 2 D. L. R. 209.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
G. (b) ii. 

8266 ii. .] — Re Roy Wolf 

Brewing Co. (Out.), [1926] 2 D. L. R. 
1002 ; 7 O. B. R. 625.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— E. 

8279 i. Bailer — other machinery ,] — 
Rogers v, Ontario Bank (1891), 21 
O. R. 416.— CAN. 

PART XIV. SECT. 7, SUB-SECT, 4. 

3461 iv. .] — Globe Land Co. tJ. 

Heaslip, [19271 3 D. L. R. 604 ; 60 
O. L. R. 499.— CAN. 

PART XV. SECT. 4, SUB-SECT. 2.— 

C. (a). 

3766 i. Oeneral rule,] — Pepper v, 
Butler (1876), 37 U. O, R. 25.S.— CAN. 

PART XV. SECT. 4. SUB-SECT. 8. 

so. Assignee — Assicfntnent after expiry 
of term — Lease containing covenant for 
rcn«oaZ,]— B engal National Bank, 

J.8« 


Ltd. V. Janaki Lath Roy (1927). 
1. L. R. 54 Calc. 813.— IND. 

PART XV. SECT. 6, SUB-SECT. 1.— B. 

sf . Failure to keep premises in tenant- 
able repair,] — The landlord of a house 
brought an action against tho tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was In breach of bis obligation 
to keep tho premises in tenan table 
oondltion. in respect that he had failed 
to renew certain piping which be knew 
or ought to have known was defective, 
with tho result that a pipe burst & 
defender's effects were damaged, & 
she was oompoUod to leave the house. 
Defender retained the rent, & also 
oonnterolaimed for tho damage suffered 
by her : — Held : a landlord’s claim for 
rent was liquid only If he had fulfilled 
hia obligations under the mutual con- 
tract of lease. Sc defender was entitled 
to rotsdn her rent, & also to counter- 
claim for the damage she alleged she 
suffered. — Fingland & Mitchell 
V. Howie. [1926] S. O. 319.— SCOT. 

PART XV. SECT. 6, SUB-SECT. 2. 

sj. Application of rule tojindia .] — 
SusiL Kumar Biswas v. Rasani 

737 


Kanta Chakra varti (1927), I, L. R. 
55 Calc. 689 —IND. 

PART XV. SECT. 6, SUB-SECT. 6.— C. 

3984 i. lands inundated .] — Unless 
there is any stipulation in the ogreomout 
of tenancy to tho contrary, a tenant is 
not ontltlod to claim abatement of 
lent on tho ground that tho productlv^e 

S owers of tne land have deteriorated 
y reason of its liability to Inundation 
at high water. It is only when a 
part of the premises leased is entirely 
lost by inundation of the sea that an 
abatement of rent on that account 
can be claimed. — Vishwanath r. 
Rankribhua (1925), I. L. R. 60 Bom. 
94.— IND. 

PART XV. SECT. 10, SUB-SECT, 2.— 

E. (a). 

sp. Some heirs or successors-in- 
interest .] — suit for rent is matotain- 
able agednst some of tho heirs or 
Buooessors-lu-lnterost of a deceased 
tenant, vrtthout bringing all the hein 
OP suocessors-iu -interest on tho record. 
— ^Jagan Mohan Sabkar v, Brojbndra 
Kumar^Ohakrabarti (1925). I. L. R. 
53 Calc. 197.— IND. 
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Part XVI. — Rates and Taxes. 


4882. Add, Annotaiion : — Refcl. Shanks v, 1, K. 
Comrs. (1928), 46 T. L, R. 28. 

4397. Add, Annotation : — As to (2) Retd* R. v. 
Customs & Excise Comrs., [1928] A. C. 402. 

4416 • Add, Annotation : — Reid. Musmann v, 

Bngelke (1927), 96 L. J. K, B, 824. 

4447. Add, Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928] A. C, 402. 

4457a. Right to deduct from rent — ^Under land- 
lord’s covenant to refund excess over specified 
sum.] — ^The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 


him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the nesi) 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
&; punctually pay So discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid thi‘ee half-years* rates, amounting in 
all to over £126, &> having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent ; — Held : 
under the landlords* covenant to refund, the 
tenant was entitled to make the deduction. — 
SowERBY V, Lindsay (1928), 139 L, T. 645 ; 
44 T. L. R. 714, 0. A. 


Part XVII. — Assessments, 

4468. Add. Annotaiion : — Generally ^ Refd. Lowther 
V, Clifford, [1927] 1 K. B. 130. 

4464* Add, Annotations : — ^Reld. Oalder’s Yeast Co. 
V, Stockdale (1926), 96 L. J, Ch, 367 ; Lowther 
V, Clifford, [1927] 1 K, B, 130. 

4465. Add, Annotation : — ^Refd. Lowther v. 

Clifford (1926), 135 L. T. 200. 

4467. Add. Annotation : — Refd. Lowther v. 
Clifford, [1927] 1 K. B. 130. 

4468. Add. Annotation : — Refd. Lowther v. 

Clifford (1926), 135 L. T. 200. 

4471. Add. Citaiums [1927] 1 K. B. 130 ; 95 
L. J. K. B. 676 ; 135 L. T. 200 ; 90 J. P. 
113 ; 24 L. G. R. 231. 

Add. Annotation: — Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Annotation: — Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add. Annotaiion : — ^Refd. Lowther v, 

Clifford, [1927] 1 K. B. 130. 

4470. Add. Annotation : — ^Refd. Lowther v, 

Clifford, [1927] 1 K. B. 130. 


Charges, Outgoings, etc. 

4482a. Special expenses rate — Sewerage purposes,] 

— ^A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupierj & not the 
owner, of a property is liable. — CAiiDEB’s 
Yeast Co. v. Stockdaub, [1928] Ch. 340; 96 
L. J. Ch. 357 ; 136 L. T. 468 ; 91 J. P. 57 ; 
svb nom, Calvbr’s Yeast Co. v, Stockdaub, 
25 L. G. R. 364, C. A. 

4489. Add. Annotaiion : — ^Apld. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4503. Add, Annotation : — ^Refd. Lowther v. 

Clifford (1926), 136 L. T. 200. 

4534a. To what tenancies applicable.] — Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act. — R. v. Customs & Excise 
Comrs., [1928] A. C. 402 ; 97 L. J. K. B. 
771 ; 44 T. L. R. 776 ; sub nom, R. v. Cus- 
toms & Excise Comrs., Ex p, Pegler, 139 
L. T. 617 ; 92 J. P. 173 ; 26 L. G. R. 587, 
H. L. 


Part XVIII. — Repairs. 


4568. Add, Annotaiion : — Consd. Morgan v, Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4569. Add. Citations : — 90 J, P. 196 ;• 24 L. G. R. 
327. 

4569a. — •.] — Morgan v. Liverpool 

Corpn., No. 3160a, ante, 

4578# Add. Annotations : — ^Refd. Fisher v. Walters, 
[1926] 2 R. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 


4582. Add. Annoiations : — Consd. Grifidn v. Pillet, 
[1926] 1 K. B. 17. Refd. Fisher v. Walters, 
£1926] 2 E. B. 316; Morgan v, liverpool 
Corpn., [1927] 2 K. B. 131. 

4584. Add. Annoiedions : — ^Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v, Liver- 
pool Corpn., [1927] 2 K. B. 181. 

4588. Add. Annotaiiona : — As to (2) Consd. Fisher 
V. Walters, [1926] 2 K. B. 316 ; Morgan v, 
Liverpool Corpn., [1927] 2 K. B. 131. 


PART XVI, SECT. 2, SUB-SECT. 4.— A. 

h i. ** Whieh now are.”] — Deft., 

in 1872, leased a farm from pltf. for 
a year from Sept. 27, 1872 i—Held : 


deft, was not liable for the taxes for 
1872. for the words, “ all rates, etc., 
which now are,” referred to the kina 
or oharaoter of the taxes assessable 
gainst the land. — ^MAONAtJOHTON o. 
WlOO (1874), 86 U. C. 111.— CAN. 
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PART XVI. SECT. 8, SUB-SECT. 4.— G. 

St. Covenant to pa/u ** any future land 
tax** — Bate imposed under bridge Act 
notinduded,y^ionsB (Davii>),Xto. v. 
Levbntral (1927), 27 8. B. N, 8. W. 
360 ; 44 N. S. W. W. N. 106*— AUS, 
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.] — ^ Morgan* v. Livbbpooi. 

Ck>RPK., No. dl60a, ante, 

4e09« Add, Annotation : — As /o (1) Retd* Marsden 
V. Heyes, [1927] 2 K. B. 1. 

4616. Add, Annotation : — Mentd. Cl, W. lly. v, 
8.8. Mostyn, The Mostyn, [1928] A. (i 57. 

4662. Add, Annotation: — As to (2) Consd. Held 
V. Oumick, [1926] 2 K. B. 374. 

4670. Add, Annotation : — Refd. Held v, Ourzdck, 
[1926] 2 K. B. 374. 

46S2. Add. Annotation: — ^Mentd. Haskell v. Mar- 
low, [1928] 2 K, B. 46. 

4694. Add, Annotation: — As to (1) Refd. Haskell 
V, Marlow, [1928] 2 K. B. 45. 

4698. Add. Annotation : — ^Refd. Haskell v, Marlow, 
[1028] 2 K. B. 46. 

4699. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4735. Add. Annotation : — ^Refd. Manchest^er Oorpn. 
V. Audcnshaw U. C. & Benton U. C., [1928] 
Ch. 703. 

4739. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4739a. Dilapidations — ^Neglect to repair.] — 

Testator devised a dwelling-house to his wife 
for her life, she “ keeping same in good 
repair Sc condition, reasonable wear & tear 
excepted,” & after her death he directed that 
same should fall into his residuary estate, 
wliich was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. 8he did nothing actively 
to injure the premises, but did nothing sub- 
stantially to coixnteract the natural process 
of decay. Pltfs., the trustees of the will, 
alleged that she had neglected t^o keep the 
premises in good repair Sc condition in con- 
formity with the terms of the will, Sc claimed 
from her exors. the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted Sc occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage. Sc a reasonable meaning must bo 
given to them, but having ^gard to the 
length of time during which ho substantial 
repairs had been done to the premises. Sc to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, Sc her exors. 
were liable for the damage arising from the 
natural process of decay. — Haskell v . Mar- 
low, [1928] 2 K. B. 46 ; 97 L. J. K. B. 311 ; 
138 L. T. 621 ; 44 T. L. R. 171, D. C. 

4749. Add, Annotation : — ^Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

4750. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

4767. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4760a. To keep in good Sc proper order Sc oon- 
dition — Ornamental waters — Removal of 
mudJ — ^Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, Sc leave 


” all pleasure grounds,” lawns, walks, borders, 
Sc smrubberies in good Sc proper order & 
condition. Included in the pleasme grounds 
were ornamental waters consisting of two 
ponds Sc three lakes, which afforded boaflng 
Sc trout dshing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lo^e lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing. Sc required the lakes to be 
cleared of mud Sc weeds. Deft, had regu- 
larly cut the weeds in the lakes Sc kept in 
order the sluices Sc weirs, but repudiated 
liability to clean out any of the mud ; — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake, & also in % specified portion 
of the upper boat lake, . ^ would leave a 
sheet of water of not Hiss than 2 feet 6 inches 
in depth throughout. — Horlick v. Scully, 
[1927] 2 Ch. 160 ; 96 L. J. Ch. 429 ; 137 
Jj. T. 559 ; 71 Sol. Jo. 331. 

4768. Add. Annotation : — Refd. Bean v. Haxton 
R. D. C. (1928), 1.39 L. T. 320. 

4775. Add. Annotations : — ^Refd. Held v. Cumick, 
[1926] 2 K. B. 374 ; Marsden v. Heyes, [1927] 

2 K. B. 1. 

4868. Add. Ayinotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 95. 

4869. Add. Annotation :~—Ge7ierallyt Refd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
92 J. P. 180. 

4879. Add. Annotation .* —Dlstd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 92 J. P. 180. 

4882a. “.] — Defts. wore the owners, but 

not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of ' the wall belongii^ to defts. coUapsed. 
demolishing pltfs.* inn; — Held: (1) the 
doctrine of Bylands v. Fletcher (1868), L. K. 

3 H. L. 330, had never been applied to affect 
the liability of an owner who was out of 
possession at the time when the injury took 
place ; though defts. did not erect the wall, 
they took it over when they bought the 
property as the boundary Sc retaining wall 
for their property, & they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case ; (2) there was no 
reason to suppose that when they let the 
property to their tenant it was in a riiinous 
condition, or that in the exercise of a reason- 
able diligence they should hive ascertained 
that it was in a ruinous condition ; Sc pltfs. 
failed to bring their case within the principle 
of Todd V. FlighU No. 4879, ante, — Bt. 
Anne’s Well Brewery Co. v, Roberts 
(1928), 92 J. P. 180 ; 44 T. L. R. 703 ; 26 
L. G. R. 638, C. A. 

4883. Add. Annotation : — ^Refd. St. Anne’s Well 
Brewery Co. v. Robert® (1928), 92 J. P. 95. 


PART XVIII. S£0T. 8, SUB-SECT. 2.— 
D. (a) vii. 

4TS6 I. Betmlidinff mtbHdiarv part — 
Floors,} — ^A oovexia^ to keep m repair 
InTolves an obUi^oii to renew, wBm 
the tblng alteotM is a subordinate part 
of the whole structure, os In the case 


of a roof, floor, or wall. — Stapucs Sc 
O o. V, Bbbbthan, [1928] N. Z. L. K. 
68.— N.Z. 

4729 i. WaU.] — Staples Sc Co. 

V. Bbbbyman, No. 4786 1, ante. 

•w. Boof.] — Staples & Co. v. 

Berryman, No. 4726 1, ante. 
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PART XVIII. SECT. 8, SUB-SECT. 2.— 
D. (b) 1. 

sz. To yield up in good repair — 
Bridge — Washed away by flood , ) — 
Biddiford, etc. 0. Lysaort, [1927] 
N. Z. L. R. 663.— N.Z. 
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4887. Add, Annoiation : — Refd* St, Anne’s Well 
Brcweiy Oo. tJ. Roberts (1928), 92 J, P. 
95. 

4889. Add. Amioiation: — ^Refd* Morgan v, Liver- 
pool Oorpn., [1927] 2 K. B. 131. 


Part XIX. 

4932. Add, Annotation : — Apld. Marsden v. Heyes, 
[1927]2K. B. 1. 

4943. Add, Annotation: — As to (1) Refd. Price v. 
Oorpn. d’Rnergie de Montmagny, [1927] 
A. 0. 363. 


4985. Add. Annotation : — Generally ^ Mentd. G. W. 
Ry. V. 8.S. Mostyn, Tlie Mostyn, [1928] 
A. 0. 57. 


4891. Add, Annoiation : — As to (2) Refd. Fisher v, 
Walters (1926), 90 J. P. 195. 

4900. Add. Annotation Morgan i), Liver- 

pool Corpn., [1927] 2 K. B. 131. 

4903. Add, Annotation : — ^Rofd. Fisher v, Walters 
(1926), 90 J. P. 195. 


— Waste. 

4998. Add. Annotation : — Consd. Marsden v. 
Ileyes, [1927] 2 K. B. 1. 

5003. Add. Amioiation : — Refd". Marsden v. Heyes 
(1926), 96 L. .T. K, B. 410. 

5006. Add, Annotation : — As to (2) Retd. Rye v, 
PurceU, [1926] 1 K. B. 446. 

5016. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

5050. Add. Annoiation : — As to (1) Refd. Marsden 
r. Heyes, [1927] 2 K. B. 1. 


Part XX.^ — Insurance and Damage by Fire 


5069a. In named office or in some other re- 
sponsible insurance office to be approved by 
the iessor ’’ — Duty of lessor.] — A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, “ or in some other 
responsible insurance office to be approved 
by the lessor,” does not confer upon the lessee 
an alternative to be exercised at his volition^ 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor. — Tredegar v. Har- 
wood, [1929] A. 0. 72; 97 L. J. Oh. 392; 
139 L. T. 642 ; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to impose ^ heavier 
insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet enjoyment 


of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised i)remises to be effected 
except at considerably increased premiums : 
— Meld : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
um‘easonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises* which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — O’Cedar, Ltd. v. Slough 
Trading Co., [1927] 2 K. B. 123; 96 L. J. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

5975. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


PART XVUI. SECfr. 6, SUB-SECT. 1.— 

B. (c). 

4887 ill. .1 — Where a balcony 

common to all the tenants was in a 
defeotivo condition iSc was unsafe. Sc 
the landlord was notified of such 
condition, but did not repair it, Sc 
thereafter a tenant fell from the 
balcony & was injured : — Held : the 
landlord was liable. — Amin v. Ebrauim 
(1926), 47 N. L. R. l.-~S. 

PART XVIII. SECT. 5, SUB-SECT. 2.— 

A. (b). 

4900 ii. .1 — Male pltf. was 

tenant of a furnished apartment, 
which contained a gas heater used for 
heating water for use In the apartment 
Sc in the other apartments in the same 
house. The heater was defective to 
the knowledge of the landlord, & 


owing to an escano of burning gas from 
tho heater female pltf. was seriously 
burned ; — Held : the landlord was 
liable to both pltfd., for although the 
heater was not part of the demised 
premises, there was a positive agree- 
ment to keep it In repair, which gave 
rise to an action by tho tenant for 
damages for breach of contract. — 
llORNK V. Mcnnjjs (Alta.), [1927 J 2 
D. L. R. 839 ; [1927] 1 W. W. R. 827.— 
CAN. 

n 1. .1 — ^Where the owner 

of an hotel leased the promises, Sc 
pltf. fell through an opening in a 
verandah : — Held : pltf. was not 
entitled to recover as against tho 
owner, even if there were an express 
oovenant by him to make ontsldo 
repairs, as pltf. was a stranger to the 
covenant.' — M arcix 4LB t?. Donnelly 
(1909), 14 O. W. K. 1044 ; 1 O. W. N. 

740 


195.— CAN. 

n ii. .] — Premises, the 

)roperty of deft., were let to W., who 
et different portions to sub-tenants, 
nclnding au upstairs room to D. The 
: etting to W. was within lient Restric- 
tion Act, N. I., 1925 (o. 12). Pltf., a 
district n\u«e, having visited !)., 
desoended the stairs. Sc whilst taking the 
last step on to the hall the floor gave 
way, Sc pltf. received serious injuries : — 
Held : pltf. could not succeed oitner in 
contract on the statutory obligation 
to repair Implied In the letting, or 
in tort. — O’Reilly V. Doherty, [1923] 

N. I. 32.— IR. 

PART XX. SECT. 2, SUB-SECT. 2, 
5145 i. Utider covenant io rebuild — 
Extent of Uabitity .] — Dunrelman v. 
Lister, [1927] 4 D. L. R. 613; 61 

O. L. R. 89.— CAN. 
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Part XXI.- - Assignment and Devolution of Leases. 


5157. Add. AnnoicUion : — Generally^ Mentd. Public 
Trustee v. Elder, [1026] Oh. 776. 

5192. Add. Annotation : — ^Re!d« Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5204. Add. Annotation : -Reid. Hoe v. Bussell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5239. Add. Annotation : -Reid. Roe v. Bussell, 
[1928] 2 K. B. 117. 

5241. Add. Annotation ;■ -Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1).] — (1) Where a landlord, 
who is also a brewer, consents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
t-erm of the lease, the house shall be a tied 
house, such stipulation is a “ fine “ or 
benefit “ in the nature of a fine “ within I^aw 
of Property Act, 1925 (c. 20), s. 144. 

(2) Lan^ord &> Tenant Act,^ 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, wliich took place before the Act came 
into force. — Gardnek & Co. v. Cone, [1928] 
Ch. 055 ; 97 L. J . Oh. 491. 

5282. Add. Annotation : — Distd. Farr v. Ginnings 
(1928), 44 T. L. R. 249. 

5282a. Covenant to repair.] — ^^Vhe^o a lease 

contains a covenant by the lessee to repair, 


& a provision that the lessor’s consent to an 
assignment by the lessee is not to be im* 
reasonably withheld, the mere fact that the 
lessee is committing a continuing broach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign* 
ment, at all events where the amount of dis- 
repair is not very serious. — F auu v. Ginnings 
(1928), 44 T. L. 11. 249. 

6284. Add. Annotation : — ^Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

5286. Add. Annotation : — ^Dbtd. Tredegar v. Har- 
wood, [1929] A. (h 72. 

5295a. Stipulation converting free public- 

house into tied house.] Gardner & Co. 
V. Cone, No. 52G9a, q^Ue. 

5298. Add. Annotation ^Apld. Gardner v. Cone, 
[1928] Ch. 955. 

5367. Add. Annotation: — Aa to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 

5450. Add. Annotatiotis : — donsd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. SavUl, [1920] 2 K. B. 530. 

5492. Add. Annotation : — ^Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

5608. Add. Annotation Akt. Dampskibs 

Stelnstad v. Pearson (1927), 137 L. T. 533. 

5636. Add. Annotation: — As to (1) Consd. lie 
Harrington Motor Co., Fx p, Chaplin, [1928] 
Ch. 106. 


Part XXII. — ^Assignment and Devolution of Reversion. 

6701. Add. Annotation : — ^Refd. Bye v. Purcell, 5725. Add. Annotation : — ^Reld. Booth v. Thomas 
[1020] 1 K. B. 440. [1»20] Ch. 397. 

5714. Add. Annotation .* — Consd. Bye v. Purcell, 6787. Add. Annotatioyi : ^Apld. Bye v. Purcell, 
[1920] 1 K. B. 446. [1026] 1 K. B. 446. 


Part XXIII.— Notice to Quit. 


5788a. .]— Doe d. Austin?;. Cowderoy (1837), 

1 Jur. 793. 

5796. Add. Annotaiioti : — ^Refd. Hoe v. Russell, 
[1928] 2 K. B. 117. 

5840. Add. Annotation : — ^Distd. & N.F. Newman 
V. Slade, [1920] 2 K. B. 328. 

5841. Add. Citations : — 96 L. J. K. B. 894 ; 135 
L. T. 640 ; 42 T. L. R. 607. 


5866. Add. Annotation :—As to (2) Apld. Newman 
V. Slade, [1920] 2 K. B. 328. 

5979. After this case add “ See, noiv, Law of 
Property Act, 1925 (c. 20), s. 140 (1), (2) : 
Law of Property (Amendment) Act, 1926 
(c, 11), s. 2.” 

5980. Add. Citation : — 95 L. J . Ch. 49. 


PART XXI, SECT. 1, SUB-SECT. 2.— 
B. (a) iii. 

iz. General nde.3 — Unless there is 
a restriotion against the alienation of 
any portion of tho demised prowrty, a 
I'estiaint upon alienation of the aomlsed 
premises does not prevent tho aliena- 
tion of a portion.— ^tmuHA v. Salva- 
noBA Minazibs (1926), 1. L. E. 50 Mad. 
3S1.— IND. 

PART XXI. SECT. 10, SUB-SECT. 1.— 

B. 

6463 J. — — Egress covemnt by 
leasee for payment .} — ^Whero a leaso 
contains an express covenant to pay 
rent, the leasee continues liable on hte 
covenant, although tho lease is assigned 


)vcr. — M cCrohan v. 
1927] 1 U. b. E. 
V. W. 11. 9. — CAN. 


Ed WARDS (Alta.) 
490 ; 11927] 1 


^RT XXIII. SECT. 2, SUB-SECT. 3.— 

6817 il. In the case of a 

raJ tenancy from year to year a 
ar's notice to quit is not neoos^ry, 
casonable notice only being required. 
)tloe given in Jan. to quit at the end 
the following June is reasonable. — 
HABALAXA V. VAN DSR MBRWB 
A7 Ti. R. AF. 


PART XXIII. SECT. 2, SUB-SECT. 3.— 

D. 

5840 i. What amounts to week’s 


notice .] — In order that a weekly 
tenancy may be doberminod by a notice 
to quit, the notice must be one which 
expires at the end of a periodic week 
from the commonooment of tho 
tenancy. — How v. Mantsfield, [1923] 
N. Z. L. R. 91.— N.2. 


5842 vii. — .]—Hart w. 

Nadeau, Hart v. Hanson (Alta.), 
11927] 2 W. W. R. 318.— CAN. 


PART XXIII. SECT. 6, SUB-SECT. 1.— 

B. 


5945 ii, S. P. Sandison v. Order of 
(Alta.), [1927] 2 D. h. n. 1024,— 

GAN. 
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Part XXIV. — Determination of Term. 


6144. Add. Anpotations : — As to (1) Dlstd. Turner 
V. Watts (1938), 188 L. T. 680. As to (2) Consd. 
Turner v. Watts (1927), 44 T. L. B, 106. 

6102. Add, Annotation : — Consd. Bichmond v* 
SaviU, £1926] 2 K. B, 630. 

6281. Add, Annotation :-^-Oon8d. Biolunond v, 
SaviU, [1926] 2 K. B. 630. 

6807a. Agreement by tenant to pay arrears 

ol rent & give up ^session.]--rThe rent of 
premises being in arrear, the landlord 
obtained judgment against the texiant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent &> give up possession of the 
premises at the end of the quarter ; — ffeld : 
the docmnent was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46. — Nance v. Naylob, [1028] 

1 K. B. 263 ; 97 L. J. K. B. 39 ; 138 L. T. 166 ; 
44 T. L. R. 11, C. A. 

6315a. On payment of rent — ^How rent 

calculated.] — Dob d.HABcotrBr v.Rob (1818), 
4 Taunt. 888 ; 128 B. B. 679. 

6862a. On person on premises.] — ^Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1926 (c. 20), 
s. 196 (8). — Cannon Brewery Co., Ltd. v. 
Signal Press, Ltd. (1928), 139 L. T. 384 ; 
44 T. L. R. 486 ; 72 Sol. Jo. 285. 

6866. Add, Annotations: — ^Refd. field v, Oumick, 
[1926] 2 K, B. 374 ; Mamden v, Heyes, [1927] 

2 K, B. 1. 

6858. Add, Annotations : — ^Apld. Sedgwick, Collins 
V, Bossia Insce. of Petrograd (1926), 186 L. T. 
72. Refd. Employers’ liabUity Assce, Corpn. 
V, Sedgwick, OoUins, [1927] A. O. 95. 

6888. Add, Annotation : — Refd. Tredegar v, Har- 
wood (1928), 97 L. J. Ch. 392. 

6391. Add, Annotation As to (2) Refd. Be 
Griffiths, Jones v, Jenkins, [1926] Oh. 1007. 


6898.- Add Annotation : — Apld* Chaplin v* SmU^, 
[1926] 1 K. B. 198; 

6485. Add. Annotation.* — ^Mentd. Busby v. 

Avgheiino, [1927] 2 Oh. 83. 

6568. Add. Annotation .* — Consd. Turner v. Watts 
(1928), 97 L. J. K, B. 403. 

6578. Add. Annotations: — ^Apld. Turner v. Watts 
(1927), 44 T. L. B. 105. Refd. Turner v. 
Watts (1928), 138 L. T. 680. 

0627* Add. Annotations : — Apld. Smith v. Wood 
(1928], 139 L. T. 260. Mentd. Be Darwen do 
Pearce, Associated Paper MUls t^. Barnes 
(1926), 95 L. J. Oh. 487. 

6686a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] — ^By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Bent Bestriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agi^ment provided 
that deft, acknowledged owing pltf. £63 10s. 
arrears of rent, that pltf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises ; & that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the 
£950 at the rate of 6 per cent, with interest 
on interest dating from Se;^t. 1, 1926. Deft, 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft, agreed to main- 
tain, the house in a good state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft, refused 
to give him possession of the house : — Held : 
(1) the efi^oct of the agreement, as indicate 
the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, & deft, 
had no contractual right to resist the claim 
for possession ; (2) deft, was not protected 


PART XXIV. SECT. 1, SUB-SEOT. 2.— 
A. (b) U, 

■a. Express right of non-payment for 
five days — Terms of lease misunder^ 
stood by lessee.^ — Upon an application 
for ejectment, the lessees sot up the 
answer that they had mistaken the 
terms of the lease & werp under the 
impression that the terms were similar 
to those of a previous lease, which 

S .ve them toven days* grace to pay 
e arrear rent : as the pro- 

vision in the lease jpdving only five days* 
graoe was dear & unambiguous, the 
answer was no defenoe.—^LUKQ v, 
Manne & Mannb (1025), 46 N. L. K. 
58.*-^S. AF 

PART XXIV. SECT, i, SUB-SEOT. 4.-— 

B. (b) i. 

6221 i. lie-letting — To new tenant.] — 
When fdlowlug notice of forfeiture of 
pltf. *8 lease the lessor executed a lease 
of the same premises to another lessee : 
— Held: there. bad been an effectual 
re-entry,— Winter e. Oapiiako 
Timber Oo.. [1927] 4 D. L. R. 86 ; 
varying, [1927] 2 D. L. R, 784 ; [1927] 
1 W. W. R. 811 ; 38 B. O. R. 401.— 
CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4.- 

C. (0) i. 


6308 xiv. 


'.] — Gordon v, Wil- 


helm (Sask.), [19261 4 D. L. R. 1042 ; 
[19261 3 W. W. R. 641.— CAN. . 

PART XXIV. SECT. 1, SUB-SEOT. 4. 

D. (a) i. 


6322 vlii. 


— ^Where a grant of 


land to the oongregfttioxi of S. provided 
that if the oongregation should become 
united with any other congregation or 
cease to exist as a separate & 
independent oongregatioxi, me giant 
should become absolutely null 6c void, 
& a power of re-entry was reserved to 
the grantor. Sc the grantor served a 
notice demanding possession on the 
ground that the grant had become null 
Sc void by reason of the union of the 
oongregatlons of O. Sc 6. : — Hdd : 
a sumcient notice was a conditlo]i 

S reoedent to enforcing the forfeiture, 
: the notioe given was not sufficient. — > 
Walsh e. Wiqhtman, 11927 JN. 1. 1. — 
IR. 

PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) ii. 

68841. 


prebise — Covenant to sett only goods 
authorised by lessor.]— Gordon v, 
(Sask^ [1926] 4 D. L. R. 
1042 ; [1926] 3 W. W. R. 641.— CAN. 

PART XXIV. SECT. 1, SUB-SECT. 5.— 

A. (a). 

6486 iii. Covenant by landlord to 

supply goods — Landlord offering to 
supply goods after serving notice of 
breach of covenant — No uxdver.h^M 
Jaoxson (J. B.), Ltd. Sc Qettas, [1926] 
2 D. L. R. 721 ; 68 O. L. R. 564.— GAN. 

PART XXIV. SECT. 8, SUB-SEOT* S.— 

S. (b) 1. 

sd. Agreement acted on by porM^l — 
The renunciation of an exlsang lease 
by the tenant. Sc the grant of a new 
lease by the Iwdlord, oan be infeired 
frpm a written obligation on the part 
of the landlord to grant a new lease 
followed by aotings of parties amount- 
ing to ret iTiterventus & by possession 
on the part of the tenant, not only 
where the landlord Is a lee-sUnpto 
proprietor/ but Where he Is an nm 
of entail m possession v Sc n lease so 
oom^tnind u blnolag suooesd- 
ing heirs of entaU. — O ampsei/town 

(DuxbX (19361 

8.0.126* 
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by Kent Beetriotion Acte, because alter 
Aug. 2B, ld26, deft, remained in possession 
of the ^use by virtue of the contract of 
purchase, Sc not as a statutory tenant, Sc 
under that contract she was either a licensee 
or a tenant at will, Sc after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, Sc if she 
had been a tenant at will, her tenancy had 
been at no rent. Sc, by Increase of Rent Sc 
Mtge. Interest (Restrictions) Act, 1920 
(c, 17), s. d2 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted Sc pltf. had an unrestricted right 
to recover possession of it ; (3) the rescission 
^ of the purchase agreement did not deprive 
pltf, of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s riglit to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Tubnbr V. Watts (1927), 97 L. »T. K. B. 92; 
44 T. L. R. 105; 20 L. O. R. 78, D. C. 
Affd. (1928), 97 L. J. K. B. 403 ; 138 L. T. 080 ; 
92 J. P. 113; 44 T. L. B. 337; 20 L. G. li. 
261, 0. A, 

6656* Add. Annotation : — ^Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 768. 

6674a, .] — In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes. Sc that a 
deduction should be made in respect thereof 
from the men’s pay. Deft, knew of. Sc made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 


due, Sc paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging pa>ment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates Sc taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house Sc his name remaining on the 
estate books as tenant. There was no 
wiitten surrender or assignment of the 
tenancy: — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that h;^ would forthwith surrender 
his tenancy, that the landlord agreed ;with 
deft, to accept the surrender Sc accept the 
chief constable as his tenant, Sc that the deft, 
would in future occupy the house as a 
servant of the chief bor stable Sc not as a 
tenant. Sc on those lactb there had been a 
surrender of the tenam^ by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy. — ^M bttcaxfe v. Boyce, 
[1927] 1 K. B. 758 ; 96 L. J. K. B. 376 ; 136 
' L. T. 606 ; 91 J. P. 55 ; 43 T. L. R. 149, 
D. 0. 

6715. Add. Annotations : — Consd. Metcalfe v. Boyce, 
[1927] 1 K. B. 768. Mentd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

6762. Add. Amwicdions : — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 645, n. ; 
Richmond v. Savill, [1926] 2 K. B. 630. 

6764. Add. Annotation : — As to (2) Consd. Rich- 
mond V. Savill, [1926] 2 K. B. 630. 

6766. Add. Annotation : — Consd. Richmond v. 
SaviU, [1926] 2 K. B. 680. 

6767. Add. Ciiaiions : — {1911), .95 L. J. K. B. 
1052, n.; 136 L. T. 21, n„ 0. A. 

Add. Annotation : — Consd. Richmond v. 
Savill, [1926] 2 K. B, 630. 

6768. Add, Citations : — 95 L. J. K, B, 1042 ; 136 
L. T. 15. 

6848. Add. Annotation : — ^Refd. Morris v. Harris, 
[1927] A. 0. 252. 


Part XXV. — Delivery and Recovery of Possession. 

6925. Add. Annotation : — As to (1) Retd, Marsden 6945. Add. Annotation: — ^Mentd. Anchor Trust Co. 
V. Heyes, [1927] 2 K. B. 1. v. BeU, [1926] Oh. 805. 


PART XXIV. SECT. 2, SUB-SECT. 8.— 
C. (b) i. 

k 1. .) — Lb Cain v. Wieland 

(1862), 4 R. & G. 71, n.— CAN. 

PART XXIV. SECT. 2. SUB-SECT. 8.— 

D. (b). 

p 1. .] — Held : retention of the 

keys Sc advertlfllng the house for rent 
wm ambiguous acts; they were, 
upon the evidenoe, referable to the 
leau>r*s promise to try to rent tho house, 
Sc did hot show an aooeptanoe of a 
surrender. — G bbbn v. Tbbss (1927), 60 
O. L. B. Ifil.— CAN. 

PART XXV. SECT. 2. 

10 Ljprounds for Uderferenoe by 
Where, following a dispute. 


a settlement was made, by which the 
tenant was to quit the premises, & the 
tenant vacated acoomingly : — Held : 
the tenant's claim for damages for 
eviotion Sc to set aside the amoment 
for settlement should be dismissod, 
as the tenant was not at such a dis- 
advtmtago with tho landlord as to call 
for the intervention of the ot. for bis 
roteotion. Sc he must stand by the 
argain bo made.^ — ^M oEat v. Sbx- 
BMITH (1914), 29 W. L. R. 210; 20 
D. L. R. 08i-43AN. 


PART XXV. SECT. 4, SUB-SECT. 2.-< 

D. 

0 i. Whm uppUcahU — Not to 

kmd purchased at tax sale,] — Fthui v. 


Buiike, [19241 4 D. h. R. 445 ; [19241 8 
W. W. R. 328 ; 19 Sask. L, R. 28.— 
CAN. 

0 ii, Not by purchaser under 

agreement for sale — No assianment of 
Uase.j^Iie Bebobn Sc Mott, [19241 
1 D. L. R. 499 ; [19241 1 W. W. R. 494 ; 
18 Sask. L, R. 290.— CAN. 

f i. Appeal — Order by fudge in 

chambers.} — No api^l lies to the Ct. of 
Appeal from an order made by a judge 
of the K. B. in ohambers. on an appeal 
to him from an order made by a district 
ot. iudire on an application under 
Landlora Sc Tenant Act for a writ of 

S oBBossion. — C anada Tbuist Co. v, 
c^ULTS (Sask.^ ^ R* 

V24 ; [19263 2 W. W. R. 797.— CAN. 
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Part XXVII. — Rent and Mortgage Restriction Acts 


1021&, Notwithstanding tenant ceasing 

personally to reside on premises — Members of 
tenant’s family residing on premises.] — K beit- 
MAN V, ViDOFSKY (1927), 43 T. L. R. 336, 
D. C. 

7032. Add. Aywotutioyis : — Refd. Roe v. Russell, 
11928] 2 K. B. 117 ; Lloyd v. Cook, Goudge 
V. Broughton, Simson v, Miatt, Bartram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 

. 103. 

7036. Add. Annotations : — As to (2) Apprvd. Lloyd 
V, Cook, Goudge v, Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. Refd. Oatto v. Curry, 
[1926] 1 K. B. 460. 

7037. Add. Citation : — ^24 L. Q. R. 821. 

Add Annotations : — As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 

1 K. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7037a. .] — Lloyd v. Cook, Goudge v. 

Broughton, Simson v. Miatt, Babtuam v. 
Brown, Barker v. Hutson, No. 7362d, 
•post. 

7037b. Rent-free tenancy.] — The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free. — Bracey v. Pales, [1927] 1 K. B. 
818 ; 96 L. J. K. B. 305 ; 136 L. T. 282 ; 43 
T. L. R. 69 ; 25 L. G. R. 156, D. 0. 

Annotation : — Refd. Turner v. Watte (1927), 44 T. L. B. 106. 

7037c. — — .] — Turner v, Wati'S, No. 6636a, 
ante. 

7040. Add. Annotations: — As to (1) Dlstd. Leslie 
V. Gumming, [1926] 2 K. B. 417; Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1 K. B. 24. Refd. 
Thompson v. Rolls, [1926] 2 K. B. 426 ; Lloyd 
V, Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7041. Add. Citations L. J. K. B. 1007 ; 24 
L. G. R. 816. 

Add. Annotations : — As to (1) Refd. Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Refd* 
Thompson v. Rolls, [1926] 2 K. B. 426. 

7047. Add. Citation lu. G. R. 147. 

Add. Annotations : — Distd. Cohen v. Gold, 
[1927] 1 K. B. 865. Apprvd. Lloyd v. Cook, 


Goudge V. Broughton, Simson v. Miatt, 
Bartram Brown, Barker v. Hutson, [1929] 

1 K. B. 103. Refd. Catto v. Curry, [1926] 

1 K. B. 460; Oakley v. Wilson, [1927] 2 
K. B. 279. 

7049. Add. Annotations : — Consd. Jewish Maternity 
Soc. Trustees e. Garffnklo (1926), 96 L. J* 
K. B. 766. Distd. Barton r. Keeble, [1928] 
Ch. 517. Refd. Brooks v, Liffen, [1928] 2 

K. B. 347. 

7051. Add. Citations :—135 L. T. 476 ; 24 L. G. R. 
643. 

7061. Add. Annotation: — Consd. Leslie v. Gum- 
ming, [1926] 2 K. B. 417. 

7062. Add, AnnoUxtions : — ^Refd. Leslie v. Oum- 
ming, [1926] 2 K. B. 417 ; Ebner v. Lascelles, 
[1928] 2 K. B. 486. 

7063. Add. Citations : — 96 L. J. K. B. 1 ; 134 

L. T. 21 ; 24 L. G. R. 27. 

Add. Annotations: — As to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
V. Evans (1928), 139 L. T. 382. Refd. l^slie 
V. Oumming, [1926] 2 K. B. 417 ; Thompson 
V. Rolls, [1926] 2 K. B. 426 ; Ebner v. Lascelles. 
[1928] 2 K. B. 486. 

7067a. Dwelling-house taken for purpose of 

subletting.] — dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any pait 
of it, but sublet the ground floor furnished, 
& the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the 
end of the tenancy : — Held : 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
& used the dw^elling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
& user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply ; (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy. — Ebner v. Lasceluss, [1928] 2 
K. B. 486 ; 97 L. J. K. B. 497 ; 139 L. T. 
140 ; 92 J. P. 114 ; 44 T. L. R. 460 ; 72 
8ol. Jo. 303 ; 26 L. G. R. 296, D. C. 


PART XXVn. SECT. 1, SUB-SECT. 1. 

7022 1. Application to premises-^ 
Letting not neceesary.l — The provIgionB 
of Rent Sc. Mtge. RofitrlotionB Act, 
1923 (No. 19 ol 1023), relating to the 
restriction of rent, only apply aa 
between landlord & tenant, & are 
applicable only to a hooBe which is 
let. — ^WALLAO® V. /POGARTT, [1926] 
I. R. 256, 267.— IR. 


PART XXVll. SECT. 1, SUB-SECT. 2. 

70401. CimUniiaivm of application of 
Acta — Sub-letting fumiahed of tm- 
furnished house — Destruction of identity. ] 
— The ^vldow of a tenant of a house 
lot unfurnished sub-lot the house 
furnished ; — Held : the widow hj 
Buh-letting the house ftunlshed made 
It cease to be a house to which Kent & 
Mtge. HestriotlQns Act, 1928 (Ko. 19 


of 1923), 
Whittle, [1 


applied. — ^K avanagh v. 
92d] 1. B. 426, 428.— IR. 


>ART XXVII. SECT. 1, SUB-SECT. 8.- 
A. (a). 


7046 li. 


Rent Mortgage 


'ieairidiona Act, 1923 (No. 19 o/ 1923), 
I. 8 (1).]— The words “ let as a sep^te 
Iweiiliig** apply to “ a house.** aa 
veil aa to *^a part of a heu^. — 
bVALLAOs V, Fogarty, [1926] I. k. 
855. 267.— IR. 


PART XXVII. SECT. 1, SUB-SECT. 8.— 

D. 

c. For the word ** hotel ** in the 
catchwords substltuto the word 
** house.** 

c i. .]— A farmhouse waa 

let with a farm, the tenancy editing 


744 


at Martinmas 1923. In Mar. 1922. 
the tenant sub -let the house, garden, & 
oortain o^ces at a rent of £20, the 
ratable vfQue of the garden & offices 
being loss than one-quarter of that of 
thehouse. On the oaeplry of the farm 
tenancy at Martinmas 1923, the land- 
lord let to the subtenant the house, 
gaidon, offices, with the steading & 
farmyard, at a rent of £3 5 . The ratable 
value of the gardon, offices, steading, 
a farmyard was more than one-quarter 
of that of the house ; — Held : as the 
value of the land & other premises let 
with the house since Martotnas 1923 
exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
sublects, the addition of the farmyard 
Sc BteacUng havlxur altered the identity 
of the house, & thus elided sect. 12'(6) 
of the Act.— Haldane v. Sinclair, 
11927] S. O. 662.-HWOT. 



Vol. XXXI.— Landlord and Tenant. Cases 7090— 71S0. 


7090. Add* Annotaiicni : — Refd. Lloyd v. Cook, 
Goudge V, Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 
1 K. B. 103. 

7091. Adfi, Citaiion : — L. G. B. 250. 

Add Annotations : — Apld. Doulin v. Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v* Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v* Brown, Barker v* Hutson, [1929] 

1 K. B. 103. Refd. Oakley v. Wilson, [1927] 

2 K. B. 279. 

7096. Add* Citation 24: L. G. R. 321. 

Add Annotations: — ^Dbtd. Brookes v, Liffen, 
[1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge V* Broughton, Simson r. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 303. Consd. Katkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7097. Add, Annotation : — Refd. Hoc v, Russell, 
[1928] 2 K. B. 117. 

7101. Add, Annotations : — Distd. Ehner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales J oint lloard for the Mentally Defective 
V, Evans (1928), 139 L. T. 382. 

7103a. Application of 1920 Act, s. 2 (3).] 

— Ebner V, Lascelles, No. 7067a, ante, 

7103b. ,] — 'Where there has been no 

default by a tenant under 1923 Act, s. 4, 
no order at all for possessiou or ejectment can 
be made in respect of premises protected 
by the Act. so long as they are lawfully 
occupied ; &; the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — West Wabes Joint Boaud 
Foti Mentally Defective v, Evans (1928), 
139 L. T. 382 ; 44 T. L. R. 665 ; 26 L. G. R. 
447, D. 0. 

7105. Add. Annoiatioyi : — Refd. Roe ik Russell, 
[1928] 2 K. B. 117. 

7107a. Widow or member of deceased tenant’s 
family.]— A person who, by virtue of 1920 
Act, s. 12 (1), is deemed to be a tenant of 
premises, is not liable to pay to the landlord 
arrears of rent which were owing by the 
original tenant at the time of his death. — 


Tickneh V. Clifton (1928), 45 T. L. R. 35 ; 
72 Sol. Jo. 762, D. C. 

7112. Add. Annotation : — Apprvd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v, Miatt, 
Bartram Brown, Barker v. Hutson, [1929], 
i K. B. 103. 

7125. Add. Annotation : — Refd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v, Miatt, 
Bartram w Brown, Barker v. Hutson, [1920] 
I K. B. 103. 

7132. Add, Annotation : — As to (2) Refd. Leslie v. 
Gumming, [1020] 2 K. B. 417. 

7135. Add. Annotation : — As to (1) Consd. Bracey 
V. Pales (1926), 43 T. L. R. 69. 

7145a. What amounts to increase.] — ^By a local 
Act, the rates in S. were consolidated 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
provided that in certain ^ les owners might 
be rated instcjid of owsupiers, the city council 
passed a resolution transferring tbe liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took ell’oct on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain pretnises 
oi a ratable value not exceeding £10 claimed 
that they were entitled to increase the renl» 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant ; — Meld : 
under se<jt. 2 (1) (6), the landlords were 
entitled to increase the rent/, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by t/he sect. ; but tbe 
amount of the permitted increase was an 
amount equivalent to nine-tentlis of the full 
consolidated rate, & not the. full amount of 
that rate. — H odokinson v. Hbwti'T (1928), 
139 L. T. 401 ; 44 T. 3... R. 694, D. C. 

7149. Add. A miotatkm : — Apld. Hodgkinson v. 
Hewitt (1928), 139 L. T. 401. 

7150. Add, Annotation : — Refd. Elvingtim Tenants 
V. Hatton (1928), 139 L. T. 211. 


PART XXVII. SECT. 2, SUB-SECT. 4. 

7106 1. Executor of tena7it,} — Held : 
a tenant’s rights under 1920 Act were 
altogether personal , &. no interest 
in deoeased’s tenancy could devolve 
on defts. as her exors. — Druky v. 
Johnston, [1928] N. I. 25. — IB. 

f $ 

PART XXVII. SECT. 2, SUB-SECT. 7. 

7108 I. “ Separate ” — Whether 
physicaUy eepeunte—Or partitioned off.] 
— Pltf., the owner of a house consisting 
of four floors & a basement, erected in 
each of the back rooms on the flrst & 
second floors a partition, which con- 
verted eaoh latge back room* into two 
rooms. He put olootrlo fittings In each 
floor. Sc did other work in connection 
with the gas Sc water supply. Sc let 

S ortlon of the house to deft., describing 
; in the agreement as consisting of 
a flat of three rooms Sc front basement 
on parlour floor. It had not a separate 

bath or separato sanitary accom- 
modation, Sc there was no physical 
separation of it, as a residenoe, from 
the feet of the house Held .* (1) the 
dwelling-houB6 had not been bond 
fide raoonstnioted by war of oonversiou 


into two or more soparato & self- 
contained flats ” within Hunt & Mtgo. 
Hostrictlona Act, 1923 (No. 19 of 1923). 

The rent being in arrear, pltf. served 
notice to quit on deft., & Instituted 
ejectment proceedings : — Held : (2) the 
letting was a new letting of portion 
of altei*ed premises, so as to entitle 
pltf. to charge a rent without regard 
to the standard rent of tho whole 
house ; (3) deft.’s claim for apportion- 
ment of tho rent must bo dismissed ; 
(4) pltf. w'os entitled to an order for 
OBsesslon, the ot. granting a stay for a 
mlted period, tho order for possession 
not to issue If the rent was paid within 
that period, — B oyle v. Fitsssimons, 
[1926] I. R. 378.— IR. 

7109 1, ** self-contained ** — Whether 
compute residence — Necessity for parti- 
tion.] — Boyle v. Fitzsimons, No. 
7108 i,ante. — IR. 


PART XXVIl. SECT. 3, SUB-SECT. 2.— 

B. (o). 

7128 1. House converted into flats— 
Whether rent at first lettinq as flat .] — 
Boyle v, Fitzsimons, no. 7108 1, 
ante* — IR. 


PART XXVII. SECT. 3, SUB-SECT. 3.— 

C. (a). 

si. Service of notice — Proof.] — Held : 
(1) as 1920 Act required no particular 
formalities or solemnities to be observed 
in connection with the service of 
notices, service could be proved by 
evidence in the ordinary way ; (2) upon 
the facts It must be interred that notice 
had been received by the tenant. — 
Guthrie V. Stewart, [1926] S. 0. 743. — 
SCOT. 


PART XXVIl. SECT. 8, SUB-SECT. 8.— 

0. (b). 

■n. Notice increasing rent during 
currency of lease,] — A. notloe to be a 
valid notice must be correct in sub- 
stsnoe as well as 11 form. 

A notice is not v^d whioh purports 
to increase the rent during the currency 
of the original term of years for which 
the tenant bolds the premises. — 
Sammon V. Byrne, [1926] I. L. 411, 
415.— IR. 

sp. Notice aUering terms of tenancy,] 
— A notice is not valid which purports 
to alter the terms Sc conditions of the 
original contract of tenancy, by alter- 
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7171. Add, Annotation : — Reid. Koe v, Bussell, 
0928] 2 K. B. 117. 

7176. Add. Annotation : — Reid. Roe v. RusseU, 
[1928] 2 K. B. 117. 

7181a. Decision ol county court Judge — ^Right ol 
appeal to High Court.] — Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase hw rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible : — Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of tl)e county ct. judge 
final, & mi appeal lay from it. — -Elvington 
Tenants, Ltd. v. Hatton (1928), 139 L. T. 
211 ; 92 J. P. 92 ; 44 T. L. R. 463 ; 72 
Sol. Jo. 819 ; 26 L. G. R. 303, D. 0. 

7196. Add. Annotation: — As to (1) Refd. Lloyd 
V. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7219. Add. Ayinotation: — Refd. He Keystone 
Knitting Mills Trade Mk. (1928), 97 li. J. Ch. 
316. 

7225. Add. Annotation : — Consd. Elvington 

Tenants v. Hatton (1928), 139 L. T. 211. 

7226a. Who Is tenant— 1920 Act, s. 12 (1).]— 

Tickner V. CUBTON, No. 7107a, ante. 

7237. Add. Annotation : — Refd. Roe v. RusseU, 
[1928] 2 K. B. 117. 

7250. Add. Annotation : — ^Refd. Turner v. Watts 
(1927), 44 T. L. B. 105. 

7254. Add. Annotations :~TiisUL» CampbeU v. LiU 
(1926), 135 L. T. 26, FoUd. Roe v. RusseU 


(1927), 71 Sol. Jo, 1008. Consd^ Roe v. 
RusseU, [1928] 2 K. B. 117. Refd. Bbner 
V. lAascelles, [1928] 2 K. B. 486. 

7264a. Right to sublet.] — ^A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting*, may sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of tbe st a n d a r d 

rent of the dw5fing-house. 

The words lawfuUy sublet ** in 1920 Act, 
s. 16 (3), & in 1023 Act, ss. 2 (2), 4 (6), & 
7 (1), do not apply exduedvely to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dweUing-house 
of which the tenant is a statutory tenant. — 
Rob V. RussBUi, [1928] 2 K. B, 117 ; 97 
L. J. K. B. 290 ; 138 L. T. 253 92 J. P. 81 ; 
44 T. L. B. 278 ; 26 L. G. R. 146, 0. A, 

.] — See, also, Nos. 7041, 7237. 

7264. Add. Annotation : — Consd. Roe v. RusseU, 
[1028] 2 K. B. 117. 

7285. Add. Annotation .-—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7280. Add. Annotations : — ^Apld. Be Vries v. 
Sparks (1927), 137 L. T. 441. Distd. Turner 
V . Watts (1927), 44 T. L. R. 105. 

7281. Add. AnnoUdions Standingford v. 

Bruce, [1926] 1 K. B. 460 ; De Vries v. Sparks 
(1927), 137 L. T. 441. 

72Bla. Notice to quit— What amounts to.]— An 
agreement m^e by a tenant with his land- 
lord for good consideration to mve up pos- 
session cannot constitute a notice to quit 
Muthin 1920 Act, s. 5 (1) (c), as substituted 
for the original sect, by 1028 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
De Vbibs V . Sparks (1927), 137 L. T. 441 ; 
43 T. L. R. 448 ; 26 L. G. R. 497, D. 0. 


Ing the liability for repairs. — S ammon 
(19201 1. R. 411. 415.— IR. 

sq. Immaterial errors— Effect of .] — 
In an action for recovery of arrears 
of rent, the tenant maintained that 
a preyloiui^ notice of intention to 
increase rent was invalid, in respect 
that (1) the notified increase of rates 
was inaccurate, & (2) a charge for 
stair gas had wrongly been Inciuded in 
the moreased rates ; — Held : as the 
tenant had suffered no prejudice, & 
as the notice did not contain any 
statement which was false or mis- 
leading in any material respect, Sc 
was as accurate as it could be in the 
ctrouTUstances at the time when It 
was given, the notice was not Invalid.—* 
Clydebank Investment Co., Ltd,, v. 
Mabshall, [1927] S. C. 860. — SOOT. 

PART XXVII. SECT. 8, SUB-SECT. 8.— 

C. (o). 

■t. As to amount of renLh—A notioe 
of intention to Inorease rent, which 
was in writing Sc in the statutory form, 
was objected to by the tenant as incom* 
potent, on the ground that the land- 
lord had stated, as the rent payable,” 
not the standard rent, but a higher 
amount which be was receiving at the 
date of the notice. Sc had further failed 
to set forth how the OYisUng excess 
over standard rent had become due : — 
Heid : as the tenant bad already for 
some time been paying without 
objection rent at the figure stated in 
the notice, the mua was upon him to 
establish that the amount in excess 
of standaed rent was not legaUy 


exigible, &; as he bcbd failed to do so, 
his objection fell to be repelled. — 
M'Kellar V. M’Mastbb, (19201 B. 0. 
754.— SOOT. 

7167 i. Amendment — Mode of .] — ^A 
notioe of intention to inorease rent, 
whioh was in writing Sc in the statutory 
form, showed under the appropriate 
headings how the proposed Increase 
was made up. Astheitemof ocouider’s 
rates was subsequently found to nave 
been overestimated, the.origtoal notioe 
was amended by a oorreouve notice, 
sent by the landlord's factors Sc 
received by tbe tenant before any 
increased rent had become due : — 
Held .* amendment of a defeotire notioe 
was not restricted to the method 
prescribed by 1923 Act, s. 6, tbe primary 
puniose of which was to validate 
defective notices which bad been acted 
on, Sc it was oomiietent to amend tbe 
notioe by the method ad<mted. — 
H'Kellab V. M'Mastbb, (1926] B. O. 
754.— SCOT. 

7167 il. JtiHsdicHon of court .] — 

Inorease of Rent Sc Mtge. Interast 
(Bestriotione) Act. 1926 (No, 84 of 
1926), e. 14, has been framed to put 
the et. into the position of behog able 
to do substantial justice between laiid- 
lords Sc tenants. Sc the power conferred 
goes far beyond tho znero oorreotlon of 
clerical errors or the reotitriug of 
mktakes of fact.— HiooiNS v. wabrbn, 
[19271 1. R. 658.— m. 

PART XXVII. SECT. 8,SUB-$BCT. 4.- 

B. 

7189 1. Where house rscanstrwM — 
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Conversion into /tots.]— B oyle v. 
Fitzsimonb, No. 7108 1, ante. — IR. 


PART XXVIl. SECT. 6, SUB-SECT. 2.— 

B. (b). 

7278 1. Premises used for immoral or 
iUeged purpose — What amounts to— 
Offence aoainst licensing lams.] — A 
tenant of licensed premises was oon- 
vloted of an offence against the licensing 
laws, bnt the conviction was not re- 
corded on the licence ; — Held : the 
tenant had been convicted of using 
the premises for an illegal purpose. 
Sc the ct., oonsideiing it reasonable to 
do so, made an order for possession.— 
Folan V. tiKK^ [1926] I. R. 87.— IR. 


PARTXXVn, SECT. 5, SUB-SECT. 2,— 

B. (d). 

sv. *• OreaUtr hardship ” — limited to 
tenant x>ersonedly.}—Vfh&ce deft, wm 
tenant of a house, which wae oooup]|ed, 
not by. hhn, bu^ by his sister Sc her 
husbandTAlu prootedlngefor pcss^ston 
it was contended that the ct.. snouH 
oonitider hardship to deft.*! stster.s 
hertmfiy ; *• hardship 
Bent Sc Mtge. Beibriotions 1928 


i tl) i4\iJ 
IPOtdCHBUlyJXt 


rnhS&m boSTby partt^ 

could be taken Into oonsidemtiom— 
Cooley v. Walbb Sc Coomr, {1926j 
I. R, 239.— IR. 

sw. - — * What amounts to.] — 
XATAiuas e. WmrOTJBfc (19263 L B. 
425; 428.— IR. 
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7a9i. AM. CUuHona : — ^96 Iw. J. K. B. 901 ; 24 
L. G. B. 631. 

^emdaes Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 681). 

** Purpose in Public 

7298a. ** In public interest ** — ^What is — Whether 

i2^ J — Gooch v. St^tman 

(1927), 43 T. L. R. 476, D. 0. 

7801a. — ,] — ^West Wales Joint Boahd 

Defective v, Evans, No. 

7108b, ante. 

7302a. .] — ^Bbnbb v. Lascelles, No. 7007a, 

ante. 


7807. Add. Ciiution : — ^24 L. G. R. 141. 

Add Annotation: — Held. De Vries v. Sparks 
(1927), 137 L. T. 441. 

7820. Add. Citation : — ^24 L. G. R. 192. 

7846a. Dispute not on question arising 

under Rent Restriction Acts — Dispute as to 
renewal of lease.]— HeZd ; 1920 Act, s. 17 (2), 
applied. — ^Branch v. Bennett’s Daibibs, 
Ltd. (1928), 44 T. L. R, 606. 

7351a. Lessee at rent less than two-thirds 

of ratable value.]— Lloyd v. Cook, Goui>ge 
V. Broughton, Simson v. Miatt, Bartram 
V. Brown, Barker v. Hutson, No. 7352d, 
post. 

7851b. Assignee of lease.] — In 1913 

g ltf. be^me the assignee of a lease of a 
ouse with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the • premises : — Held : 
the possession by pltf. of the whole house at 
the passing of 1923 Act &; up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house in question, (2) nor 
was it possession by him in the capacity of 
‘‘landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises. — Cohen u. 
Gold, [1927] 1 K. B. 865 ; 90 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 376 ; 26 
L. G. B. 198, D. 0. 

A7moiation8i---O^ex^. Lloyd r. Cook, Qoudgo v. Broui^htozi, 
Simson v. Miatt. Bartram v. Brown, Bai’ker w. Hutson, 
fl929] 1 K. J3. 103, N.P. liatklnsky v. Jacobs, C1929] 1 
K. B. 24. BMd. Barton v. Koeble, [1928] Cb. 517. 

7862a. Quarterly tenant.]— A quarterly 

tenant of a dwelling-house which he has 
sublet may be the ” landlord ” of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled. — Oakley v. Wilson, 
[1927] 2 K. B. 279 ; 96 L. J. K. B. 783 ; 
137 L. T. 479 ; 43 T. L. R. 621 ; 71 Sol. Jo. 
409 ; 25 L. G. R. 316, D. C. 

Annotations: — ^Refd. Lloyd v. Cook, Goudgo v. Broughton, 
Simson V, Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103 ; Batkinsky v. Jacobs, [1929] 1 K. B. 24. 

7852b. Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years* lease 
from a superior landlord. In Nov. 1024, 
he sublet four of the rooms therein to 


D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house : — Held : the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
construed as ” where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,” & D.’s rooms were 
saved from, decontrol by the proviso. — 
Doulin V. Parcell (1926), 136 L. T. 633 ; 
48 T. L. R. 140 ; 26 L. G. R. 71, D. 0. 

Ar^tationa : — Apprvd. Lloyd v. Cook, Goudge v. Broughton, 
^mnon V. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. B«td. Oakley v. Wilson, [1927] 2 K. B. 


7352c. Tenant^ rent less than two-thirds 

of ratable value.] — Tne tenant of a dwelling- 
house under a ninety-ei' t years’ lease at 
a rent which was lett than fcwo-thirds of the 
ratable value of the^ouse was in possession 
of the house at the passing of 1923 Act ; — 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled. — 
Brookes v. Liffbn, [1928] 2 K. B. 347 ; 138 
L. T. 676 ; 92 J. P. 102 ; 44 T. L. R. 360 ; 
26 L. G. R. 199, C. A. 


Annotations : — Consd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 
[19291 1 K. B. 103. Apld. Ratkinsky v. Jacobs, [1929] 1 
K. B. 24. 


7362d. .] — ( 1 ) The expression ‘ ‘ landlord * * 

in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of “owner,” or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord” used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ” 
within 1923 Act, s. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of it is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression “ the tenant ” in 1923 
Act, s. 2 (2), refers to the sitting tenant, i.e. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect, is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 81, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
I'eviveN ontrol. — ^Lloyd v. Cook, Goudge v. 
BrougA on, SmsoN V. Miatt, Bartram v. 
Brown, \ arker v. Hutson, [1929] 1 K. B. 


PART XXVIL SECT. 5, SUB-SECT. 
p. Read “ 78421.'* 

7848 li. r- .h-BoiLE V. Fitzbimoks, No. 7108 i, ante. 
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103; 07 L. J. K. B. 667 ; 139 L. T. 452 ; 92 
J. V. 199 ; 44 T. L. B. 761 ; 72 Bol. Jo. 633 ; 
26 L. G. B. 609, 0. A. 

Annotation : — Ae to {!) Cozuid. Hatkinsky v. Jacobs, [1929] 
1 K. B. 24. 

7858a. .] — Where, at the date of 

the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 
possession of his part i-j-Ueld : the house 
became decontrolled, & a subsequent tenant 
was not protected by Kent Restrictions Acts. 


— Katkinsky V. Jacobs, [1929] 1 K. B. 24 ; 
97 L. J. K. B. 666 ; 138 L. T. 739 ; 92 J. P. 
142 ; 44 T. L. R. 648 ; 72 Sol. Jo. 364 ; 26 
L. a. R. 380, D. 0. 

Annotation : — Apprvd. Lloyd v. Cook, Qoudge v. Broughton, 
Siznson v. Miatt, Bartram v. Brown, Barker v, Hutson, 
[1929] 1 K. B. 103. 

7358b. .] — Barton v. Keeblb, No. 2913a, 

ante, 

7859a. By grant of lease to tenant — ^Who is tenant.] 

— liOYD V, OOOK, Goudgb V, Brougiiton, 
SmsoN V. Miatt, Bartram v. Brown, 
Barker v, Hutson, No. 7352d, ante. 

Held : the landlord had not come into 
actual possession ** of the hotise 
within 1923 Aot, s. 2, Sc 1920 Act 
continued to apply to the house. — 
Caledonian Heritable Estates, Ltd, 
V. Methven, [19271 S. O. 39.--SCOT. 


PART XXVII. SECT. 6. 

7366 i. By recovery of possession 
landlord — What amounts to possession— 
Actual distinguished from notional 
possession.] — The tenant of a dwelling- 
house, to which the Acte applied. 


gave notice of intention to remove at 
WbitBunday 1924. In Mar. 192^ the 
landlord let the house as from whit- 
Bimday 1924 to a new tenant. At the 
'Whitsunday term the old tenant 
lemoved from the house. Sc tho new 
tenant entered into possession : — 
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LIBEL AND SLANDER. 


Part I. — In General. 

4. Add, Annoiaiiona : — ^Refd. Broome v. Agar 18. Add. Annotations : — Consd. Broome v. Agar 
(1928), 138 L, T. 698 ; Lockhart v. Harrison (1928), 138 L. T. 698. Refd. Tiockhart v, 

(1928), 139 L. T. 621. Harrison (1028), 139 L. T. 521. 


Part II. — Parties. 

41. Add. Annotution .-— Aa to (1) ReM. The W. H. Randall, [1D28] P. 41. 


Part III. — Identity of Person Defamed. 

77. Add, Annotation Retd. Thomson v, McNulty (1927), 71 Sol. .To. 744. 


Part IV. — ^The Statement. 


121. Add, Annotation : — -As to (4) Consd. Lockhart 
V, Harrison (1928), 139 L. T. 521. 

525a. Candidate tor seat in Parliament.] — Defama- 
tory words, which are actionable in them- 
selves, are not the less so because they arc 
alleged to have been spoken of one as a 
candidate to servo in parliament. — Harwood 
V, Astley (1804), 1 Bos. & P. N. R. 47 ; 127 
E. 11. 375, Ex. Ch. 

Annotation : — Refd. Pankliurst v. Hamilton (1887), 3 T. L. R. 

500. 

541. Add. Annotation : — Retd. Broome v. Agar 
(1928), 138 L. T. 698 

885. Add. Annotations : — Retd. B. v. Denyer, 
11926] 2 K. B. 258 ; Auto-Mart (London) v. 
Chilton (1927), 43 T. L. R. 463 ; Hardie & 
Lane v. Chilton (1927), 96 L. J. K. B. 1040, 
Mentd. Hardie & I^ane v, Chilton, [1928] 2 
K. B. 306. 

900. Add. Annotation : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. 

951. For the existing paragraph substitute the 
following paragraph : — 

.] — complained of a state- 
ment published by defts., in which it was 


alleged tliat pltf., then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was resi^onsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at (Queenstown. 
Lefts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said : “ If & in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pltf. 
took no steps to bring to justice persons guilty 
of tlie death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any otHco of trust or 
responsibility, or of any kind, or that pltf. 
was a lyerson with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” Pltf. Iiaving obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that pltf. had assisted 
to organise them or had employed iDeople to 
organise them :—Held : notwithstanding that 


PART III. SECT. 1. 

j I, .] — Thomson & Co. v. 

McNuiiTY (1927), 71 Sol. Jo. 744, H. L, 
—SCOT. 

PART IV. SECT. 1, SUB-SECT. 1.— B. 

n i. Accusation of being spy.} — Pltf. 
allegrod that he had o^ed a 

NaUonalist spy, hut alleged no special 
oircumstanoes : — Held : the words wore 
not jjer se defamatory. — Hardakeb v, 
TjaBBING (1927), 48 N. L. R. 145. — 
S. AF. 

PART IV. SECT. 2, SUB-SECT. 1.— 
E. (0) lii. 

625 i. Member of Parliament.] — The 
term ** dflioe ** Includes the position of 
a member of Parliament, whether or 
not such person holds an office in the 
strict common-law sense of the term. — 


Prattkn V. The Labour Daily, Lti>., 
[1926] V. L. R. 115 ; 47 A. L. T. 147 ; 
[1926] Argus L. R. 162.— AUS. 

PART IV. SECT. 2, SUB-SECT. 3. 

858 i. Chmge of fuming had disease.] — 
An imputation of past infection is not 
actionable per se . — Hali^ v. Mitoheix 
(1927), 69 O. L. R. 590.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4, 

h i. .] — Ih order to succeed in 

an action under Llboi Act, K. S. M. 
1913 (c. 113), s. 12, the words com- 
plained of must unequlvocably charge 
adultery, etc. ; the action docs not Ue 
for words which may bear both an 
Innocent & InjuriouB meaning. — 
Williams v. Brown, [1927] 3 W. W. R. 
305 ; 36 Man. L. R. 101.— CAN. 
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PART IV. SECT. 4, SUB-SECT. 1. 

867 vi. .] — Sutter v. brown ^ 

[1926] App. D. 165.— S. AF. 

PART IV. SECT. 5, SUB-SECT. 2.— A 

se. Words not ordinary English 
'tmrds.] — ^Whore the words complained 
of are not ordinary English words, & 
pltf. adduces no eridence to show that 
they were imderstood in the sonse 
alleged tn the Innuendo, ho fails to 
establish a cause of action. — Meier v. 
Klotz (Sask.), [1928] 1 D. L. R. 91 ; 
[1927] 3 W. W. R. 716.— CAN. 

PART IV. SECT. 6, SUB-SECT, 2,— A. 

979 ii. .] — Evans v. Mabttn, 

[1926112 B. L. R. 698 ; 37 B. C. R. 231. 
— CAN. 
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defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible. — ^M acGrath v. Black (1926), 96 
Jm JT. K. B. 961 ; 135 L. T. 694, C, A. 

1006. Add, AnnotaU^yti : — Consd« Broome v. Agar 
(1928), 138 L. T. 698. 

1019. Add, Anrwiaiions : — Ae fo (1) Consd* Broome 
V, Agar (1928), 138 L. T. 698 ; Lockhart v, 
Harrison (1928), 139 L. T. 621. 

1032. Add. Annotation : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. 

1045a. '.] — ^Pltf., a chauffeur, brought *an 

action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave “ joy rides ** in her motor car. 
Deft, pleaded justiffcation. The jury found 
that deft, had uttered the words complained 
of, but that they were not defamatory of 
pltf. ; — Held : the question of libel or no 


libel was peculiarly a question for th^ j^y* 
& it was only in the most extreme casois that 
the judge should allow his view to overrule 
that of the constitutional tribunal. — ^B boomb 
V. Agar (1928), 138 L. T. 698 ; 44 T. L. B. 
339 0. A. 

AnnotnHon : — ^FoUd. Lookhart v. Harrison (1928), 139 L. T, 
521. 

1045b. .]— In a libel action, where the words 

complained of are not of necessity defama- 
tory, Sc the question of libel or no libel has 
been properly left to the jury, the verdict 
• arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s ver^ct 
in these circumstances can never be assailed. 
A plain k> obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 
set aside (Loro Buckmastbr). — Lockhart 
V. Harrison (1928), 139 L. T. 621 ; 44 
T. L. R. 794, H. L. 


Part V. — Publication. 

1084. Add. Annotation : N.F. More v. Weaver, Schilling, [1928J 1 K. B. 429. Generally, 

[1928] 2 K. B. 520. Held. Martin v. Benson, [1927] 1 B. B. 771. 

1177. Add, Annotation : — Refd. The Fagernes, 
1087. Add, Annotations : — As to {!) Refd. Smith v, [1926] P. 18.5. 


Part VI.- 

1245. Add, Annotation : — ^Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1302a. Imputation as to disclosure of confidential 
information — By solicitor — ^Proof of dis- 
closure of communications made by clients 
to solicitor.] — ^Moore v. Terrell (1833), 4 
B. & Ad. 870 ; 1 Nev. & M. K, B. 559 ; 110 
E. R. 683. 

Annotation Refd. Taylor v. Blacklow (18.36), 3 Bing. N. C. 

235. 

1310. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1313. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1317. Add, Annotation : — ^Apld. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1329. Add. Annotation : — As to (1) Refd. More v. 
Weaver, [1928] 2 K. B, 520. 

1339. Add. Annotation : — As to (S) Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378. 


-Defences. 

1347. Add. Annotation : — ^Refd. Collins v. White- 
way, [1927] 2 K, B. 378. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30).] — ^A ct. of 
referees, constituted \mder the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only. Sc communications 
made to that ct. are not absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties. — 
Collins v. Whitbway (Henry) Sc Co., 
[1927] 2 K. B. 378 ; 96 L. J. K. B. 790 ; 137 
L. T. 297 ; 43 T. L, R. 532. 

1351. Add. Annotation : — ^Mentd. Wisbech R. D. C. 
V. Ward (1927), 91 J. P. 200. 

1395. Add. Annotation : — ^Reid. De Preville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1407. Add. Annotation : — Refd. More v. Weaver, 
[1928] 2 K. B. 620. 

1429. Add. Citation : — 134 L. T. 286. 


PART V. SECT. 1, SUB-SECT. 4.~ 

B. (b). 

•g. Notice under lAbei db Slander Act, 
8. 8.] — SKimNI!I.-RBVIBW CO. V, ROBIN- 
SON. [1927] 4 D. L. R. 232 ; 61 O. L. R. 
62.--CAN. 


PART V. SECT. 4, SUB-SECT. 1. 

q i. .] — iBiBH People's 

ASStTBANOB SOCIBTy V. DUBLIN ClTY 
ASSURANCE Co., Ltd., [1928J I. R. 
204.— IR. 

PART VI. SECT, t, BUB-SECT. 3.— C. 

■k. Unreasonable verdict — Set aside.} 
— ^Where the Jury found that the 
words oonmlained of, if defamatory, 
were true. 6. on appeal It was admitted 


that some of the allegations were 
iiutrue : — Held : the Teroiot was such 
an one “ as no Jury could have fotmd as 
reasonable men," S d should beset aside. 
& a new trial had. — H ope v. Smith's 
Newspapers, Ltd. (1921), 27 8. R. 
N. S. W. 313 ; 44 N. S. W. W. N. 37, 
P. C.— AUS. 

PART VL SECT. 1. SPB-SEOT. 4.— A. 

k I. .] — U deft, does not In his 

plea of Justifioarion state the spedflo 
taotB or instances on whioh he relies, 
he must do so in his partioulats* — 
Barnes v, Stkes (Man.), {1926] 8 
W. W. B. 476.*-OAN. 

k ii. .] — Burner v. Sykes 

(Man.), [1927J 1 D. L. B. 282.— CAN. 
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PART VI. SECT. 2, SUB-SECT. 2. 

A. (b). 

m i. Under Municipal Act, 

R. S. O., 1914 (c. 192 ).] — Nixon v, 
O'Callaohan (1927), 60 O. L, B. 76.— 

CAN. 

PART VI. SECT. 2. SUB-SECT. 2.— 
A. (o) ii. 

1868 V. .] — Nibso Naratan 

SINOH V. B. (1926), I. L. B. 6 Pat. 224. 
— IND, 

1868 vi. .1 — Mir Anwabrudik 

V. Fathim Bax Abidin (1926), I. L. B. 
60 Mad. 667.— 1N0. 

1868 vll. .3 — M. BiiiBRJEE V. 

Anurul Chandra Mitra (1987), 
I. L. R. 66 Oalo. 85.— IHD. 



VoL XXm— liM and SliUider. Oamr 1581^1948a* 


1521. Add* AnnoiaHon: — ^R«lcl. Haa?die & Lane 
V. Chflton (1927), 96 L. J. K. B,. 1040. 

1526* Add, Annotation: — ^Refd. Collins v, White- 
way, [1927] 2 K. B. 378. 

15^9* Add, Awnotaiion: — Held. More v. Weaver, 
[1928] 2 K, B. 620. 

15792. .] — Communications passing 

between a soli. his client, on the subject 
upon which the client has retained the solr., 
^ which are relevant to that matter, are 
absolutely privileged. — ^Mobb v. Weaver, 
[1928] 2 K. B. 620 ; 44 T. L. R. 710 ; 72 
Sol. Jo. 666, 0. A. 

1592. Add, Annotation: — QeneraUy^ Retd. Collins 
V. Whiteway, [1927] 2 K. B. 378. 

1688a. .] — Thohas Withers & Sons, 

Ltd. V. Samuel Withers & Co., Ltd. (1926), 
44 B. P. 0. 19. 

1699* Add. Annotation: — As to (1) Retd. Mac- 
kenzie-Kezmedy v. Air Council, [1927] 2 
JbL* aB. 617. 


1736. Add, Annotation : — Retd. Broome v, Agtir 
(1928), 138 L. T. 698. 

1744. Add, Annotation Mentd. Nadan v. R., 
[1926] A. C. 482. 

lSS4a. Indemnity — plea of Justification- 
Separate trial of issue as to indemnity.] — ^In 

a libel action defts. pleaded justification. Sc 
that pltf . had, in return for payment, under- 
taken in writing to indemnify them agaiost 
any actions for libel, Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Pltf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : — Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
bo made only when there were special cir- 
cumstances justifying it, Sc as there were 
none in the present ^e, the order must be 
refused. — ^BottomleyI^. IJutist Bia^ckett, 
Ltd. & Houston (1928), 41 T. L. R. 451 , C. A. 


Part VII. — Malice. 


1948a. -.] — Where deft, establishes a 

qualified privilege for a publication, 
pltf. faUs to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 


deft. In tlie exercise of this discretion the 
I)osition of deft, who has to adduce evidence 
upon other issues in the action should bo 
considered. — MAiiBjfe v, George Edwards 
(Daly’s Theatre), Ltd., [1928] 1 K. B. 269 ; 
96 L. J. K. B. 980 ; 188 L. T. 51 ; 43 
T. L. R. 809, 0. A. 


PART VI. SECT. 3, SUB-SECT. 1. 

1437 i. General rule,] — Sjspiro v . 
Leader PuBirsHiNa Co., [1020] 3 
D. L. R. 68 ; [1926] 2 W. W. K. 268 ; 
20 Bosk. L. R. 419.— CAN. 

PART VI. SECT. 3, SUB-SECT. 8.~ 
A. (o) vii, 

1580 ill. .}— A solr., in 

oorrcsponding with third parties, is In 
no be£ter position than his client. He 
is not free to write everything his 
ollent may suggest or state. He is 
boimd to exclude from his letter any- 
thing defamatory that is not relevant 
to the occasion. — M*Keooh v, O'Brien 
Moran. [1927] I. R. 348.— IR. 

PART VI. SECT. 8, SUB-SECT. 3.— 
A. (o) ziv. 

•m. SiaiemetU ae io mini8Ur*s conduct 
— By one church oMce holder to another 
— Occasion privueaed,] — Knapp v . 
McLeod, [1986] 2 D. L. R. 1083 ; 58 
O. L. R, 605.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— B. 

1681 vl, .] — To clothe an oooa- 

slon with privilege on the ground of 
common interest, the common interest 
must be in the subjeot-matter of 
the oommunioation complained of. — 
Sapiro V, Leader Pubushino Oo., 
[1926]3D.L.R.68 ; [1926] 2 W.W. R. 
268 ; 20 Bask. L. R. 449.— CAN. 

•n. Statements reflecUnQ on mtssioniary 
appealing for funds — To committee 
formed to aid appeal ,] — Hatpord v. 


Porrester-Paton, [1927] S. 0. 740. — 

SCOT. 

PART VI. SECT. 3, SUB-SECT. 4.— 

B. (d). 

sp. Under Libel dt Slander Act .] — 
Hansen v. Nuooet Publishers, Ltj>., 
[1927] 4 D. L. R. 701 ; 61 O. L. R. 
239.— CAN. 

sq. .] — Sentinel-Review Co. v. 

Robinson, [1927] 4 D. L. H. 232 ; 61 
O. L. R. 62.— CAN. 

PART VI. SECT. 8, SUB-SECT. 4.— 

B. (e). 

1678 ii. .1 — HuoHEa e. Sun 

PuBLiSHtNa Oo. (1925), 35 B. C, R. 
422.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. 

1788 ii. .]— The rolled up 

plea " to an action for libel is a plea of 
fair oommeut only, 8c where there Is no 
plea of justifloation. evidence is not 
admissible to prove the truth of de- 
famatory allegations of foot, & the 
defence of fair comment is no answer 
to such allegations. — ^L eech v. Leader 
P uBLisraNQ Oo., Ltd., [1926] 2 D. L. K. 
28 ; [19261 1 W. W. R. 673 ; 20 Bask. 
L. R. 337.— CAN. 

1738 iU. S,P. Barnes v, Sykes 
(M an.), [1926] 3 W. W. R. 476.— CAN. 

1788 iv. .] — ^In an action for 

libel, under the “ rolled up plea deft, 
has the right, without pleading 
Justidoation, to adduce evldfenoe to 
establl^ the truth of aUegations of 
fact upon which comment is based. 


os distinguished from comment itself. — 
Boys v. Stab Pt^. & Pub. Co., [1927] 
3 D. Ii. B. 847 ; 60 O. L. R. 592.— CAN. 

PART VI, SECT. 4, SUB-SECT. 6. 
1848 i. Rolled up pled ** — Plea of 
fair comment not justification.] — Leech 
V. Leader Publishing Co., Ltd., No. 
1738 ii, ariie. — CAN. 

1848 ii. S.P. Barnes v. Sykes 
(Man.), No. 1738 ill, ante. — CAN. 

8t. .] — Where the defence of 

fair comment is pleaded the comments 
must bo warranted by the facts stated 
In the writing complained of, in the 
senst) that the facts must afford a 
reasonable foundation for tho com- 
ments, & it is not legitimate for 
defender, by tho avorraeut of new 
facts in his defeuct’ss, to extend tho 
limits of inquiry. — Wheatley v. An- 
derson & Miller, [1927] S. C. 133. — 
SCOT. 

PART VI. SECT. 6. 

8V. No libel — Innuendoes covered ,] — 
Daly v. Irish Transport 8c Generai, 
Workers* Union, [1926] I. R. 118. — 

CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

1876 xii. .]— Dunnbt v. Nel- 

son, [1926] S. C. 764.— SOOT. 

PART VII. SECT. 2, SUB-SECT. 2.- 

B. (b). 

I i. .] — Declining to give an 

apology is not ovidenoo of malice.-- 
Halls v. Mitchell (1927), 59 O. L. R. 
590. — CAN. 
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Part VIII. — Damages and Costs 


1988. Add, Annotation : — Mentd. Williams v. Bar- 
ton, [1927] 2 Ch. 9. 

1989. Add, Annotation : — Retd, Thomson v, 

McNulty (1927), 71 Sol. Jo. 744. 

2174. Add, Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2180. Add, Annotation : — Retd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2184. Add, Annotation : — Retd. Campbell v, Poliak, 
[1927] A. 0. 732. 

2195. Add, Annotation: — As to (1) Retd. Martin 
V, Benson, [1927] 1 K. B. 771. 

2198a. Consideration ot all circumstances.] — 

Where an action for defamation is tried by a 
judge with a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is “ good cause ’* for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 


the damages is only one element for considera- 
tion. The judge must exercise a discretion 
independent of anjr view expressed by the 
jury on the question of costs. — ^M artin v, 
Benson, [1927] 1 K. B. 771 ; 96 L. J. K. B. 
405 ; 137 L. T. 183 ; 43 T. L. R. 247. 

2200. Add, Annotation : — ^Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2202. Add, Annotation : — ^Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2203. Add, Annotation : — Refd. Martin v, Benson, 
£1927] 1 K. B. 771. 

2203a. .] — Martin v, Benson, No. 

2198a, ante, 

2206. Add, Annotations : — Refd. Campbell v, Pol- 
iak, [1927] A. C. 732 ; Martin v, Benson, 
[1927] 1 K, B. 771. 

2207. Add, Annotation Consd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Injunction. 


Part IX 

2225. Add, Aimoiation : — Refd. Broome v. Agar (1928), 138 L. T. 098. 


Part XI. — Criminal Proceedings. 

2307. Add, Annotation : — Generally ^ Refd. Martin 

V, Benson, [1927] 1 K. B. 771. 2488. Add, Annotation : — Refd. R.. v, Brixton 

2441. Add, Armoiation : — Refd. Broome v. Agar Prison, Exp, Shure, [1926] 1 K. B. 127. 

(1928), 138 L. T. 698. 


Part XIII. — Slander of Goods. 

2590. Add, Annotation : — Generally, Mentd. Dominion Iron & Steel Co. v, Invernairn, [1927] W. N. 277, 


PART VIII. SECT. 1, SUB-SECT. 3.— C. 

2080 vi. -.] — Solomon v, 

HoBiNSON & Co., Ltd. (1927), 48 
N. L. R. 125.— S. AF. 

PART VIII. SECT. 1, SUB-SECT. 4.— 

B. (b). 

2166 iv, .] — In libel It is not 

necessary to prove apecdal damagre, for 


the law presumes that some damage 
will flow in the ordinary courso of 
thln^ from the mere invasion of pltf. *8 
rights, & the falsity of the imputation 
is presumed in favour of pltf. — 
Halls v, Mitchell (1927), 59 O. L. K. 
590.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

sx. Security for costa — Action against 


tuwspaper,] — Carroll v. National 
Press, Ltd. (Man.), [1927] 3 W. W. R. 

CAN. 

sy. — -.1 — Bartman V, 

Ukrainian I^ublishing Co. ok Canada 
[1927] 3 D. L. R. 478 ; [1027] 2, 

W. W. R. 308 ; 36 Man. L. R. 581.— 

CAN. 
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Vol. XXXn.— Cases 3—371. 


LIEN. 


Part II. — Legal or Possessory Lien Generally. 


3. Add. Annotation : — Mentd. Jones v. Waring & 
Gillow, [1926] A. C. 670, 

21. Add. Annotation : — Mentd. Lowther v. Harris, 
[1927] 1 K. B, 393. 

27a. .] — Mulliner v. FiiORENCE, No. 193, 

post. 


180. Add. Annolaiioji : — yl.s to (3) Refd. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. R. 783. 
184. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. K. 783. 

193. To the existing paragraX)li add as follows : - 
Hisiinction between a X)ledg(i & a lien, 
discussed. 


152. Add. Annotation : — Refd. Lowoher v. Harris, 
[1927] 1 K. B. 393. 


208a. — — 

362 ; 


.j — HoiiERsox V. llEiD (1830), 1 Knapi), 
12 E. H. 357, H. J 


Part IV. -Particular Lien. 


321. Add. Annotation: — Refd. AJbemarle Supi^ly 
Go. V. Hind (1927), 43 T. L. R. 783. 

322. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

322a. No authority to create lien.j — Rltfs. 

let three taxicabs to H. on hire“i)urchase 
agreements, which provided that B. should 
not have authority to create a lien on the 
taxicabs in respect of repahs. Uj) to May 1, 
1925, the cabs, with the consent of pltfs., 
had been garaged at defts.’ garage, B. 
owed defts, the balance of a general account 
for garage rent, goods supplied, & washing, 
cleaning, & repairing the cabs. Hefts, bad 
never been aware of the teims of the agree- 
ments between B. & pltfs. On May 1, 1925, 
pltfs. tenninated the agreements, as B. was in 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 


delivery up of the cabs damages for their 
detention : — Held : the lien might attach 
notwithstanding th(? jiro vision tliai> B. should 
not have authority to create a lien, &, 
although defls. did not havti continuous 
X^ossession of the cabs, yet since, in letting 
B. take them out to x>ly for hire, they i^arted 
with x>t)ssession witliout any intention to 
abandon the right of lien, tlie action failed. 
— Alhkm/VRle Supply tk)., Ltd. v . Hind A. 
Co., [1928J 1 K. B. 397; 97 L. .). K. B. 25; 
138 Sj. T. 102 ; 43 T. L. R. 783 ; 71 Sol. Jo. 
Ill, 0. A. 

324. Add. Annotation:- Refd. Albemarh* Sux)ply 
Co. r. Hind (1927), 43 T. L. R. 652. 

332. Add. Annotation :—As to (l).Dlstd. Albemarle 
Sux6>ly Co. t;. Hind (1927), 43 T. I;. R. 052. 

371. Add. Annolatio7t .-- “Refd. Jebara v. Ottoman 
Bank, [1927 | 2 K. B. 254. 


PART IV. SECT. 1. 

m i. Merchant givina vessel to 

planter c£* undertaking to supplg vessel 
for fishery — Failure of merchant to 
supply vessel.] — Held : tlie nuTclianfc’ri 
peculiar lien upon the profits of tho 
vessel ceased to attach. — Gill v. 
PowKii (1851), 3 Nfld. L. n. 1J)7 — 
NFLD. 

PART IV. SECT. 2, SUB-SECT. 1.— 

B. (a). 

322a i. Order given hg hire -pur cJiascr 
— No (ivthority to create lien.] — Held : 
t he vendor was entitled to a return of 
the subject-matter of tho agreonieiit 
without payment of the cost of repairs 
oi’doi'od by tho hii*e-piu*chaser. — ^Alli- 
ance Finance Co. Sc Stand aud 
Motous, Ltd. v. Simons Gahaoe & 
GooDCilAf (1925), 36 B. 0. R. 117. — 
CAN. 

322a ii. .] — Held : the 


repairers had not acquired a lien, in 
respect that tho hirer’s title excluded 
the riijht to (TeaU) a lion. — Lamonbv v, 
Foulds, Ltd., [1928] S. C. 89.— SCOT. 

332a iii. .] — Although in a 

hiro-purcliaso agreement there may 
bo a clause expressly negutlviiig any 
authority to create a lien, it does not 
prevent a lion arising for repairs «louc 
to the subject-matter of tlio agrtaj- 
ment. — Moves v. Maontts ivroTOKs, 
Ltd., [1927 j N. Z. L. ll. 906. -N.Z. 

PART IV. SECT. 2, SUB-SECT. 1. -C. 

m. licusd., 15 S. O. II. 191. 

PART IV. SECT. 3. 

k i. Under Business Brojils B ar 

Tax Act. 1916 (c. 11), s. 21 — Necessity 
for registration.] — Canadian 1*eekless 
Jewelry Co. & Royal Trust Co. v. 
R. (1926), Q. R. 64 S. C. 574.— CAN. 


k ii, Vriority orcr subsequent 

mortgage.]- -Be Avdrew MoTiiERWELii 
OK Canad J/i'D. (Ont.), [1927 J 1 D. L. 
80 ; 8 C. M. n. 58.— CAN. 

m i, Fnforernient —lJg sale 

— Iferjuisitis of valid sale.] — Gillis v, 
SouNDiNO Creek. I1927J 2 D. L. R. 
136 ; [1927] 1 W. W. U. 181 ; 22 Alta. 
L. B. 5 16. - CAN. 

sa. For rates. ] — B l’ ' f lE ll v. S vdney 
COKKN., 119271 1 1) L. ll. 186; 59 
X. S. ll. 91. —CAN. 

sb. Under Bunil Credits Aet. O.A.. 
1921 (c. 17.“>).1 '-A rural credit society's 
statutory li<‘n under the above Act. 
bijids growing crops 6c croi)’3 to be 
grown . Sc takes priority over an 
execution which <lid not come into tho 
sbcrill’s hands until after the making 
f)f tho loan by tho Rocioty. 7 — Lobr r. 
Rock WOOD Rural CuKDri'S Society, 
[I 9261 2D. L. R.819; [1926] 2W. W. R. 
1 ; 35 Man. L. R. 499. — CAN. 


J.S. 
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Cases 454—761. 


English and . Empire Digest Supplement. 


Part V. — Equitable Lien. 


454. Add, Annotations 'Royal Exchange, 

Assce. V. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 260 

493. Add, Annotation : — ^Mentd. Re Wait, [1927] 
1 Ch. 606. 

553a. .] — Topham v, Constantine (1829), 

Taml. 135 ; 48 E. H. 64. 

560. Add, Annotation : — Refd. Lowther v, Harris, 
[1927] 1 K. B. 393. 


598. Add, Annotation : — to (2) Hefd. Weld v, 
Petre (1928), 97 L. J, Oh. 399. 

615. Add, Annotation : — ^Menid. Re Reeves, Reeves 
V. Pawson, [1928] Ch. 351. 

660. Add, Annotation : — Mentd. Be Walt, [1927] 
1 Ch. 606. 

0 

761. Add. Annotation : — Refd. Cohen v, Roche, 
[1927] 1 K. B. 169. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

d i. .J J'LETCHER U. 

CLAGdEiT, [1927J .3 D. L. K. 751 ; 
11927] 2 W. W. R. 362 ; 21 Safik. L. II. 
682.— CAN. 

PART V. SECT. 8, SUB-SECT. 8.— 

C. (a). 

438 iii. .] — i'RKEBUKO V. Far- 

mers* Exchange Bankers, [1922] 1 
W. \V. H. 845 ; 63 D, h. R. 142 ; 15 
Sask. L. R. 318. — CAN. 

PART V. SECT. 3, SUB-SECT. 20. 

t (p, 273) i. Gippo contractor.**] 

— Boyd & Anderson v. Superior 
Spruce Mnxs, Ltd. (B. C.), [1927] 
2 W. W. R. .04.-^AN. 

b (p. 273) i. .] — SiiEEi'WAsn v. 

Deer Mountain Lumber Co. (1925), 
37 B. C. R. 4]8.~CAN. 

d (p. 273) 1. Work for which wood- 
nain*8 lien oMachea.] — Haglund v. 
Derr (1927), 38 B. C. R. 435.— CAN. 

aa (p. 273) i. FUinu woodman*a lie7i — 
AMdav-ii — Svt[ici€7i<ni,] — Neison r. 
Person (B. O.). [1927] 3 W. W. R. 
161.— CAN. 

bb (p. 274) i. — — .] — Ross v. Gor- 
man (1908), 1 Alta. L. R. 51 G; 9 
W. L. R. 319.— CAN. 

Beaver Lumber Co., Ltd. v. Korotky 
(Sask.), [1927] 1 W. W. K. 945.— CAN. 

qq (p. 274). ii. .] — 

Hofehtrom V. Stanley (1902), 14 
Man. L. 11. 227 ; 22 C. L. T. 337.— 
CAN. 

tt (p. 274) i. Work done 

icith** primfjj or consent.’*] — ^Michaeus 

V. Ryan Motors, [1923] 1 1). L. R. 
1186; 16 Sask. L. R. 352; [1923] 1 

W. W. R. 401.— CAN. 

ooo (p. 274) i. .] — Security 

Lumber C^o. v. An aka, [1927] 2 D. L. R. 
987 ; [1927] 1 W. W. R. 975 ; 21 Sask. 
L. R. 459.— UAN. 

mminm 1. Single corUract 

— Single lien may he filed.] — Coui'u v, 
James (B.O.), [1926] 2 W. W. R. 87.— 

CAN. 

h (p. 275) i. .] — Fitz- 
gerald V. Apperley (Sask.), [1926] 3 
1), L. R. 734 ; [1926] 2 W. W. R. 689. 

—CAN. 

h (p. 275) ii. .] — Beaver 


Lumber Co., Ltd. d. Curry (Sask.), 

ra 4 D. L. R. 619 ; [1926] 3 W. W. 

L— CAN. 

q (p. 275) i. .] — IVlAGURN v. 

Magurn (1883), 10 P. R. 570.— CAN. 

0 (p. 275) i. .1 — Russell 

V. Ontario X<^oundation & Engineer- 
ing Co., [1920] 1 D. L. R. 760 ; 58 
O. L. R. 260.— CAN. 

dd (p. 275) i. .]~T. 

IMoAvity & Hons, Ltd. v. Walhh 
(B. [1927] 1 W. W. R. 24 2.— CAN. 

Iff (p. 275) i. .] — Baines v, 

Harman, (1927] 2 D. L. R. 743 ; 60 
O. L. R. 223.— CAN. 

dddd (p. 275) i. Not limited io 

price of materials supplied within six 
years of heginning of action.] — Fjra- 
GEitALD V. Apperley (Sask.), [1926] 3 
D. L. R. 734 ; [1926] 2 W. W. R. 089. 
—CAN. 

PART V. SECT. 3, SUB-SECT. 21.— A. 

e. Reoad., [1919] 3 W. W. R. 366. 

672 i. Right in eqyUy.] — Baker 

V. Hewey (18(J9), 15 Gr. 668.— CAN. 

PART V. SECT. 3. SUB-SECT. 21.— 
B. (a) i. 

sk. Land bought hy several jmrties .] — 
Boulton p. Gillespie (1860), 8 Gr. 
223.— CAN. 

PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) ii. 

6m. Payment of mortgage as part of 
purchase jiricc.] — H amilton Pro- 
vident Loan & Investment CJo. v. 
Smith (1888), 17 O. R. 1.— CAN. 

PART V. SECT. 4. 

t (p. 289) i. Aa against mortgage.] 

— Thomson v, Harrison, [1927] 3 
H. L. R. 526 ; 60 O. L. K. 484.— CAN. 

dd i, .] — Rogers Lumber Yards 

Ltd. V. Jacobs, [1924] 3 D, L. R. 814 ; 
[1924] 2 W. W. R. 1128 ; 21 Alta. L. R. 
56.— CAN. 

dd ii, .] — ^Manners v. Cain, 

[1927] 3 D. L. R. 1054 ; 60 O. L. R. 
644.— CAN. 

ee i. .] — Independent 

Lumber Co. v. Bocz (1911), 1 6 W. L. R. 
316 ; 4 Sask. L. R. 103.— CAN. 

ff 1, — ^ — Value of property 

increased.] — National Trust Co. v. 


Batiell (1916), S3 W. L. R. 738 ; 9 
W. W. R. 1266.— CAN. 

d (p. 290) 1. .} — Tollky V. 

Guerin, [1926] 4 H. L. R. 625 ; [1926] 
S. C. R. 566.— CAN. 

d (p. 290) ii. .1 — S'nsvEN- 

SON V, Green, [1926] 2 B. L. R. 667 ; 
58 O. L. li. 646.— CAN. 

d (p. 290) iii. Abandon- 

merit of priority — What amounts to .] — 
Beaver Lumbeii Co., Ltd. v. Curry 
(Sask.), [1926] 4 D. L. R. 619 ; [1926] 
3 W. W. R. 404.— CAN. 

d (p. 290) iv, .] — Gooding 

V. Crooker, [1927] 1 D. L. 11. 1072 ; 
60 O. L. R. 60.— CAN. 

sp. As against-ptfrehaser in good faith 
for valuable consideration— Lien note 
unregistered.] — W 11 .LIE v. Helisle 
(1916), 30 W. L. R. 918 ; 21 D. L. R. 
407.--CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

d (p. 292)1. .1— 

Howlett & Bell v, Doran & Gal- 
lant (1913), 24 W. L. R. 401 ; 4 

W. W. K. 674 ; 11 D. L. R. 372.— 
CAN. 

o (p. 202) i. 

Cooke v. Mocbofi’, [1926] 1 W. W, R. 
827 ; 36 B. O. R. 393.— CAN. 

o (p. 292) ii. .] — 

(?HRi8Tr V. McKay (1905), 15 Man. 
L. R. 612 ; 2 W. L. R. 303.— CAN. 

r (p. 292) i. — 

Howlett & Bell v, Doran & Gal- 
lant (1013), 24 W. L. R, 401 ; 4 
W. W. R. 674 ; 11 D. L. R. 372.— CAN. 

CO (p. 292) i. — ^ — In- 

terest,] — Fitzgeraid v. Apperley 
(Sask.), [19261 3 D. L. R. 734 ; [1926] 
2 W. W. R. 689,— CAN. 

00 (p, 292) ii. .] 

— Beaver Lumber Co., Ltd. v. Curry 
(Sask.), [1926] 4 D. L. R. 619 ; [1926] 3 
W. W. R. 404.— CAN. 

CO (p. 292) iii. Nature 

of action.] — ^Huibon v. Valliers (1892), 
19 A. K. 154.— CAN. 

PART V, SECT. 7, SUB-SECT. 1.— 
A. (b) i. 

sw. By claim for rescission,] — Re 
Mainland Portland Oeaient Co., 
119271 2 D. L. R. 742 ; 38 B. C. R. 

417,-~CAN. 
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Vol. XXXn.— Oases S-$78. 


LIMITATION OF ACTIONS. 


Part I. — ^The Statutes of Limitation Generally. 


8* Add* Annoiation : — Refd. Harnett v* Fiaher, 
[1927] A. C. 673. 

16. Add* Annoiation : — ^Refd. Board of Trade v, 
Cayzer, Irvine, [1927] A, C. 610. 

16. Add* Ciiaiions: — [1927] 1 K. B. 269; 136 
L. T. 7, 0. A. ; ajfd* auh nom. Boabd of 
Trade v* Cayzer, Irvine & Co., [1927] A. C. 
610 ; 96 L. J. K* B. 872 ; 137 L. T. 419 ; 43 


T. L. B. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281 ; 32 Com. Gas. 351, H. L. 

ArtnoiaKon: — Mentd. Hyman v. Hyman, Hughon v, Hughes 
(1928). 139 L.T. 41(J. 

28. Add. Annotatioyi : — Refd. Weld v* Petre 

(1928), 97 L. J. Ch. 399. 

31. 4dd* Annotation : — Refd. Weld v* Petre 

(1928), 97 L. J. Ch. 399. 

36. Add* Aymotaiion Held. Wold v, Petre 

(1928), 97 L. J. Oh. 399 


Part II. — Simple Contract Debts and Personal Actions 


56. Add* Amiotation : — Consd. Aylott v* West 
Ham Corpn., [1927] 1 Ch. 30. 

57. Citation : — For “20 J. P. 99 “ read “ 90 
J. P. 99.“ 

59. Add* Annotation : — Distd. Aylott v* West Ham 
Corpn., [1927] 1 Ch. 30. 

65. Add* Citation :—[1927] 1 Ch. 30. 

73. Add* Annotation : — Refd. Mackenzie-Ken« 
nedy v* Air Council, [1927] 2 K. B. 617. 

77. Add, AyinotaUon : — Refd. He Mason (1928), 

97 L. ,J. Ch. 321. 

78. Add, Annotations: — Consd. Mason (1928), 

97 I.. J. Ch. 321. Refd. Wigg v, A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

79. Add*^ Ciiaiions: — [1927] 1 K. B. 269; 136 

L. T. 7, C. A. ; affd* sub nom* Board op 
Trade v. Cayzer, Irvine & Co., [1927] A. C. 
010 ; 96 L. J.* K. B. 872 ; 137 L. T. 419 ; 
43 T. L. II. 625 ; 71 Sol. Jo. 660 ; 17 Asp. 

M. L. (L 281 ; 32 Com. Cas. 351, H. L. 

Annotation: — Mentd. Hyman v. Myiuan, Hughes v. Hughes 

(1928), 139 L. T. 410. , t, ub 

93. Add* Annofation : — Refd. Lowe v, Bentley 
(1928), 44 T. L. 11. 388. 

94. Add* A7i notation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. H. 388. 

128. Add* Annotation : — Refd. Weld v. Petre (1928). 
97 li. J. Ch. 399. 

139a. Arbitration condition precedent.] — The 

Crown requistioned appets.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49), &; 
which concluded as follows ; “ & it is further 
mutually agreed that such arbn. shall be a 


condition precedent to tlie commencement of 
^any action at law.” In .July, 1917, the ship 
was lost, but ai)pcts. did not proceed to arbn. 
until L)ec. 1923. The Crown contended that, 
as the aj'bn. was not commenced witliin six 
years of the loss, the claim was barred by 
Stat. Jjimitations, 1623 (c. 16): — Held: 

under the arbn. clause no cause of action aros(‘ 
until the award was made, A time did not 
run until the making of the award, &; the 
claim was not barred. — Board op Trade v* 
Cayzer, Irvine & Co., [1927] A. C. 610 ; 
96L. J.K.B.872 ; 137 L.T. 419; 43T.J..R. 
626 ; 71 Sol. Jo. 560 ; 17 Asp. M. L. C. 281 ; 
32 Com. Cas. 351, H. L.; affg. S* C. 
sub 7iom* Cayzer, Irvine & Co. v* Board 
OF Trade, [1927] 1 K. B. 209, C. A. 

A n notation : — Mentd. Ilymau f. Hyman, Hiighos v. Hughes 
(1928), 139 L. T. JIO. 

206, Add. Anyiotaiion : ■ A. s' to (1) Apld. He Mason 
(1928), 97 L. J. Ch* 321. 

238. Add. Annotafion :■ - Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

250. Add* Annoiaiion : — Mentd. Concpier f. Boot, 
[1928] 2 K.B. 33(5. 

256. Add* Citations .•—[1927] 1 K. B. 402 ; 96 
L. J. K. B. 55, C. A. ; affd*, [1927] A. C. 573 ; 
90 I.. J. K. B. 856 ; 137 L. T. 002 ; 91 J. P. 
175 ; 43 T. L. K. 507 ; 71 Sol. Jo. 470 ; 25 
1.. G. B. 454, H. L. 

Add. Annutatio7i : — Consd. lie Frcville v* Dill 
(1927), 90 L. J. K. B. 1050. 

284. Add* Annotation — Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

678. Add* Annoiaiio7i : — Refd. Harnett v. Fisher, 
[1927] A. C. 578. 


PART II. SECT. 2, SUB-SECT. 5.— B. 

b 1. Highway Traffic Act* 3 923 

(c, 48), 43a, r>4 — Kfject o/.J — 

CAHLINO ZlMBLARTE, [1927] 2 

D. L. R. 946 ; 60 O. b. H. 209.— CAN. 

PART II. SECT. 2, SUB-SECT. 9.— A, 

8b. Claim for injurious affection — 
Within Statute of Zdmitatinns (Noi'>a 
Sootia), H, 2 (d).] — ^M iller v. H., [1927] 
Exch. O. li* 62.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. ^ 

C* (a). 

147 i. jy<Ue of making,] a 

proroiflaory note 1 h payable with lutero^t 
ou demand, 8tat. Limitationj^ begins 
to run from the date of the note. — 
Imperial Bank of Canada v* Simpson 


(Man.), [1927] 3 W. W. K. 600.— CAN. j 

PART II. SECT. 6, SUB-SECT. 2. M. 

se. Money repayable soon as 

possible ” — iHme ruits from date of j 
ability to jtay.] — iNGKEBRE'rsEN v- • 
Chiustensbn, [1927] 3 W. W. II. 136 ; 
37 Man. L. K. 93.— CAN. 

PART 11. SECT. 5, SUB-SECT. 2. U. 

235 ii. Proviso for compensation 

by will — 2'ime fbjes 7iot run urUil death 
of mpZopcr.]— H unter v, Thomch(»\, 
I1927J 2 D. li. K. 340 ; «0 O. 1,. If. 
186.— CAN. 

PART II. SECT. 8, SUB-SECT, 2. 

o f. — - -.] — Ganda Singh v, Bhao 
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SingH'Buagwan Singh, Mst. Bhani 
(1926), I. L. R. 7 Lah. 403.— IND. 

PART II. SECT. 8, SUB-SECT. 6.^ A. 
409 viii. * .] -Phul Sjjni.ji 

V. JinojRAJ (1927), 1. Xj. li. 49 All. 801. 

IND. 

PART II. SECT. 8. SUB-SECT. C.-D. 

450 xi, .] — Chapman r. 

Paulson (Man.), [1926] 4 D. Ji. R. 
690.— CAN. 

PART II. SECT. 8, SUB-SECT. 6. 

E. (b). 

485 ii. .1 10' Wahn Khta'i k. 

[19271 4 l>. K. 410; 11927] 3 

W. W. if. 138 ; 37 Man. L. R. 96.- - 

CAN. 
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Cases 698— 1041. English and Empire Digest Supplement. 

696. AM. Jvnoialiwi :— Generally, Mentd. Smitli i 746. Add. AnnotaiUm : — Mentd. Albemarle Supply 
??. Wood (1028), 130 L. T. 260. Co. v. Hind, [1028] 1 K. B. 307. 


Part III. — Specialties. 


757. Add, Ai'volaiioyi : — Refd. Weld Peire 
(1928), 97 L. J. Ch. 399. 

785a. In balance sheet.] — balance sheet 

contained in an annual i‘ej>ort sent by a 
CO. to its sh{ii’eholdei*s, & filed with the 
r(*.gistrar of companies, & stating the t/otal 
aihount of the co.’s indebtedness under its 
d(d>entures for princii>al <& interest accrued 
tb(»rt*on since their issue is, although not sent 


to the debenture-liolders, a sufficient acknow- 
ledgment by the co. of its liability under tJie 
debentures t-o take the case out of the oiiera- 
tion of Civil I^pcedure Act, 1833 (c. 42), 
8. 3. — li-e Atlantic & Pacific Pibue 

lMi>oHTiNa & Manufacturing Co., Burn- 
ham (Viscount) v, Atlantic & Pacific 

PlUBK IMPOKTING &> MANUFACTURING (3o., 

L1928J Ch. 83(5 ; 97 L. .7. Ch. 3(59 ; 44 T. L. K. 
702 ; 72 Sol. Jo. 598. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819, Add. Annofaiion Refd. Weld v. Petre 
(1928), 97 I^. J. Ch. 399. 

834. Add, Annotation : — Mentd. I. R. Comrs. v. 
Soc. for Relief of Widows Orphans of 
Medical Men, I. R. Comrs. v. Medical Chari- 
table Soc. for West Hiding of Yorksliire (1926), 
136 L. T. 60. 

848. Add, Annotation : — Refd. Purnell v, Roche, 
[1927] 2 Ch. 142. 

915. Add. Annotation to (J ) Refd. Weld v. 

PetiM- (1928), 97 h. J. Vh. 399. 

964a. .] — IluRToN Thompson (1855), 25 

h. T. O. 8. 292, L. .hi . 

976. Aimoiations : — Refd. Re Lloyd, Lloyd v. 
Lloyd, [1903] 1 Ch. 385 ; Lewis v. McKay, 


Algate V. Vuglor, Clark v. Pother (1924), 93 

L. J. K. B. 840. 

976a. .] — The allowance of interest upon 

a legacy charged upon real estate, & due 
upwards of six years, is to be (jalculatcd from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.- -CHAPPEI.L v. Rees (1852), 1 Le G. 

M. & G. 393 ; 20 L. T. O. S. 57 ; 16 Jur. 
415, 417 ; 42 L. R. 003, L. C. 

Annotations : — Refd. li'e Lloyd, Lloyd r. Lloyd, [1003] 1 Ch. 
38r> ; Luwis r. MoKay, Alwrato v. Vuglor, Clark v. Potior 
(1924), 93 L. J. K. U. 840. Mentd. Potre i\ Potro (1863), 
1 Drew. 371. 

1011. Add. Annotation ; -Refd. Re Wait, [1927] 
1 Ch. 606. 


Part V. — Land or Rent. 


1029. Add. Annoialion : — Refd. Palmer v. Cx’one, 
[1927] 1 K. B. 804. 

1030. Add. Annotation, : — (yaneralh/, Mentd. Busby 
V. Avgherino, [1928j A. (L 290. 


IQZZr Add. Annoiaiion : — Refd. Weld v. Petre 
(1928), 97 L. J. (3». 399. 

1041. Add, Amiotation : — Aa to (1) Refd. Purnell 
i;. Roche, [1927] 2 Ch. 142. 


PART IV. SECT. 1, SUB-SECT. 1.— C. 

Lino (1908), 43 

N. S. R. 60 ; 6 E. L. H. 2G4.— CAN. 

q i. — — ' Receivership order ,] — A i*©- 
coivorabip order based on a judgmont 
does not become Ineffective, when tho 
remedy on the judgment becomes 
barred by Stat. limitations.— W ilkins 
. Miner (Alta.), [1927] 1 D. L. R. 
286; [1926J 3 W. W. R. 778. —CAN. 

Bj. How judf/nu'td kept alive — -Re- 
mvor .] — Where a jndginont is about t-o 
become barred by 8tat. Jjimltations, 
twelve years having nearly run, it may 
be kept alivo by applying for leave to 
enter on the judgment roll a Buggostlou 
reviving the judgment Sc allowing 


execution to be issued thereon. Pltf.'* 
alternative is to resuo on the judgment. 
— Security Lumber (!o.. Ltd. v, 
Kohkie, [1924] 1 W. W. H. 548.~CAN. 


PART IV. SECT. 1, SUB-SECT. 1.-— E. 

862 ii. — .] — A debt uiubu* a 

covenant in a mtge. executed uud(-ir 
Heal iH ih specialty debt, Sc the 
period of limitation applicable thereto 
Is twelve years. — I nvehtorb Mokt> 
GAGE Security Co. v. McDonald Sc 
Henry, [1927] 1 W, W. R. 671 ; 21 
Sank. L. IL 409. — CAN. 

862 iii. In Tnortgage not under 

seal.] — An action on the personal 
covenant In a mtge.,'which is registered 
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against land in Alberta but wliioh is not 
under seal, is an action on a simple 
contract debt, &; the period of limita- 
tion applicable thereto is six years. — 
SooiETE Belge d ’Enterprises Indus - 
TRTELLES JMMOBILIERICB V. WEBSTER 
SC Mill (Alta.), [19271 3 W. W. R. 817. 
—CAN. 

PART IV. SECT. 1, SUB-SECT. 1. - H. 

sk. Mothey due, on covenant — In 
af/ree/tnetd for mle.l — Heal Property 
Limitation Act. 11. S. M., 1913 (o. 116), 
B. 24, applies to an action on a covenant 
in an agreement for sole for payment 
of tho purchase-price. — Lowery «, 
Lamont (Man.), (1927] 1 D. L. R. 609 ; 
[1927] I W. W, R. 95.— CAN, 



VoL XXXll.— Limitatioii o! Actions. Cases 1088— 1568a. 


1088* Add. Annotation : — FoUd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Lid., [1927] 2 K. B. 566. 

1145. Add. Annotation : — Retd. Harnett v. Fisher, 
[1927] A. C. 573. 

1284. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

1286a. .] — Purnell v. Roche, No. 1369a, 

post. 

1298. Add. Annotation : — Consd. Weld ik Petre 
(1928), 97 L. J. Ch. 399. 

1310. Add. Annotation : — Held. Horlick v. Scully, 
[1927] 2 Ch, 160. 

1353a. Not by possession by permission of 

mortgagee.] — IT all??. Doe d. Surtees (1822), 
5 B. ^ Aid. 687 ; 1 Dow. & Ry. K. B. 340 ; 
106 E. R. 1342. 

Annotations : — Refd. Doe d. CorLy ?’. Branston (1835), 4 
L. J. K. B. 16G ; Heath v. Pugh (1881), 6 Q. B. D. 345. 

1360a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee, became of unsound mind was 
made on ,lan. 80, 1907. In Mar. 1907, the 


husband of the mtgee. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee.: — Held: (1) the right to com* 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date, earlier than 
that on which the mtgee, became of unsound 
mind ; (2) the foreclosure i)roceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when tne right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 67), a. 3.— Purnell ??. Roche, 
[1927] 2 Ch. 142 ; 96 1 .T. Ch. 434 ; 137 

L. T. 407 ; 71 Sol. Jo. ,4.53. 

1385. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

1436. Add. Annotation : ~ Consd. Weld v. Petre 
^ (1928), 97 L. S. Ch. 399. 

1494. Add, Annotation : — Mentd. R4>. Spencer 
Hauser’s Contract, [1928] (^h. 598. 


Part VI. — Actions 

1532. Add. Annotation ; — Consd. Irish Catholic 
Church Property Insce. v. 1. R. Comrs. (1918), 
12 Tax Cas. 13. 

1548. Add. Annotation Refd. Windsor Steam 
Coal Co. (1901), f.td., [1928] (1i. 609. 

1551. Add. Annotation : — Qonsd. Irish Catholic 
Oliurch Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 

1568a. .]“ -Tevstatrix, who died in 

1890, gave her residuary real <fc personal 
estate to two 4 )ersons whom she appointed 
her exors. upon trust for sale & conversion, 
tVs out of the proceeds to set aside £2,000 upon 


against Trustees. 

tmst to pay the income to L. during widow- 
hood <fc, after L/s death or marriage, to fall 
into residue subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1 925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration tliat 
(pertain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that thesf3 sums should be replaced. 
Defts. alleged that these sums had been 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (*) i. 

tC67 V. .1 — NoRLB V. Noble 

(nU2), 27 O. L. K. 342 ; 4 O. W. N. 
3,-59 ; 9 D. L. R. 735,—CAN. 

t i. .1 — ^^VF>^TEIlN Canada Loan 

Co. (tAKhtson (J888), 16 O. R. 81. — 

CAN. 

t fi. .] — Township of Col- 

OiiESTER Soirnt V. Haokett, 119271 4 
J). L. It. 317 ; 61 O. L. It. 77.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) i, 

c i. Arts done with Cimsmi of 

onrner .} — Held : the ofSoration of Stat. 
Limitations in favour of tho owner 
was not RUH])endod. — K aulbaoh v. 
Cook (1906), 39 N. S. R. 500.— CAN. 

0 ii. .] — Clarke v. Babbitt^ 

[1927] 2 D. L. R. 7 ; [1927] 8. C. It* 
148.— CAN. 

d I. Cutting wood on upland dt grass 
on meadmv,] — Held : not of very 
serious importance in ostabllshlng a 
title by occupation without more. — 
Dunoanson V. Atwell (1914), 14 
E. L. R. 348.— CAN. 


PART V, SECT. 3, SUB-SECT. 1.— 
B. (b) iv. 

1089 i. Adverse title ^mv he' acg:if'ired — 


Land acquired for puhlic undertaking. ] — 
A title by possession may be acqnli’cd 
as ag’ainst a railway co. to land 
orijyinally obtained by them for railway 
l)nrpo8Cs. — E tue & Niagaua Ry. Co. 
v. RousHkau (1890), 17 A. It. 483. — 
CAN. 

PART V. SECT. 3, SUB-SECT. 1. - 
B. (b) xiii. 

r i. .] — Chjv A im’s Lessee 

V. Irvine (1853), 2 N. 8. It. (James) 

31. —CAN. 

o i. .] — ^McNish V. Monro 

(1875), 25 C. V. 290.— CAN. 

sn. No oerujmtion by anyone for nearly 
twerdy Wallbiudoe v. Gil- 

JVIOTTR (1872), 22 C. P. 135. —CAN. 

PART V. SECT. 3, SUB-SECT. 3.— A, 

r. Hevsd., 2 O. L, K. 637. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (s). 

1360 iil. .] — Doe d. McGregor 

V. Hawke, Doe d. McGregor v. Crow 
(1837), 5 O. S. 490.— CAN. 

1360 iv. 6 Will. 4, r. 43, s. 2.]— 

Doe d. Chipman v. Dbveber (1854), 
8 N. B. H. (3 AU.) 23.— CAN. 

1360 V. Ileal Property lAmita- 

iion Act, H. S. M., c. 89.]— Htover v. 
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Marchand (1895), 10 Man. L. R. 322. 

—CAN. 

sp. Assignment under Insolvent Act^ 
1875.] — Court v. Wat^^ii (1883), 9 
A. It. 294.— CAN. 

sr. Right of equitdble. wartgage.e to re-- 
cover — Notwithstanding personal remedy 
barred.) — ZA Conlan's Estate (1892), 
29 L. R. Ir. 199.— IR. 

PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) 1. 

st. Recovery of judguicnt in action of 
ejectment within twenty years ftcforc suit 
for foreclosure.) — Held : Stat. Limita- 
tions was prevonttMl from <>i)oratine: 
except from tiio .indmuent. — M oKeen 
V. McKay {circa 1873), It. E. D. 121.— 
CAN. 

PART V. SECT. 12, SUB-SECT. 1.— 0. 

d i. Not fmssession by lessee of 

mortgagor.] — Re Shantz & Hallman, 
11927] 3 1). L. It. 658 ; 60 O. L. U. 
543.— CAN. 

PART V. SECT. 12, SUB-SECT. 2— 

A. (a). 

1398 1. Entry by mortgagee .) — 

Dedpord V. Boulton (1878), 25 Gr. 
561.— CAN. 

139S ii. Twenty years* delay after 

decree for redempiion,] — Re Leslie 
(1893), 23 O. It. 143,— CAN, 
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expended in 1894 in eatisfying liabilities of 
testatrix, pleaded the appropriate statute 
of limitation. The cxors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L/s death jiayments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916: — Held: (1) as 
the claim was against exora. holding on 
express trusts, it was not a claim to recover 
a legacy within Beal Property Limitation 
Act, 1874 (c. 67), s. 8, &b the statute of 
limitation applicable was Trustee Act, 1888 
(c. 69), s. 8, under which the peiiod for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 


not constitute an acknowledgment of liability 
in regard to tliat part which the exors. were 
said tt> have misapplied ; (3) the statute 

afforded a good defence in regard to the share 
of the £2,000 legacy also. — Ke Oliver, 
Theobald v. Oliver, [1927] 2 Ch* 323 ; 96 
L. J. Ch. 496 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

t584a. Misapplication of fund — ^Payments 

in respect of sum accounted for.] — Be Oliver, 
Theobald r. Oliver, No, 1668a, ante. 

1651. Add. Annotation ApW. Be A. Debtor, 
[1927] 1 Oh. 410. 

1653. Add. AnnoMmn : — Retd. Weld v. Petre 
(1928), 97 L. J. Oil. 399. 

1665. Add. A7inoiaiion : — Held. Be Mason (1928), 
97 L. J. Oh. 321. 

1674. Add, Amioiation : — Refd. Be Mason (1928), 
97 L. J. Ch. 321. 

1677. Add. Annoiaiion : — As /o (1) Refd. Be Mason 
(1928), 97 L. J. Ch. 321. ^ 


Part VII. — Equity and the 

1687. Add. Aii/iwiation : — As io (2) Refd. Weld v. 
IVtre (192S), 97 J. Oh. 399. 

1709. Add. Amioiaf ion : — Refd. Weld v. Petre 
(1928), 97 J.. J. Oh. 399 

1709a. .]-' In 1900 W. mortgaged 

shares to L. to secure a loan witli interest. 

L. I'eoeived dividends to clear the interest 
up to 1908. when they ceased the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 &> 
thereafter the value of the shares increased 
enormously, & sucli large dividends were 
paid that by 1921 L. had received sufficient 
to.pay off the capital of the loan & all interest 
in anear. lie died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of tlie amount of dividends received by L. 
oi* his exors. over <S:. ahov^e the amount due 
under the mtge. : — Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 


Statutes of Limitation. 

security were still available, & the position 
of the mtgoe. had not been altered to his 
prejuflice by ilic delay ; (2 ) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 67), in the case of a mtge. of 
realty woidd not, by equitable principles, 
be extended so as to support a plea of delay 
A laches & be made applicable to a mtge. of 
personalty. — Weld v. Petre (1928), 97 
h. J. Ch. 399 ; 139 L. T. 696 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 669, 0. A. 

1758. Add. Annotation : — Refd. Be Mason (1928), 
97 L. J. Oh. 321. 

1761. Add. Annotatioji : — Consd. Re Mason (1928), 
97 li. J. Oh. 321. 

1761a. .] — Circumstances {see Descent, 

No. 336a, ar/Zc), in which : — Held : suppliants* 
petition was barred by Stat. Limitations, 1623 
(c. 1^).~-Be Mason, [1929] 1 Ch. 1 ; 97 
L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L. R. 603 ; 
72 Bol. Jo. 645, C. A. 


Part VIII. — Fraud and the Statutes of Limitation. 

1795. Add. Annotation : — Refd. Board of Trade v. 1813. Add. Annotation : — ^Refd. Aylott v. West 
Cayzer, Irvine, [1927] A. 0. 610. Ham Oorpn., [1927] 1 Ch. 30. 


Part XII. — Pleading and Practice. 

■Distd. He “"Wheater, 1975. Add. Annotation : — Consd. Lowe v. Bentley 

(1928), 44 T. L. R. 388. 


1969. Add.. Annotation : 

[1928J Vh. 223. 

PART IX. SECT. 1, SUB-SECT. 2. 

188S I. Wh .0 is ** party grieved ** — 
PravimAal Treasfarer of Alberia.] — R. v. 
CANAniAN Northmen Ry. Co., [1923] 
A. 0.714; 93 L.J.P.C.18; 39T.L.R. 
691.--CAN. 


PART XI. SECT. 7. 

8W. Fieri facias — Sale under — Pro- 
perty bought in by defendant-^laitn 
not revived. 1 —* Jones v. Hutton (1853), 
ll^U. O. R. 554.— CAN. 
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PART Xll. SECT. 2. 

rl. ,] — ^PuLsiFKR V. Kino, [10263 

1 D. L* R. 1008 ; 58 N. S. R. 412.— 
CAN. 



VoL XJCXn.— Limitation of Actions. Cases 1976a--20ia. 


1976a. Counterclaim need not bo barred when 
action brought.] — Stat. Limitations 1623 (c. 
16), s. 3, bars a countorclaim on a canso oC 
a(;tion which arose more than six years before 
the delivery of the countcirclaini, tlK)iij?h JessL 
than six years before the issue of the writ in 
the action. — Lowe v. Benti^y (1928), 44 
T. L. R. 388 ; 72 Sol. .To. 254. 


1977. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

2002. Add. Annotation : — ^Refd. Purnell v. Itocho, 
[1927] 2 Oh. 142. 

2016. Add. Annotation : — Retd. Campbell v. 
Poliak, [1927] A. 732. 
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LOCAL GOVERNMENT. 

Part II. — Local Authorities generally. 


27a. -- .] - Pltf. sued deft, for a £50 

penalty for acting? as a coinr. in the execution 
of a local Act without being qualified. 
Deft, proved that he was (pialiiied in the 
particular manner speciticd by the Act, 
but did not prove that he had taken & 
.subscribed the oath : — Held : a verdict was 
Xiroperly found for deft., since he was sued 
as acting as a cotrii'. without being qualified, 
not for acting as a coiiir. without having 
taken A subscribed the oath. — T’upper r. 
Newton (l<sr>:i), 14 (L D. 114 ; 2 (L D. li. 85 ; 
22 D. O. S. 103 ; 17 J. P. 824 ; 2 W. K. 
30 ; 139 E. II. 48. 

27b. .1 — jn€*mber of a local board, 

who having been concerned in a contract 
by the board has thereupon ceased to be sucJi 
member by force of P. II. Act, 1875, Sched. II. 
r. 01, is a jierson disabled from acting as a 
member by a provision of tlie Act within 
r. 70, & if afterwards he docs so act, he is 
liable to a ]ienalty of £50. — Fletcher r. 
Hudson (1881), 7 Q. P. D. 011 ; 51 L. J, 


Part V. — ^The 

196. A cM. Cydaiions :—\l921] 1 Oh. 128; 00 

E. J. Oh. 38 ; 130 L. T. 235. 

220. Add, Anyiol al Urn Generally, Refd. K. r. 

drain, JJx p, Wandsworth Grdns., [1927] 1 
K. B. 510. 


Q. B. 48 ; 46 L. T. 125 ; 40 J. P. B72 ; 30 
W. R. 349, C. A. 

Antu}intion : —Apld* R. v. Rowlands, [1906] 2 K. B. 292. 

39. Add, Annotation : — Refd. Witham Outfall 
Board v, Boston Oorpn. (1926), 136 L. T. 756. 
60. Add, Annotation : — Refd. A.-G. v. Still (1927), 
44 T. L. R. 102. 

83. Add, Annotations : — Apld. Woolwich Corpn. 
r. Roberts (1927), 96 L. J. K. B. 757. Refd. 
11. V, Grain, Ex p, Wandsworth Grdns., 
[1927] 96 L. 3. K. B. 563; R. v. Health 
Minister, Exp, Dore, [1927] 1 K. B. 765. 

84. Add, Citations :~-affd, (1927), 25 L. G. B. 
347 ; sid) nom, Woolwich Borough Council 
V, Roberts, 91 J. P. 121 ; 43 T. L. R. 576 ; 
71 Sol. Jo. 488, H. L. 

91. Add, AnnoMion : — As /o (1) Consd. Clarke lu 
Eiisom R. D. C. (1928), 45 T. L. R. 106. 

99. Add, Annotation : — Consd. Scammell v, Attlee 
(1928), 45 T. L. R. 75. 

110. Add, Annotation: — As to (1) Refd. Crediton 
Gas Co. V. Crediton U. C., [1928] Ch. 447. 


Urban District. 

230. Add. C'lfations 1027] 1 K. B. 706; 00 
L. .1. Iv. B. 822 ; 137 L. T. 80 ; 91 J. ]’. 45 ; 
48 T. L. R . 203 ; 71 Sol. Jo. 100 ; 25 L. O. R. 
100 . 


Part VII. — ^The 

303. Add, Annotation : — Refd. St. Nicholas Aeons 
T. I;. C. (L, [1928] A. C, 469. 


Borough. 

Add, Annotation : Distd. R. v, Trans])ort 
Minister, EJx p. H. C, Motor Werks, [1927] 2 
K. B. 401. 


Part XII. — ^The County. 

699. Add, Anyiolation : — As to (1) Consd. Collins 759. Add, Ayinotaiion As to (\) Cons^» AyV\i{) v, 
V, Whiteway, [1927] 2 K. B. 378. West Ham Oorpn., [1927] 1 Ch. 30. 


PART II. SECT. 4. 

sa. Contract for jmhlic viitiius — 
Charoe of rates ynder.] — Ex p. Moncton 
TKAMWA.Y ELECTUICITY SC GAS Co. 

(N. B.). [1927] 3 V . L. R. 1112.— CAN. 

PART II. SECT. 6. 

53 i. Duration of office — 42 Viet, c. 1, 
.9. «6.]“''Lettenby V , Dillon (1885), 
J8 N. S. R. (6 R. & G.) 146.— CAN. 

PART II. SECT. 9, SUB-SECT. 1. 

sd . Debentures — Priori ty — Debentures 
isme.d by Lethbridge Northern Irriga- 
tion District ] — HOME Investment & 
Savings Assocn. v, JjKthuriuoe 
Northern Colonisation Manager, 
11927) 1 D. L. U. 437 ; [1927] 1 

W, VV. R. 1 ; 22 A ]\^, L. R. 338.— CAN. 

PART II. SECT. 10. 

sf. Reference to arbitration — Under 
12 c& 13 (7co. 5, c, 140 {Out,) — Arbitra- 
tors not entitled to submit questions for 
opinion of court except upon matters of 
law,] — He Township of York & 
Township of North York (1925), 57 
O. L. U. 644.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.- B. 

q (p. 63) i. .] — R. (Hard- 

ing) V , Bennett (1896), 27 O. R. 314. — 

CAN. 

bb i. Necessity for residence in 

ward — Candidate, cannot be resident of 
two wards .] — Hok ANSON v. Lample 
(Man.), [1927] 1 W. W. R. 725.-- CAN. 

PART VII. SECT. 2, SUB-SECT. 2.™ 

C. (e). 

f (i>. 60) I. .1— R. (Hard- 

ing) V . Bennett (1896), 27 O. R. 314. — 

CAN. 

m (p. 68) i. s . p. Elliott v, St. 
Catharines Municu’al Corpn. (1908), 
18 O. L. R. 57 ; 13 O. W. H. 89.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4.— A. 

447 i. Qualifications- — Business assess- 
m*mt — Whai amounts to assessment .] — 
lie Edmonton Charter, R. (Clarke) 
V . Bury (Alta.). [1927] 1 D. L. R. 
885 ; [1927] 1 W. W. K. 456.— CAN. 

PART VII. SECT. 3, SUB-SECT. 3. 

ql. .] —A town council may 

dismiau its officers without notice & 
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without cause.' Newby v. Brownlee 
(1916), 31 W. L. R. 278 ; 10 W. W. R. 
249.— CAN. 

q ii, S. P. Wilson v. York (1881), 
46 U. C. R. 289.— CAN. 

ri. B. C. Municipal Act] — 

Zeiglbr V. Victoria City, [1922] 1 
W. W. R. 75 ; 70 D. L. R. 722 ; 90 
B. C. R. 389.— CAN. 

ai, Validity of resolution.] 

— Whore the necc^ssary majority could 
only bo obtained by including the vote 
of an alderman who hod attended 
meetings at which the question of dis- 
missal had boon considered, but who 
had not been present at a meeting at 
which important evidence was taken : 
— Held : the resolution of dismissal 
was null & void. — Foster v. Halifax, 
[1926] 1 D. L. R. 125 ; 67 N. S. R. 
268.— CAN. 

PART VII. SECT. 6, SUB-SECT 1.— 
B. (a) lx. 

sk. Building prison,] — R. v. NEtfr- 
CASTLE JJ. (1830), Dra. 214. — CAN, 

PART VII. SECT. 8. SUB-SECT. 1. 

n. Varied, 9 Alta. L. B. 343. 



Vol. xxxin.— Cases 4a- 629b. 


LUNATICS AND PERSONS OF UNSOUND MIND. 


40. 


PART ii. — Civil 

Add. AnnotMion : — ^Mentd. .D^wo v, Dew’c, 1 204. 
Snowdon v. Snowdon, 11928] P. 11 | 


Capacity. 

Add. Annotatioyi : — ^Refd. In the Estate of 
Musgrove, Davis v. Mayhow, [1927] P. 20^. 


Part V. Jurisdiction of Chancery Division of High Court 

of Justice. 

512. Add. Armotation ; - Refd. (I Jj. r. C. K. W., [1028] P. 22.'?. 


Part VI.— Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances - Causing 
.party to “suffer an injustice” — Law of 
Property Act, 1925 (c. 20), s. 171 (1).] — 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eigiity-one, & was possessed of personal 
property of tin* value of £2,000. From the 
time when she became of unsenmd mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. Tlie uncle di(id in 1885 & the aunt 
in 1907. By the will of i he latter an annuity 
of £300 was becpieathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate ^ acted until 1920, when she 
was j’elie ved & a sister of appets. was appointed 
in her place. On ht*r dtiath in 1925 one 
of apx^cts. was appointed was receiver 
of the lunatic’s estate. In 1880 before her 
reason left her the hinatic made a will, by 
which she bequeathed lier property to her 
three sisters, all of whom were dead. On an 
application by appets., the residuary legatees 
under the aunt’s will & second (;ousins of 
the hinatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, 
to direct a setthunent to be made of the 
property of the lunatic: — Held: (1) thii 
phrase “ sulffu* an injustice” in sect. 171 

(1) (c) must not be rigidly confined to a 
deprivation of a stri(?t legal right, since that 
would stultify the operation of the sect, 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appets. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim-which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous reception, pecuniaiy & other- 
w^e, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 

(2) there had been “ a change of circum- 
stances ” within the sub-sect, since the 


execution by the lunatic of her will, by reason 
of the deaths of her thrive sisters to whom she 
had left her prox>erty ; (3) the case was one 
in which tlie ct. ought to exercise tlie discre- 
tion vested in it by sect, 171, by directing 
tlio rc('-eiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the lif(i of the lunatic ti3 her right to be 
maintained <mt of the income, & if & so far 
as might be necessary o\it of the capital 
thereof, & subjects also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover. — Ee Free- 
man, (1927] 1 Ch. 479 ; 96 L. J. Oh. 225 ; 130 
L. 3 (>57 ; 71 Sol. .To. 272, O. A. 

Annotation: -As to (1^ Consd. JCe Oreenc, Re Whitworth, 
Rc K A., Re FruKor, J’e Wood, [1028] Ch. 528. 

529b. — .1 — Under a marriage 

settlement dated Oct. 10, ‘ 1879, pei‘sonaJty 
funds w^ore settled by a husband wihi upon 
trusts under which, after the death of th(3 
husbaTjd in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six iSc forty- 
four years, who by inquisitions in 1902 & 
1910 had been certUicd to be of unsound mind. 
In default of cliildi’en wlio attained twenty- 
one or being daughters married, the wife’s 
fund would liavc passed to the wife absolutely 
A the husband’s fund U) the husband, who 
had given all his property to his wife. By 
bis will the wife’s father, who died in 1885, 
gave his residuary i‘eal & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life wdth a power 
of appointment by deed, or will amongst her 
' issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will 
apai’t from their mother an aunt aged 
cighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
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SO that if they survived their mother & aunt, 
the Crown would take on their deaths undM? 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement & her father’s wilb 
which should include trusts in her favour 
absolutely after the <J^ath of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
fnonds & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amoimt jiro vicled 
by the wife out of her own money as a 
maintenance fund for the childi'en, upon the 
wife’s abandoning all claim to tlie rest of her 
father’s residuary estate, valued at about 
£285,000, & agreeing to supplement the 
income of tlie mantenance fund for the 
benefit of the children as theretofore : — 
Held : there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife witliin sect. 
171 (1) (c), if each child’s share of the property 
was allowed to devolve as on an intestacy 
on his Oft her death, nor ought the trusts to 
be altered under sect. 171 (I) (i!>) ; but as the 
Crown did not oppose a settlement of the 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wife a. general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under I^unacy 
Act, 1890 (c. 5), s. 117, if so advised. 

An application for a settlement was made 
by a widow, aged eighty-one years, & first I 


cousin of the patient, who' was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively & who were ^ 
always had been resident in South America. 
Appct. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first cousins of the 
patient’s mother : — Held : ^ there was no 
sufficient ground shown for directing a settle- 
ment to be made. ^ , 

A patient had made a will in 1887 , by which 
he had disposed of his residuary estate equally 
between liis wife & children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient ; — Held : the case was 
a proper one for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 

The property of a patient was derived under 
the will of his maternal grandfather. It had 
been settled by the patient’s mother on her 
maiTiage with his father, whom she. had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family x —Held : a settle- 
ment ought to be directed. 

A patient bad made a will in 1922, leaving 
the whole of his propoHy to his wife, & in 
1925 became of unsoimd mind. The will 
}jad been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss as to the contents of the will : — H eld : 
a settlement carrying out the terms of the 
will ought to be directed.— ife Greene, lie 
WniTwonTH, Tie E. A., Re Fraser, Re 
AVOOP, L1928J Ch. 528 ; 97 E. T. Ch. 378 ; 139 
L. T. 152 ; 44 T. L. B. 449, i\ A. 


Part VII. — Judicial Inquisitions as to Lunacy. 


681, Add, Annotation : — Refd. Greenway v, A.-G. 
(1927), 44 T. L. R. 124. 

778a. By natural daughter of bastard lunatic 

tenant for life — As check on remainderman.] 


—Re Webb (1846), 2 Ph, 116 ; 2 Coop. iemj). 
Oott. 102 ; 17 L. J. Ch. 276 ; 41 E. R. 885, 
L. C. 

820. Add, Citation : — 'previous proceedings y 2 L. T. 
O. a. 325, L. C. 


Part VIII. — ^Appointment of Receiver. 

827a. Committee Infirm.] — Re Birch 829. After this cose add “ On jurisdiction of other 

(1808), Hhelford on liunatics, 2nd ed. 187. courts to enforce claims agaiiist lunatic’s 

827b. Committee resident at distance estate.] — See Hitsband & Wipe, Nq. 5360a, 

from estate.]— jRc Seaman (1808), Shelford 
on Lunatics, 2nd cd. 187. 
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Part X. — Judicial Powers over Estate. 


980. Add, Annotation : — Retd. He Freeman, [1927] 
1 Oh. 479. 

981. Add, Annotation : — ^Refd. Re Fi'ceman, [1927] 
1 Oh. 470. 

1009a. .]— JRc Fisker (1850), 2 H. & Tw. 

449 ; 19 L. .T. Oh. 621 ; 14 Jur. 233 ; 47 
E. R. 1769, L. 0. 

1012. Add, Annotation: — As to (1) Refd, 0. Ij. v. 
O. F. W., [1928] P. 223. 

1069. Add, Annotation : — Refd. 0. L. v, 0. F. W., 
[1928] P. 223. 

1070. Add, Annotaii<m : — Refd. 0. L. v, G. F. W., 
[1928] P. 223. 

1091. After this case add “ See, also. No. 1378a, 
post, 

1229. Add, Annotation: — Refd. Jle Price, [1928] 
Oh. 679. 

1349. Add, Annotation : — ^Mentd. Evans x:, Morgan, 
[1928J 2 K. B. 527. 

1378a. .]— On May 26, 1927, the 

receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
schedxiled creditors were not partif^s to the 
order. On May 29, three days after the order 
was pronounced before it was completed, 
the lunatic died. TJie order was subsequently 
completed on June 11. In July the exors. 


of the Juiiaiic’s will applied for an order for 
payment out of ct-. to them of the fund 
representing the lunatic’s residuary esta-te, 
& on July 28 the master refused to make 
the order ex(;ept upon the terms of eHect 
being given to the order of May 20. Subse- 
quently to tJie making of tJiis order an order 
was made foi* the administration of the 
lunatic’s estate : - ; (1) the order of 

May 20 was a mere direction to t^hc receiver 
to make the jjayments in question which 
might have been varied or rescinded at any 
time by the master before it was ilnally 
completed, &. it gave the creditors no equit- 
able charge on the £1.''00 thereby ordered 
to be distributed aiq^g i..‘iem ; (2) the juris- 
diction in lunacy ceSfed on the death of the 
lunatic, the master had no jurisdiction t o 
direct that effect should be given to the 
order of May 26 ; (3) the exors. were entitled 
to the fund in (jt. without regard to the order 
of May 20, but inasnuicb as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action. — Re 
WUEATBR. [1928] Oh. 223 ; 97 L. J . Oh. 
97 ; 138 L. T. 433 ; 44 T. L. R. 1 50 ; 72 
8ol. Jo. 17, A. 

1391a. .] — Re Wheater, No. 1378a, 

axite, 

1404. Add, Annotation: — As to (i) Apld. Ue- 
Wheater, [19281 Oh. 223. 

1411. Add. Annoiaiion .•—Apld. He Wlieater, [1928] 
Oh. 223. 


Part XI. — Actions. 

1459a. - — Chaui.ton v. West 

(1861), 3 l)e G. F. & .T. 166 ; 30 I.. .1. Oh. 1466. After this case aihl Married woman.} 

816 ; 4 L. T. 466 ; 7 Jur. N. 8. 014 ; 0 W. E. -Sec Husband & Wife, Nos. 2189, 2189a. 

611; 46 R. B. 837, I.. .1.1. 


Part XII. — Costs. 

1606. Add, Anxioiation : — Consd. Re Wlieater, [19281 Ch. 223, 


PART X. SECT. 1, SUB-SECT. 1.— 

B. (a). 

t i. Foreign committee — liecognition 
hy court,} — lie Hickson, 11927] 4 

D. L. R. 607 ; 61 O. L. K. 180.— CAN, 


PART X. SECT. 2, SUB-SECT. 3.— 
E. (b). 

id. Estate insolvent .} — A person of 
unsound mind had been placed in a 
private mental hospital at a fixed 
annual oharge for maintenanoe & treat- 
ment, which had been sanctioned by an 
order of the ot. She died inteatate, & 
her estate was iuBiififlolent to moot all 
claims HeW .* payment should he 
made in the follovdng order of priority : 
(1) funeral expenses; (2) the Itmacy 
** I>orconta^ ; (3) the eommittoe's 
costs of d&misiBing the matter out of 
lunacy ; (4) arrears duo to the hospital 
for maintenanoe. The assets were not 
sufficient to meet the payment pext In 
priority, viz,, the general costs of the 


oommittee. — Ue P., [1026] I. R. 422. — 

IR. 

PART X. SECT. 2, SUB-SECT. 3.— I. 

See oase in Sect. 2, suh-seot. 3, E. 
(b), ante. 

PART X. SECT, 6. SUB-SECT. 1.— A. 

t i. lAinatic foreigner residing abroad 
— Sate of land in Ontario — Power of 
cnnrt.} — A man resident in the State of 
New York, was declared a lunatic. 
He was the owner, subject to a mtgo., 
of land In^'Cntario, & the foreign com- 
mittee applied to the Supreme Ct. of 
Ontario for an order declaring him a 
lunatic, with a view to obtaining 
authority to sell the land : — Held : 
the ot. had power to declare the man to 
be a lunatic, to appoint a committee 
& to authorise & cQroct the committee 
to sell the land, although the lunatic 
was a foreigner in a foreign land, & 
under the care & custody of the law 
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of that land . — Ite Pipkr, [1927] 4 
D. L. R. 921 ; 61 O. Ji. K. 257. —CAN. 

t ii. .]~Afl regards 

land situate in Outaido, the provislonB 
of Jmnacy Act, authorising tho sale of 
land, apply only where the lunatic 
has boon so found by an Ontario ct. — 
lie Hiokhon, 11927] 4 D. L. R. 607 ; 
61 O. L. U. 180.— CAN, 

PART X. SECT. 8, SUB-SECT. 1.— D. 

si. Shares held in joint tenancy — 
lAinacy of one tenant.y—Held : the ct. 
had power under its statutory juris- 
diction to sever such joint tenancy, & 
to realise the lunatic's share, if his 
interest & benefit so required. — 
O'Connell v. Harrison, [1927] I. R. 
330.- 

PART XI. SECT. 6, SUB-SECT. 1. 

bi. Appointmcid of curator ad 

litem.} — Davidson v. Scott’s Ship- 
BuiLDiNo & Engineering Co., Ltd., 
[1926] S, C. 970.— SCOT. 



Cases 1670a— 1897. En«lish and Empiee Digest Supplement. 


Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. When criminal information granted .] — Ex j), Lowe (1872), 36 J. P. Jo. 760. 


Part XIV. — Certification, Reception, Treatment and 

Discharge of Lunatics. 


1852. Add, Annolaiions -Apld. Do Freville r. 
Dill (1927). 96 L. J. Iv. B. 1056. Apprvd. 
Harnett v, Fisher, [1927] A. C. 578. 

1856a. .] — Pltf. was certified by deft., <a 

medical man, to be a lunatic & a person to be 
detained under care & treatment : —Held : 
(1) deft., inasmuch as he undertook the 
statutory duty of certif^dng pltf. as a lunatic, 
owed a duty to him to exercise rea.sonable 
care ; (2) since no reception order could have 
been made by a magistrate without the 
certificate of a doctor, as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order & 
of pltf.’s detention.' —Uaiinett v. Fisher, 
[1927] 1 K. B. 402 ; 96 L. J. K. B. 55 ; 185 
L. T. 724 ; 42 T. L. U. 745 ; 70 Sol, Jo. 917, 
C. A. ; on appeal^ [1927] A. 0. 578. 11. L. 

Ap.ncitatio7iii : — As to (1) Folld. Do Freville r. Dill (11)27), 96 
7i. .T. K. 11. 10.56. As to (2) Folld. Be Frovillo v. Dill (1927), 
1)6 L. J. K. B. 1056. 


I 1856b. S, P. De Freville v. Dill (1927), 96 L. J. 
K. Ik 1056 ; 138 1.. T. 83 ; 43 T. L. IT. 702. 
1856c. Effect of certificate.] — Harnett v. Fisher, 
No. 1856a, ante, 

1856d. S. P. De Frkville v. Dill, No. 1856b, 
ante, 

185^. Add. A nnotation -Refd. Dc Freville v. 

Dill (1927), 96 L. J. K. B. 1050. 

1862. Add. Annotations -Aft to (1) Apld. De 
tYeville r. DUl (1927), 96 L. J. K, B. 1056. 
Refd. HfU'nett v. Fislior, |1927] A. O. 573. 

1863. Add, Annotation :--Refd, De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1865. Add. Annotation "Retd,. Dc Freville v. 
Dili (1927), 96 L. J. K. B. 1056. 

1867. Add. Aymotation : — Refd. De Freville r. 
DiU (1927), 90 L. J. K. B. 1056. 

1869. Add, AnnoiaUons : -Refd. Do Freville v. 
Dili (1927), 96 L. J. K. B. 1056 ; Harnett v. 
Fisher, 11927] A. C. 573. 


Part XVI. — Mental Deficiency. 

1897. Add. Annotation : — to (2) Dlstd. Woodward v. Oldfield (1927), 9(5 L. J. K. B. 796. 


PART XIV. SECT. 1, 

1856 i. J>uty oj doctor to art in good 
faith d* vrith reasonable mrr.]— Circum- 
stances in which an application under 


Mental Diseases Act, II. 8. A., 1922 
(c. 22.3), s. 2a, for the stay of an action 
affainst a doctor for neprlijconco in that 
pltf. had been committed to an asylum 


without a proptu’ inquiry boint? hold, 
was refuseil. — iliBBEru) v. .Iamushon 
(AJta.), [3927] 4 D. L. K. 807, 1095; 
11927] 3 W. W. n. ,^43.— CAN. 
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MAGISTRATES. 

Part II. — Qualifications and Disqualifications. 


88. Add. Annoiaiion : — Dlstd. R, v. Leicester J.T., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 

97. Acid. Annotation: — Apld. R. v, Essex .TJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

97a. Clerk’s firm acting against defendant in 
earlier proceedings.] — (1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 
clerk is a member of a firm of solrs. which 
acted for the wife at an earlier stage of the 
same proceedings, even tliough it is iu*oved 
that the wife’s business was conducted cx- 
(dusively by a managing cltirk in charge of a 
branch ollitie, & that tlie jiistices’ clerk w^as 
iu fact quite unaware that his firm had ever 
acted for her. Tlie test is not whether theJ*c? 
is in fact bias, but whether a I’oasonable man 


concerned in the proceedings miglit think 
that tlie tiibunal w as not impartial. 

(2) Appet. for a certiorari iu such circum- 
stances does not waive his riglit to take 
objection to the presence of the clerk by not 
having exercised it, when he does not know 
that he was entitled to it. — R. v. Esskx JJ., 
Ex p. PEKKIN8, [1927] 2 K. B. 475 ; 9(5 
L. J. K. B. 530 ; 187 L. T. 455 ; 91 J. P. 
94; 43 T. L. R. 415; 28 Cox, 0. 405, 
T). C. 

105. Add. Annoiaiion : — Hetd. IJ. V. Shoffleld JJ . 
Exp. Raw’son (1927), 91 J. P. 193. 

114. Annotation: — -Ins(ut ‘‘Apld.” before “ R. c. 
Middlesex .1.1.” 

150a. .] — R. V. Essex .TJ., E.v p. Peu- 

KINS, No. 97a, ante. 


Part VIII. — Procedure under Summary Jurisdiction 


432. Add. Citation 2 B. It. A. (>20. 

503a. — - Breach of bye-laws — Playing football 

in street Open space intersected by public 

footpaths — Claim overruled.] — 1’eahson r. 
Whitfield (1888). 52 ,1. 1*. Jo, 708, J). C. 

503b. - Auction held in street.] * A bye- 

law made it an olYenco to s(‘ll goo(is, etc., by 


auction in any street of a city without 
the leave of Uie constable. (’. being sum- 
moned for selling on a i)lot of gvoiind, set 
np the defences that ii Avas ])r*ivate ])rox)erty, 
eVs not part of a street : — ifekl : this was a 
tmnd ficle claim of title, tlie justic(‘s properly 
declined jurisdiction. -PitjllH’S v. Paniiam 
(No. 1) (1872), 30 J. P. 310. 


PART II. SECT. 2, SUB-SECT. l.“ - 
A. (b) i, 

d i. — • Magistraic insurance agent 
'jtlaeing part of insurance on municipal 
jtropertg — rrosccution for breach of 
nivn.icipal bye-law.] — R. (Kincsktt) r. 
McKj.iiinxky (Alta.), fI927] .’5 D. L, JL 
118U; (JU27] J W. W. 11. 284 ; 4U 

Can. Crim. Cuh. R3. — CAN. 

PART Vn. SECT. 2. 

kki. .1 -R. r. Leu Sow (H. C.), 

[1022] 2 W. W. R. 208 ; 00 D. L. K. 
146 ; 37 Can. Oim. Cas. 100.— CAN. 

rr i. .] — R. v. Nelson (1001), 8 

B, C. R. 110.— CAN. 

i. Proceedings wider Opium <0* 
Narcotic Drug Act., 1923.) — R. v. liEW 
King I.oy (B. O.), [1920J 2 W. W. H. 
543 ; 40 Can. Crim. Cas. 75. — CAN. 

ii. .] — R. V. Sam King, 

[I920J 1 D. L. R. 1000 ; 45 Can. Crim. 
Coe. 202 ; 58 O. L. R. 370.— CAN. 

Sgg iii. - .) — R. r. Denis (Man.), 

[19271 3 W. W. R. 400 ; 49 Can. Crim. 
Cas. 8.— CAN. 

ggg iv. .] — lie R. V. RirmEiU'HiUD 

[19271 4 D. L. K. 434 ; 48 (Jan. Crim. 
Caa. 237 ; 00 O. L. R. 654.— CAN. 

mmm i. Necessity for consent 

of accused.'] — IjA^ikeht r. R. (1920). 47 
Can. (Mni. Cas. 159 ; Q. Ji. 42 K. 13. 
91.— CAN. 

mmm ii. .] - U. v. 1 

(1927). 47 Can. Crim. Caa. 193; 00 
O. L. U. 189.— CAN. 

mmm iii. .) — R. v. .Iojinhoh 

IMoKf.nzie (1927), 48 Can. Crim. Caa. 
255 ; 59 N. S. R. 320.— CAN. 

ooo i. .] — R. V. Denis (Man.), 

[19271 3 W. W. R. 400 ; 49 Con. Crim. 
Caa. 8.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

d i. .1— JL o'llvnv 

(N. B.) (1927), 48 Can. CTim. Cas. 231. 
- -CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— A. 

377 i. What amount to separate 
offences — Nut “ haring opi^im d’ co- 
caine.*’] — R. V . Cnow Ben (1925), 45 
Can. Oi-im. Cas. 152 ; 30 B. C. R. 319 ; 
[1926J 1 W. W. II. 384.— CAN. 


K) r. Bkown, 
W. W. J{. 335. CAN. 


[19271 


3 


r i. - — .J - R. V. Stephens, R. 

V, L^hay (Out.) (J920), 45 Can. Crim. 
Cas. 123.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

545 ii. V. Hendekhon, 

Ex p. Bujndle (N. B.), 11920) 2 
D. L. R. 583 ; 45 Can. Crim. Cas. 310, 
-CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 

sb. Summary (rial of indictable 
offence — Criminal Cmic. s. 8S4.j - J*. 
V. Roberts (Sasli.), [1928] 1 Jl. Ii. JC 
200 ; [1927] 3 W. VV. R. 841.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

484 i. Further charge preferred.] 

— Wlion accused is brouglit before o, 
magisti’ate after being ju-operly urrt^sled 
he can be proceeded against on a fresli 
charge, although a simiiiioiis commaiid- 
iiig his appearance or Avarrant for 
arrest has not been issued tfiercmider. 
—Re Lamb (Man.), [1927] 1 W. W. R. 
432 ; 47 Can. Crim. Cas. 277.— CAN. 

PART Vm. SECT. 4, SUB-SECT. 7. 

sc. Power to order arrest of witnessi - 
Criminal Code. s. 075.) -E.r p. (’oyi.e 
(P. 3^. r.), [1927J 1 1). L. W. 1129 ; 19 
Can. Crim. (Jas. 91 CAN. 

PART VIII. SECT. 4, SUB-SECT. 8. 

sd. Must Iw aeeording to rules of 
evidence'..] — It. v. Ditnn (Out.) (1920), 
45 Can. Crim. Cas. 139. — CAN. 

p i. .) — A justice of the peace 

has uo authority to adniiniBtcr an oath 
to accused, & oxaniJiio him thereunder, 
alter ho has pleaded guilty. — R. 
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PART VIU. SECT. 4, SUB-SECT. 10. 

sf. To call furtfnr tnidencc .] — It is 
witlJri a mas’l si, rate’s ditserctjoii to 
allow the pT'o.scfMitloii to adduce fm*ther 
ovideuce after its iwxso has been closed. 
— R. (J’arkiok) r. Smith, [19271 4 
D. L. R. 4 10; 119271 2 W. W. K. 722 ; 
4S (’an. Crim. Cas. 249; 21 Sask, 

L. R. 000.-- CAN. 

PART VIII. SECT. 4, SUB-SECT. 11. 

d (l>. .315) i. Tt.' V. 

1H:i*ras, Jyvo., R. v. Lathaveurk, 
(19271 3 1). i;. It. 399 ; 47 Can. Crim. 
Cas. 321.- CAN. 

g i. - • ■ Number of adjournments .]- — 
iSlKssENGEii r. Parker (1885), 18 

N. S. R. (o lb X' 0.) 237 ; 6 C. L. T. 
111.— CAN. 

si. Effect of ailjournim.nt — Charge 
under Liquor Act -Whether ‘magistrate 
(tej wired of jurisdiction .] — Hall v. 
’IWYLou, [19201 3 D. L. R. 34 ; [1926) 
2 VV. VV. R. 175 ; 40 Can. Crim. Cos. 
50 ; 20 Husk. L. it. 403.- CAN. 

PART VIII. SECT. 5, SUB-SECT. 1.— 

B. (a). 

684 vi. - ■ .1 It, r. IUhry (N. S.) 
(1926), 40 Can. Crim. Cas. 143.~CAN. 

584 vii. .) — R. v. llobGEKS 

(Ont.), [1926] 4 I). L. R. 009 ; 46 Can. 
Crim. Cas. 372.— CAN. 



Cases 69^1228a. English and Empibe Digest Supplement. 


693. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 606. 

603, Add. Atinotaiion : — Consd. Pointon v, Cox 
(1926), 136 L. T. 606. 

642. Add. Annotation : — ^Refd. Pointon v. Cox 
(1926), 136 L. T. 606. 

679. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


738. Add, Annotation : — ^Mentd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 760. 


793. Add, Annotations: — Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 169. 


Part X. — Clerks to Justices. 


808. Add, Annotation : — Consd. R. v. Ely JJ., 
Ex p. Mann (1928), 45 T. L. R. 92. 

811a. Should not act as solicitor for prosecution — 
At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on pi^oper materials come to the con- 


Part XII. — Jurisdiction 

1002a. Power to reduce charges — To found juris- 
diction.] — Charges of sulficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 


elusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the coimty fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), 8. 1. — R. V. Ely JJ., Ex p. Mann 
( 1928), 45 T. L. R. 92 ; 72 Sol, Jo. 861 ; 92 
J. P. Jo. 782, D. O. 


of Quarter Sessions. 

should bo committed to assizes. — R. v, 
Bennett (1928), 20 Cr. App. Rep. 188, 
C. C. A. 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 

1015. Add. Citations : — si4h nom. Habrup v. Bay- 1229a. Appeal by clerk of urban district council — 


LEY, 6 E. & B. 218 ; 25 L. J. M. C. 107 ; 2 
Jur. N. S. 882 ; 119 E. R. 846 ; sub nom. 
R. V. Harross, 4 W. B. 461. 

1100. Add, Citation : — 2 B. R. A. 1136. 

1219. Add. Citations : — 96 L. J. K. B. 49 ; 28 
Cox, C. 0. 261. 

1229. Add. Citations: — [1927] 1 K. B. 316; 96 
L. J. K. B. 115 ; 91 J. P. 14 ; 25 L. G. B. 
35 ; affd., [1927] 1 K. B. 853 ; 96 L. J. K. B. 
383 ; 137 L. T. 10 ; 91 J. P. 64 ; 43 T. L. B. 
326 ; 71 Sol. Jo. 293 ; 25 L. O. B. 188, C. A. 

Add. Annotation: — Distd. Lawrence Martin, 
[1928] 2 K. B. 454. 


Recognisance entered ^ into by clerk — 
Validity .]— On the applfcation of a clerk of 
an urban district council for a case to be stated 
for the opinion of the High C^t., the clerk 
himself entered into the recognisance con- 
ditioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1857 (c. 43), s. 3. On a preliminary objection 
at the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information 


PART VIII. SECT. 6, SUB-SECT. 1.— 

D. (a). 

613 i. l^oper Jiearino of ctccuacd 
party ,] — Ciiminal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a ma^trate other than the 
asking him whether he has any cause 
to show why he should not bo con- 
viiited. This can be done by asking, 
“ What does he say, guilty or not,** 
but if the reply bo not a clear admission 
of all the elements of the crime, the 
magistrate must proceed to inquire 
into the charge without further (jues- 
tioning. — It. v . Lee, [1U25J 2 W. w. B. 
190 ; 45 Can. Crim. Cas. 280 ; 35 

B. C. R. 401.— can. 

613 ii. - II. r. Johnson 

(1927), 48 ('an. Crim. Oas. 

60 N. H. K. 320. -CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.- 

D. (c). 

I i, J B;VICEU (lOOU), 

20 C. L. T. 10.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 

D. (o). 

644 1. Joint trial — Separate con- 
victions.y -A. magistrate has no Juris- 
diction to hear separate offonoes 
against different persons together, even 
where the persona charged consent to 
the adoption of that course, & the 
pi'oceodlngs in such cases are void 
ab initio. — Bussell v. Bates (1927), 
27 8. R. N. S. W. 257 ; 44 N. S. W. 
W. N. 79.— AUS. 

PART VIII. SECT. 5, SUB-SECT. 1.— E. 

n i. — A magistrate may, 

liefore making the appropriate entry 
in the Criminal Record Book, alter his 
decision as to the quantum of punish- 
ment imposed ; but if the alteration Is 
made for n purpose which constitutes 
an imi>roper oxerclso of his discretion 
in the matter of punishment, such 
alteration is irregular, dc the detention 
of accused in pursuance t/hereof is 
iUcgal . — Me Oavenett, (1926) N. Z. 
L. R. 765.— N.Z. 


PART VIII. SECT. 6. SUB-SECT. 8,— 
A. (b) i. 

706 Jii. Offence under 

Opium tS: Narcotic Mmig Act, $, 5a 
(2) (e).] — R. (Waugh) r. Wong Mah, 
[1922] 1 W. W. R. 67 ; 66 1). L. R. 
617; 36 Con. Crim. Cas. 319; 17 

Alta, L. R. 363.— CAN. 

am. Suhslitation of new warrant 
Term of imprisannicnl extended — New 
warrant invalid.] — He Wax'roN (N. S.) 
(1926), 46 Can. Grim. Cas. 247.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— 

A. (e). 

80 . Power to suspend sentence — 
Summary conviction under Criminal 
Code, Part XV.] — R. v. Bbownlee, 
11927] 4 1). h. R. 703 ; 48 Can. Crim. 
(^as. 218 ; 61 O. L. R. 28.— CAN. 

PART Vni. SECT. 5, SUB-SECT. 4. 

8p. Miffld of moffistrate to fee — Pro- 
cecadvifs under Criminal Code. Part 
XVI.'l — R. V. SERVETNYK (8ask.) 
(1026), 45 Can. Orlm. Cas. 280. — CAN. 
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if unsuccessful, to carry the proceedings 
further, & that the clerk “ duly authorised ’’ 
had sworn the information, & entered into 
the recognisance “ as principal ** : — Held : 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 
(c. 66), s. 259 to institute & carry on any 
proceedings which the local authority was 
authorised to institute, & the above words 
of authorisation were surplusage. — IjA whence 
V. Maktin, [1928] 2 K. B. 464 ; 97 L. J. K. B. 
707 ; 139 L. T. 373 ; 92 J. P. 112 ; 44 T. L. B. 
021 ; 26 L. B. 464. 

1236. Add, Annotation Dlstd. Mai'sland v, Tag- 
gart, [1928 J 2 B. B. 447. 

1236a. Death of one Justice — Signature by 

surviving Justices.] — A complaint was heard 
by three justices, who unanimously dis- 
missed it, but agreed to state a case for the 
oi>inion of the High CJi. Before the case 


was stated one of the justices died, the case 
was signed by the surviving two justices 
only : — HeAd : as the obligation of the justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that obligation was due to his death & not 
to any spontaneous act on liis part, the 
(^rown had jurisdiction to proceed with the 
matter. — M arsland v, Tacsoaht, [1928] 2 

K. B. 447 ; 97 L. J. K. B. 787 ; 139 B. T. 
192; 92 T. P. 118; 44 T, L. B. 543; 26 

L. a. 11. 377, D. C. 

1393a. .] — Mandamus will issue to justices 

who have refused to hear an application 
under Small Tenements Becovery Act, 1838 
(c. 74), because they liave adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a nw ’e suitable tribunal. 
— B. V. Kpjnt .TJ., Ex p. x. tplow (1927), 137 
L. T. 25 ; 91 J. P. 3« ; 43 T. L. B. 227 ; 25 
L. G. B. 120, D. C. 


Part XIV. — Appeals from Quarter Sessions. 

1607. Add. Aiitwtalioii Apld. Piper r. St. Maryl^bone Ijiccusing J.J., [1928] 2 Tt. 15. 221. 
1646. Add. CiUdion 1 B. R. A. .519. 


Part XVI. — Appeal to Court of Appeal. 

1708. Add. Annotation : — Mentd. P^ai*nhaTu Grdns. r. (Cambridge (irdiis. (1928), 45 T. L. B. 73. 


PART XIII. SECT. 1, SUB-SECT. 2.— A. 

f I. .J — 11, V. POCOCK, li. V. 

Eujson (Ont.), [1927] 4. D. L. K. 
1121 ; 49 Can. Grim. Gas. 95 —CAN. 

PART XIII. SECT. 1, SUB-SECT. 4.--G. 

St. Jicqueai for jury — Discretion to 
ffrant or refuse — 3G Fict. c. 58, 2.] — 

K. V. Washington (1881), 46 U. C. It. 
221.— CAN. 

PART XIII. SECT. 7. 

hhh (p. 431) i. Findiings of 

fact] — R. V. Bellman (Ont.) (1925), 
45 Can. Grim. Gas. 145. — CAN. 
sv. Who niay appeal — Voider Crim- 


inal Code, s. 749.J— R. Hioks, 11926] 
1 W. W, R. 182 ; 46 Can. Ciim. Goa. 
94 ; 37 B. C. R. 280.— CAN. 

aaaa i. To nearest court — Uow 

nmrest cotirf ascertained.) — R. r. Holt 
(1925), 46 Can. Ciim. Cas. 40 ; 36 

B. G. R. 391 ; [1926] 1 W. W. H. 47.— 

CAN. 

aaaaii. ;Sf.F. R. v. Canadian Robert 
Doli-AR Co., Ltd. (1926), 37 B. C. K. 
264.— CAN. 

dddd i. .] — R. v. McLat- 

cuEY, Ex p. Stewart (N.B.), [1926] 2 
D. L. R. 334 ; 45 Can. Grim. Cas. 
293.- 


„„ (p. 433) 2 . .] — On an 

appeal from a convlotion founded on 
an alleged plea of gulJty, It is open to 
accused to raise tbo i)oliit that he did 
not. In the true le£ral sense , plead 
eruilty to the information or complaint 
preferred against lihn, since ho did not 
understand the nature of the ebanfo & 
pleaded guilty in ignorance. — K. v. 
Olney (B. C.). 11926] 4 D. 1j. R. 869 ; 
11926] 3 W. W. R. 273 ; 46 Can. Crlm. 
Cas. 196.— CAN. 

sw. Postponement of appeal — Grounds 
for ifrantiny.] — R. v. CuMiow, [1926 1 
1). L. R, 623 ; 45 Can. Crlm. Cas. 172; 
36 B. C. R. 435.— CAN. 
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MALICIOUS PROSECUTION AND PROCEDURE, 

Part I. — Distinguished from Trespass and 

False Imprisonment. 

12. Add. Annotation Mentd. De Freville v. Dill (1927), 90 L,. J. It. B. 1056. 

Part IV. — Essentials to Action. 

365. Add, Annotation : — Mentd. Jlardic & Lano v, CTiilioii, [1928] 2 K. li. 300. 

Part V. — Evidence. 

574. Add, Annotations : -Ref d. Campbell v. Poliak, [1927] A. C. 732 ; Martin v, Benson, (1927J 

1 K. B. 771. 


Part VII. — Pleading and Practice. 

586. Add, Annoi<dion : — Refd. La lladioteehnicpic v, Weinbaiim (1927), 137 L. T. 03S. 


PART IV. SECT. 1, SUB-SECT. 1.- A. 

121 ii. .] — Pltf. must prove 

that he wan innocent, & that his 
innocence was pronounced by the 
tribunal before uliich the accusation 
was made. Where a iiollc jyrosvqui is 
entered, althon^h it establishes that 
tiie proceedings lerminated in favour 
of pltf., it clocH not cstahlisU his 
innocence. — TUoii v, Forman (1927), 
29 W. A. L. It. 19.— AUS. 

PART IV. SECT. 1, SUB-SECT. 2. 

d i. IJisconHniw iwe of procrr/linos ,] — 
Uallino V . McKendrick (P. E. I.), 
2 D, L. R. 999.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

230 i. Acliny tbithout just cause or 


CXCHHC.] - ISlANNINO 'l\ 

(13. C.), 119271 3 I). L. IX. 728 ; [1927] 
2 W. W. 11. 023.— CAN. 

230 ii. .] — ^Paulson v. Clet 

(Alta.), [1927] 3 D. L. K. 710.— CAN. 

241 vi. — -.] ilKNDERHON 

Baieleoi., [1927] 3 J). h. B. 374 ; 
1 1927 J 2 \V, W. Ii. 197 ; 30 Man. L. B. 
519.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. .1 — Meokijunbuki^ c. 

Canadian Paoifio Ky. Co. (Alta.), 
[19201 1 D. L, R. 70G.— CAN. 

284 XV. . j — jVIcUae V. McLaugh- 
lin Moi'OR Car Co., L'id. (Alta.), 
[1926] 1 D. L. K. 372 ; [1926] 1 W. W. 
B. 101.— CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— E. 

417 i. Absence of probaJde cause not 
implied .] — SiiuniiATr v. Shamh-Uddin 
(1928), I. L. K. 50 All. 713.— IND. 

PART IV. SECT. 3. SUB-SECT. 4.— 

B. (a). 

436 xii. .] — PiUGEON v. 

Holman (P. K. I.), [1920] 3 D. L. B. 
480.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4. - 

C. (a). 

467 iv. .] — I’lDCiEON V, 

Holman (P. E. I.), [1926] 3 D. L. 11. 
480.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

537 ix. .] — PiDGEON V. Holman 

(P. E. I.), [1920] 3 1>. L. It 480.— 

CAN. 
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Vol. XZXm.-Cases 68-478. 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 

Markets and Fairs. 

68. Add, Annotation : — Refd. Hardie & Lane v, Chiltern (1927), 90 L. J. K. B. 773. 


Part IV. — Holding of Markets and Fairs. 

103. Add, Annotation: — Refd. Layzcll v. Thompson (1927), 137 T. o^OO. 


Part VII. — Disturbance. 

312. Add, Annotation : — Refd. Layzell v, Thompson (1920), 91 J. P. 89. 


Part IX. — Sale in Market Overt. 


430. Add, Annotations : — Mentd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28 ; Lake v, 
Simmons, [1927] A. C. 487. 


467. Add, Annotation : — Mentd. Lowfcher v, Harris, 
[1927] 1 K. B. 893. 

478. Add, Annotation Mentd. llepiiblica de 
Guatemala v, Nunez, [1927] 1 Tv. B. 609. 


PART 11. SECT. 3, SUB-SECT. 1. 

36 j. Acquisition of site — Necessity for 
bvc-law,\ — City of Edmonton v. Mac- 
donald (Alta.) (1907), 7 W. L. R. 201. 

—CAN. 

PART VII. SECT. 1, SUB-SECT. 3.— C. 

sf, liuyiny yoods outside vuirket .] — 
Although no luoi'het tollH nro chiirgo- 
ablo by an owner ol a market, buyiira 
can disturb, in an actionable ficnse, the; 
market by buying outside Its limits. — 


LouaiiREY V, Doherty, 11028] I. 11. 

103.~IR. 

PART XI. SECT. 1, SUB-SECT. 1.— A. 

601 ii. What anunints /o.] — K. 

r. Thoknbert, [1925] 2 W. W. It. 175 ; 
19 Sask. L. K. 429.-^CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

sk. Sale by agent of company — Tax 
imposed by Corporations Taxation Act, 


li. S, S., 1920 (r. 31 ), paid by company.] 
— H. V. Adne. [192.5] 2 W. W. It. 539 ; 
44 Can. Crim. Cas. 194 ; 19 Sask. L. R. 
560.-~CAN. 

PART XI. SECT. 3. 

a i. Not company sclliny yoods at 

premises rented for two months.] - 11. i\ 
Dominion Generai, Jobbers, Ltd.. 
[1925] 3 D. L. R. 570 ; 11925] 2 

W. W. R. 289 ; 44 Can. (Mm. C as. 
229 ; 35 Man. L. R. 57. — CAN. 


J.S. 
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Oases 8— 580a. 


English and Empire Digest Supplement. 


MASTER AND SERVANT. 
Part I. — The Relationship. 


8. Add. Annotation : — to {i) Refd. Williams 
V. Larsen (1928), 21 13. W. O, C. $39. 

13. Add, Annotation .— Apld. Williams v, Larsen 
(1928), 21 B. W. O. C, 339. 

15. Add, Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. C. C. 154. Refd. 
Williams i;. Larsen (1928), 21 B. W. O. O. 
339. 

27. Add, Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. 0. 686. 

29. Add, Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 680. 

46, Add, Annotation : — Consd. Bull v. West 

African Sliipping, etc. Co., [1927] A. C. 686. 

49. Add, Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 686. 
64. Add, Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. 0. 686. 
55a, Lightermen hired with lighter.] — Applts. let 


on hire to reaps, a lighter manned by two 
native lightermen. The lighter was moored 
to reaps.* ship, <fc was used by them during 
the day in loading the ship. During the night 
the lightermen negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, & broke up : — Held : the lightermen 
being under the orders & control of resps. 
during the night as well as during the actu^ 
loading, resps. were responsible for their 
negligence were liable to applts. in dam- 
ages. — ^Bum. (A. H.) 4fc Co. v . West African 
S niPPiNG, ETC. Co., [1927] A. 0. 686 ; 96 
L. J. P. C. 127 ; 137 L. T. 498 ; 43 T. L. B. 
548 ; 17 Asp. M. L. C. 292, P. C. 

66. Add, Citations : — 96 L. J. K. B. 170 ; 136 
L. T. 377. 

89. Add, Annotation: — Refd. Brooke v, Bool, 
[1028] 2 K. B. 578. 


Part il. — Particular Classes of Servants. 

138. Add, Annotations : — Apld. Ite Mackay, Be 

Rowland, Be Barry (1928), 44 T. L. R. 688. 151. Add, Annotation : — Mentd. Hardie & Lane 

Refd. Birmingham Corpn. v. Labour Minister, v, Chilton, [1928] 2 K. B. 306. 

Re Lee, lie Hudson (1927), 92 J, P. 17. 


Part III. — The Contract of Service. 

212a. Pitman.] — Ord. v, Bubkus (1843), 1 

L. T. O. 8. 35. 252. Add, Annotation : — Consd. Marb4 v, George 

230. Add, Annotatioyt : — Refd. Marb6 v, George Edwardes (Daly’s Theatre) (1927), 96 L. J. 

Edwardes (Dalv’s Theatre) (1927), 96 L. J. K. B. 980. 

K. B. 980. 


Part IV. — Duration and 

262. Add, Annotation : — Distd. Milsted v, Hamp & 
Ross & Glendinning (1927), 71 Sol. Jo. 845. 

262a. .] — Pltfs. agreed to employ deft., 

& deft, agreed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 
— Held : the agreement was wholly one- 
sided & unenforceable. — Milsted (W. H.) & 
Son, Ltd. v, Hamp & Ross & Glendinning, 
Ltd. (1927), 71 Sol. Jo. 845. 


Termination of Contract. 

530a. Driving motor car to common danger.] — 

Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor cai* for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger So 
was fined, & his driving licence was sus- 
pended for three months. Defts, terminated 
pltf.’s employment, on the ground that these 
facts constituted riiisconduct justifying dis- 
missal. In an action for wrongful dismissal 


part I. SECT. 1. 

a i. Hospital rmrses.] — Nyberg v, 
Provost MuNinreAi. Hospital Board, 
No. 52 11, post.— CAN , 


PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). 

211. For *<CAN." read “SHANG- 
HAI.*' 


PART I. SECT. 2, SUB-SECT. 1.— 
B. (a). 

62 ii. .] — Hospital Uable for 

the negligence of nurses after an 
operation. — Nyberg v, Provost Muni- 
cipal* Hospital Board, 11927) 1 

D. h, JX, 969 ; [1927] 8. C. R. 226.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 6.— 

. A. (d). 

ib. Power to veto employment d: to 

770 


insist on dismissal of any employee ,] — 
Held : In the olroumstances, a brasher, 
engaged by a colliery oo. to drive a 
stonemlno in one of their pits at a 
fathomage rate, & perinlttea by the 
contract to engage two miners to assist 
him in the work, was a servant, Se not 
an Independent oontrootor. — Park v, 
Wilsons & Clyde Coal Co., Hag- 
gerty V, WiisoNs & Clyde Coal Co., 
11928] S. C, I21.~-SOOT. 
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delts. £ilso plead.6d that, before the agreement 
was made, pltf . ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for diiving it in 
a manner dangerous to the public : — Held : 
Q) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 
(2) the conviction during the currency of the 
ag^ement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. coidd have got some- 


one to drive the car. — Hands v» Simpson, 
Fawcett & Co., Ltd. (1928), 44 T. L. R. 296 ; 
72 Sol. Jo. 138. 

566. Add. AmwMion : — Apld. Hands v, Simpson, 
Fawcett (1928), 44 T. L. R. 295. 

565a. What are material facts — ^Employment of 
commercial traveller— Not previous con- 
viction for motoring offence.] — Hands v, 
Simpson, Fawcett So Co., Ltd., No. 630a, 
ante. 


Part V. — Remuneration. 


628a. .] — Adams v. Liver- 

pool COBPN. (1927), 137 L. T. 390 ; 91 J. P. 
106 ; 25 L. G. R. 359, 0. A. 

Annotation : — ^Folld. Kelsey v. Birmingham Corpn. (1927), 92 

J. P« 12. 


628b. .] — Kelsey v. Bir- 

mingham Corpn. (1927), 92 J. P. 12. 

629. Add. Annotations : — Dlstd. Adams v. Liver- 


pool Corpn. (1927), 137 T. 396. Apld. 
Aylott V. West Ham Cbrpn., [1927] 1 Ch. 30. 

630. Add. Annotation : — Apld. Adams v. Liverpool 
Corpn. (1927), 137 L. T. 396. 

644. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 K. P. 0. 175. 

725. Add. Annotation : — Mentd. Houghton v. Not- 
liard, Lowe & Wills (1927), 44 T. L. E. 76. 


Part VI. — Breach of Contract and Remedies Therefor. 


789. Add. Annotation : — Mentd. Livock v. Pearson 
(1928), 33 Com. Cas. 188. 

788. Add. Annotation : — Consd. Marb6 v. George 


Edwardes (Daly’s Theatre) (1927), 90 L. J. 

K. B. 980. 

790. Add. Annotation : — Refd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 43 T. L. R. 
400. 


Part VII. — Duties and Liabilities of Master. 

880. Add. Annotation : — ^Refd. James v. British General Inscc., [1927] 2 K. B. 311. 


Part VIII. — Duties and Liabilities of Servant. 


883. Add. Amioiation : — Mentd. The Jupiter (No. 
8) (1927), 137 L. T. 333. 

890. Add. Citatioyis 96 L. J. K. B. -162 ; 136 

L. T. 271. 

895. Add. Annotation : — ^Refd. JRe A Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 


928. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 037. 

938. Add. Annotation : — Reid. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

941. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


PART IV. SECT. 2, SUB-SECT. 10.- 

B, (bi). 

898 V. -.] — ^Mbssek V. 

Barrett Co., [1927] 1 D. L. R. 284 ; 
69 O. L. R. 666.— CAN. 

PART IV. SECT. 2, SUB-SECT. 11.— . 
A. (a). 

t i. -.] — ^Whero the diamiHsal of 

an emnloyeo Is for cause, ho is not 
ontltled to any notice. — ^Vaillanooitrt 
t>. R., [1927] Exoh. C. R. 21.— CAN. 

t ii. .] — Rosfl V. WiLTjums 

OiiocoLATBS, Ltd. (Man.), [1927] 2 
D. L. R. 461.— CAN. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) vii. 

648 ii. .1 — A native servant 

addressed a remark of a grossly 
insolent 8c insulting nature to one of 
his employer's oustomeis, a European, 


in the prosenco of a gang of native 
fellow servants : — Hda: the master 
was justifled in summarily dismissing 
him, & was not liable for salary for the 
unexpired portion of the month. — 
Goal V. WimoN & CJoluns (1027), 48 
N. L. R. 21.— S. AF. 


PART V. SECT. 2, SUB-SECT. 1.— G. 

648 vi. .] — ^A farm labourer, 

hired for tho season at so much per 
month, is entitled to payment of nls 
wages at the end of each month, unless 
the contract provides to the contrary. — 
Cowan v. Eislek, £1927] 2 D. L. R. 
713; [1927] 1 W. W. R. 776 ; 30 
Man. L. R. 464. — ^AN. 

PART V. SECT. 2, SUB-SECT. 6.— 

A. (b). 

•.]- infant. 


who has become emancipated from the 
control of his fatlier. is entitled to 
recover wages earned by him by work- 
ing for a stranger, even though he 
agreed, at the time of tho hiring, that 
his wages should bo credited on a 
debt due from his father to his 
employer. — Lezeto v. Methbrat. 
(Sa^jk.), [1927] 1 W. W. R. 990.— CAN. 

s£. Against whom maintainable — 
Merchant supplying planter — Wages of 
planter's servants .] — DOOLBV v. Rttukb 
& Hackett (1819), 1 Nfld. L. R. 190. — 
NFLD. 


PART V. SECT. 2, SUB-SECT. 6.— 

A. (0). 

•J. Wani of notice— Of shipping of 
servant — 21 Viet, c, 9.] — Goff v, 
Barron (1859), 4 Nfld. L. R. 286.— 

NFLD. 
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Part IX . — Liability of Master to Third Persons 


962a. Authority to sell.] — Senior v. Wolmer 
(1623), Behl. 132 ; 73 E. K. 990 ; nom. 
Seignior <fc Wolmer’s Case, Godb. 300. 
966. Add* Annotation : — Retd. Bull v* West African 
Shipping, etc. Co., [1927] A. C. 686. 

970a. .] — Respondent superior extends to 

civil matters only. — B. v. Lever ^746), 
Barnes, 34 ; 94 E. B. 793. 

987. Add. Annotations : — Retd. Kreditbahk Cassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Beckitt V. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. 

991. Add. Annotatio'ns : — Consd. Kreditbank Cassel 
G. m. b. n. V. Schenkers, [1927] 1 K. B. 826 ; 
Bcckiitv. Barnett, Pembroke &; Slater, [1028] 
2 K. B. 244. Retd. Britt v. Galmoye & Nevill 
(1928), 44 T. L. B. 294; Lloyds Bank v. 
Olxartered Bank of India, Australia & China 
(1928), 97 L. J.K. B. 609. 

996. Add. Annotations : — Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Retd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. B. 293. 

1011. Add. Annotatioyis : — Consd. Lloyds Bank v. 
CUiartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 009 ; Beckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

1018. Add. Annotation : — Mentd. Brown v. Harri- 
son, Hourani v, Harrison (1927), 137 L. T. 
549. 

1093. Add. Annotation : — Distd. Britt v. Galmoye 
& Nevill (1928), 41 T. L. B. 294. 

1100a. .] — ^A., who had B. in liis employ- 

ment as a van-diivcr, lent him liis private 


motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf. ; — Held : as 
the journey was not on the master’s bu&iness 
& the master was not in control, he was 
not liable for his servant’s act. — Britt v. 
Galmoye & Nevill (1928), 44 T. L. B. 294 ; 
72 Sol. Jo. 122. • 

1117. Add. Annotation : — ^Mentd. Jebarra v. Otto- 
man Bank, [1927] 2 K. B. 254. 

1143. Add. Annotation : — Consd. Williams v. 
Larsen (1928), 21 B. W. C. C. 339. 

1145a. .] — The Enterprise, Strong v . 

Taylor (1853), 9 L. T. 302. 

1173a. .] — B. V. Lever, No. 970a, ante. 

1231. Add. Annotation : — ^Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57. 

1234. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1255. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1266. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1267. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

1271. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1274. Add. Ayinotation : — Consd. Beigaie Corpn. 
V. Surrey County Council, [1928] Ch. 359. 

1275. Add. A nnotation : — Refd. Brooke v. Bool, 
[1928J 2 K. B. 578. 

1276. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


Part X. — Rights of Master against Third Persons. 

1307. Add, Annotation : — Retd. Scanitnell & 1320. Add. Annotation: — Retd. Hai’dic & Lane v. 
NcpJiew V. Attlee (1928), 45 T. L. R. 76. Cbilton, [1928] 2 K. B. 300. 


Part XI. — Liabilities of the Servant to Third Persons, 

1513. Add. Amiotation : — Consd. Scammell & Nephew v. Aiilec (1928), 45 T. L. B. 75. 


Part XII. — Rights of the Servant against Third Persons. 


1553. Add. Amiotation : — Refd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 306. 

1565. Add. Annotations : — Consd. Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Forbes, Abbott & Lennard v. G. W. By. (1927), 


138 L. T. 286. Refd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. 

1572. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


PART DC. SECT. 3, SUB-SECT. 4.— A. 

981 xxi. .] — Estatk Van Der 

Byl V. SWANBPOEL, [1927J App. D. 
141.~S. AF. 

981 xidi. .3 — Burris v. Dart- 
mouth Town (1927), 69 N. S. li. 227. — 
CAN. 

i. Servant acting for ma8Ur*3 

henefit.'] — Wino Kee v. Butt (B. C.), 


[1927] 2 D. L. R. 641.— CAN. 


PART DC. SECT. 3, SUB-SECT. 13.— 

B. (e). 

1116 iii. .1 — Applt. em- 

ployed a man to take,bl8 horse from 
his business pi’omlses to a paddock. 
Without the authority of applt., the 
man entrusted this duty to a youuir 
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boy, who rode the horse so recklessly 
that reap, was knocked down &; 
injured : — Held : applt. was not liable. 
— Thomson V. Hamilton, [1927] N. Z. 
L. R. 11.— N.Z. 

PART IX. SECT. 6, SUB-SECT. 2.— A. 

1240 i. Nybero V. Provost 

Munioital Hospital Board No. 
62 ii, ante. — CAN. 
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Part XIII. — Liability of Master in Case of Accident or 

Death. 


1657, Add» Annotations : — As to (1) Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628! 
Generally, Mentd. Lloyd v. Cook, Goudge v. 
Broughton, Simson v. Miatt, Bartraiu v. 
Brown, Barkers. Hutson (1928), 97 L. J. K. B. 
057, 

1725. Add, Annotation : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 086. 

1787. Add, Annotations : — Consd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 770. Refd. 


Silverman v. Imperial London Hotels (1927), 
137 L. T. 57. 

1802. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 028. 

1815. Add, Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628; 
Scammell & Nephew v, Attlee (1928), 45 
T. L. R. 75. 

1818. Add, Annotatimi : — Refd. Dew v. United 
British S.S. Co. (1928), 139 I.. T. 028. 


Part XIV. — Workmen’s 

2045. Add, Annotation : — Refd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. 

2057. Add, Citations I S6 L. T. 322 ; 20 B. W. 

C. 0. 139. 

Add, Annotation : — Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham 
(1928), 97 L. S, K. B. 596. 

2057a. Unemployed youth undergoing in- 

dustrial training — In Government Instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Compensation Acts. — 
Watson v. Government Instructionat. 
(Centre, Birmingham (1920), 97 L. J. K. B. 
590 ; 139 L. T. 290 ; 41 T. L. R. 576 ; 72 Sol. 

,To. 384 ; 21 B. W. C. C. 174, C. A. 

2079a. Not born within normal period of 

gestation.] — claim for compensation in 
respect of such a child : — Held : rightly 
rejected. — R ace v, Warusend Steer Co. 
(1927), 20 B.^W. C. C. 260, C. A. 

2086. Add, Citations L. J. K. B. 135 ; 136 
L. T. 290 ; 19 B. W. C. C. 457. 

2111. Add, Annotation: — FoUd. Bloor v. Ship 
Sutton (1920), 20 B. W. C, C. 12. 

2114. Add, Annotations : — Consd. Fife Coal Co. 

V, M‘Ai’thur (1926), 90 L. J. K. 330. 
Expld. Welsh Navigation Steam Coal Co. v, 
Evans, [1927] A. C. 834. 

2115. Add, Annotatioyis : — Consd. Fife Coal Co. 


Compensation Acts. 

V. M‘Arthur (1926), 96 L. .T. K. B. 330 ; 
Welsh Navigation Steam Coal Co. v, Evans, 
[1927] A. C. 834. 

2117. Add, Annotation : — Consd. Welsh Naviga- 
tion Steam Coal Co. v, Evans, [1027] A. C. 
834. 

2118. Add, Annotations: — As to (1) Refd. Welsh 
Navigation Steam Coal Co. v, Evans, [1927] 
A. C. 834, As to (2) Refd. Welsh Navigation 
Steam Coal Co. v, Evans, [1927] A. C. 834. 

2120a. -.] — The expression “ ordinary 

necessaries of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but docs not extend to 
such a thing as savings out of the surplus 
in earnings. — Welsh Navigation Steam 
Coal Co. v, Evans, [1927 1 A. C. 834 ; 96 
L. J. K. B. 906 ; 137 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. ,To. 694 ; 20 B. W. C. C. .537, 
U. L, ; revsg, S. C. suh nom, Evans v. Welsh 
Navigation Steam Co.vj. Co. (1926), 96 
L. J. K. B. 290, C. A. 

2134. Add, Annotation : — As to (2) Consd. Athey v, 
Pickerings (1926), 96 L. J. K. B. 250. 

2143. Add, Annotation : — Refd. M‘Ai*thur v, Fife 
Coal Co. (1926), 19 B, W. C. C. 669. 

2166a. ^ .] — A workman, when 

on shore, which was about three months in a 
year, lodged with his manied sister Si paid 


PART XIII. SECT. 1, SUB-SECT. 1.— B. 

1623 i. Duty to maintain, premises — 
Free from concealed danger,} — Oiroum- 
stances Jn which: — Held: the master 
was not liable. — SiGKRSicTn v. Peder* 
SEN, [19271 2 D. L. R. 651; S. C. R. 
342.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1.— D. 

1624 V. VaHed, 14 D. L. R. 576. 

PART XIII. SECT. 1, SUB-SECT. 8,—B. 

h i. .] — Pltf., a chambermaid, 

after making: up a room at the end of 
a corridor on a Dec. afternoon, loft 
the room, &, after taking a few steps, 
fell over a man Ijing on the floor, Sc 
was injured. The corridor was fairly 
dark at the time Sc was not lighted. 
The man pltf. fell over disappeared 
immediately after the acoidont. The 
jury found defts. were negligent in 
not having the corridor properly 
lighted ; — Held : the verdict should 
not be disturbed. — Booth v. Ford Sc 
Shaw (1927), 38 B. C. R. 279.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.— C. 

1658 vii. .] — ^Armstbono v, 

Canadian Northern Ry. (Man.), 
[1917] 3 W. W. R. 219 ; 35 D. L. 11. 
568.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 3.— 

D. (a). 

n. .] — SiGERSBTH V, PEDERSEN, 

No. 1623 1, ante, — CAN. 

b1. Plant let toUh crew to third party — 
Plant unfit for required purpose — Owner 
of plant not informed as to required 

S urpose. } — Held : the owner was not 
able for damages for the death of 
one of the crew. — D ube v. Algoma 
Si’EEL Corpn., Ltd, (1916), 35 O. L. R. 
371 ; 0 O. W. N. 389.— CAN. 

sm. Amount of damages reconerahlc, — 
Bellamy v. Green, [1927] 2 D. L. R. 
327 ; 38 B. C. R. 182.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 6.— 

C. (a). 

1697 xviii. *.] — M*Ewan v. 


Edinburgh & District Tramways 
Co. (1899), C ,S. L. T. 400.— SCOT. 

o i. .] — In Nova Scotia the 

Crown is entitled to raise the defence 
of common employment. — Conrod v, 
R. (1913), 14 Exoh. C. R. 472.— CAN 

PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) iv. 

1770 iv. .1 — ^M‘ Cart AN v, 

Belfast Harbour Combs., [1911] 2 
1. R. 143, H. L.— IR. 

PART XIV. SECT. 1. 

f i. .] — NiEmEN V, Doraty, 

[1927] 1 D. L. R. 358 { [1927] 1 

W. W. R. 20 ; 21 Sask. L. R, 228.— 

CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

a j, .] — ^lynch V, Limerick 

County Council, [1926]!. R. 176. — IR, 

cl, Nurse.\—HeU: not ^thto 

Act 25, 1914. — Lowe v, Bruce (1926), 
47 N. L. R. 459.— S. AF. 
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her 30s* a week, & he adso paid her £1 a week 
whiJsfc at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings : — 
Held : it was a question of fact, & there 
was evidence to support the finding, no 
misdirection. — ^B loor v* Sutton (Owners) 
(1926), 20 B. W. 0. O. 12, C. A. 

2167. Add* Citation : — 19 B. W. 0. C. 394. 

2173. Add* Annotation: — As to (1) Distd. Lee v* 
Breckman (1928), 138 L. T. 610. 

2170a. Expenses.] — ^Applt., a traveller em- 

ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt. ’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts : — Held : as there was no evidence as 
to what applt. *s expenses in fact were, the 
judge’s decision was right. — Skidmore v 
Buixock, Lade & Co., Ltd. (1928), 44 
T. L. R. 575 ; 21 B. W. C. C. 199, C. A. 

2213a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to support the 
finding of the county ct. judge that appct. 
was on independent contractor. — ^W ^iluams 
V. Larsen, Ltd. (1928), 21 B. W. C. O. 339, 

0. A. 

2216. Add, Citation : — ,mh8equent proceedings^ 15 
B. W. C. C. 257, C. A. 

Add, Annotation : — Refd. Williams v* Larsen 
(1928), 21 B. W. 0. 0. 339. 

2220. Add* Annotation : — Consd. Roberts v, 
Gardner (1928), 21 B. W. O. C. 154. 

2229. Add* Annotation : — Distd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 590. 

2238. Add* Annotation: — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. 0. C. 815. 

2256. Add. Annotation : — Held. Geddes v, Dun- 
fermline District Committee (1927), 20 

B. W. C. C. 815. 

2261. Add* Annotations : — Consd. McFarlane v. 
Hutton (Stevedores) (1926), 96 L, J. K. B. 
357. Refd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. 

2264. Add. Annotatiorus : — Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357 ; Ferguson v, Shotts Iron Co. (1927), 20 
B. W. C. 0. 741. Refd. Flanagan v. Ackers 
Whitley (1920), 19 B. W. C. C. 399 ; Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637 ; Muscroft v* Stewarts & 
Lloyds (1928), 21 B. W. C. C. 274 ; Wiles v. 


Ellerman’s Wilson Lino (1928), 21 B. W^. C. 0. 


194. 

2276. Add. Annotation : — Refd. Baebi^n v. Loch- 
gelly Iron Coal Co. (1926), 20 B. C. C 
637. 

2284. Add* Annotation : — Refd. Raeburn v* Loch- 
firellv Iron & Coal Co. (1926), 20 B. W. C. C. 637. 


2297. Add. Annotation : — Distd. Lee v* Breckman 
(1928), 138 L. T. 610. 

After this case add “ See, also, Nos. 2586- 
2589a, post.** 

2299. Add* Annotation : — Consd. Lee v* Breckman 


(1928), 188 L. T. 610. 

2300. Add* Annotations : — As to (2) Consd. Lee v* 
Breclonan (1928), 138 L. T. 610. Generally, 
Mentd. Tilling-Stevens Motors v* Kent County 
Council &; Transport Minister (1928), 97 
L. J. Ch. 371. 


2304. Add. Annotations : — As to (2) Refd. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 B. W 
O. C. 637 ; Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2308. Add* Annotations : — As to (1) Apld. Raeburn 
V* Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. Refd* Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. 0. O. 741. 

2309. Add* Annoiatiori : — Consd. Cole v* L. & 
N. E. Ry. (1928), 21 B. W. 0. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2310. Add* Annotations : — Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. 0. C. 87. Refd. 
Ferguson v* Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


2310a. Anthracosls.] — ^A platelayer employed 

by a railway co. worked in tunnels on an 
average of two days a week. From May 1 0 
to Aug. 2, 1924, ho was at work Qontinuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthracosiS, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county c;t, 
judg^ held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps. : — Held : the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
— Cole v. London & North Eastern Ry. 
Co. (1928), 21 B. W. C. C. 87, C. A. 

2316. Add. Annotations : — Apld. Flanagan v. 
Ackers Whitley (1926), 19 B. W. 0. O. 399. 
Consd. McFarlane v* Hutton (Stevedores) 


PART XIV. sect. 3, SUB-SECT. 2.— A. 

t i. Nnrae:] — Held : employed 

to perform work of a casual nature. — 
Lowe v. Bruoe (1926), 47 N. L. R, 
459.— S. AP. 

PART XIV. SECT. 8, SUB-SECT. 5. 

c i, .] — Pltf. eugraged with 

deft, to sink a well at an agreed rate 
per foot. Deft, exercised no control 
or direction over pltf. In the execution 
of the work, pltf. being an expert well- 


sinker : — Held : pltf. was an Inde- 
T)endont oontractor. — Dei.ix)w v* Bell, 
11927] N. Z. L. R. 140.--N.Z. 


PART XIV. SECT. 4, SUB SECT. 8.— D. 

sa. Workman receivina weekly pay- 
merUs from contractor — Workman sow 
of contractor.] — Hdd : although the 
contractor explained that he would 
not have made the payments but for 
the fact that the workman was his 
son, the facts justified the arbitrator 
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in finding that the son had elected to 
take his father as his debtor in the 
obligation to pay compensation, Sz he 
was barred from olalmli^ against the- 
principal. — Geddes v, Dunfermline 
Dibtriot (Committee, [1927] S. O. 797 ; 
20 B. W. 0. C. 815.— SOOT. 

PART XIV. SECT. 5, SUB-SECT. 1.— 

0 . ( 0 ). 

2282 ia. S, P. Bresand v. Northern 
S.S. Co., Ltd., [1928] N. Z. L. R. 461,— 

N. Z. 
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(1926), 90 li. J. K, B. 357. Distd» Ferguson 
V* Shotts Iron Oo. (1927), 20 B. W. 0. 0. 741 ; 
Muscroft V. Stewarts & Lloyds (1928), 21 
B. W. C. 0 274. 

2817. Add* Anm)tation : — Apld. McFarlane v* 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
367. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. 0. 274. Held. Ferguson 
V* Shotts Iron Oo. (1927), 20 B. W. C, C. 741. 

2317a. Workman with heart disease — ^Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of bis 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the eHect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The nounty 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there Was evidence to 
support the finding. — ^Flanagan v. Ackers 
Whiti^Y & Co. (1926), 19 B. W. 0. 0. 399, 
C. A. 

2317b. .] — ^A stevedore, who for many 

years had done his work without ailing, while 
employed imloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. Wliile pulling the tub 
into the right position he suddenly said 
Oh I ” & ceased work for a moment, but, 
recovering, put some iron ore into tlie tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“ Oh I ” was dead. On a post mortem 
examination it was found that he sullered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant. — 
McFarlane V, Hutton Brothers (Steve- 
dores), Ltd. (1920), 96 L. J. K. B. 357 ; 1.36 

L. T. 647 ; 20 B. W. 0. C. 222, C. A. 

Annotation: — Consd. Muscroft v. Stewai-ts & Uoyds (1928), 
21 13. W. C. C. 274. 

2327. Add, Annotationa : — As fo (1) Refd. Raeburn 
V, Ijochgelly Iron & Coal Co. (1926), 20 B. W. 
C. C, 637 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. 0. C. 741. 

2331b. .] — ^A workman, employed as a 

ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 


in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
weis employed was shut down & he ceased bo 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly smpped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from ilie accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was duo to the first accident in 1919, Sc 
awarded compensation : — "eld ; there was 
no evidence to support the finding, & the 
award must bo sit aside. — ^Wkrrin v. 
United National Coixieries, Ltd. (1926), 
20 B. W. C. 0. 166, C. A. 

2336. Add. A nnolations : — Dlstd. La wrence v, 
Matthews (1924), Ltd. (1928), 97 L, .T. K. B. 
758. Consd. Lee v, Brockman (1928), 138 
L. T. 610. 


2339. Add. Annotations : — As lo (1) Refd. Moule y, 
Mannite Food Extract Oo. (1927), 20 B. W. 
O. O. 446. As to (2) Consd. (lorman v. 
Barclay Curie (1926), 19 B. W. C. C5, 564. 
Refd. Robertson v. S.S. Appalachee, Rovira 
V. Same (1920), 136 L. T. 488. 

2340a. . .] — Pruce v. Davky, No. 2460b, post. 

2342.’ Add. Annotatioyi -Consd. Howells v. U. W. 
Ry. (1928), 97 L. J. K. B. 183. 

2342a. .] — ^A. dock labourer was 

employed to loail cargo into a steamer in 
a dock. Ho could have reached the shod 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, wiiich involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way tlu’ough the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything wliicli he was under 
any obligation to do, the accident did not 
arise in the comse of the employment : 
Held : this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed Sc 
permitted, though not a provided, route,, 
the acedent arose out of in the course of the 
employment. — Howells v. Great Western 
Ry. Co. (1928), 97 L, J. K. B. 183 ; 138 L. T. 
544; 21B. W. C. 0. 18, 0. A. 

2348. Add. Annotaiion : — Refd. Lye v. British Sc 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341. 

2366. Add. Annotation Retd. Morrison v, 8.8. 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. (f) Iv. 

§f. Facial pcaralyaia — ResuUing from 
ehiU.\ — ^Award in workman's favour 
upheld. — ^BuaT v. Brorjsn Hill 
South, Ltd. U926), 26 S. R. N. S. W. 
607 ; 43 N. S. W. W. N. 69.— AUS. 
ik. Disease proceeding from'bctcilli.Y — 
disease prooeedlng from baollli 


mw’* he a personal Injury hy accident. 
—SIMPSON V. Finlayson (192^ 20 
S. R. N. S. W. 280 ; 43 N. S. W. W. N, 
60.— AUS. 

si. Infective jaundice.] — Held : there 
was evidence on which the arbitrator 
was entitled to hold the oontraotlog 
of the disease was an accident, & the 
workman’s death resulted from an 
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injury by accident. — R aeburn v. 
LOOHOELLY IBON & CJOAL CO., LTD., 
[1927)8. 0.21.— SOOT. ^ 

PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 

t Holding v. South 

Australian Railways Oomr., [1926] 
8. A. 8. R. 92.— 'AUS, 
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Aboukir, Woods v» Same (1928), 21 B. W. 
0. C. 1 03. 

2357. Add, Annotation : — Consd. Howells v. G. W. 
By. (1928), 97 L. J. K. B. 183. 

2360. Add, Annotation : — Apld. Howells v. G. W. 
By. (1028), 97 L. J. K. B. 183. 

2364. Add, Annotations Apld. M‘Pherson v, 
Beid M‘Farlane (1926), 19 B. W. C. C. 675 ; 
Pruce V. Davey (1926), 136 L. T. 601 ; 
Bobertson v, S.S. Appalachee, Bovira v. 
Same (1926), 136 L. T. 488. Consd. Lye v, 
British & Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341 ; Moule v, Marmite 
Food Extract Co. (1927), 20 B. W. C. C. 440; 
Howells V, G. W. By. (1928), 97 L. J. K. B. 
183. 

2366. Add. Annotations ; — Apld. Bobertson v, 
S.S. Appalachee, Bovira v. Same (1926), 136 
L. T. 488 ; Moule v, Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. 

2369. Add, Annotation : — Retd. Bobertson v, S.S. 
Appalachee, Bovira v. Same (1926), 136 L. T. 
488. 

2370. Add, Annotation : — Refd. Bobertson v, S.S. 
Appalachee, Bovira v. Same (1926), 136 L. T. 
488. 

2370a. Different boat used by workman.] — 

Bobertson v. Appalachee (Owners), Bo- 
vira i;. Same, No. 2552a, post, 

2372. Add, Annotation : — Consd. Gorman v. 
Barclay Curie (1925), 19 B. W. C. C. 564. 

2381. Add, Annotation : — Dlstd. Standen v. Smith 
(1927), 20 B. W. C. 0. 305. 

2384a. 'A butcher’s boy was allowed to go 

home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
liis tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment : — Held : there was 
evidence to support the finding, no mis- 
direction. — Lye V, British & Argentine 
Meat Co. (1923), Ltd. (1927), 20 B. W. C. C. 
341, C. A. 

2384b. .] — A workman employed on a night 

shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for liis supper & 
met with an accident in a public street ; — 
Held : the accident did not arise out of & 
in the course of the emplojTnent, because at 
the time of the accident the workman was 


not doing anything in discharge of a duty 
which he owed to his employers; — ^Moulb v, 
Marmite Food Extract Co, (1927), 20 
B. W. C. C. 446, C. A. 

2401. Add, Annotations : — Consd. Durie v, Anchor- 
Donaldson Line (1926), 19 B. W. C. C. 512. 
Apld. Gorman v, Barclay Curie (1926), 19 

B. W. 0. C. 664. 

2407. Add. Annotation : — Refd. Altobelli v, Ellis 
(1926), 136 L. T. 002. 

2415. Add, Annotations : — Consd. Altobelli v, Ellis 
(1926), 186 L. T. 002 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
V, Same (1926), 96 L. J. K. B. 337 ; James 
V, Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. 0. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. 0. C. 726 ; 
Clarke v. Southern By. (1927), 96 L. J. K. B. 
572. Refd. Durie v. Anchor-Donaldson Line 
(1926), 19 B. W. 0. 0. 612. 

2425. Add. Annotations : — Consd. Edwards v, 
Gwauncaegurwen Colliery Co., James v. 
Same, JenMns v. Same (1926), 96 L. J, K. B. 
337 ; Clarke v\ Southern By. (1927), 96 
L. J. K. B. 672. Apld. Howells v. G. W. By. 
(1928), 97 L. J. K. B. 183. 

2426a. Alighting from train in motion.] — 

Altobelli v. John Ellib & Sons, Ltd., No. 
2574a, post* 

2437. Add, Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Clarke v. Southern 
By. (1927), 96 L. J. K, B, 572. 

2440. Add, Annotation : — Consd. Poland v, Parr, 
[1927] 1 K. B. 236. 

2448. Add, Annotation: — As to (1) Refd. James v. 
Penderyn Umestone Quarries (Hirwain) 
(1926), 20 B. W. C. 0. 27. 

2447. Add. Annotations : — Apld. Painter v. C. & 
S. L. By. (1926), 20 B. W. C. C. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 96 L. J. 1^. B^ 
490. 

2448a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gatiiered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers* trade 
or business, the accident was not to be deemed 
to have arisen out of the employment : — 
Held: there was evidence to support the 
award, & no misdirection. — ^Painter v. City 
& South London By. Co. (1926), 20 B. W* 

C. C. 157, 0. A. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
D. (b) i. 

sn. Workman standing hy open door 
of railway carriage — Door left open.] — 
Ueld : the workman had not exposed 
himself to any greater risk tlian that 
to which an ordinary traveUer in the 
train wonld have been exposed, &; the 
accident had arisen out of his employ- 
ment. — Great Indian Peninsular 
Rt. Co. V. Xashinath Chimaji (1927), 
I. L. R. 52 Bom. 45. — IND 


PART XIV. SECT. 6, SUB-SECT. 2.— 
D. (b) ii, 

sp. Workman employed to water sheep 
& look after 4b bring in horses — DeaUi 
through accidental discharge of gun — 
Use of gun expressly forbidden,} — Held : 
the accident did not arise ont of 
deceased's employment. — Dortzzi v, 
Maokkt (1925), 27 W. A. L. R. 93.— 
AUS. 

•r. Workman employed to drive reap- 
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ing machine — J ttempt to readjust harness 
vnthovi putting cutting blade out of gear 
— workman walking along pole between 
horses 4b falling on io cuffing blade ,} — 
Held : while the accident arose in the 
course of the employment, the risk taken 
by the drlvor was not incidental to that 
employment, but was an added peril 
due to his own voluntary conduct, & 
the accident did not arise out of the 
employment. — Stephen v. Cooper, 
[1928] S. C. 337.— SOOT. 
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2462. Add. Annolations : — Refd. Duric v. Anchor- 
DonAldson Line (1925), 19 B. W. 0. C. 612 ; 
Gnrman V. Barclay Ourlc (1926), 19 B. W. C. C. 
504. 

2456* Add. Annotations : — Consd. Pruce v. Davey 
(1920), 180 L. T. 001 ; Bobertson v. S.S. Appa- 
lachee, Rovira v. Same (1920), 130 L. T. 488 ; 
Moule V. Marmite Food Extract Co. (1927), 
20 B. W. C. 0. 440. 

2460a. Farm labourer — Carting turf to own 
cottage.] — ^Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid lOs. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries : — Held : the accident did not arise 
out of & in the course of applt.’s employment. 
--Standbn V. Smith (1927), 20 B. W. O. C. 
306, 0. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of ^ in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Bock 
{Owners)^ No. 2456, & by Lord Atkinson in 
St. Helens Colliery Co., Ltd. v. Heioitson, 
No. 2364 . — ^Pruce v. Davey (1926), 136 
L. T. 601 ; 20 B. W. C. C. 237, 0. A. 

2472. Add. Annotation : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 136 L. T. 
494. 

2479a. .]— A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
inachine had been refused : — Held : as the 
ghl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — D ennison v. 
Keieler, I/td. (1926), 19 B. W. 0. C. 409, 
0. A. 

2483. Add. Annotation : — Refd. Clarke v. Southern 
Ry. (1927), 90 L. J. K. B. 572. 

2486. Add. Citation 136 L. T. 208. 

2488a. Riding on engine.] — The duty of C., a 
workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 


of an emphatic prohibition. It was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
& B. to travel on an engine if one happened 
to be running at a cjonvenient time. When 
O. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
“ for the purposes of & in connection with ” 
the railway’s business within Workmen’s 
Compensation Act, 192' (c. 84), s. 1 (2) : — 
Held : the above st^seeb. did not extend 
compensation to workmen who wore not in 
their employment at all, &, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
^ recover. — Clarke v. Southern Ry. Co. 
(1927), 96 L. J. K. B. 572 ; 137 L. T. 200 ; 
20 B. W. C. C. 309, C. A. 

2489. Add. Annotations : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. .T. K. B. 
337 ; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 726 ; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. 

2492a. *.] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs w’^as prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured : — Held : the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the employers 
tliat the men should leave within a specified 
time, & the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2). — Edwards 
V. Gwauncaegurwen Cotjubry Co., James 
V. Same, Jenkins v. Same (1926), 96 L. J. 
K. B. 337 ; 136 L. T. 494 ; 20 B. W. C. C. 
75, C. A. 

2494. Add. Annotation: — As to (1) Refd. Janies 
V. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. 0. 27. 

2494a. .] — A shunter was employed to accom- 

pany a short train & to get down to open 


PART XIV. SECT. 6, SUB-SECT. 2.— 

E. (a). 

It. Workman standing by open door 


of railway carriage — In disobedience of 
notice,}— Held : the notice was framed 
for securing the safety of passengers 
in general, & not of workmen, & the 
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employer was liable. — Giikat Indian 
Peninsular Ry. Co. v. Kashinath 
Chimaji (1927), I. L. K. 52 Bom. 45.— 

IND. 
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gates, through which the train had to pass, 
A also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the buffer so as to enable him to get oft* 
& on more easily. Whilst so engaged the 
train went over a stone So jolted him off, & 
the injury he received resulted in the loss 
of a leg. Riding on a waggon by means of a 
coupli^ pole was prohibited : — Held : the 
profiibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from Workmen’s Compensation 
Act, 1926 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment. — James v. 
Penderyn Limestone Quarries (Hirwain), 
Ltd. (1926), 20 B. W. C. 0. 27, C. A. 

Annotation: — ^Befd. Stokoo r. Mickley Coal Co. (1928), 138 
L. T. 6GG. 

2496. Add. Annotation : — As to (\) Refd. Edwards 
V, Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. 

2499. Add. Annotations: — As to (1) Consd. 
Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 3,37 ; Apld. M’Corquindale v. 
Carnbroe Coal Co. (1926), 20 B. W. C, C. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 672. Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W, C. C. 837. Refd. 
Dennison v. Kefiler (1926), 19 B. W. C. C. 409. 
As to (2) Apld. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Carter v. British 
Thomson-Houston Co. (1927), 137 L. T. 329. 
Apld. Stokoo V. Mickley Coal Co. (1928), 138 
L. T. 566. Refd. Clarke v. Southern Ry. (1927), 
96 L. J. K. B. 672. 

2501. Add. Annoiaiioyis : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 
Distd. Cai*ter v. British Thomson-Houston 
Co. (1927), 137 L. T. 329. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 606. 

2506. Add. Annotations : — Consd. Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 666. Refd. Guest 
V. Gaston, [1927] 1 K. B. 1. 

2506a. .] — S., a stoneman, was 

employed by resps. driving a drift through 
rock by shotfiring Sc was found dead 
within three yards of the working face, his 
body being very badly damaged Sc his left 
arm practically blown off, he being a left- 
handed man. The drill Sc ratchet were found 
burnt, broken, Sc twisted a few yards from the 


working face, Sc the standard some way from 
the face Sc undamaged. The drill Sc ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired Sc the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer. Sc his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the driRing out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of Sc in connection with the employei’s’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), & his dependant was 
not entitled to recover compensation 
Held : the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of Sc in connection with the employers’ trade 
or business, Sc as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of Sc in connection with the 
employers’ trade or business, Sc, though doing 
a prohibited act, he was brought back within 
sect. !(!),& compensation was payable as for 
an accident arising out of Sc in the course of 
the employment. — Stokoe v . MioKiiEY Cc^L 
Co., Ltd. (1928), 138 L. T. 566 ; 21 B. W. 
0. C. 70, 0. A. 

2511. Add. Citations:— L. J. P. C. 17 ; 136 
L. T. 66. 

Add. Annotations :—As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. 0. 0. 27. Apld. Stokoe v. 
Mickley Coal Co. (1928), 138 L. T. 666. 

2515a. Workman entering prohibited place by 
mistake.] — ^A series of cubicles for electrical 
works were in course of being fitted up, some of 
which had been completed & contained live 
electrical machinery, Sc were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, Sc was found electrocu^d 
in one of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, Sc that the accident arose 
out of & in the coui*se of his employment 
Held: there was evidence to support this 
inference of fact, Sc although the workman 
was acting contrary to a prohibition, the 


PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (b) iii. 

2498 ili. Firing sihots — 

Shot firer connecting cable with charge — 
Premaiure firing try miner. : the 

shot firer was entitled to compensation. 
— Wood v. Garscxtbe Colliery Co., 
"''“**'8. C. 877 ; 20 B. W. O. O. 

b i. Fireman converting electric 

detonator into fnae detonator.] — Held : 


the workman, when injured, was dolner 
an act not within the scope of his 
employment, &, even assuiBlng it was 
done for the purposes of the employer’s 
business, it was not an act to which 
Workmen’s Compensation Act, 1923 
(c. 42), B. 7, applied. — ^M’Cobquindalb 
V . Cabnbbob Coal Co., Ltd., [1927] 
8. O. 14.--S0OT. 

d i. Allowing hnming material to lie 
almit mine. ] — tJeM : < 1 ) a smouldering 
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cigarette was ** burning material ” 
wit blo Coal Mines General llegulatlons, 
1913, r. 12 ; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman hod been 
guilty of serious & wilful misconduct, 
m respect that the facts showed that 
ho had created a dangerous situation 
as a result of a deliber^ act of the ^1. 
— Smith t?. Wemyss Coal Oo„ [19281 
S. C. 180.— SOOT. 
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accident must be deemed to arise out of & 
in the course of the employment. — C abtkr. v. 
BRineH Thomson-Houston Co., Tjtd. (1927), 
137 L. T. 329 ; 20 B. W. 0, 0. 331 , 0. A. 

2585. Add, Annotation : — ^Retd. Edwards v, Gwaun- 
caegurwen Colliery Co., James v. Same, 
JexS:inB v. Same (1926), 96 L. J. K. B. 337. 

2547* Add* Annotation : — As to (2) Refd. Durie v, 
Anchor-Donaldson Line (1925), 19 B. W. 
C. C. 612. 

2548. Add, Annotation: — ^Apld. Morrison v, S.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 163. 

2652a. Drowned when using boat not provided by 
employer.] — ^Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.16 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
8 p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 p.m., & tried to arrange with the man 
wlio worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned : — Held : there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
coui'se of their employment. — Robertson v. 
Appalachee (Owners), Rovira v. 8ame 
(1926), 136 L. T. 488 ; 20 B. W. O. O. 57, 
C. A. 

AnmMion : — Consd. Merrison v. SS. Aboukir, Woods tJ. 

Same (1928), 21 B. \V. C. C. 103. 

2552b. Standing up In boat to take hold of gang- 
way — Boat sinking.] — M. & ^y. were members 
of the crew of a ship lying in a liver about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on sliore, at which the 
captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after tlie game M. hailed W,, 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on tl^e ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment ; — Held : there was 

evidence to support the finding. — ^Morrison 


V. Aboukir (Owners),' Woods v. Same 
(1928), 21 B. W. O. O. 163, O. A. 

2559. Add, Annotations .—As to (3) Apld. Howells 
V. G. W. Ry. (1928), 97 L. J. K. B. 183. Refd. 
Jardino v. Steel Co. ol Scotland (1926), 13 
B. W. O. C. 726. ^ 

2569. Add. Annotation : — Refd. Gorman v, Barclay 
Curio (1925), 19 B. W. C. C. 664. 

2572. Add. Annotations : — Expld. Edwards v, 
Gwauncaegurwon Colliery Co., James v. 
Same, Jenkins v. Same (1926), 06 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
00 L. J. K. B. 672. Refd. James v, Penderyn 
Limestone Quarries (Hirwain) (1926). 20 
B. W. C. C. 27 ; Stokoe v. Mickley Coal Co. 
(1928), 138 L. T. 666. 

2573, Add, Annotations :-^Consd. Dennison v, 
Kciller (1926), 19 B. W C. C. 409. Refd. 
James v, Penderya^' l^imestone Quarries 
(Hirwain) (1926), 20 BTW. C. C. 27. 

2574a. .] — Deceased was a mosaic worker em- 

ployed by applts., who had a flooring con- 
tract at K., &• deceased was carrying out at 
, K. mosaic work for the purposes of the 
contract. It was the duty of ^ deceased to 
travel by train from L. to K. daily, & he was 
paid by applts, for the time occupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, haying gone to 
sleep, got out of the train whilst it was in 
motion leaving K. Sd slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platfoim violently, & died 
of the injuries received : — Held : though 
deceased was in the course of his employment 
while travelling in the train, he was com- 
mitting an illegal act in getting out of the 
train while in motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect, it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation.-*-ALTOBELLi v. 

John Ellis & Sons, Ltd. (1926), 136 L. T. 
602 ; 20 B. W. 0. O. 190, C. A. 

2578. Add. Annotations .—Apld, Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341 ; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 
Refd. Pruce v. Davey (1926), 130 L. T. 001. 

2579. Add. Annotations: — Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. O. 0. 
446. Refd. Gorman v, Barclay Curio (1925), 
19 B. W. 0. 0. 664 ; Pruce v. Davey (1926), 
136 L. T. 601. 

2582. Add. Annotation .-—Consd. I.awrencc v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2583. Add. Annotation .—Refd. Lawrence v. 
Matthews (1924), Ltd, (1928), 97 L. .T, K. B. 
758. 

2580a. .] — ^A porter employed by furniture & 

upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the comsc of las 
eniplo 3 rment. Whilst engaged in loading 
furniture into a railway van outside resp. s 
premises an altercation arose between appet. 
& the van driver in consequence of a 
suggestion made to tlie driver that he should 
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assist in expediting the work. The driver 
struck ai)pct. in the face, & so injured one 
of his eyes tliat it had t/O bo removed. The 
fjounty ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appet.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment : — 
Held : the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection. — Lee v, 
Breckman (S. & I.) & Oo. (1928), 138 L. T. 
610 ; 44 T. L. It. 235 ; 72 Sol. Jo. 154 ; 21 
B. W. C. C. 82, C. A. 

2602a. _ ^.] — -A ship’s fireman was found 

injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
w’as engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neitlier out of nor in the course of his employ- 
ment : — Held : the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection. — Watson v, 
Aleppo (Owners) (1927), 20 B. W. C, C. 
634, C. A. 

2604. Add, Anuoialiou : — As to (2) Refd. Lawrence 
V, Matthews (1924), Ltd. (1928), 97 L. J, 

K, B. 758. 

2605. Add. Annotation : — Refd. Lawrence v, 
Matthews (1924), Ltd, (1928), 97 L. J. K. B. 
7 58. 

2619. Add, Annotations : — Apld. Lawrence v, 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v, Breckman (1928), 138 

L. T, 610. 

2619a. .]— A commercial traveller was killed 

by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force : — Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose out of the employment ” 
within Workmen’s Compensation Act, 1925 
(c. 84), 8. 1, & the question as to what caused 
the fall of the tree was irrelevant. — Lawrence 
V, Matthews (1924), Ltd. (1928), 97 L. J. 

K. B. 758 ; 44 T. L. R. 812 ; 21 B. W. C. C. 
345, C. A. 

2627. Add, Annotations : — As to (1) Refd. Lawrence 
V. Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. As to (2) Refd. Lawrence v, Matthews 
(1924), Ltd. (1928), 97 L. .T. K. B. 758. 

2646. Add, Annotation : — Consd. Muscroft v, 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 

2649, Add, Annotations : — Apld. Stroud v, Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v, Mickley Coal Co. (1928), 138 

L. T. 566. 

2652. Add, Annotation : — ^Refd. Stroud v, Bath 
Gas Light & Coke Co. (1927), 137 L. T. 623. 


2653a. .] — ^A workman in charge of a 

coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how ho 
met with the accident, but when last seen 
shortly before he was acting in the course df 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment: — Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.-— Stroud v, Bath 
Gas Light & Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. C. C. 496, C. A. 

Annotation : — Consd. Muscroft v. Stewarts Sc Lloyds (1928), 
21 B. W. 0. O. 274. 

2656. Add, Annotation : — As to (1) Consd. Jones 
V, Cory (1926), 20 B. W. C. C. 251 ; Muscroft 
V. Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. 

2660. Add, Annotation : — Refd. Gill v, Perrott 
(1928), 21 B. W. O. C. 9. 

2665. Add, Annotations : — Consd. Raeburn v, Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 
637. Refd. Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2666. Add, Annotations : — Consd. Cole v, L. & 
& N. B. Ry. (1928), 21 B. W. C. C. 87. 
Refd. Ferguson v, Shotts Iron Co. (1927), 20 

B. W. C. C. 741. 

2668a. Dispenser — Scratch.] — ^^Vppet. was 

employed by two doctors in partnership as 
a dispenser, her duties being to till medicine 
bottles <fc clean instruments. On Nov. 9, 
1920, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the scratch wdiich 
caused the bleeding had occurred, & she liad 
not felt i)ain. Slie inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
«as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & slie 
continued at work until 11.30, when slie 
went to one of the i^artnors, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning : — Held : (1) there were 

sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, So notice was not necessary. — 
Gill v, Perrott (1928), 21 B. W. C. C. 9, 

C. A. 

2668b. Workman moving gutters with sharp 

edges.] — On May 16 a workman was 
emidoyed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in Ids right shoulder. On the following day 
. he told a fellow-workman* that he was 
“ feeling his shoulder,” but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septiceemia. 


part XIV. sect. 5, SUB-SECT. 4.— A. 


2642 viii. — 

iNOTON V, Dublin Sc 
Steam Tbaaiway Co., 
20 B. W. a C 852.— 


— — Hether- 
Blksstngton 
[ 1927] Ir. 75 ; 
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B. (a). 

Workman's finger 

OTUsf^ hy Tuan^le — Pain wrongfully 
aUrioutca by workman to prick from 
thorn.] — Brioson v. Perth Dioce- 
san Trustees (1925), W. A. L. it. 
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The widow spoke to the employers* time- 
keeper of the deat/h & gave formal notice on 
June 11. The county ct. judge held ho was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, &; also held the employers 
were not prejudiced by any dela^ in giving 
notice : — Meld : there was evidence to 
support the findings, & no misdirection. — 
Fletcher v, Sinclair Iron Co., Ltd. (1928), 
21 B. W. O. C. 62, C. A. 

2681. Add, Annotation : — ^Refd. Stroud v, Bath 
Gas light & Coke Co. (1927), 137 L. T. 623. 

2690a. Chronic glaucoma.] — stoker, 

who was already blind in his left eye, com- 
plained that hq^had become completely blind. 
Ho alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined liim, diagnosed the case as one of 
chi'onic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chi’onic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment : — 
Held : there was evidence to support the 
finding, & no misdirection. — ^Warsawa v, 
Watsness (Owners) (1921), 21 B. W. C. C. 
85, C. A. 

2693. Add, Annotations : — Apld. Stroud v, Bath 
Gas ilight & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v, Mickley Coal Co. (1928), 138 
L. T. 566. 

2706. Add, Annotations : — Consd. Muscroft v, 
Stewarts & Lloyds (1928), 21 B. W. C. 0. 
274. Refd. Gill v. Perrott (1928), 21 

B. W. C. C. 9. 

2710. Add, A7inotation : — Consd. Muscroft v, 

Stewarts & Lloyds (1928), 2 B. W, C. C, 274. 

2710a. .] — ^A miner, who was known to 

be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. Ho was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing : — Held : there was 
no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment. — ^Muscroft 
V, Stewarts & IjLoyds, Ltd. (1928) 21 
B. W. C. C. 274, C. A 

2713. Add, Annotation : — Refd. Ferguson v, Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add, Annotation : — Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2747. Add, Amiotation : — ^Refd. Wood v, Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2751. Add, Annotation : — Mentd. Wood v, Gars- 
cube Colliery Co. (1927), 20 B. W. C. C. 837. 

2767. Add, Annotation : — Refd. Wood v, Garscube 
CoUiery Co. (1927), 20 B. W. C. C. 837. 

2759. Add, Annotation : — As to (2) Refd. Gilmour 


V, Garrallan Coal Co. (1926), 10 B. W. C. C. 
683. 

2766. Add, Annotation : — As to (2) Consd. Young v, 
Kec.ble (1928), 21 B. W. C. C. 294. 

2768. Add, Amiotation : — Apld. Thorpe v, Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 

2768a. ,] — A workman was struck on the 

elbow while passing through a swing door. 
He suffered great pain & had to see a doctor. 

At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was d ue to the accident ; — Held : there was 
evidence to support the finding, & no mis- 
direction. — ^ViNCE V, Abel <Sc Imray (1928), 

21 B. W. C. C. 151, C. A. 

2783. Add, Annotation : — Apl Gilmour v. Gar- 

rallan Coal Co. (1026J> 19 B. W. C. C. 683. 

2787. Add, Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefold s, Watkins v. Same, 
Tucker V, Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664. 

2799. Add, Annotations : — Consd. Evans v, Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Pcrcha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v, Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. 

2795. Add, Annotation : — ^Refd. Gilmour v, Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 

2799. Add, Annotation : — Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 

2803. Add, Annotations: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V, Same, Ingram i>, Crawshay (1927), 96 
L. J. K. B, 664. Refd. Williams v, Cwmaman 
Coal Co. (1927), 20 B. W. C. C. 476, 

2811. Add, Annotation : — ^Refd. Fyfe v, Fife Coal 
Co. (1926), 20 B. W. C. C. 548. 

2811a. .] — Where an award was made 

terminating weekly payments, on the grounds 
that refusal to undergo certain treatment was 
um’easonable, & that the onus lay on the 
workman to prove that the prox)osed opera- 
tion would not have cured him & that ho was 
reasonable in refusing the operation : — Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — India Rubber, ' 
* Gutta Pbrcha & Telegraph Works Co., 
Ltd. V, Chapman (1920), 20 B. W. C. C, 184, 
C. A. 

2815. Add, Annotation : — Refd. Cauldon Potteries 
V, Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal umeasonable.] — The 

question whether the refusal of a workman 
to undergo treatment is reasonable or' un- 
reasonable, is one of fact. — Fyfe v, Fife 
Coal Co., Ltd. (1927), 138 L. T. 65; 20 
B. W. C. C. 548, H. L. 

2831a. .J — ^A miner received an injury to the 

spine, wliich caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The niinei* was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining Ids act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 


PART XIV. SECT. 6, SUB-SECT. 4.— B. (j). 

— Fki^gusonv. Shoits Iron Co., Ltd., [1927] S. C. 321 ; 20 B. W. C. C. 741. 
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had not resulted from the injury : — Held : it 
was a question of fact, as to which there was 
evidence to support the finding, & there was 
no misdirection. — ^Bevan v. Lancasters 
Steam Coal Collieries (1927), 20 B. W. 
0. O. 241, C. A. 

2833, Add. Annotation : — As to (2) Refd. Bevanv. 
^i^a^rs Coal Collieries (1927), 20 

2839. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker t;. Same, Ingram v.’Orawshay (1927), 
96 L. J, K. B. 664. 

2840. j4dd. Annotation : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
^cker V. Same, Ingram v. Crawshay (1027), 
96 Li. J, K. B. 664. 

2849a. Contents — All Injuries need not be specified.] 

The mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 

^ A workman gave notice of an accident, 
m which he complained of injury to his ribs, 
& Ids employers paid him compensation. 
He I’eturned to work after two months. He 
then began to suffer with his hip, &; eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
h^ was specified in the notice of the accident. 

A found that the injury 

A? A original accident, 

that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of ^cident, as they had paid compensation 
to the workman after an examination by their 
own doctor : — Held : there was evidence to 
support the findings, & no misdirection. — 
Wips V. Hllerman^s Wilson Line (1928), 
21 B. W. C. O. 194, C, A. 


2885a. — -.] — Gill v. PEBRorr, No. 2668a, 

ante. 

2890a. -.] — ^When notice of an accident 

has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere. — Derry v. Great 
Western Ry. Co. (1926), 19 B. W. 0. 0. 
405, 0. A. 

2890b. ,] — Evans v. Simpson (Jambs) 

&> Son, No. 2856a, ante. 

2890c. ,] — HiNKS V. Riscob (James) & 

Sons, No. 2856b, ante. 

2890d. .] — Pletche!r v. Sinclair Iron 

Co., Ltd., No. 2668b, ante, 

2921. Add. Annotations: — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Boyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

2930. Add. Annotations : — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L, T. 511 ; 
Boyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

2949a. .] — ^WiLES v. Ellerman’s Wil- 

son Line, No. 2849a, an/e. 

2956. Add. Annotation : — Consd. Telephone Manu- 
facturing Co. V. Abel (1928), 21 B. W. C. C. 
289. 

2958. Add, Annotation : — As to (2) Consd. Tele- 
phone Manufacturing Co, v. Abel (1928), 21 
B. W. C. C. 289. 

2968a. .] — ^An injured workman was 

1 All 


2856a. 


-.] — ^A workman cut his 


finger slightly. He continued at work for 
about a month, when his thumb became 
swollen Sd he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
^^Pjpyors until a month after the workman’s 
death. The coimty ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notices— 
Held : it was a question of fact, as to which 
^ere was evidence to support the finding. — 

B W^C* 0^7^0 ^ (1926), 19 

, -.]--On Jan. 31, 1927, a 

work^n suffered an accident to his right 
thumb. He left work as a result of the 
^ ^ week later, on Eeb. 7, notice 
of the accident was given to the employers 

^1^® county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
foimd tpt the employers were not pre- 
judiced in their defence by such wanu of 

.* there was evidence to sup- 
port the findings, & no misdirection. — Hinks 
^ Riscoe (James) & Sons (1927), 96 L. J. 
K. B. 1068 ; 20 B. W. C. C. 558, 0. A. 


treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
t hen requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself linreasonable : — Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant. — Telephone 
Manufacturing Co., Lpd. v. Abel (1928), 
21 B. W. O. C. 289, C. A. 

2983. Add. Annotation : — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511. 
Mentd. Boyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. 

2999. Add. Annotation : — Consd. Boyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 


PART XIV. SECT. 7, SUB-SECT. l.—C. 

a^xjldent 


occurred on Jan. 16 HeW ; a notice 


given on Jan. 22 was BUilloient. — 
Great Indian Peninsudab Ry. Co. 
V. Kashinath Chimaji (1927), 1. L. R. 
52 Bom. 45.— IND. 


PART XIV. SECT. 8, SUB-SECT. 1. 

BX, Failure of employer to file pre^ 
scribed statement — Ejfect of,] — Black- 
burn V, McIntosh (N. B.), [1927] 1 
D. li. R. 1084.— CAN. 
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3005. AM* Annotation : — Consd* Soyer v. Johnson, 
Matthey {1927), 96 L, J. K. B, 1011. 

3006. AM, Annotation: — Gonsd. Drewitt v, 

Britannic Assoe. (1927), 137 L. T. 611, 

8013, Acid. Annotations: — Retd. Brewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v, Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

3016. Add, Annotations : — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v, Johnson, Matthey (1927), 96 L. J. 
K, B. 1011. 

3020. AM, Annotation: — As to (2) Consd. Soyer 
V, Johnson, Matthey (1927), 96 L. J. K. B. 
1011 . 

3029. AM, Annotation : — Refd. Drewitt v, 
Britannic Assce. (1927), 137 L. T. 511. 

3030. AM. Annotaiion : — Reid. Soyer v, Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 

3081. Add. Annotaiion: — Apld. Drewitt v, 
Britannic Assce. (1927), 137 L. T. 511. 

3031a. .] — On Apr. 16, 1926, a workman fell 

& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1926 
(c. 84), until two days after the statutory six 
moi.ths had expired. The county ct. judge 
founci that the workman never intended to 
claim within the necessary period of six 
months, there was no reasonable cause for 
the delay, & ho refused to award compensa- 
tion : — Held : the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
ho suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScBUTTON, L.J.). — Drewitt v. Britannic 
Assurance Co., Ltd. (1927), 137 L. T. 611 ; 
20 B. W. C. C. 434, C. A. 

3033a. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1926, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, in that month made 
a claim for compensation. The comity ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers md nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident : — Held : there was evidence 
to support the findings, no misdirection. 

There would be reasonable cause for not 


making a claim within ux months, if the 
worko^n could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fail outside the six months 
(Lord Hanwobth, M.R.). — Soyer v, John- 
son, Matthey & Oo. (1927), 96 L. J. K, B. 
1011 ; 20 B. W. 0. 0. 604, C. A. 

3035. Add, Annotations : — As to (1) Consd. Drewitt 
V. Britannic Assce. (1927), 137 L, T. 611. 
Folld. Soyer v, Johnson, Matthey (1927), 96 
L. J. K. B. 1011. 

ft 

3055. Add. Annotation : — ^Apld. Pullen v, Enthoven 
(1927), 20 B. W. 0. 0. 248. 

3056a. .] — Appet. was in receipt of a weekly 

payment on account of injuries received in 
the course of his employir \t. The employers 
gave notice of ternihiation of the weekly 
paynient, on the ground of recoveiy as 
certified by their doctor. The worl^an 
replied with a counter-certificate of his 
doctor. The matter was submit^d to the 
^medical referee, who certified that the man 
was fit for most forms of work. The em- 
ydoyers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
X>eusation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1) 
compensation was not payable after in- 
capacity had ceased ; (2 ) the certificate of 
the medical referee was stifficient & con- 
clusive. — ^PuixEN V. Enthoven & Son (1927), 
20 B. W. O. 0. 248. C. A. 

3056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 
1926 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, bub described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction : — Held : the certificate being 
ambiguous was not conclusive, & the parties 
having refused the oppoftunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it. — Austin 
V . Partington Steel & Iron Co., Ltd. 
(1928), 21 B. W. C. C. 1, C. A. 

3056c. .] — ^A stoneman in a colliery was 

certified by a medical referee to be siiffering 
from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the worknian 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 


PART XIV. SECT. 9, SUB-SECT. 1. 

f I, — —.1 — The Workmen's Com- 
pensation Board has no hirisdictlon 
over rights of action or prooeedlngs 
In the Exchequer Ct. in Adxnlty. — 
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of partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — Tayldeb v. Lambton, Het- 
TON & JOICEY COLLIEBIES, Ltd. (1928), 21 
B. W. a 0. 115, C. A. 

3057a. What amounts to ambiguity.] — 

Evans (Bichakd) & Co., Ltd. v, Gilbie, 
No. 3541a, 'post. 

3057b. .] — ^Austin v. Partington Steel 

& Iron Co., Ltd., No. 3056b, ante. 

3059. Add. Annotations : — Consd. Somerville v. 
Barclay Curie (1925), 19 B. W. C. C. 536 ; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v. Barngavil Coal Co. (1926), 20 
B. W. C. C. 671 ; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484. Mentd. Akers v. L. & N. E. 
By. (1926), 20 B. W. C. C. 195. 

3068. Add. Annotation : — Dlstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. 0. 
573. 

3081. Add. Annotations: — As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118. As to (2) Refd. Lafferty v. 
Barngavil Coal Co. (1926), 20 B. W. C. 0. 671. 
Generally, Refd. Howarth v. Singleton (1926), 
20 B; W. C. C. 136. 

3086. Add. Annotation : — Consd. Parker v. Ijondon 
Brick Co. & Forders (1927), 20 B. W. 0. C. 
573. 

3091. Add. Annotation: — As to (1) Folld. Parker 
V. London Brick Co. & Forders (1927), 20 
B. W. C. C. 573. 

3096. Add. Annotation : — ^Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3097. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), B. W. 0. C. 573. 

3098. Add. Afinotation : — ^FoUd. Parker v. London 
Brick Co. & Forders (1927), 20 B, W. C. C. 
573. 

3098a. .] — An infant workman lost his left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue dming partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agi*eement being recorded, on the ground that 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 


between the p^ies, & dismissed the request 
for arbn. : — Held : a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
cither to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceecBngs for the judge to 
grant an award in such t6rms ; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must bo remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — Parker v. London Brick Co. & 
Forders, Ltd. (1927), 97 L. .1. K. B. 42; 20 
B. W. C. C. 573, 0. A. 

3099. Add. Annotation : — Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3100. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3129a. .] — Deceased, on leaving off work, 

remarked to a fireman that he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart other diseases, 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred ; — Held : the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed. — Jones 
V. Cory Brothers & Co., Ltd. (.1926), 20 
B. W. C. C. 251, C. A. 

3129b. .] — Wolsey v. Pethick 

Brothers, No. 3897, post. 

3140. Add. Annotations : — ^Dlstd. Kees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. O. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 136 L. T. 322. 

3140a. .] — An infant workman lost a 

little finger wlule handling a machine. Ho 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
found as a fact that he was not employed 
to touch or handle any machinery ; — Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact. — Nomeracsky v. 
Canterbury Dressing Works (1928), 21 
B. W. C. C. 41, C. A 

3162a. .] — Where conflicting medical 

evidence was given, & the county ct. judge 
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followed the view expressed by the medical 
assessor, who was sitting with him ; — Held : 
the county ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor liis award could not stand. — Fox 
V. Pbicb (1926), 20 B. W. 0. C. 160, C. A. 

3165. Add. Annotation : — Apld. Fox v. Price (1926), 
20 B. W. 0. C. 160. 

3169. Add. AnnotcUion : — Refd. Maxwell v. Keun, 
Jjane, Bodl^ Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 

3188. Add. Annotation: — As to (1) FoUd. Cauidon 
Potteries v. Johnson (1926), 20 B. W. C. 0. 
42. 

3192a. .] — Cauldon Potteries, 

Ltd. V. Johnson, No. 3821a, post. 

3208. Add. Annotation : — ^Distd. Parker v. Ijondon 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found tliat 
there was no incapacity resulting from the 
accident & no probability of any : — Held : 
the evidence supported the findings, & there 
was no misdirection. — Wagstafp v. Gutta 
Percma Co. (1927), 20 B. W. C. C. 430, C. A. 

3226b. .] — A workman earned £9 9<?. a week as 

a stone contractor under a contract at a fixed 
price, upon which he himself worked, &; also 
employed others. While so working he was 
injiHed by an accident. The county ct. judge 
said that he did not accept the evidence 
* which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Jones v. Garforth Col- 
lieries, Ltd. (1926), 20 B. W. C. C. 109, 
C. A. 

Annotation : — Beta. Dodd V. Oceanic Steam Navigation Co. 

(1928), 21 B. W. C. C. 118, 

3226c. .] — In July a seaman caught his left 

hand in the cogs of a windlass, & in Aug. had 
ilio little finger amputated. He was paid 
compensation until Dec. lie claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers ; — 
Held : there was abundant evidence to sup- 
port the award. — ^Barry v. Porthleven 
Ship Owners (1928), 21 B. W. C. C. 219, C. A. 

1227a. .] — A workman suffered an injury to 

his finger by an accident arising out of & in 
the course of his employment, with the 
' result that the finger had to be amputa.ted. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was stiU 
partially incapacitated. The doctor called 


on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work wliich would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, 
made a declaration of liability only : — - 
Held : there was no evidence to support the 
finding, & the case must bo remitted for 
compensation to bo assessed. — B uck v. 
Denning (1926), 19 B. W. C. C. 388, O. A. 

3228. Annotations: — As to (2) Consd. Wil- 

liams V. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 139 L. T. 017. Generally, 
Refd. Ijewis v. Guest, Keen & Nettlcfolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Crawshay (1927), 90 Tj. J. K. B. 664. 

3230. Add. Annotation : — Consr" Lewis v. Guest, 
Keen & Nettlcfolds^^;- Wai^kins v. Same, 
Tucker v. Same, Ingraih v. Crawshay (1927), 
96 L. J. K. B. 604. Refd. Bevan v. Nixon’s 
Navigation Co, (1928), 139 L. T. 647. 

3232. Add. Annotations: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 064. Retd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
0. C. 454 ; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. T, 647. 

3238. Add. Annotation: — As to (1) Refd. Ijcwis 
V. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. ,T. K. B. 664. 

3239. Add. Citations 96 L. J. K. B. 295 ; 136 
L. T. 427 ; 19 B. W. 0. C. 475. 

Add. Annotation : — Refd. Lewis v. Guest, 
Keen <fc Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 9fl 
L. J. K. B. 664. 

3239a. .] — A miner who, in Apr. 1920, 

had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On .July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from Juno 14. The 
county ct. judge held, although totally in- 
capacitated from ,Tune 14, tlio workman 
would not, in any case, have been at work 
owing to the strike, & refused compensation : 
— Held : if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other cause. — 
Williams v. Cwmaman Coal Co., Ltd. 
(1927), 20 B. W. 0. C. 476, 0. A. 

3240. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3241. Add. Anno/a^ion Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. 

3243a. Cesser of work obtained in lieu of 

compensation.] — When a workman, jiartially 
incapacitated by an accident during the 
course of liis employment, obtains work in 
lieu of compensation, i^he cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 


ART XIV. SECT. 11, SUB-SECT. 6. - 

A. 

■a. Pofmr to refuse application ** with' 
it prejudice.*"}^Whero a circuit ct. 

J.S. 


ordered au application to be 
refuBed without prejudice ** : — Held : 
the refusal of compensation was final, 
& as the refusal could not be treated as 
a nullity, nor as a mere adjournment 
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market would have resulted in his being 
unemployed in any event. — “L ewis v. Giiest, 
Keen & Nettlbfolds, Ltd., Watkins v. 
8ame, Tucker v. Same, Ingram v. Orawshay 
Brothers, [1928] 1 K. B. 20 ; 00 L. J. K. B. 
664 ; 137 L. T. 380 ; 43 T. L. R. 436 ; 71 Soh 
Jo. 388 ; 20 B. W. G. O. 359, O. A. 

AnnoMUma : — Apld. Williams v. Cwmaman Goal Co. (1927), 
20 B« W. 0. C. 476. Reid. Cushion t>. Tredegar Iron k 
Coal Co. (1027), 20 B. W. C* G. 454; Bevan e. Nixon*8 
Navigation Co. (1028), 139 L. T. 647. 

3243b. .] — coal miner, who had worked 

for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to the state of 
the labour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground : — Held : the effect of Workmen’s 
Compensation Act, 1923 (c. 43), s. 16, which 
was re-enacted as Workmen’s (Compensation 
Act, 1925 (c. 84), s. 9 (4), was necessarily 
to exclude the idea that the words able to 
earn ” in Workmen’s Compensation Act, 
1906 (c. 68), Schod. I., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of. 
the labour market was expressly excluded by 
ihe sect^, & it was impossible to say that 
Cardiff Corpn^ v. Hall^ No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong. — Bevan v, Nixon’s Naviga- 
tion Co.. Ltd. (1928), 139 L. T. 047 ; 44 
T. L. R. 806 ; 21 B. W, C. 0. 237, H. L. 

3251a. .] — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state.. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident ; — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Hodson v* Stab Paper Mitxs, 
Ltd. (1927), 20 B. W. C. O. 265, C. A. 

3261. Add. Annotation : — Consd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 1.. T. 647. 

3274a. .] — A workman, whose left eye 

was defective, suffered, in 1010, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the ^ppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
siu*face work found for him by lus employers. 
The county ct. judge held reaps, were not 
liable to pay compensation as claimed on 
the groimds set out in their particulars. 
The particulars referred to in resps.* answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work : — Held : the award must be 


taken to mean that the judge had found as 
a fact that the workmw was capable of 
doing ordinary surface work, k there was 
evidence to support such a finding.-- Cushion 
V. Tredegar iron k Coal Co., Ltd. (1927), 
20 B. W. C. 0. 464, C/A. 

3275a. .] — A miner, in 1916, lost his right 

eye by accident, & i*eceived compensation. 
He subsequently returned to work at the 
face,' but in June, 1924, had another accident 
through which his left eye was injured, k 
he was paid compensation. In Mar. 1925, 
he returned to light work, receivix^ also a 
weekly sum by way of compensation. On 
July 1, 1926, the employers appUed for a 
review k termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, k the county ct. judge held work at 
the coal face was not suitame, k the man’s 
refusal to do it was reasonable : — Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, k to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. — ^Aston Coax Co., Ltd. v. 
Stancil (1926), 20 B. W. C. O. 198, C. A. 

3283. Add. Annotation: — Refd. Lewis v. Guest, 
Keen k Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
187 L. T. 386. 

3284. Add. Annotationa : — Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Tlmmia v. Same (1926), 130 L. T. 427 ; 
I^ewis V, Guest, Keen k Nettlefolds, Watkins 
V. Same, Tucker v. Same, Ingram v. Orawshay 
(1927), 90 L. J. K. B. 604 ; Rhodes v. Digbs 
Colliery Co., [1927] 1 K. B. 162. App'rvd. 
Bevan iK Nixon’s Navigation Co. (1928), 139 
L. T. 647. Held. Cushion v. Tredegar Iron k 
Coal Co. (1027), 20 B. W. 0. 0. 464. 

3286. Add. Annotation : — Hefd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

32S7. Add. Annotation : — Held. Bevan V. Nixon’s 
Navigation (,’o. (1928), 139 L. T, 647. 

3295. Add. Annotation : — Consd. Lewis Guest, 
Keen k Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Oawshay (1927), 
96 L. J. K. B. 664. 

3302. Add. Annotation : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 047. 

3305. Add. Annotationa : — Consd. Lewis v. Guest, 
Keen k Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 664. Refd. Cushion v. Tredegar 
Iron k Coal Co. (1927), 20 B. W. 0. 0. 454. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
k he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, k his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
k what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 os., k awarded him 
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A week oomi>ensatiefiL : — Held : 

(1) there waB tto evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to .supimrt the award ; 

(2) the workman had not discharged the ontM 
of showing a reasonable probability that 
incapacity would ensue in the future, 
was not entitled to a declaration of liability. 
— MoLeoj) V, Biaok (1927), 20 B. W. O. 0. 
530, O. A. 

3d25« Add. Annotation : — At to (1) Consd. Gardner 
17. Vickers (1028), 44 T. L. B. 663. 

3889. Add. Annotation : — Generally^ Rsfd. Gardner 
V. Vickers (1928), 44 T. L. R. 663. 

8341. Add. Citations A. 0. 126; 06 

L. J. K. B. 284 ; 136 L. T. 258 ; 19 B. W. 
C. 0. 416. 

Add Annotation: — ^Reld. Curran v. Kays, 
[1928] 2 K. B. 409. 

3355. Add. Annotation : — Consd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 

3357. Add. Annotofion ;-^Consd. Campbell t7. Port- 
land Colliery Co. (1926), 19 B. W. C. C. 694. 

3350a. How calculated — Period of calculation — 
Posthumous child.] — A workman having been 
killed by accident arising out of his employ- 
ment, his widow claim^ compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. The 
emf lovers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent, of £2 a week for 780 weeks 
or fifteen years : — Held : the child was 
entitled to a sum calculated by taking 16 
per cent, of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — ^Atuby v. 
Pickerings, Ijtd. (1920), 90 L. S. K. B. 
250 ; 136 L. T. 635 ; sid) nom. Re Athey, 
Pickerings, Ltd.’s Application, 20 B. W. 

0. 0. 215, C. A. 

3859b. Amount of lump sum.]— A workman 
died as the result of an accident, having 
previously received from his employers 
£66 6a. 6d. in weekly payments as compensa- 
tion. , On his death his employers paid into 
ct. £534 14«. 7d., made up of £234 14^. 7d., 

1. e.y £300 less £65 5s. 5d., for the lump stun 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 14s, The county ct, judge decided that 
the amount paid in was reasonable at 
the request of the widow, made an order for 
payment out of part of the amount : — Held : 
(1 ) the amount paid into ct. by the employers 
was insufficient, the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£800, then, If the figures warranted it, the 
children’s ^owance under sect. 8 (3) might 
exceed £300, provided that the lump sum So 
the children’s allowance together did not 


exceed £600 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
becaiise, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 

(3) Senible : a request for arbn., So not an 
appeal, was the proper procedure for the 
widow. — Malcolm v. Barber, Walker So 
Co., Ltd. (1927), 137 L. T. 470; 20 B. W. 
C. C. 516, C. A. 

3359c. One child over fifteen partially de- 

pendent.] — A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dejTcndent, So also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fift^n, only partially 
dependent, required hns to calculate the 
children’s allowance on the basis of i)artial 
dependency: — Held: the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, So the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation. — Green v. 
Premier Glynrhonwy Slate Co,, Ltd., 
[1928] 1 K. B. 561 ; 97 L. J. K. B. 32 ; 138 
L. T. 00 ; 20 B. W. C. C. 663, 0. A. 

3364. Add. Annotation : — Consd. Lewis t». Guest, 
Keen So Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3366. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. .T. K. B. 664. Refd. BoVan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3373. Add. Annotations : — Consd. Hamilton v 
Shelton Iron, Steel So Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
296 ; I^ewis t;. Guest, Keen So Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Crawshay (1927), 96 L. J. K. B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 130 
L. T. 647. 

3399. Add, Annotations : — Mentd. Wigg. v. A.-G. 
for Irish Free State, [1027] A. C. 674; Be 
Article X of Articles of Agreement for Treaty 
between Great Britain So Ireland (1928), 45 
T. L. E. 67. 

S423a. Payments received under part-time agency 
agreement.] — A workman was employed as a 
fitter by a firm of engineers. So at the same 
time was acting pnder an agreement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society So perform all Ids duties 
in accordan(‘.e with ofllcial instructions. 
Ho was to bo paid a weekly salary calculated 
on a percentage basis. The workman suffered 
an accident in the course of Ids employment 
as a fitter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
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0 . (h). 

o. U W. C. 0. 461. 
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C. (a). 

8874 i. — Offer of euitdbU ivork — 
As non-union worker , \ .* as the 
employers had not dlsoharsed the omts 
of proTlng that acceptance of the con- 
dition In their offer would not have 
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made the workman’s position materially 
worse than it had boon under the oxcl 
contract, the arbitrator was not 
entitled to refuse compensation. — 
M'Donald V, OuTR.iM (Georoe) & 
Oo.. Ltd., (1027) S. O. 333.— SCOT. 
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the society & the workman was that of 
principal & agent, & not master & servant, 
& that liis payments under the agreement 
shoijld not be taken into account: — Held: 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman, 
— Roberts v. Gardner (William) & Sons 
(1928), 21 B. W. O. C. 164, C. A. 

3438. Add, Annotations : — As to {1) Refd. Hamilton 
V, Shelton Iron, Steel & (3oal Oo., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K, B. 
295, As to (6) Refd. Bevan v, Nixon’s Naviga- 
tion Oo. (1928), 139 L. T. 647. Generally ^ 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v Same, Ingram 
V, Orawshay (1927), 96 L. J. K. B. 664, 

3469. Add. Annotations : — As to (3) Gonsd. Roberts 
V. Gardner (1928), 21 B. W, O. C. 154. Refd. 
Williams v. Larsen (1928), 21 B. W. 0. 0. 839. 

3475. Add, Annotations : — Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 563 ; Re Unemployment 
Insurance Act, 1920, Re Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. 

3482a. Causing temporary unemployment.] — 

Applt., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident ifc there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt. ’s earnings for the twelve 
months prior to the accident : — Held : the 
interval w’as not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis, — Gardner v. Vickers, Ltd. 
(1928), 44 T. L. R. 563 ; 21 B. W. C. C. 129, 
C. A. 

3511. Add, Annotation : — Gonsd. Niddrie Sc Benhar 
Coal Co. V. Dee, [1927] A. C. 299. 

3530a. .] — On a finding that a workman 

has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no .power to order a declaration 
of liability to be recorded. — ^Porter v. 
Whitbys, Ltd. (1926), 19 B. W. C. C. 414, 
C. A. 

3530b. Admission by employer of partial incapacity. 

— On Sept. 26, 1926, a workman was kicked 
on the knee by a horse Sc injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., Sc did in fact so reduce it. The work- 
man applied for 30e. to be continued. The 
employers in their answer submitted to an 
award of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 6, 1927, but ordered 
that compensation should be paid a-t 30«, up 
to July 4, 1927, Sc then terminate altogether : 
— Held : the award was inconsequent. Sc the 


case must be sent back to the judge for a 
rehearing. — Sheay v, Titb (B. w.) Sc Sons 
(1927), 20 B. W. C. C. 616, C. A. 

3531a. Onus of proof on workman.] — Where 

the county ct. judge found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
liis ordinary work at his ordinary wages : — 
Held : the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — Williams v, Tredegar Iron 
Sc Coai. Co., Ltd. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 464 ; 20 B. W. C. O. 480, 0. A. 

3531b. .] — McIjEOD v. Biaok, No. 3316a, 

ante, 

3541a. After termination of compensation.] — 

(1) Where a county et. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered Sc is fit for his usual employment, 
not containing any suggestion of the 
possibility, of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
doec, Aot refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness Sc consequent incapacity. — Evans 
(Richard) Sc Co., Ltd. v, Gilbib (1926), 96 
L. J. K. B. 117 ; 136 L. T. 93 ; 19 B. W. C. C. 
375, C. A. 

Annotatimis : — As to (1) COQSd. McLeod v. Black (1927), 20 
B. W. C. C. 530 ; Watfstaff v, Gutta Percha Go. (1927), 20 
B. W. C. C. 430 ; Williams v, Tredegar Iron & Coal Co., 
Ltd. (1927), 96 L. J. K. B. 722. 

3543. Add. Annotations: — As to (1) Gonsd* 
Williams v, Tredegar Iron Sc Coal Co. {1927)> 
96 L. J. K. B. 722. As to (2) Gonsd. McLeod 
v. Black (1927), 20 B. W. 0. 0. 530. 

3545a. Order giving liberty to apply.]— Employers 
having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment Sc for termination, but offenid to 
accept a dcclarat ion of liability. The county 
ct. judge hold they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 
payments should be made so long as they 
employed & continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, with liberty to either party to apply. 
He also ordered the employers to pay the 
costs : — Held : (1) the order was a right 

order, as liberty to apply carried out the 
effect of a declaiation of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs. — Sidney Lee (Exeter), Ltd. v, 
James (1928), 21 B. W. C. C. 220, C. A. 


PART XIV. SECT. 13, SUB-SECT. 3.— 

B. (a). 

8482 viil. .1 — Dunstonk v. 

Ferraiu, [19261 V. L. II. 155 ; 47 


A.L,T. 141; [19261 Arams L.R. 133.— 

AUS. 

PART XIV. SECT. 14, SUB-SECT. 2. 
3613 i. VamUy of— Jurisdiction of 
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arHtrator .] — ^An arbitrator otigbt not 
to make a prospective award.- 
Lauxr V. Brtgos (1926), 26 S. 

N. 8. W. 275 ; 4.3 N. S. W. W. N. 84.- 

AUS. 
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}548« Add, Ayinotationa : — Aa to (1) Refd. Evans 
V, Gilbie (1926), 96 L. J. K. B. 117. As 
to (2) Gopsd. McLeod v. Black (1927), 20 
B. W. 0. O. 630 ; Wagstaff v, Gutta Porcha 
Oo. (1927), 20 B. W. 0. 0. 430. Apld. 
Williams v, Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. -ds to (3) Gonsd. Drewitt 
V, Britannic Assce. (1927), 137 L. T. 511. 
Dlstd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. Generally y Refd. Lee 
(Exeter) v. James (1928), 21 B. W. C. C. 220. 

1559. Add, Annotations:, — Aa to (1) Refd. 
Williams v, Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. Aa to (2) Refd. Evans v, 
Gilbie (1926), 96 L. J. K. B. 117. 

t559a. .] — workman having been injured, 

the employers entered into an agreement 
with him, which was duly recorded. This 
agreement gave the workman 30«. a week for 
total or partial incapacity “ or until same 
shall be ended, diminished, increased or 
redeemed.” Later the workman reiui*ned to 
work at his old wages, on tluj express agree- 
ment contained in correspondence that his 
lights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the pa^nncnts pay- 
able under the registered agr<iement. The 
workman claimed that he had not been paid 
liis full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, <fe further, that by reason 
of this agreement the furiployers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, <Sc dismissed the application : — 
Held : the employers liad expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
.successful, the employers’ application to 
review w’as a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discliarge the re^stered agre- 
ment &: direct a declaration of liability to be 
recorded. — Hitchens & Co., Ltd. v, Hakt 
(1927), 20 B. W. C. C. 009, C. A. 

571a. Consideration for agreement — Sufilclency.] 
— ^An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to bo suli’ering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity havmg been made, but the county 


ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by rosps. during twelve months 
prior to the date of the ceitiflcate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act : — Held : there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding ujDon 
resps., & the workman was entitled to an 
award. — Beks v. Imperial Navigation 
Coal Co., Ltd. (1927), 20 B. W. C. C. 287, 
C. A. 

ZQbl, Add, Annotation: — Coi^sd. Paterson v, 
Ardrossan Harbour Co. (19i26), 10 B. W. C. 0. 
621. 

3659a. Grounds for removal — Allegation by work- 
man that scope of agreement not understood 
by him.] — Cii^cum stances in which : — Held : 
an order for removal of a memorandum from 
the record was wi'ong, & must be discharged. 
— QuARRELii V, Lamport & Holt (1928), 21 
B. W. C. C. 1 12, C. A. 

3676. Add, Annotation : — Aa to (2) Gonsd. Vickers 
V, Miners Thames Steam Tug & Lighterage 
Co. V, Ingram (1927), 96 L. J. K. B. 490. 

3690. Add, A nnotation : — Refd. (’atton v, Ashwell 
&; Nesbit, [1928] Ch. 484. 

3692. Add, Citations 96 L. J. P. C. 143 ; 136 
L. T. 609 ; 20 B. W. C. C. 1. 

Add, Annotalions : — Apld. Macauley v, Baird 
(1927), 20 B. W. 0. C. 802 ; Catton v, Ash- 
well & Nesbit, [1928] Ch. 484. Gonsd. Anchor 
Donaldson r. Crossland (1928), 45 T. L. K 97. 

3697. Add, Citations 1 K. B. 152; 96 

L. J. K. B. 127 ; 136 L. T. 134. 

3698a. Notice of intention to end payments— 

Validity.] — A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded ^a, 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date : — Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be ^ partially 
recovered only, & the compensation of bs, 
a week for partial incapacity was payable 


XIV. SECT. 16, SUB-SECT. 1. 

r J, Withdrawal of.] — It is coin- 

itont to withdraw an application for 
10 recording of a memorandum If it is 
>ne tlmeously. — ^M'O inlby r. Farms 
^AL Co., [1927 ] S. 0.149; 20 T3.W.C.C. 
>5.-HSOOT. 


PART XIV. SECT. 16, SUB-SECT. 3.— 

A. 

3614 ii. .] — ^It is the duty 

of the sheriff-clerk to oousldor tho 
question whether ho ought or ought 
not to refuse to record tho memorandum 
on tho gi'ound of inadequacy of com- 
pensation, & thereafter, according as 
hls decision is in the affirmative or in 
tho negative, to refer tho matter to tho 
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sheriff or to record tho memorandum.— 
Tonnkr V. William Baird & Co., 
LTD., Gallagher v, William Baird 
& Co., Ltd., [1927] S. 0, 870.— SOOT. 


PART XIV. SECT. 18. SUB-SECT. 1, 
8673 i. Effect of payment in — Money 
not subject to arresimeni,] — Wi lliam 
Baiiu) & Co, V. Campbell, [1928] S .0. 
314.— SCOT. 



Cues 3698 b— 8702b. ExaLISH AND EmPIEB DiaSST SUPPIJlMEiNT. 


from the date the employers ceased payment 
of compensation. — H owarth v. Singleton 
(J. E.) & Sons (1926), 20 B. W. 0. 0. 136, 
O. A. 

36986. • .] — In pursuance of Work- 

men’s Compensation Act, 1926 (c. 84), 
8. 12 (8), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take mm back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a rec^uest for arbn. claiming {inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Kespa. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered ^ was able to 
do his work, & held, payment for the two 
days having been offered, there was no 
fuHher liability on reims., & made the 
declaration of liability offered : — Held : the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof. — Cooper v, Collins Electrical, 
Ltd. (1926), 20 B. W. 0. 0. 162, C. A'. 

3700. Add. Cilatio?is 1 K. B. 436; 96 

L. J. K. B. 261 ; 136 L. T. 88. 


3701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments — Incapacity 
ceased.] — On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1926, 
when they stojpped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award : — Held : the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
8. 14,' to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery. — 
Ocean Coal Co, v. Davies, [1927] A. C. 271 ; 
96 L. J. K. B. 364 ; 130 L. T. 449 ; 43 T. L. B. 
108 ; 70 Sol. .To. 1219 ; 19 B. W. C. C. 429, 
11. L. ; revag, (1926), 06 L. J. K. B. 265, C. A. 


Armoiahons: — CoMd. Macaulay v. Baird (1927). 20 B. W. C, C. 
802 ; Niddrio & Bonhar Coal Co. r. Dee, [1927J A. C. 
299 ; Thorpe v. Sadler, Sadler v, Thorpe (1927). 20 

howe V. Essex CJounty Council 
» Pullen 0 . Enthoyen (1927), 
J3 . W. C. C. 248. Coxud. Anchor Donaldson v. Croasland 
(1928), 45 T. L. R. 97 ; Cattou v. Ashwell & Ne3bit,[1928] 

Steam Navigation Co. (1928), 
^ ^ N, B. Ry. (1926), 

^ 135 ; Howarth v. Singlotou (1926), 20 

hondon Brick Co. & Borders 

\xuii), 20 B, W^. C. C. 673. 


S701a. %] V. Bntbovsin & Son, 

No. 3066a, ante, 

3701b. .] — ^A workman was Injured by 

an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. judge held the workman was Unreason- 
able in refusing the offers of light work 
applying Ocean Coal Co. v. Davies, No. 3701, 
ante, the employers were entitled to stop 
payment of compensation when they did ; — 
Meld : the evidence supported the findings, 
&> the judge had correctly applied Ocean Coal 
Co. V, Davies t No. 8701, ante. — Lowe v. 
Essex County Council (1927), 20 B. W. 
C. C. 452, C. A. 

3702a. — — — — .] — A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were red uced , The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. The county 
ct. judge found that the workman liad 
entl^ly recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications : — Held: the employers, by 
pa^dng compensation, were not estopj>ed from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
th(5 judge’s findings, & no misdirection, — 
Thorpe v. Sadler (A. L.) & Son, Sadler 
(A. L.) & Son v. Thorpe (1927), 20 
B. W. O. C. 488, C. A. 

3702b. .]~“-On May 16, 3927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that ho had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions a^ain repudiated liability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
ho made on award of compensation for eight 
weeks from Nov. 12, 1927, on the groimd 
that compensation was not properly 
terminated on that date, in that the employers 
by Bubji^tlng the workman to further 
exuiminations had shown that they did not 


PART xrv. SECT. 19. 

8702 d 1, Power to make interim 
award — WUhAirawal hy emjiloycrs of 
ai^Hcation for medical reference.]— 
UeM: an interim award fell to be 
^fnsod, in respeot tliat the employers, 
navliig applied for a medical reference, 
were entitled to the proteotion of con- 
signation imtll the settlement of the 
dfepute.—MxoAULAYe. William Baird 


& Co., 11927] S. 0. 788 ; 20 B. W. O. C. 
g02.-~ SCOT. 


BO. “ Weekly payment 


-Wnm is.y 

ft 


In order to make a payment a ** weekb 
payment under the principal Act ’ 
within Workmen’s Compensation Aot 
1923 (o. 42), 8. 14, it must be showi 
(a) that there was an admission, expren 
or implied, of Uabitlty under the Act 
Sc (h) that the payment was made h 
respect of that admissloa. 



Where employers paid a sum of 
money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as It did not 
appear that the payment complied 
with the above requirements, soei. 14 
did not apply. — ^Laftbbty e, Dabn- 
OAVIL Coal Co., Ltd., [19971 S. O. 
00; 20 B. W. 0. 0. 071.— SOOT. 
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rely oa their tlrst medical report. He 
estiiuated tlie penod during wldch the 
omployera were satisfying themselves after 
J^ov. 12 as to the workman’s condition at 
el^bt weeks : — ^Held : the workman had not 
discharged the onua of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself. — 
DodP V. OcKANIO StBJAM NAVIGATION Co., 

Ltd. (1928), 21 B, W. 0. 0. 118, 0. A. 

8702c. Action for declaration — Of breach of statu- 
tory duty by employer — Whether maintain- 
able.] — Pltf., a worlanan in the employment 
of d^ts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, Sc defts. 
stopped the payments & ax>plicd for a I'eview 
thereof, & paid into ct., with a denial of 
liabilitv, the amount of the weekly payments 
up to {hat date. Wliile the county ct. pro- 
ceedings were still pending, pltf. brought an 
.action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., Sc (2) an injunction 
restraining a continuance of the breach : — 
Held : under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. coyild 
not show that his mc«yacity was continuing 
since the date when defts. stopped the weekly 
payments. Sc the action failed. — Catton v. 
Ash WELL Sc Nesbit, Ltd., [1928] Ch. 484 ; 97 
L. J. Ch. 199 ; 139 L, T, 34 ; 44 T. L. K. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. C. C. 97, C. A. 

Consd. Aochor Donaldson v, Crosaland (1928), 
45 T. L. R. 97. 

3702d. Power to make interim award — Payment 
into court.]— "A workman suffered injuries 
through an accident arising out of Sc in the 
course of his employment, Sc his employers 
paid him weekly compensation until a certain 
date. They then terminated the x>ayment, 
on the ground that liis incapacity had ceased, 
})ut there was no award or i^ecorded agree- 
ment. The workman had not returned to 
work, Sc his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 
dng, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, Sc authorised the (employers to pay 
the money into ct. instead of paying it to the 
workman : — HeM : under sect. 12 the work- 
man was entitled to an interim award, Sc 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
— ^-iNCHon Donaldson, Ltd. v. Cbossland 
(1928), 45 T. L. R. 97, H. L 

8704a. Under recorded agreement — Efliaot of supple- 
mental unrecorded agreement.] — ^Hitchens 
Sc Co., Ltd. v. Habt, No. 3560a, ante. 


3708. Add. Annotation : — Reid. Outran v» Kays, 
[1928] 2 K. B. 469. 

3718. Add. Annotations Dlstd. Thorpe t?. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. 0. 0. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 406. 

3725. Add, Annotation : — Refd. Lewis v. Guest, 
Keen Sc Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
90 L. J. K. B. 664. 

3726. Add. Citation : — 130 L. T. 129. 

3781. Add. Annotations : — Consd. Lewis v. Guest, 
Keen Sc Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingi'am v, Crawshay (1927h 
96 L. J. K. B. 664, Refd. Cushion v, Tredegar 
Ii*on & Coal Co. (1927), 20 B. W. O. C. 454. 

3733. Add. Annotation: — As to (2) Refd. Lewis v. 
Guest, Keen Sc Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ing’ im v, Crawshay 
(1927), 96 L. J. K. B. 064. 

3737. Add. Annotations : Crasd. Lewis v. Guest, 

Keen Sc Nettlefolds, Watkins v. Same, 
Tucker r. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
v.‘ Tredegar Jron Sc Coal Co. (1927), 20 B. W. 
C. C. 454, 


3737a. ,] — ^Thc principles laid down in 

Bevan v. Hnerglyn Colliery Co., No. 3366, 
a)do, for computing the wceldy payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3). Apart from 
that sect, the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to ptu^tial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42). — Calow v, 
Shelton Iron, Steel &- Coal Co., IjTd. 
(1928), 21 B. W. C. C. 125, C. A. 

3745a. .]— A workman, who was i)aid com- 

pensation for the loss of tliree lingei^, Sc who 
had returned to light work, was discharged 
owing to the closing down of his employers’ 
works. lie registered with the Labom* 
Exchange Sc for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemploynient 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempt 
to obtain work but had failed owing to his 
Injui’y. The county ct. judge awarded a sum, 
less than the full compensation, to date from 
tlie application for review & not from the 
cessation bf the unemployment benefit - 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased. — King v, British Steel 
Corpn,, Ltd. (1928), 21 B. W. C. C. 37, O. A. 


3753 a, Effect of Workmen’s Compensation 

Act, 1926 (c. 42). J — A workman, being a 
niinor, who met v/ith an accident arising out 
of Sc in the course of his emplo^^ent before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a rcvi^’' 
during the extended period permitted the 
amending Act. — Edward Curran & w. 
Hays, [1928] 2 K. B. 409 ; 97 U J . K. B. 

; 189L.T.294; 21 B. W. 0. O. 208, C. A, 
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3766a. Particulars — Contents of.] — Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 6, 
imder which cert»ain particulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
imder r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble : such 
l)articulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly jiayment where termination is not 
asked for, than whore the employer is asking 
for termination or diminution. — V ickebs, 
Ltd. V. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 96 L. J. 

K. B. 490 ; 137 L. T. 226 ; 71 Sol. Jo. 350 ; 
20 B. W. C. C. 269, O. A. 

3776. Add, Annolalion : — As to (1) Consd. Curran 
V, Kays, [1928] 2 K. B. 46U. ' 

3781. Add, An^iotatiwi : — As to (2) Refd. Curran v. 
Kays. [1928] 2 K. B. 469. 

3799. Add, Annotation : — As to (1) Apld. B-aebum 
Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. 

3801a. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to Ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, where the incapacity was 
continuing, compensation could be aUowed 
for the continuing incapacity. Scmhle : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-j)erformancc of an 
operation within the four months. — D avies 
V, Baldwins, Ltd. (1926), 136 L. T. 462 ; 

20 B. W. C. C. 116, C. A. 

3802. Add, Annotation : — ^Apld. Young n, Keeble 
(1928), 21 B. W. C. C. 294. 

3805. Add, Annotation : — Consd. O’Neil v, Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3807. Add, Annotation : — Refd. O’Neil v, Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3810. Add. Citations A. C. 461; 96 

L. J. K. B. 608 ; 137 L. T. 257 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add, Annotation : — ^Refd. M'Dougall v, 
Summerlee Iron Co. (1927), 20 B. W. C. C. 
419. 

3814. Add, Citations : — [1928] 1 K. B. 291 ; 96 
L. .T. K. B. 847 ; 137 L. T. 26 ; 91 J. P. 43 ; 

21 B. W. C. C. 226. 

3816. Add, Annotations : — As to (2) Consd. Cauldon 
I\)tteries v, Johnson (1926), 20 B. W. C. C. 42, 
Apld. Young V. Keeble (1928), 21 B. W. 0. 0. 
291. 

3818a. .] — A french polisher had suffered 

intermittently from dermatitis since 1925, 


while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appet. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928: — Held: there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the ceitificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — ^Macv v. Cork Manufacturing 
Co., Ltd. (1928), 21 B. W. C. C. 306, C. A. 

3819a. Certificate incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
— Validity.] — On July 12, 1926, eighteen 
months after the workman had left his 
employment. Dr. S., the ceHifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words “ I certify that the 
disablement commenced on the day 
of ” struck out* Before the work- 

man could see Dr. S. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the ceitificate, & was final k, con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge ui)held that contention ; — 
Held : the first certificate was incomplete 
in that it had not dealt with the date ot dis- 
ablement in either manner provided by the 
regulations &> was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certific 0 .te. — 
Powell v, Cauldon Potteries, Ltd. (1926), 
96 L. j. K. B. 245 ; 136 L. T. 532 ; 20 B. W. 
0. C. 16, C. A. 

3820. Add, Annotations : — Apld. Cauldon Potteries 
V. Johnson (1926), 20 B. W. C. C. 42. Consd* 
Davies v. Baldwins (1926), 136 L. T. 462. 
Apld. Young V. Keeble (1928), 21 B. W. 0. C. 
294. 

3821a. .] — A certificate was given by the 

certifying surgeon that a workman was 


PART XIV. SECT. 20, SUB-SECT. 6. 

3763 i. Whether original arbitration 
or review appropricUe — Pamienl of 
compensation und&r unrecorded aoree- 
Harris v. Manor l^owis 


Coal Co., Ltd., 11926] S. C. 972.— 

SCOT. 

PART XIV. SECT, 22, SUB-SECT. 8.— 

B. 

I e. Failure to show disablement due 
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to disease — Omission of word 
“ ifierchv,**\ — Held : fatal. — Broken 
Hill Associated Smelters Pro- 
prietary, Ltd, V, Vella, [1927] 
B. A. S. R. 49.— AUS. 
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suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekl^jr pay- 
ments. The workman Was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though siill the same as those set 
out in the certificate, were not duo to the 
certified disease, & reduced the compensation 
to Id. a week. Tlie case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to sujiport an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Oauldon Potteuies, I/td. v. 
Johnson (1926), 20 B. W. O. C. 42, C. A. 

Annotation:— 'As to (1) Apld. Yoim^^ v. Keeblc (1928), 21 

13. W. C, O 

3821b. As to cause of death or incapacity.! — A 

workman, einxdoycd as a x>aintcr, was from 
July to Sept. 1927, laid up with an ulcer on 
Ills ankle & ndth heart i>rouble. From 
Oct. 19 onwards he became unfit for fui*thev 
work with loss of pow<T in his left arm A 
leg, he became mentally incapable, his 
memory failed, his heart got worse On 
Nov. 15 lie was admitted to hospital, where 
the medical suiiodntendent found that he 
had long-standing disease of tlie heart 
caiised by kidney trouble. On Nov. 28, the 
certifying surgeon visited the hospital, & 
on Nov\ 28 certified that tdio workman was 
suffering from l(\ad poisoning or its sequeleB, 
had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit A of the certificate of the certifying 
surgeon A-, when the workman died on Dec. 28, 
certified that tlie cause of death was cerebral 
hcemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease c(jrtified by the certifying surgeon, 
refused to make an award in favour of the 
dependants, on the gi'ound that they had not 
discharged the onus of proving that lead 
Ijoisoning either caused, contributed to, or 
accelerated death ; — Held : there was eyi- 
donco to support the finding, & no mis- 
direction. — Young Kebble, Ltd. (1928), 

21 B. W. 0. 0. 294, 0. A. 

3821c. .] — An odd job man in spinmng mills 

was certified as suffering from epitheliomatous 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show £hat he had 
not contracted the disease in their employ- 
ment &; that death did not result from the 
disease ; — Held : the judge was not entitled 


to refuse to hear the evidence, & the case 
must be remitted for rehearing. — N eedham 
v. AcB Mill. Ltd. (1928), 21 B. W. O. O. 189, 

0. A. 

3825. Add* Annotations : — Consd. Bees v, Itni)erial 
Navigation Coal Co. (1926), 20 B. W. 0. 0. 
287. JRefd* Powell v. Cauldon Potteries, 

_ (1926), 96 L. J. K. B. 245. 

3829a. What amounts to decision.] — A medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive : — 
Held : there had b^n no decision by the 
medical referee, & tl^c sc must go back for 
* the appointment of dt^i-esii medical referee. — 
Joneb V. William Muikhead Macdonald 
Wilson & Co., Ltd. (1926), 19 B. W. C. C. 
412, C. A. 

3831. Add. Annoialion : — ^Distd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. O. C. 
306. 

3834. Add. Citatioyis : — affd. sub nom. Evans 
(Bichard) & Co., Ltd. v. Scaiiill (1927), 
137 L. T. 161 ; 20 B. W. C. C. 848, 11. L. 

3834a. .] — Macy v. Cork Manufacturing 

Co., Ltd., No. 3818a, ante. 

3847. Add. Annotation: — Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461. 

3858. Add. Annotations :--As to (1) Consd. Vickers 
V. Miners, Thames Steam Tug & Lighterage 
Co. V. Ingram (1927), 96 L. J. K. B. 490. 

to (2) Reid. Vickers v. Miners, Thames 
Steam Tug & Ughterage Co. v. Ingi‘am 
(1927), 96 L. J.K. B. 490. 

3860a. Effect of agreement for compensation — 
Facts as to agreement not presented in county 
court.] — On an apiilication for review & 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. Avhic:h had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar liasc that the 
workman could not rely upon sucli an agree- 
ment witii the new co., as such agreement w^ 
only with a tliird party, A not with his 
employers. The pa)‘ties treated the case 
as governed by that decision, A" the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an api>lication for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on wliich they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there W’as evidence to 
support the finding, & there was no mis- 
direction. — East Kent Colliery Co. v. 
Heath (1926), 20 B. W. 0. C. 97, O. A. 

3891a. .] — ^Malcolm v. Barber, Walker & 

Co., Ltd., No. 3359b, anfe. 
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3896a* Hearlog unsatisfactory — ^Rehearing ordered.] 

— HtrcKNAix V, Manchester Oobpn, (1028), 
21 B. W. 0. 0. 8, O.A. 

3897. Add, Annotation : — ^Reld* Jones v, Cory 
(1926), 20 B. W. 0. 0. 251. 

3954a. Acceptance of money paid Into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but reaps, were gdven costs 
after the date of filing of their answer, 
Applt. appealed from so much of the order 
as directed costs to be so paid : — Held : applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& there was no right of appeal. — ^Walden v. 
Gramophone Co., Ltd. (1027), 20 B. W. C. C. 
346, C. A. 

3954b. By widow — Appeal as to amount of 

children’s allowance.] — Malcolm ik Barber, 
Walker & Co., Ltd., No. 3859b, ante, 

3967. Add. Ciiationn ; -96 L. J. K. B. 254 ; 20 
B. W. O. C. 198. 

3969a. I .] — An infant workman having ob- 

tained an award, the emx)loycr appealed. 
Pending the appeal tlie employ ei* agi'eed to 
'W’ithdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant : — Held : the proper order w’as 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of apj)eal being 
successM, on the approval of the judge 
being given, the apjieal should stend dis- 
missed with liberty to apply. — ^Marshall v. 
Kiddle (1027), 20 B. W. C. C. 614, 0. A,; 

3981. Add. Annotations : — Refd. Middleton Estate 
& Colliery Co. v. Finan (1920), 20 B. W, C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L, J. 
K. B. 490. 

3983. Add. A7inotation : — Refd. Middleton Estate 
& CoUieiy Co. v. Finan (1926), 20 B. W. C. C. 
207. 

3990. Add. Annotation: — As io (1) Refd. Vickers 
V. Miners, Thames Steam THig & Lighterage 
Co. V. Ingram (1927), 96 L. J. K. B, 490. 

4009. Add. Annotatio7i : — Retd. Campbell v. Poliak, 
[1927] A. C. 732. 

4012a. Employer ordered to pay costs.] — 

Sidney Lee (Exeter), J^d. v. James, No, 
3545a, ante. 

4013. Add. Annotation : — ^Refd. Middleton Estate 
& CoUiery Co. v. Finan (1926), 20 B. W. C. C. 
207. 

4014a* -,] — On an application to review weekly 


payments the employers received a letter 
from the workman’s solrs., aiding what was 
the exact amount of diminution they claimed* 
replied that they intended to ask for a 
reduction of the 16a. a week to 2». M. a week 
or to such other sum as the ct. should hold 
proper. The county ot. judge reduced the 
weekly payment to lOa., £ ordered the 
employers to pay the costs : — Held : on the 
correct reading of the letter stating the 
diminution claimed the • employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — ^Middleton Estate 
& Colliery Co., Ltd. v, Finan (1926), 20 
B. W. O. 0. 207, 0. A. 

4019. Add, AJinoiaiions : — Consd. Campbell v* 
Poliak, [1927] A. C. 732. Retd. Campbell v. 
Poliak, [1927] A. 0. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.] — The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medic^ referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, sliall be paid a sum for his 
expenses in getting to the medical referee’s 
house. — Biohards v. United National 
Collieries, Ltd. (1927), 96 L. J. K. B. 716 ; 
1 37 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W, C. C. 
466, 0. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for liaving those costs 
taxed.— Elwell v. Crane Foundry Co, 
(1928), 97 L. J. K. B. 041 ; 139 L. T. 
300, C. A. 

4042a. .] — Knight v, Skinner (1928), 21 

B. W. O. C. 344, O. A. 

4055a. Owing to subsequent decision of 

appellate court*] — Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Ix)rds, was proved since to 
have been wrong : — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal. — Akers v. I^ondon & North 
Eastern By. Go. (1926), 20 B. W. C. C. 195, 
0. A. 

4068. Add. CUaiion 96 L. J. K. B. 268. 

4076. Add. Annotation : — As to (1) Dlstd. Adair v, 
Colville (1926), 20 B. W. C. O. 702. 


PART XIV. SECT. 22, SUB-SECT. 6. 

Hi. ] — M'DotraALi. v. 

gUMMKRLEB IRON C50., LTD., [1927] 
y. 0. (H. L.) 72.— -SCOT. 


PART XIV, SECT. 24, SUB-SECT. 1, — 

M'Anmji: r. Howik 
y. (\ 779 ; 20 

B. W. C. 0. 790.— SOOT. 


PART XIV. SECT. 24, SUB-SECT, i . — J. 

sk. jRemit to medical referee — Fee of 
ref^ee^BywIioni payable ,] — porsou 
liable for payment ot the tee imder 
Workmen*8 OompcuBatlon Act# 1923 


Cc. 42), 8. 25 (1), Ifi the person applying 
for rogistration at tho tiino when tho 
wmlt to the medical referee Is made. — 
Easton v. Niddrib & Bbnhar Ooai. 
CO..L1T)., ri92738.0.3; 20 B.W. C.C. 
062.— SOOT. 

PART XIV. SECT. 26, SUB-SECT. 1.— 

A. 

f i, — The fact that pltf., 

^vho woe fltiiiig in Admlty, for damages 
poBulting from a oolUsion which t^nsod 
the death of her husbemd, had accepted 
beneflte tinder Workmen's Oompensa- 
tlon Act HdW .* not to bar her, 
under the principle of election, from 

704 


proceeding against tho ship. — D agk- 
LAND V, S.H. Oatala, 110271 4 D. L. R, 
426; tl927) 3 W. W. R. 97; 38 
B. O. It. 440.— CAN, 

PART XIV. SECT. 25, SUB-SECT. 1.— 

B. 

4077 j. Dedibction of costs of 

unsuccessful ociioa.l— A dair v. Ool- 
VTLLB & Sons, Ltd., [1927] S. C, 116 ; 
20 D. W. O, C. 702.— SCOT. 



k i. -A workman. 



‘Ibstet 


Vd. 


who hflB brought an action againat 
hie employer, founded solely upon the 
employer’s liability at common law. 
Sc who has obtained a jud^ent in 
his favour, is' not entitled, if that judg* 
ment bo subsequently sot aside upon 
appeal, to have oomponsation assessed 
In the action under Workmen’s Oom- 
i>enBatlon Act, 1906 (o, 58 ). — ^Ward 
^ r, [19273 I. R. 299.— IH. 


PART XIV. SECT. 26, SUB-SECT. 2.— 

A* 

n 1 , Front corUractor .] — 

G£:dp»s V , Dtwfermline District 
OOHKITTB^ 

B, W. 0. 0. 815.— SCOT. 

sm. “ Recover ” damages — Wh(U 
amounis to .] — The phrase ** to recover ” 
damages lu Wormnen’s Compensation 


Act, 19*5 ( 0 . 84), g. 30 ,(1>. “6^ 
** to receive payment of damage, ® 
where a workman has been unable to 
obtain payment under a 
Judgment in his 

party, he la entitled to claim 
pensation from hia 

BEBLANp V. Lanarkshire IRAMWAW 

Ck)., [19273 S. 0. 407 ; 20 B. W. O. C, 
780— SCOT. 
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MAYOR’S AMD CITY OF LONDON COURT. 

Part II. — Jurisdiction. 

31. Add. A'mioiaiion : — Distd. Lake v. Cronin, Hunt v. Cronin (1928), 92 J. F. 191. 


Part III. — Practice and Procedure. 

58. Add. Annoiation Refd. Re Keystone Knitting MiUs Trade Mk. (1928), 97 L. J. Oh. 810. 
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Vol, X3CSIV.- Cases 1&-2S4 


MEDICINE AND PHARMACY. 

Part I. Physicians and Surgeons. 

16. AM. Annotation Dlstd. Way v. Bishop, [1928] Ch. 047 


Part II. — ^The General Medical Council and Similar Bodies 

in the Dominions. 

24, Add, Annoiaiion: Generally, Mentd. H. v. 30. Add, Annoiaiion: — Gene ^ly, Mentd. li. v, 
Leinster J.T., Ex p, Allbrxghton, [1927] 1 Leicester .TJ., Ex p, Allbrighton, [1927] 1 

K. B. 657. K. B. 567. 


Part III. — Medical Practitioners. 


72. Add, Annotation : — Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1066. 

105. Add, Annotation : — Folld. Macnaghten v, 
Douglas, [1927] 2 K. B. 292. 

106. For the existing paragraph substitute the 
following paragraph : — 

.]— Medical Act, 1858 (c. 90), s, 32, 


does not apply to an osteopath, so as to 
prevent hirn from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — Macnaghten v, Doug- 
las, [1927] 2 K. B. 292 ; 90 L. 3, K. B. 788 ; 
137 L. T. 518 ; 91 J. P. 143 ; 43 T. L. B. 
525 ; 71 Sol. Jo. 409. D. C, 


Part VI.- 

205a. Non-payment of annual retention 

fee.] “Dentists Act, 1921 (c. 21), s. 7 (1), 
impliedly authorises the Dental Board to 
j)rovide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattersall v, 
Hladen, 11928] Vh, 318 ; 97 L, J. Ch. 145 ; 
138 L. T. rrn ; 44 T. L. Li, 237 ; 20 L. G, U, 
217. 

205b. Conviction for misdemeanour.] — 

The word “ misdemeanour ” in Dentists 
Act, 1878 (c, 33), s. 13, is not confined to 


-Dentists. 

indictable misdemeanours. — Pickup v. 
United Kingdom Dental Boahd, |1928] 
2 K. B. 459 ; 97 li. J. K. B. 001 ; 139 L. T. 
007 ; 92 J. P. 147 ; 44 T. I^. K. 514 ; 72 
Sol. Jo. 309 ; 26 L. G. B. 393, D. 0. 

206. Add, Annotation : — Mentd. R. v. Leicester JJ., 
Ex p, Allbrighton, [1927] 1 K. B. 557. 

223. Add, Annoiaiioyi : — ^Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

224. Add, Annotation : — Refd. Dominion Press v, 
CusU>ms <fc Excise Minister, [1928] A. C. 340. 


PART II. SECT. 2. 

o i. Must he specified in 

report of disciplhie committee. ] — Chuiioh 

V, CoixEGB OF Physicians & Sim- 
GEONS, [1927] 2 D. L. R. 957 ; [1927] 
2 W. W. 11. 9 : 47 Can. Grim. Cas. 297 ; 
22 Alta. L. R. 660; varyinOy [1927] 
2 D. li. R. 701.~CAN. 

a i. Jurisdiction of discipline 

committee,] — Re McLauchlan & Col- 
lege OF Physicians & Surgeons, 
[19271 2 D. L. R. 953 ; [1927] 2 

W. W. R. 4 ; 47 Can. Crlm. Cas. 290 ; 
22 Alta. L. R. 653.— CAN. 

b 1. Power of appellate 

court — To set aside order of 
council meude ufiihout jurisdiction ,] — 
Re MoLauchlan & College of 
Physicians & Surgeons, [1927] 2 
D. L. R. 953 ; [1927] 2 W. W. R. 4 ; 
47 Can. Orim. Cas. 290 ; 22 Alta. L. R. 
553.— CAN. 

b ii. To refer mutter 

hack to discipline committee for recon- 
iJMtera^iow.]— C hurch v. College of 
I’HYsioiANS & Surgeons, [1927] 2 


D. L. R. 957 ; [1927] 2 W. W. R. 9 ; 
47 Can, Crim. Cos. 297 ; 22 Alta. L. R. 
560 ; varying^ [1927] 2 D. L. R. 701.— 

CAN. 

b iii. To mitigate 

punishment.] — Where applt.’s conduct 
was such as to bring him within the 
disciplinary powers of the council & 
it was right in punishing him therefor, 
but in all the cfrcumstancos of the case 
the punishment imposed was too 
severe : — Held .* his name should bo 
restored to the register on Deo. 31, 
1927. — Re McLauohlan & College 
OP Physicians & Surgeons (Alta.), 
[1927J 3 D. L. R. 225 ; [1927] 2 

W. W. R, 388 ; 48 Can. Crim, Cas, 148. 
—CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

86 iv. .] — Hospital liable 

for the nogligenoe of nurses after an 
operation. — N ybkrg v. Provost Muni- 
cipal Hospital Board, [1927] 1 
D. L. R. 009 ; [1927] S. C. R. 226.— 
CAN. 


PART III. SECT, 7, SUB-SECT. 2. - 

B. (0). 

t i. .] — Horseman v. Nairn, 

[1926] S. A. S. R. 1. ~^AUS. 

. t ii. .] — O’Connell v. Culijcy* 

[1927] V. L. Ft. 502 ; 49 A. L. T. 92 ; 
[1927] Argus L. R. 423.— AUS. 

PART VI. SECT. 1. 

a i. .] — The rule as 

to the skill required of a dentist is tho 
same as that with regard to the skill 
of a member of any other branch of 
tho therapeutic art. Whore ho is 
registered & injury results from his 
treatment, tho presumption is that he 
is competent « that the treatment 
was correct, mitil the contrary is shown. 
— McTaggart V, Powers, [1927] 1 
D. L. R. 28 ; 36 Man. L. It, 73 ; [1926] 
3 W. W, R. 513.— CAN. 

PART VI. SECT. 2. 

207 iv. .] — Ex p. 

Keene (1926), 26 S. R. N. S. W. 463 ; 
43 N. S. W. W. N. 136.— AUS. 
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Part IX. — Drugs. 

242. Add, Citation 28 €ox, 0. C. 308, D. C. CJonviction quashed.— B. v. Kynaston (1926), 

242a. Prosecution under Dangerous Drugs App. Bep, 180, 0. C. A. 

Act, 1925 (c. 74) — Act not In operation.}— 


Part X. — Poisons. 

257. Add. Annotation : — Retd. B. v. Cory, [1927] 1 K. B. 810. 


PART IX. SECT. 1. 

242 i. Dangerous drugs — Procuring 
drugs for uidicenscd or unauthorised 
person — Doctor supplying wife with 
orders on chemik,] — A complaint, 
which charged a medical practitioner 
with prociirlng dangerous drugs for 
his wife, in contravention Of Dangerous 
Drugs Act, 1920 (o. 46), s. 7, & Danger- 
ous Drugs DeguJatious, 1921, reg. 4, 
libelled that accused had delivered to 
his wife live order forms of different 
dates, signed by him, in which he 
pretended that the drugs specified in 
the orders were required by him for 
professional uso only, while you well 
knew that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being a person licensed 
or otherwise authorised to bo in 
possession of the drugs,” & that his 
wife presented the order forms to 
certain chemists & thercl)y obtained 


the drugs : — Held .* tho complaint 
relevantly charged an offence against 
the Act & regulation libelled, in respect 
that (1) the order forms, inoamuen as 
they bore to be ** for professional use 
only,” were not prescriptions ; (2) the 
procedure alleged to nave been fol- 
lowed negatived the view that accused 
was dispensing his own medicine ; 
(3) the ^fe was not a messenger' on 
behalf of her husband, but a person 
obtaining drugs on her own beualf &c 
for her own use. — S trathbkn v. Koss, 
[1927] S. C. (J.) 70.~-SOOT. 

PART X. SECT. 1. 

h i.' .1 — R. V, Smits, {19241 

4 D. L. R. 427 ; 55 O. L. R. 549.— CAN. 

h ii. Conviction under amended 

Act — Amendment not in operation ,] — 
Held : tho conviction was bad. — R. v, 
Soo Gong. [1027] 2 D. L. R. 2C9 ; 
[1927] 1 W. W. R. 669 ; 47 Can. Crim. 
Cas. 27.5 ; 38 B. C. R. 321.— CAN. 


PART X. SECT. 2. 


258 iii. 


— Held : a com- 


plaint, which set forth that a duly 
registered chemist on a specified date 
did keep an open shop for retaUiug 
poisons, contrary to Pluwmaoy Act, 
1868 (o. 121), ss. 1, 15, as amended by 
Poisons & Pharmacy Act, 1908 (o. 55), 
s. 3 (1), & stated that accused, ” not 
being personally present & bond fide 
conducting the sale,” did sell to a person 
named, by tho hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
char^ a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an Isolated 
sale when tho re^tered chemist did 
not happen to bo present, was not an 
offence under the statutes, & por- 
tloularly was not an offence under 
1908 Act, s. 3 (1). — Linstead v. Simf- 
ftOX, [1927] S. 0. (J.) 101.— SOOT. 
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METROPOLIS. 


VoL XXm.-OHes 8-l«i 



Part III. — ^The London County Council. 

8. Add. Annoiai^n Refd. Collins v. Whiteway, [1927] 2 K. B. 378. 


Part VII. — Officers of Metropolitan Authorities. 

29a. Transfer of existing officer to borough council ss. 8 (3), 30 (1).]— Civ.vy v. Hackney 

— Right to remuneration for additional duties Borouqh OouNCiiitJOOl), 2 Jj. G. K. 429. 

— London Government Act, 1899 (c. 14), 


Part XL — Metropolitan Building Legislation. 

81. In lieu of the x^aragraph following the catch- to pay : —Held: the six months, within 

words substitute as follows : — which a complaint was to be made, were to 

The coini-s. under Metropolitan Building be reckoned from the demand & refusal, not 

Act, 1856 (c. 122), having incuri^xl expense from the incurring of the expense, 

under sect. 73 of tlie Act, demanded payment Add, Annoiaiio}i : — ^Apld. Ashby-de-la Zouch 

of the owner of the structure, who refused Grdns. i\ Summers, [1928] 2 K. B. 3fn. 


Part XIV. — Customs of London. 

« 

143. Add. Annotation Mentd. Camiibell r. PoUak. [19271 A. 0. 732, 
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CiueB IWar-lBiiS. Enolish and Empibe 

1120a. Who entitled to recover — Go-existenoe of 
majority & minority checkweighers.] — B hll 
V. Bennett, No. 1117a, ante* 


Dioest 

1188. Add* Annotation : — ^Hefd. Edwards v. 

tmcaegurwen Colliery Co., James v* Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 


Part XV. — Quarries. 

1228. Add, Annotation :■ -Held. OoleshUl v, Manchester Corpn., [1928] 1 K. B. 770. Mentd. Oldham 

V, Sheffield Corpn. (1927), 136 L. T. 681. 


PART XIV. SECT. 1. SUB-SECT. 9.— A. 

•p. Stahiiorv defence — Nature of ,] — 
Obeorvations on the natxire of the 
statutory defence competent to mine- 
owners nnder Coal Clines Act, 1911 
(c. 60), fi. 102 (8). — Park v. Wilsons 
& Clyuk Coal Co., Haggerty v, 
WII.SON8 & Cylde Coal Co., fl928] 
S. C. 121.— SCOT. 


PART XIV. SECT. 1. SUB-SECT. 9.— 

B. (i). 

•t. Duty to inwct every part of 
mine in which work is carried on.] — 
Hdd : a disused cut throneh was part 
of a mine, in r^pect of which inspection 
was necessary. — Exp, Uellaoa (1927), 
27 S. R. N. S. W. 64 ; 44 N. 8. W. W. N. 
39.— AUS. 


PART XIV. SECT. 2, SUB-SECT. 4 . 

f i. Mining Act of Ontario, 

E, S, O., 1914 (c. 32), 8, 164.]--DoyLB 
V, PoLBY-O'BaiBN, Ltd. (I9i5), 7 
O. W. N. 780 ; 8 O. W. N. 362 ; 84 
0. L. R. 42.— CAN. 

f if, Hull v. Sekeoa 

Superior Silver Mine% Ltd. (1915), 
8 O. W. N. 301 : 33 O. L. R. 667 ; 24 
D. L. R. 264.— CAN. 
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Vd. ZZXV.— Oases 12-466. 


MISREPRESENTATION AND FRAUD. 

Part I. — Representations Generally. 

12. Add» Annotation: — ^Refd. Re Wait, [1927] Trustee v. Lancaster Duchy, [1927] 1 K. B. 

1 Oh. 606. • 616. 

24. Add, Annotation: — As to (1) Refd. Public 


Part III. — What Constitutes Misrepresentation. 

113. Add, Annotation: — Apld. Hands v, Simpson Fawcett (1928), 295. 


Part IV. — Fraudulent and Innocent Misrepresentation. 

185. Add, Annotation : — Aa to (2) Refd. Greer v. 

Downs Supply Co., [1927] 2 K. B. 28. 254. AdA, Annotation : — Qener , Mentd. IT, 

219. Add, Annotation: — ^Refd. Torbay Hotel v, TI., [1928] P. 206. 

Jenkins, [1927] 2 Ch. 226. 


Part V. Inducement, Materiality, and Alteration of 

Position. 


389, Add, Annotation : — ^Mentd, Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

434a. .] — Hutchinson v. Morlby (1839), 2 

Arn. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd/ Lake v. Simmons, 
[1927] A. 0. 487. 

445a. .] --Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made ceiiain serious & unfounded charges 
against some members of the theatre staff, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 


pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
fjontract for the admission of pltf to the 
theatre, alleged to have boon made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket froin constituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a material element in the formation 
of the contract, & the action failed.-— Said 
V, Butt, [1920] 3 K. B. 497 ; 00 L. K. B. 
239 ; 124 L. T. 413 ; 30 T. L. li. 702. 

Amwtaiions : — Consd. Dystor r. liandaU. [1920] Ch, 932. 

Apld. Scammoll v. Attlee (1028), 4r) T. L. K. 76. 

456. Add, Annotation : — Refd. .Tames v, British 
General Insce., [1927] 2 B. 311. 


PART I. SECT. 7. 

r i. .1 — Lamb v, Walters, 

[1926] App. D. 358. S. AF. 

PART HI. SECT. 2, SUB-SECT. 2.-- 

A. (a). 

128 i. Whether amounting to miarepre’ 
aenUUion .] — ^Where althougrh repre- 
sentatlonB, induoing the making of a 
oontraot, are true so far as they go, 
they do not cover the whole truth, 
the non-dlsolosure, whether fraudiUent 


or Innocent, may, according to olr- 
cumstanoeB, so relate to the essence 
of the oontnict as to entitle the repre- 
sentoo to rescission.— C anadian Farm 
Implement Co., Ltd. v. Alberta 
Foundry & Machine Co., Ltd. (Alta.), 
2 D. L. R. 871 ; [1927] 1 

11. 1025.— CAN. 



PART IV. SECT. 1, SUB-SECT. 2.— 

B. (a). 

178 ii. .] — ^Macparlane V. 


Davis (Sask.) (1911), 18 W. L. R. 498. 

— CAN. 


sd. Pleading* ] — Where a declara- 
tion alleged that representations were 
made by deft, falsely & fraudulently, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft, knew the representations so made 
by him to be false : — Held : the declara- 
tion was sufficient. — ^McKay v. Camp- 
bell (1871), 8 N. S. R. (2 O. & O.) 
475.— CAN. ' 
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Cases 484—783. English and Empire Digest Supplement. 

Part VI. — Who are deemed Parties to the Representation 

464. Add* Annotation : — Refd. Konskier v, Goodman, [1928] 1 K. B. 421. 

Part VII. — Remedies for Misrepresentation. 

509. Add. Annotation : — ^Refd. Houghton v. Noihard, Lowe & Wills (1927), 44 T, 1 j. H. 70. 


Part IX. — Proceedings for Rescission. 


637, Add. Annotation: — Mentd. Re Article X of 
Articles of Agreement for a. Treaty between 
Great Britain & Ireland (1928), 45 T. L. It. 
67. 

649. Add. Annotation : — Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 510. 


695. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
739. Add. Annotation : — Mentd. Weld v. Petrc 
(1928), 97 L. J. Ch. 399. 

748. Add. Annotation: — Refd. Weld v, Petro 
(1928), 97 L. .1. Ch. 399. 


Part X. — Misrepresentation as a Defence. 

774. Add. Annotation : — ^Refd. Re Wait, [1927] 1 Gli. COO. 


Part XI. — Effect of Fraud on Innocent Parties. 


783. Add. Annotation ; 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

631 iv. .]— IiiviNQ r. 

MERYaoLU (1847), Ci U. C. K. 272. ™ 

CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— C. 

583 iii, .] — Bloir v. City of 

Halifax (1921), .U N. 8. R. 207 ; no 
I). L. R. 239.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 5,— D. 

593 i. Date of ascertainment of value 
— Date of purcTiase .] — Hardman v. 
McLeod (1926), 26 8. R. N. S. W. 
578 ; 4.S N. S, W. W. N. 194.— AUS. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

642 iv. .1 — Wheeler v. Atkin- 

son (1926). 28 W. A. L. R. 12.™ AUS. 


Mentd. Re Stanton, Hogg v. Maule 

PART IX. SECT. 2, SUB-SECT. 4.- A. 

708 i. When ordered.^ — IIj5Ss v. Ross 
(Seisk.) (1912), 22 W. L. R. 742 ; 3 
W. W. n. 251 ; 8 D. L. R. 798. -CAN. 

PART IX. SECT. 2, SUB-SECT. 5.— C. 

722 i. General rule.] — Kleynhaub 
Brothers v. Wf^ssels" Trustee, 
[1927J App. D. 271.— S. AF. 

PART IX. SECT. 3, SUB-SECT. 6. 

742 ii. .1 — Carriquk v. Cati'S 

(1914), 7 O. W. N. 500 ; 32 O. L. R. 
.548— CAN. 

PART X. SECT. 3, SUB-SECT. 1. 

773 ii. “ — ■ .] — doctor sold 

IiiH pra^'tjoe for £500. Tho pnrchaRcr 


(1927), 44 T. L. B. 118. 

paid two iustalraents of the price, l>ut, 
when sued for tho i)alanco of the price, 
ho Rtated in defence that ho had boon 
induced to enter into tho contract hy 
the false & fraudulent misrepresenta- 
tions of the seller : — ffcld : the pur- 
chaser’s claim of damogres, being: 
illiquid, & based not upon the contract 
of sale but upon delict, could not con- 
&titut;C a relevant defence to tho action, 
& could not be dealt with os a counter- 
claim in that action. — S mart r, 
Wilkinson, fl928] S. 0. 383. — SCOT, 

PART XI. 

r i. S. P. Rutledge v. Anderson 
(1914), 27 W. L. R. 75 ; affd. (1915), 
28 W. L. H. 393 ; 20 D. L. R. 97 ; 
2i Man. L. R. 403. CAN. 


804 



Vd. XXXV.— Cases 6-533. 


MISTAKE. 

Part I. — Nature of Mistake. 

5. Add* Annotation : — ^Mentd. Tredegar v, Harwood (1928), 97 L. J. Oh. 

Part III. — Mistake of Fact. 


64, Add. Citations : 

L. T. 233 ; 

16, H. L. 

66. Add. Annotation : — 

Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation : — Consd. Greer v. Downs 
' Supply Oo., [1927] 2 K. B. 28. 

71. Add. Annotation: — Refd. Lake v. Simmons, 
[1927] A. 0. 487. 

72. Add. Annotation Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

75. After this case add “ See, also, 

SENTATION & FRAUD, No. 446a.’' 


Part V. — Relief in 

249. Add. Annotation: — As to (1) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. B. 
616. 

293. Add. Annotation : — Refd. Eagle Star & British 
Dominions Inscc. v. Reiner (1927), 43 T. L. R. 
259, 


86. Add. Annotation : — Refd. Chanev v. Maclow 
(1928), 46 T. L. R. 135. 

87. Add. Citations : — 96 L. J . Oh. 38 ; 136 L. T. 
236. 

94. Add. Annotation *> 7 -Apld. Kennedy v, 
Thomassen (1928), 45 T. L. R. 122. 

After this case add “ Sec, also, Contract, 
No. 3081a.” 

125. Add. Annotation : — Ai# to (3) Apld. Londoii 
Holeproof Hosiery Co. v. Padmore (1928) 
44 T. L. R. 499. 

173. Add. Annoiatioji : — Generally, Refd. Home <5i^ 
Colonial Insce. v. Ix)ndon Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 


Cases of Mistake. 

414a. .]“ Smith v. Pawson (1855), 25 

L. T. O. S. 40, C. A. 

Annotation : — Mentd. Mu3grovc v. Smitli (1855), 21 L, J. Ch, 
439 . 

420. Add. Annotation : — Expld. lU Mason (1928), 
97 L. J. Ch. 321. 


—90 L. J. K. B. 621 ; 137 
43 T. L. R. 417 ; 33 Com. Cas. 


Refd. Greer v. Downs 


Part VI. — Recovery of Money Paid under Mistake. 


458. Add. Annolathm Apld. Home & Colonial 
Insce. V. Ijondon Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

463. Add. Annotation : — Mentd. Re Harrington 
Motor Co., Ex p. Chai>lin, [1928] Ch. 106. 

464a. Mistake must have been cause of payment.] — 

Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay : — Held : as knowledge of the 
fact would not have affected his conduct the 
action failed. — Home Sc Colonial Insurance 


Co., Ltd. v. London GuAit ANTEis & Accident 
C o., Ltd. (1928), 45 T. L. R. 134. 

470. Add. Annotation : — Mentd. Idoyds Bank v. 
Chartered Bank of India, Australia &/China 
(1928), 97 L. J. K. B. 009. 

487. Add. Annotation : — Ai? to (2) Apld. Homo & 
(Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 

511. Add. Annotation : — Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

533. Add. Annotations: — As to (2) Dlstd. Reckitt 
V. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Generally, Refd. Home & 


PART II. SECT. 2, SUB-SECT. 1. 

11 V. .] — Held : even if tlic 

money had hoen paid imder a miBtako 
of law, it could not be recovered back. 
— Caulfield v, Arnold (No. 2), [1925] 
1 D. L. R. 298 ; 34 B. O. R. 398.~ CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

1 i. — Burice V. Ritohie (1906), 

Cout. 305.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

216 ii. Mistaken belief tlmt 

money due — Onus of proof on plaintiff.] 
— Rdosey V. Rbiohb, [1927] App. D. 
554.— S, AF. 


PART V. SECT. 3, SUB-SECT. 1.— 

C. (b). 

r i. .] — Mahon v. McLean 

(1867), 13 Gr. 361.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— 

A. (a). 

282 ill. Hevsd. on other groimds, 
[1919] 3 W. W. R. 480 ; 48 D. L. R. 
447. 

282 ix. .]— Samson v. 

Butt, [1927] N. Z. L. R. 119.— N.Z. 

•f. Reasonableness of inistake .] — 
Held : not a question in issue. — 
Tshoba Colliery (Natal), Ltd. v. 
Tshoba Coal Syndicate, Ltd. (1926), 
47 N. L. R. 526.— S, AT. 
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PART V. SECT. 3, SUB-SECT. 2.— 
A. (b). 

300 ii. .) — CornNGHAM v. 

Boulton (1857), 6 Gr, 186.— CAN. 

800 iii. Unless induced by other 

party. ^Re Gold Medal Furn. Mfg. 
Co., Ex p. Scythes & Co. (Ont.), 
[1927] 2 D. L. K. 323 ; 8 C. B. R. 169.— 

CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

475 xix. -.] — Canadian Mort- 

CAGE Assocn. V. R., [1917] 1 W. W. R. 
1130 ; 10 Sask. L. R. 30 ; 33 D. L. R. 

43.— CAN. 



Cases 638--662. ;^nglish and Empere Digest Supplement. 


Colonial Insce. v. London Guarantee & Acci* 
dent Co. (1928), 46 T. L. R. 134. Mentd, 
British & North European Bank v. Zalzstein, 
[1927] 2 K, B. 92. 

536. Add, AnnoUUion : — Consd. Be Mason (1928), 
97 L. J. Oh. 321. 

537. Add, Annotation i — ^Refd. British 8c North 


European Bank v, Zalzstein, [1927] 2.K. B. 
92* 

540. Add, Citations : — [1927] 2 K, B. 92 ; 96 

L. J. K, B. 639 ; 187 L. T. 127 ; 43 T, L. R. 
299. 

662. Add. Citations :—lB7 L. T. 633 ; 17 Asp. 

M. L. 0. 306. 

Add, Annotation: — Expld. Smith Hogg v. 

. Bamberger (1928), 97 L. J. K, B. 468. 


PART VI. SECT. 3, SUB-SECT. 1. ofXaw — SvifSiQueMdeclarctionoflaw quout Judicial doolsiou reverBes tho 

t 1. ,] — FiSBBR V, Luke, [1926] court.] — ^Money voluntarily paid at former understaadinsr of the law. — 

V. L. R. 190 ; 47 A. L. T. 166. — ^AUS, ^ iluio when the law is in favour of the Juuan v. Auckland (Mayoe, etc.), 

562 i. Effect of change in tmderatand* cannot be reoovoied, if a suhse- [1927] N. 2. L. R. 463.-~NJG. 
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VoL XXX7.— CasM &-3468. 


MONEY AND MONEY-LENDING. 

Part I. — Money. 

8. Add* Annotation: — ^Hefd. Anchor Donaldson 10. Add* Annotation:- -Refd. Re Wait, [1927] 1 
V* Crossland (1928), 45 T. h* R. 97. Oh. 606. 


12 . 


Part II. — Currency and 

Add* Annotation : — As to (1) Refd. Buerger v. * 

New York Life Assce. (1927), 96 L. J. K. B. 

930. 


Rate of Exchange. 

Add, Annotaiion : — F fd. Richardson v. 
Ricl^dson, [1927jLP. :iJ8. 

Add. Citations:— m L. J. K. B. 930; 137 
L. T. 431. 


Part III. — Interest. 


101a. .1 — SWBETLAND V. SMITH (1833), 1 

Cr. & M. 686 ; 3 Tyr. 491 ; 2 L. J. Ex. 190 ; 
149 E. R. 632. 

119. Add* Annotaiion : — Refd. Graigola Merthyr 
Co. V* Swansea Corpn., [1928] Oh. 31. 

145. Add* Annotation .’—Mentd. Lalaindar Prasad 


V. Lala Jagmohan Das (1927), 43 T. L. R. 
536. 

219. Add* Annotation : — Refd. Weld v* Petro 
(1928), 97 L. J. Oh. 399. 

224. Add* Citation 136 L. T. 114. 

243. Add. Annotation : — Consd. Weld v. Petre 
(1928), 07 L. J. Oh. 399. 


Part IV. — Money-Lending. 


286. Add* Annotations : — Generally^ Refd. Glaskie 
V* Watkins, [1927] 2 K. B. 181. Mentd. Be 
Debtor (No. 229 of 1927), [1927] 2 Oh. 367. 

294. Add* Ayinotalion : — Generally, Mentd. Be 
Debtor (No. 229 of 1927), [1927] 2 Oh. 367. 

301. Add* Annotation : — Mentd. Be Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 

302. Add. Annotations : — Refd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Oh. 367. 

303. Add, Anyiotation : — Consd. Be Mason (1928), 
' 97 L. J. Oh, 321. 

304. Add. Annotation : — Consd. Pirie v. Richard 
son, [1927] 1 K. B. 448. 

316. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 


343. Add. Annotation ^Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B, 
366. 

345. Add. Annotation : — Refd. Merz v* South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add. Annotaiion : — to (1 ) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

346a. Company registered as money-lender- 
Securlty payable to secretary.] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 


PART III. SECT. 2, SUB-SECT, 1.— A. 
n. Revsd., 64 S. O. R. 396. 

PART in. SECT. 2, SUB-SECT. 1 .— B. 

95 Vi. .] — Dunn v. R. (1901), 1 

Oout. Dig. 728.-CAN. 

PART III. SECT. 2, SUB-SECT. 2.-U. 

£ I. -1 — .] — Thb Custodian v. 
BliUOHKR, [1927] 8 D.^ L. R. 40 ; 
[1937] S. 0. R. 420.— CAN, 

•d. Under Crown 
62 Viet. No. 9, W. A 
able by Croum*] — R. v 


Suita Act, 1898 
[.y-^Whether pay* 

. moNbil, [mfi 


A. C. 380 ; 96 L. J. P. C. 41 ; 136 
L. T. 646.— AUS. 

PART III. SECT. 2, SUB-SECT. 3.— A. 

sk. Money obtained by threat .] — 
FurpHY V. NIXON (1925), 37 C. L, R. 
161 ; 26 8. R, N. 8. W. 380.— AUS. 

PART III. SECT. 6, SUB-SECT. 1. 

261 V.. .1 — Olydb Navigation 

Tbustebs V. Kelvin Shipping Co., 
Ltd., [1927] S. O. 622.— SCOT. 

■t« Ride in India.] — la India c^m- 
ponnd Interest Is common, & often 
may be necessary Sc proper upon a 

807 


borrowing for necessity. —S under 
Mull v. Satya Kinkeb Saha v a 
(1927), L. R. 55 Ind. App. 85.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

282 i. Queation of fact .] — In oacb case 
it is a question of fact whether a person 
is oarryingon the business of nioney- 
lendiug.-^ERR v. LoUisson, [1928] 
N. zTl. R. 164.— N. Z. 


PART IV. SECT. 2. SUB-SECT. 8. 

824 1. IVhat amounts to — Ques^pn of 
fact .] — Goldstein v. Cbaft (1926TL 26 
S. R. N. 8. W. 354 ; 43 N. 8. W. W. N. 
13.— AUS. 



Cases 846a— 456a. English 


Empiee Digest Supplement. 


was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c) ; — Held : as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed. — Merz v. South 
Wale 3 Equitable Money Society, Ltd., 
[1927] 2 K. B. 366 ; 96 L. J. K. B. 1020 ; 137 
L. T. 626 ; 43 T. L. li. 466, 0. A. 

377. Add, Annotation: — <o (1) Refd. Crossing- 
ham V. Park (1927), 96 L. J. K. B. 1036. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 61), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged^ for 
“expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — CR08SINGHAM V, PARK, [1928] 1 K. B. 
330 ; 96 L. J. K. B. 1036 ; 137 L. T. 651 ; 
43 T. L. B. 647, D. C. 

379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Orossingham v . 
Park, No. 377a, ante, 

381a. .] — (1) In order that there 

should be a contravention of Money-lenders 
Act, 1927 (c. 21), s. 6 (3), it is not necessary 
that a person acting as agent or canvasser for 
the purpose of inviting the public to borrow 
money from a money-lender should be 
employed by the money-lender, & the trans- 
action will be illegal if the money-lender, 
although not having employed that person, 
nevertheless has consented to or connived 
at his acting in that capacity. 

(2) Interest at forty-eight per cent, per 
annum for a loan amply secured by a bill of 
sale is excessive, & the transaction is harsh 
& imconscionable within sect. 10 of the above 
Act. — Vernon- Jeffreys v, Pinto (1928), 97 
L. J. Ch. 368 ; 44 T. L. R. 699 ; 72 Sol. Jo. 
618. 


410a. ,] — Vernon-Jeffreys v, Pinto, No. 

381a, ante, 

434. Add, Annotation : — As to (2) Refd. Glaskie v, 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
&> the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf, & other & necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 : — Held : pltf.*s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), s. 1, & could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 98 L. J. K, B. 397 ; 137 
L. T. 48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 191, 
0. A. 

442. For “ Party seeking relief — Ordered to pay 
costs read “ Costs — Party seeking relief — 
Ordered to pay costs. ^^] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs. — T em- 
perance Loan Fund v, Erwood (1927), 
137 L. T. 449 ; 43 T. L. R. 630, D. C. 

445. Add, Armotation : — Consd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

446. Add, Annotations : — Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. Mentd. lie Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

447. Add, Annotedions: — Consd. Crossingham v. 
Park (1927), 96 L. J. K. B. 1030. Refd. 
Glaskie v, Watkins, [1927] 2 K. B. 181. 

448. Add, Annotation: — ^N.F. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

449. Add, Citations: --[1921] 2 K. B. 181; 96 
L. J. K. B. 469 ; 137 L. T. 132 ; 71 Sol. Jo. 
192, C. A. 

456a. Employment of agent or canvasser — Money- 
lenders Act, 1927 (c. 21), s. 5 (3).] — Vernon- 
Jepfreys V, Pinto, No. 381a, ante. 
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VoL XJDCV.— Cases 4—687. 


MORTGAGE. 


Part I. — Nature 

4, Add, Annotation : — ^Refd. Weld v, Petx*e 
(1928), 97 L. J. Oh. 399. 

72a, S, P. Ratcliff v, Davis (1610), 1 Bulst. 29 ; 
Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

Annotations: — Consd. Ryall v. Roll© (1749), 1 Atk. 165. 
Refd. Kinsey Heyward (1699), 1 Ld. Rayin. 432 ; 
Doneild v. Suckling (]866), L. 11. 1 Q. B. 585. 

78a. .] — Ordinarily by the com- 

mon law, although a mtge. may be given 


of Mortgage. 

without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (Mbllish, L.J . j. 
— Ayeks V. South Australian Banking Co. 
(1871), L. R. 3 P. 0. 518 ; 7 Moo. P. 0. C. 432 ; 
19 W. R. 860 ; 17 E. R. 103 ; sub nom, Ayres 
V, South Australian Banking Co., 40 
L. J. P. C. 22, P. C. 

AiinoUitions : — Mentd. Batson ■»’. London School Bouril 
(1903), 67 J. l\ 457. Refd. Burdick v, ScwcU (1883), 10 
Q. B. D. 363. 


Part II. — Classification of Mortgages. 

260. Aild, Aniwlation : — Refd. /Zc Wait, [1927] 1 305. Add. Annotidion : — ,4s to (1) Consd. Weld v. 
<-’h. 606. Pctro (1928), 97 L. J . Ch. 399. 


Part III. — Parties to Mortgages. 

371. Add, Annotation : — Generally^ Refd. Pirie v, Richardson, [1927J 1 K, B. 448. 


Part IV. — Form and Contents of Mortgage 


488. Add. Annotation : — ^Dlstd. Sowerby v, Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation : — As (1 ) Consd. Sowerby 

V. Lindsay (1928), 44 T. L. R. 501. 

501. In the catchwords for “ charged ” read 
“ changed.” 

501a. .] — Jackson i\ Innes (1819), 1 

Bli. 104 ; 4 E. R. 38, U. L. 

AnnoUitions :—Avld, Clark l\ Bm-gh (1845), 2 CoU. 221 . 
Consd. Whitbread v. Smith (1854), 3 J)o G. M. & G. 727. 
Apld. Heather v. O’Nciil (1857), 4 Jur. N. S. 181. Consd. 
Atkinson v. Smith (1858), 3 De O. & J. 186. Apld. Htist- 
iiigs V. Asticy (1861), 36 Boav. 260. Expld. Dawson v. 
Bank of Whitehaven Cl 877), 6 C9i. I). 218, Distd. Jones 
r. Davies (1878), 8 Ch. D, 205. Refd, Reeve ?’. Hicks 
(1825), 2 Sim. & St. 403 ; Hipkin v. Wilson (1850), 15 
L. T. O. S. 559 ; Plowdcn v. Hyde (1852), 2 De G, M, & G. 


681 : Eddleston r. Collins (1853). 3 De G. M. & (i. J ; 
Walker i>. Armstrong (185(i), 21 Bcav. 284 ; Heather r. 
O’Neill (1858), 27 L. J. Ch. 512 ; Plomley f. Flctou (1888), 
11 App. Gas. Cl. 

505a. ,] — A mtge. of property does not 

alter the existing limitations alfecting it, 
except for th(j purpose of the mtge., unless 
an express intention be shown to resettle it.- — 
Hastings (Lord) v. Astley (1801), 30 Beav. 
260 ; 8 Jur. N. S. 225 ; 10 W. R. 73 ; 54 
E. R. 888. 

587. Add. Annotatioyis : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 


PART I. SECT. 4, SUB-SECT. 2. 

37 V. .] — Where a registered 

instrument clearly shows a transaction 
between the parties to be a sale, oral 
evidence to snow that it was intended 
to be a mtge. is inadmissible in evi- 
dence.— Maung Shwe Phoo V. Maung 
Tun Shin (1927), I. L. R. 5 Ran. C44.— 
IND. 


PART I. SECT. 6, SUB-SECT. 1. 

51 xvii, .] — Hkrbon -v. MAYPANr 

(Alta.), 11927] 4 D. L. R. 171 ; [1927] 
2 W. W. R. 768,— CAN. 


61 xviii. .] — Bhagwan Sahai v. 

Bhaowan Din (1890), I. L. R. 12 All. 
387 ; L. R. 17 Ind. App. 98.— IND. 


PART II. SECT, 2, SUB-SECT. 2.— A. 

e i. .] — Leys v. Rolling - 

HEAD (1878), 29 C. P. 6C.--CAN. 


PART II. SECT. 2. SUB-SECT. 2.— B. 

109 i. Specific performance ,] — Jkwan 


Lal Dag a v. Nilmani Chaudhuri 
(1927), L. R. 55 Ind. App. 107.— IND. 

PART II. SECT. 2, SUB-SECT. 6.— A. 

80. Necessily for good faith — Effect 
of laches.] — Rc Aylward, Ex p. 
Mo]Millan (P. E. I.), 11927] 4 I). L. R. 
305 ; 8 G. B. R. 352.— CAN. 

PART II. SECT. 3. SUB-SECT. 1.— A. 

- b i. Certificate of registry — Requisites 
of.] — Re Bradshaw & Simcoe County 
Registrar (1867), 26 U. 0. R. 464. — 

CAN. 

se. Necessity for ajfidaml in Form E — 
Land Titles AcU 1917, s. 100 .] — Re 
Land Titles Act (Sask.), [1919] 1 
W. W. R. 713.— CAN. 

sf. .] — Re Land Titles 

Act, Canada’s Life Assurance Co.’s 
Case (Sask.), [1919] 2 W. W R. 47.— 
CAN. 

Bg, Registration fees — By wham pay- 
able,] — A. purchaser who, to secure a 
balance of purohaso-money, has given 
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a mtge. to the ct., must pay the foes 
for registration of his mtge. — 
SWKETNAM V. SWEETNAM (1873), 0 
P. R. 83.— CAN. 

» 

PART II. SECT. 6, SUB-SECT. 3. 

293 i. Validity — Omission of penal 
sum in obligatory clause,] — Held : the 
omission did not render the bond 
imcortain & ineffectual.— Great West 
Life Assurance Co. v. Campbell 
(Man.), [1927] 3 W. W. K. 645.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— 
A. (a) i. 

343 i. Whether mortgagee concerned 
with application of money .] — Place v. 
Spawn (1859), 7 Gr. 406.— CAN. 

PART IV, SECT. 7, SUB-SECT. 1. 

620 ii. SecurUv for future 

advances — Construction of Stamp Act, 
1891 (c. 39), ss. 15 (1), 88 (1) (2).]— 
O’Sullivan v, Louqhnan, [1927] I. R. 
493.— IR. 
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623a. Covenant for payment of yearly 

premium & other costs & charges of insur- 
ance.] — Held ; a mtge. for £1,600, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular h^ for seve^years, 
required a £25 stamp. — ^Halsb v. Peters 
(1831), 2 B. & Ad. 807 ; 1 L. J. K. B. 2 ; 109 
B. K. 1342. 

Amioiations : — ^N.F. Doe d. Merceron v. Bra^A (1838), 8 Ad. 

Sc El. 620. Oonsd. Hiohards v. Maocle«field, Cocks v. 

Edwaids(1841), 10 L. J. Ch. 329. Distd. Wroughton v. 

Turtle (1843), 1 Dow. Sc L. 473. Dbtd. Lawranoe e. 

Boston (1831), 21 L. J, Ex. 49. Befd. Loyd v. Hcathcote 

(1833), 3 Tyr. 309. 

625a. Second mortgage — Covenant to pay 
sum secured by first mortgage — ^Flrst mortgage 
duly stamped.] — second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 


pay by Instalments (aj a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (6) a sum ei^uivalent to the 
amoimt of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the approbate 
duty on the amount thereby secured ; — Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee. — 
Mutual Property Insurance Co., Ltd. v. 
Inland Bbvenub Combs. (1926), 130 L. T. 
354. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add. Annotation: — Refd. Purnell v. Roche, 
L1927] 2 Ch. 142. 

739. Add. Annotation : — Refd. Be Wait, ri927] 1 
Oh. 600. 

772a. .] — King v. Bird, No. 774, post 


846. Add. Annotation : — Refd. The W. H. Randall, 
[1928] P. 41. 

846. Add. Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Oh. 226. 


Part VII. — Equity 

910. Add. Annotation : — ^Mentd. Richai^ds v, Pryse, 
[1927] 2 K. B. 76. 

984. Add. Annoiaiio^i : — Consd. Weld v. Petre 
(1928), 97 h. J. Ch. 399. 

1024. Add* Annotation : — Refd. Ideal Bilms v. 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B, 374. 

1049. For the existing catchwords read “ 

1085. Add, Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

1091fi. Claim for repayment of excess received 

by mortgagee over amount due under mort- 


of Redemption. 

gage.] — Where shams in a co. were mortgaged 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
intgee. received dividends sufficient to pay 
off the loan interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of divdends received by the mtgee. over 
& above the amount due under the mtge. ; — 
Held : an order for payment of the excess 
claimed against the mtgee..could, by II. S. C., 
Ord. 65, r. 5 a, bo obtained upon orginating 
summons. — Weld . v. Pbtke (1928), 97 

L. J. Ch. 399 ; 139 L. T. 696 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 569, C. A. 


PART VI. sect. 3, SUB-SECT. 7. 

665 iv. ,] — mtgor. 

In possession is entitled to cut timber 
on the land & to give third persons 
a licence to do so, unless it is shown 
that the security is thereby im)>aired. 
The onu8 is on the party seeking to 
establish impairment to plead Sc offer 
proof of it. — Rkidv. Galbrajth, [19271 
2 D. L. R. 857 ; fl927J 1 W. W. R. 
780 ; 38 B. 0. R. 287 ; varying, [1926] 
4 D. L. R. 814 ; [1926] 3 W. W. It. 
500 ; 38 B. C. It. 36.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— D. 

£ i, PosiMon of mortgagor .) — 

where a mtgee. leases the land to the 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in his individual capacity only, Sc as 
such he stands in the same position 
as a stranger to the mtge. — M asse Y- 


Harkis Co. V . Manley, [1927] 1 
D. L. R. 464 ; [1927] 1 W. W. R. 36 ; 
21 Sask. L. U. 256.— CAN. 

PART VI. SECT. 4, SUB-SECT. 3. —A, 

h. Hevsd., [1924] 1 W. W. R. 1233 ; 
18 Sask. L. K. 269. 

■k. Effect of Landlord dt Tenant Act, 
n. S. O., 1914 {c. 155), 8. 3.]— Kennedy 
V , Agrioultural Development 
Board, [1926J 4 D. L. R. 717 ; 59 
O. L. R. 374.— CAN . 

si. Effect of Land Titles Act, 8. 117.]— 
Matthewson Brothers & Mather 
V . Good, ri927] 8 D. L. R. 422 ; [1927] 
1 W. W. k 728 ; 21 Sask. h. R. 403.— 

CAN. 

PART VI. SECT. 7. 

•n* Payment into court of emoant due 
on mortgage — Application for order 
under Mortgages Act, R, S. 0„ 1914 


(c. 112) — Mode of application .} — JRc 
Appleton Sc Ross, [1927] 4 D, L. R. 
1125 ; 61 O. L. K. 338.— CAN. 

PART VII. SECT. 6. 

a I. .] — Frederiksen 

V . Western Can. Inv. Co. (Sask.), 
[19271 1 D. L. R. 804.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1. 

Bp. Statute for Sale of Equities of 
Redemption — when applicable.} — Fitz- 
GiBBON V . Duggan (1865), 11 Or. 188. 
— CAN. 

PART VII. SECT. 6« SUB-SECT. 2. 

ol, Assignee not barred by 

twenty years* possession of assignor 
claiming under mortgagor .} — Ooluns 
V. Reid (1866), 6 N. 8. iL (2 Old.) 252. 
—CAN. 
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Part VIII. — Assignment and 

1177. Add, Annotation : — Retd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises — Effect of — Right of 


Devolution of Mortgage. 

purchaser to hold mortgage as first charge on 
estate.] — Simpson v, O’Sullivan (184:0), 7 
Cl. & Fin. 550 ; West, 332 ; 7 E. R. 1179. 


Part IX. — Rights and Liabilities of the Mortgagee. 

1352. To the existing paragraph, after the last ; (3) he was entitled to have a receiver 

words “ toll gates,’’ add as follows ; — appointed. 


Part XII. — Priority of Mortgagees. 

2038. Add, Annotation: — Consd. Kepublica de Guatemala v, Nunez, [1927 J 1 K. B. 609. 


Part XIII. — Remedies of Mortgagee. 


2258* Add, Annotuiioyi : — Consd. Weld v, Petre 
(1828), 97 L. J. Ch. 399. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee. ’s solr. became the pur- 
chaser : — Held : the purchase by the sob. 
was invalid, & must be set aside. — L awbance 
V, Galsworthy (1857), 30 L. T. O. S. 112 ; 
3 Jur, N. 8. 1049. 

Anmtaium : — Beld. Nutt v. Easton (180U), 80 L. T. 353. 


2504. Add, Annotation: — Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

2535. Add, Annotation : -Retd. Be Wait, [1927] 1 
Ch. 606. 

2578a. .] — Masters v. Crouch (1927), 63 

L. Jo. 557. 

2631. Add, Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v, Barclays Bank (1927), 
137 L. T. 443. 


PART VIII. SECT. 1. SUB-SECT. 4.— F. 
. Hev&d,. 10 Qr. 59. 

PART VIII. SECT. 1, SUB-SECT. 15. 

St. Effect of transfer on team hy 
mortgagee in possession..] — Semble : an 
assiismiuent of a rntgo. Is not by ItHolf 
ofleotivo to transfer a lease jfiven by 
tho mtgoo. in possession,— Koi^k in 
i\ Canadian’ Hank of Oorirtruce 
(Husk.). 111)27] 3 W. W, il. 123.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

b i. .] — GAKiiE'rr r, Saundkes 

(1»76). 23 Gr. 560.'— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— D. 

a. VttHed., [J9271 2 D. L. K. 8.57 ; 
11927] 1 W. W. R. 780 ; 38 13. 0. K. 287. 

PART IX. SECT. 2, SUB-SECT. 1. 

sv. Whether possession by lessee of 
nMrtgagor — Under lease vuide after 
mortgage.]— lie Siiantz & Hallman, 
tl927] 3 U. L, R. 658 ; 00 O. L. R. 
543.— CAN. 


PART IX. SECT. 7, SUB-SECT. 1.— A. 

•w. Validity of lease — Non-oonipluince 
“ Land Tides Act, B, S. 8., 1920 
(c. 67), s. 108).]— Massky-Hakris Co, 
V, Manlkv, (1927) 1 D. L. R. 464 ; 
[1927] 1 W, W. K. 35 ; 21 Bask. L. K. 
256.— CAN. 


PART XII. SECT. 1, SUB<*SECT. 4. 

1 (p. 458) 1. .]— THOMSON V, 

HaBBISON, [1927] 3 D. L. R. 526 ; 60 
O. L. R. 484.— 5iAN. 

IX. PostpoTiement of mortgage — Power 
of registrar to register,] — Be windovbr 
Sc Ghbat West Lifd AsstJBANOjs Oo. 
(Alta,), [1927 1 8 D. L. R. 829; [1927] 
2. W. W. R. 414.— CAN. 


PART XII. SECT. 13, SUB-SECT. 1.— 

A. (a). 

1995 iii. .]— Kirk 

V. Hahvev (1913), 26 W. L. R. 747 ; 
5 W. W. R. 980 ; 15 D. L. R. 488 ; 18 
B. a R. 645.— CAN. 

1995 iv. — — .J— (]OLPiTTrt 

V. Sherwood (Alta.), [1927] 3 D. L. R. 
7.— CAN. 

PART XII. SECT. 13, SUB-SEC^. 4, 

sz. Priority of inoriyaye ever lien of 
lender — Of advance m redvetityn of 
vwrtgage.] — Held : the lender eould not 
claim priority for liis advaiKH). — 
IMPKKTAL Loan & Investment (,'o. v. 
O’SDTiLlVAN (1879), 8 P. R. 162. — CAN. 

sa. Of advance in payment of 

purchxise money,] — Held : tho lender 
could not claim priority in respect of 
his Uoii for unpaid purchase money. — 
Watoonv. Dowser (1881), 28 Or. 478. 

■b. Prior mortgagee purchasing rights 
of puisne mortgagee.]— Fatkh Ali v. 
Geuna (1027), I. L. li. 9 Lah. 88.— 

IND. 

PART XIII. SECT. 1, SUB-SECT. 1. 
2190 i. Application of ride — Fore- 
closure — Proceedings on bond,] — Be 
Chandler’s Estate (1883), 17 N. S. R. 
(5 R. & G.) 78.— CAN. 

PART XIIL SECT. 2, SUB-SECT. 1.— D, 

■d. Sale of two properties suited to 
mor^ages — 8cde by mortgagee of one 
property on default by purcJioscr— 
Mights of purchmer of other property 

r ind mortgagor defaulting pur- 
ser.] — ^Norris v. Meadows (1882), 
7 A. R. 237.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 3. 

D. 

11 . Sale under Land TiUes Act 
Jurisdiction to stay proceedings,] 
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Be Land Titles Atrr, He I^'ieldinu tc, 
North of SnoTLANi) Mtcje. (^.t 
[1927] 3 D. 1j. R. 690; 11927] 2 

W, W. R. 423 ; 22 Alta. L. R. 575. — 

CAN. 

PART XUI. SECT. 2, SUB-SECT. 8. -A. 

sg. Sale under second mortgage .] — 
Fleming v. MuDougall (1880), 8 
1». R. 200.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— 

B. (a). 

q. Hcvsd., 7 A. R. 10. 

PART. XIII. SECT. 2, SUB-SECT. 9. 

ij. Sale under second mortgage — 
Purchaser's right to possession — Lease 
from first mortgagee to mortgagor .] — 
Land having been sold under a power 
of sale in a second mtge. ; — Held : the 
mtgor. was estopped trtnu sotting^ up 
a lease from the llrst mUcce. as 
a claim for jmssession by a transferee 
from the purchaser, even though at 
the time of seem'ing the lease the oqmly 
of redemption was no longer in the 
mtgor.— S ewell r. Hnatiw » HxNA^ 
(Man.), 11927] 3 W. W. R. 577.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 10.— 

D. 

•1 . Subrogatio n — Contribution. ] — 
BowuER y. Smith (1862), 9 Gr. 347. — 

CAN. 

PART XIII. SECT. 3, SUB-SECT. 1.— 

H. (a). 

2699 i. Interlocutory applicalion.] — 
Eastern Trust Co. v, nova SocmA 
Steel & Coal Go., 119271 1 D. L. R. 
421 ; 59 N. S. R. 123.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2. 

d 1. Mortgage for jYurd^e^ 

money,]— T vuly v. Bradbury (1861), 
8 Qr. 66L~^AN. 
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2757, After tliis ease add “ See^ also. Limitation 
OF Actions, No. 1369a, ante.” 

2796. Add. Annotation: — Mentd. Wigg v. A,-Gt. 
of Irish Free State (1927), 96 L. S. P. C. 88. 

2876. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

2890. Add. A nnotation : — Refd. Purnell v. lioche, 
[1927] 2 Ch. 142. 

2897a. .] — ^As a general rule, all persons 

beneficiaUy interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — Cropper v. Meij^rsh 
(1855), 3 Eq. Rep. 492 ; 24 L. J. Ch. 430 ; 
24 L. T. O. S. 267 ; 1 Jur. N. S. 299 ; 3 
W. li. 202. 

Annotation : — N.P. Wilkins v. lloevos (1850)^ 3 Eq. Hep. 4U4. 

2897b. .] — A suit was instituted by a 

mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure : — Held : the persons beneficially 
interested in the equity of redemption were 
not necessary parties the suit. — Wilkins 


V. Reeves (1855), 3 Eq. Rep. 494 ; 24 L. T. 
O. S. 337 ; 3 W. R. 305. 

2928a. .] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a bill for fore- 
closure or sale : — Held : the parties interested 
in remainder were sufficiently represented. — 
Marriott v. Kirkham (1862), 3 Giff. 636 ; 
31 L. J. Ch. 312 ; 6 L. T. 17 ; 8 Jur. N. S 
379 ; 10 W. R. 340 ; 60 E. R. 521. 

2991. Add. Annotation : — Refd. Friern Barnet 
U. C. V. Adams, [1927] 2 Ch. 25. 

3378. Add. Citation : — aub nom. Be Clayton & 
Barclay’s Contract, [1895] 2 Ch, 212 ; 64 
L. J. Ch. 615 ; suh nom. Clayton v. Barclay, 
72 L. T. 764 ; 69 J. P. 489 ; 43 W. R. 649 ; 
11 T. L. R. 416 ; 39 Sol. Jo. 603 ; 13 R. 666. 
Add. Annotations : — Refd. London & County 
Contract v. Tallack (1903), 61 W. R. 408 ; 
Official Receiver v. Cooke, [1906] 2 Ch. 661 ; 
Be Kent County Gas Light & Coke Co., [1909] 
2 Ch. 195. 


Part XIV. — Discharge of Mortgages 


3427. Add. Annotution : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3433. Add. Annotation : — Apld. Bonliam v. May- 
cock (1928), 138 L. T. 736. 

3434. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


3436a. -In the absence of 

exiness authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee. ’s soh\ does not imply authority to 
receive the x>rincipal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee. — Bonham v. Maycock (1928), 138 
L. T. 736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 264. 


PART XIII. SECT. 5, SUB-SECT. 3.— A. 

1 i. .] — The implied cove- 

nant under Land Titles Act, R, S. A., 
1922 (c. 133), s. 54, does not arise in 
the case of tiie transfer of only part of 
the mortgaged land. — Re Macdonald, 
I1925J 2 1). L. R. 748 ; [1925] 1 

W. W. R. 1031 ; 21 Alta. L. R. 66.— 
CAN. 

PART XIII. SECT. 5, SUB-SECT. 4. 

sm. Effect of cun8e7it to variation of 
'principal sum.) — Mortlkman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 642. — 

N.Z. 

an. Mortgage for purchase -tnoneg — 
Vendor accepting from purchaser 
transfer of other land subject to incum- 
brances —Right of vendor to add a/mount 
of iiunimbrahrcs to claim under 
f7rt.7r.] -M aij[.sox V . Moore (1860), 8 
Or: 418.— CAN. 

so. Mortgage to mxinagvng director of 
company assigned to company — Right 
of mortgagor to set off against amount 
due — claim against 'managing direcUtr 
for sen^iccs rendered.] — ^Nortiiard 
J^owE Co. V . UURNO, [1927] 2 D. L. R. 
892 ; 59 N. S. R. 310.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 5.— 

B. (a). 

2664 V. .] — McCuaig v. Barber 

(1898), 29 S. O. R. 126.— CAN. 

2664 vi. .] — ^Whero after a final 

order of foreclosure the mtgee. sues the 
mtgor. on his covenant, tho mtgee. 
must be in tho position, if redemption 
is sought, to restore tho mortgaged 
property intact. — C-olonial Invest- 
ment & Loan Co. v. Martin (Man.), 
[1927] 3 I). L. R. 360 ; [1927] 2 

W. W. R. 94.- CAN. 

PART XIII. SECT. 5, SUB-SECT. 6.- - E. 

m i. To purchaser from mort- 

gagor.] — In an action hy a mtgee. 
against a mtgor. on his covenant to 
pay, the mtoor. pleaded that he had 
been released by an extension of t.me 


given without his consent to a pur- 
chaser of tho land from him : — Held : 
judgment must bo given for pltf. — 
Alloway & Champion, Ltd. v. 
Stepiienpon, [1927] 3 I). Jj. R. 220 ; 
[1927] 2 W. W. R. 337 ; 36 Man. L. R. 
636.— CAN. 

sq. Mortgage CAmtaining receipt clause 
but 710 covenant for irjmynvmt. ] — A 
mtge., which contains on acknowhKlg- 
inent of receipt of the money, b\it no 
covenant for reiiaymciit, docs not of 
itself afford concliLsivc evidence ot a 
dobt^BO that the mtgee., or his assigns, 
<;an maintain an action for its recovery. 
— London Loan Oo. v. Smvth (1882), 
32 C. P. 530.— CAN. 

PART XIII. SECT. 6. 

2687 i. VaHed, 39 U. C. R. 280. 

PART XIII. SECT. 7, SUB-SECT. 2.— 

A. (d). 

sr. JD7dy of Tnortge^or — To see to 
parcelling out of land directed to he sold.] 
— Beaty v. IIadenuuhst (1871), 3 
Ch. Oh. 344.— CAN. 

St. Postponement of sale — Fresh ad- 
vertisement unnecessary — Note of post- 
poneme/nt at foot of old advertise-ment 
sufficient .] — Thompson v. Miluken 
( 1868), 15 Gr. 197.— CAN. 

su. Conveyance — Parties — Wife join- 
i7ig in execution of irtcumbrance ,] — 
Moore v. Skinners (1858), 1 Ch. Ch. 
59.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2.— 

B. (a). 

sv. Mortgagee executor de son tori — 
Sufficient assets of deceased mortgagor — 
No right to foredose .] — Kenny r. 
Kenny (1825-1897), N. B. Big. 311.- - 

CAN. 

PART XIII. SECT. 7, SUB-SECT. 4. - 

D. (b). 

sw. Widow of intestate mortgagor — 
Application for widow to represent 
estate.] — Held : an application under 
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K. B. Rule 205 should bo refused, 
since SmT(#gato Cts. Act made ample 
provision for the requirements of fho 
mtgee. — Re Great West Life Assur- 
ANC’E Co., Re Christie Estate (Man.), 
[1927] 3 W. W. R. 302.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— H. 

2945 Iv. .] — Kaulbaoii v. 

Taylor (1880), R. E. L). 400.— CAN. 

PART XlII. SECT. 7, SUB-SECT. 6. -- 
D. (b) ii. 

q 2'o postpone sale,] -Muit- 

]>ooK V . Lawson (1871), 9 N. Jl. 
454.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

E. (a). 

3169 i. On defaidt of defence. J — 

Aniuican Synod 7 \ Russell & Mav 
(1927), 38 B. C. R. 400.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

d (p. 603) i. .; — Campbell v. 

Raynor, 11926] 4 D. L. R. 686 ; 59 
O. L. R. 466.— CAN. 

sx. Payments on account — Whether 
•murigage discharged.] — Held: tho 
transactions which had taken ifiuco 
dlsfjhargod the mtge. debt. — BiroiiANAN 
V. Kerby (1855), 5 Gr. 332.— CAN. 

sy. .] — Held : tho ciroum- 

Htances were sufiOcient to show tliat the 
Tutge. was Intended to cover a fioating 
balance, & was not satisfied. — R ttssbll 
V . Davev (1858), 7 Gr. 13.— CAN. 

3423 I. Set-off.] — Diok v. Schwartz 
(M an.), [1926] 3 1). L. R. 894.— CAN. 

d (p. 604) 1. .] — Ewart v. 

DuydeX (1867), 13 Or. 50.— CAN. 

sz. Payment to moHgagoPs 'nominee 
— Nominee aibsconding — Mortgagor 
liable .] — Oorsxni v. Palm (1925), 35 
B. O. R. 417.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2. 

sa. Discharge of mortgage on execution, 
<£? 2 )erformunce of agreement.] — ^Wkst 
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Part XVI. — Accounts. 

3698. Add, Annotations ; — Refd. Koyal Kxchange Assce. ji. Hope, [1928] Oh. 170 ; Smith v Wood 

(1928), 139 ].. T. 250. 


Part XVII. — Interest on Mortgages. 

3950. Add. Annotation ; — -As-to (1) Consd. Sowerby I 3990. Add. Annotation : — Consd. Weld v. Petre 
II. Lindsay (1928), 44 T. L. R. 601. 1 (1928), 97 L. T. Oh. 399. 


Part XVIII. — Costs, Charges, and Expenses. 


4054. Add, Annotations ; — Refd. Campbell v, 
Poliak, [1927] A. C. 732 ; Thomas v, Jones, 
[1928] P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. .T., who was the owner in 
fee, upon tlie same securities. Mrs. .1. died 
in 1926. In .Tan. 1927 her trustees applied 
for &. were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate ad vance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 


charges being accoi^0^g to the scale in Sched. 
I., Part I., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for “ investi- 
gating title & preparing & completing deed 
of security.” The taxing master took the 
view that Sched. I. did not apply, & taxed tht^ 
bill accordingly : — Meld : there had been an 
“ investigation of title ” within Sched. I., 
& the matter must be referred back to the 
taxing master. — lie Coward, Chanck it Co., 
[1928] Oh. 379 ; 97 L, J. Ch. 234 ; 139 J.. T. 
113; 72 Sol. Jo. 225. 

4391. Add. Annotation: — Refd. Campbell v, 
PoUak, [1927] A. 0. 732. 

4392. Add. Anno^a^ion ; — Refd. Cami>bell v, 

Poliak, [1927] A. 0. 732. 

4393. Add. Annotation: — Refd. Campbell v, 

Poliak, [1927] A. 0. 732. 


V. Accidental Fire Insurance Co. 
(Hask.), 11927] 3 D. h. 11. 260.— CAN. 

PART XIV. SECT. 3, SUB SECT. 1. 

n i. .1— Pltf. was the assignee of 

a mtge., & tiefts., the purchasers of the 
equity of rc(icinption from R., the 
mtgor., covenanted to assume the 
incuml)ram50H on the land, & pltf., 
in consideration of the assignment to 
him of that covenant of indemnity, 
released li. from all liability upon his 
personal cov^cnant contained in the 
mtge. : — Hdd : the mtge. debt was 
not wiped out by the release, pltf. 


improvements allov^ed.l — Donovan v, 
Hanna, [1926] N. Z. L. H. 883.— N.Z. 

PART XVII. SECT. 1. 

3907 i. A charge on mortgaged pro- 
perty.] — ^Manghi V. Dial Chand (1 926), 
I. L. R. 7 Lah. 659.— IND. 

PART XVII. SECT. 16. 

sb. Effect of consent to variation of 
rate of interest.]- ’Mom JjmAfi v. Pub- 
lic Trustee, [19271 N. Z. L. R. 012. - 

N.Z. 


was entitled to enforce the covenant 
of indemnity. — Esser v. Pritzker. 
[1926] 2 D. L. R. 645 ; 58 O. L. 11. 
537.— CAN. 

f i. Statutory discharge executed hy one 
of tivo executors of deceased mortgagee. 1 
Held : offoctivc, when registered, as a 
reconveyance of the land. -"He A. & B., 
[19271 3 D. D. R. 1070 ; GO O, L. R. 
647.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 3.— B. 

3770 i. Improvements hy mortgagee — 
Occupation rent not increased — Lhiless 
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Cases Ste— 84a. English and Empibe Digest Supplement. 


NAME AND ARMS. 


Part I. — Name. 

62a. Costs ot compliance.] — The tenant for life 64. Add, CUaiiona : — ^96 L. J. Ch. 9 ; 136 L. T. 
under a will must pay the expenses of taking 23 ; subaequent prooeeding8f [1927] 1 Oh, 593. 
testator’s name & arms as directed by the will. 

— Re Mercer, Drewe-Mercer v. Drewe- 64a. .] — SsaiPLB.v. Holland (1663), 38 Beav. 

Mercer (1889), 6 T. L. R. 95. 94 ; 55 E. B. 302. 
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Vd. XXm-OaMS 12-S67ku 


NEGLIGENCE. 


Part 1. — General 

12. AM. Annotaiiona : — Oonsd. Be Munion, 
Munton v. West, [1927] 1 Ch. 262. Refd. 

Re Windsor Steam Coal Co. (1901) Ltd., 
[1928] Oh. 609. 

38* AM. Annotation. : — Reid. ColeaMll v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

69. AM. Annotation : — Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 770. 

50a. .1 — In Mar. 1926, defts. carried out 

demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debtis therefrom when the 
demolition w^ork was completed. In July 
pltf. became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a gulley was choked & 


Principles. 

the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — Konbkier v. Good- 
man (B.), Ltd., [1928] 1 K. B. 421; 97 
L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R. 
91, C. A. 

85. Add. Annotations: — ^Ref \ Silverman v. Im- 
perial London Ho^s (lt»27), 187 L. T, 67; 
Dee Conservancy Biard v. McConnell, [1928] 
2 K. B. 159. 

91. Add. Annotation : — Generally , Mentd. De 
Freville v. Dill (1927), 96 L. J. K. B. 1056. 

128. AM. Annotation : — Reid. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

156. Add. Annotation : — Refd. S.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. 0. 16. 

161. Add. Annotatio7i : — Refd. II. v. H., [1928] P. 
206. 

162. Add. Annotation : — Consd. Canadian Pacific 
Ry. V. Kelvin Shipping Go. (1927), 138 L. T. 
369. 


Part II. — Negligence 

208. Add. Annotations : — Consd. Forbes, Abbott 
& Lennard v. G. W. Ry. (1927), 138 L. T. 
286. Held. Silverman v. Imperial London 
Hotels (1927), 137 L. T. 57 ; ColeshiU v. Man- 
chester Coi^pn., [1928] 1 K. B. 776. 

209. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

213. Add. Aniwiation : — Held. Coleshill tJ. Man- 
chester Corpn., [1028] 1 K. B. 776. 

217. AM, Annotations : — Refd* Silverman v. Im- 
perial London Hotels (1927), 137 L, T. 57; 
Coleshill V. Manchester Corpn., [1928] 1 K. B. 
776. 

219. Add. Annotation : — Refd. ColesluU v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

223. AM. Annotations : — As to (1) Consd. Coles- 
hillt^ Manchester Coipn., [1928] 1 K* B. 776. 
Generally, Refd. De Freville v. Dill (1927), 96 
L. J. K. B. 1056. 


in regard to Property. 

256. AM. Annotations: — to (1) Refd. Oldham 
V . Sheffield Corpn. (1927), 136 L. T. 681. 
Generally Refd. Coleshill v. Manchester 
Corp., [1928] 1 K. B. 776. 

261. Add. Annotations: — Refd. Silveiman v. Im- 
perial London Hotels (1927), 137 L. T. 57; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 159. 

267a. Proprietor of Turkish baths — Dangerous 
insects.] — Ciicumstances (see Contbact, No. 
5168a, ante), in which; — Held: apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions such 
person were injured, ho could recover. — 
SUiVBRMAN V . Imperial London Hotels, 
Ltd. (1927), 137 L. T. 57 ; 43 T. L. R. 260. 


PART I. SECT, a, SUB-SECT. 3.— F. 

98 1# Carfiers.h^A motor vehicle 
owned by two defts. was being driven 
by one of them, L., 6c pltf. was Injured 
in a ooUislon which followed : — Held : 
pltf., though not a passenger for hire, 
ooula maintain an action for damages 
for his injurLes, want of ordinary 6c 
reasonable care on the part of L. being 
shown. — Pablov v. Lozina & Raolo- 
viOH <1920), 47 O. L. B. 376 ; 18 
O. W. N. 139.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

182 iv. liereA, 11919) 1 W. W. R. 


PART 11. SECT. 1, SUB-SECT. 2.— 

B, (a). 

247 xi. .] — Guilpoil V. 

MoAvity (T.) & Sons. Ltd. (N. B.), 
11927] 3 D. L. R. 672.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 

B. (f). 

■b. Public Library Board. ] — Held : 
liable for injury sustained by pltf., by 
a fall upon an ioy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
— NroicBLL V . City op Windsor, [1927 1 
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1 D. L. R. 379 ; 39 O. L. R. 618.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 3.— A. 

285 fl. Children walkino alony 

track .] — ^Acadia Coat. Go. v. McNeu., 
[1927] 3 D. L. R. 871 ; [1927] S. O. li. 
497 ; 33 Can. Uy. Oas. 49. — CAN. 

PART 11. SECT. 1, SUB-SECT. 3.— 

B. (a). 

286 xiii. .]— Acadia Coae 

Oo. V . McNeil, [1927] 3 D. L. R. 871 ; 
11927J S. C. B. 497 ; 33 Can. Ry. Ca«. 
49.— CAN. 



Cases 291—601. 


English and Empirk Digest Supplement. 


291. Add. Annoiati(n\B : — Consd. CblesMll v, Man- 
che^«ter Corpn., [1928] 1 K. B. 776. Refd. 
Oldham v. Sheffield Corj^ti. (1927), 136 L. T. 
681. 

304. Add. Annotation : — As to (1) Consd. Oldham 
V. Sheffield Corpn. (1927), 136 L. T. 681. 


321. Add, Annotaition : — ^Refd. Ooleshill v. Man* 
Chester Corpn., [1928] 1 K. B. 776. 

322. Add. Citations L. T. 681; 91 J. P. 

69 ; 25 L. O. B. 94. 

Add, Annotation: — Distd. Coloshill v, Man- 
chester Corpn., [1928] 1 K, B. 776. 


Part IN. — Negligence in 

396. Add, Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

421a. Parties — Defendant insured — Institution of 
third party proceedings against insurer.] — 

(1) As a general rule, in the absence of special 
circumstances, the insurance co. whicn has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of piactice 


relation to Highways. 

at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft, is insured. — 
Gowab V. Hales, [1928] 1 K. B. 191 ; 96 
L. J. K. B. 1088 ; 137 L. T. 680, C. A. 

Annotations: — As to (1) Reid. Grinham v, Pavios (1928), 
139 L. T. 379. As to (2) Apld. Orlnham v. Davies (1928), 
139 L. T. 379. 

421b. .] — Lothian v. Epworth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 682, n., C. A. 
Annotation: — Distd. Qowar v. Hales, [1928] 1 K. B. 191, 


Part VIII. — Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.] 

— Circumstances (see Agency, No. 2318b, 
ante) in which ; — Held : tlie landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, & 
(b) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or pait of it for him. — Brooke 
V. Bool, [1928] 2 K. B. 578 ; 07 L. .T. K. B. 
511 ; 139 L. T. 376 ; 44 T. L. R. 631; 72 
Sol. Jo. 354, 1). C. 


Part IX. — Proof of Negligence. 


501. Add. Annotation : — ^Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

665. Add, Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 


601. Add. Annotation: — Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Same, [1927] 2 K. B, 
432. 


PART III. SECT. 9, SUB-SECT. 

gr (p. 59) i. Drimng in fog ,] — 

Tlie driver of a tramcar when tlriviDg 
ill a fog should keep his car under such 
control that he may stop it within the 
limits of his vision. — VAKCom’^KR Ice 
& Storage Co. v. British Columbia 
ELE criRic Rt. Co., [1927] 1 W. W. R. 
631 ; 38 B. C. R, 234.-— CAN. 

1 i. .] — Collins v. General 

Service Transport Co. (B. C.), [1927] 
2 D. L. R. 353.— CAN. 


Hi. 


*. ] — Schonberner V. Barron 


(Alta.), [1927] 3 D. L. K. 708 ; [1927] 
2 W. W. R. 417.— CAN. 


386 X. .] — Solomon v, Mus- 

SETT & Bright, Ltd., [1926] App. D. 
427.— S. AF. 


M. Failure to give signal — Ofinientioi 
to tur/L ] — It is tDoumbept upon th< 
driver of a vehicle, who desires U 
chem^ his course & to turn into another 
street, to give a warning to that effect 
& to turn the comer at a pace whicl 
will give him complete control ovei 
his vehicle. — Uys v. Uys, [1927 
App. D. 394.— S. AP. 


PART III. SECT. 9, SUB-SECT. 1. — C. 

Vehicle driven by third party — With 
o^oner*a permission.} — See Agency. Nos. 
2317 li a-f, ante, 

PART III. SECT. 9, SUB-SECT. 1.— D. 

402 i. Injury m\ud be attribvIMe to 


negligence of driver — Effect of con- 
frihutory negligence of pedestrians — 
Effect of bye-law against jay -walking.** 
— Chester v. Kinnear (Alta.), [1927] 
1 D. L. R. 47 ; [1926] 3 W. W. R. 60] 
CAN. 

402 ii. Duty of tramcar 

drivers. \ — Symons v. Winnipeg Elec- 
tric Co. (Man.), [1928] 1 D. L. R. 159 ; 
[1927] 3 W. W. K. 650.— CAN. 

PART VII. SECT. 1. 

433 i. lAability dependent on breach 
of duty — Public park close to railway . ]— 
Held : there was no obligation on the 
corpn. owning the park to build a 
fence to separate it from the railway, — 
Richardson v. Canadian National 
Ry. Co., [1927] 2 D. L. R. 801 ; 32 Can. 
Ry. Cas. 411 ; 60 O. L. R. 296.— CAN. 

PART VII. SECT. 2, SUB-SECT. 3. 

468 i. Licensee.] — Acadia Coal Co. 
V. McNeil, [1927] 3 D. L. Ii. 871 ; 
[1927] S. C. R. 497 ; 33 Can. Ry. Cas. 
49.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— 0. 

668 xlv. .] — Davison v. Conrad 

(1924), 58 N. S. R. 218.— CAN. 

PART IX. SECT. 4, SUB-SECT. t. 

689 xiii. Tooth in paiient*8 lung 

after extraction of t€€ih.h-~Held : the 
maxim res ipsa loguUur old not ^ply. 
— McTaooart V , Powers, [19^] 1 
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D. L. R. 28 ; 36 Man. L. R. 73 ; [1920 
3 W. W. R. 513.— CAN. 

689 xiv. Fault possibly due to 

action of third party,] — ObscrvatioiiH 
upon the applicability of the maxim 
res ipsa loquitur In cases where there 
is a possibility that the fault may bo 
due to the action of a third partv. — 
CARRimiEiw w. MacGregor, [1927] 
S. C. 816.'~SCOT. 

689 XV. .] — Henderson v. 

Mair, [1928] S. C. 1.— SCOT. 

sj. Rebuttal of presumption.] — Held : 
aRHumlng the maxim res ipsa loquUur 
applied, defender would still be ontltlod 
to siiccood In respect (1) that ho bad 
ofTored several reasonable explanations 
of the accident, & so had disoharged 
the onus laid upon him by the applica- 
tion of that maxim, Be (2) that, in 
any event, he had definitely disproved 
negligence on his part. — Henderson v. 
Mair, [1928] S. 0. 1.— SCOT. 

PART IX. SECT. 4, SUB-SECT, 2. 

si. Application of maxim.] — There 
being no evidence showing how 
an accident happened : — Held : the 
maxim res ipsa loauitur did not apply. — 
Richardson v. Canadian National 
Ry. Co., [1927] 2 D, L. R. 801 ; 32 
Can. Ry. Cos. 411 ; 60 O. L. R. 296.— 
CAN. 

sm. .] — The distinction between 

oases in which the maxim res ipsa 
loquitur applies & those in which the 
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Part X. — Defences. 


628# Add, Annotation : — Hefd. CleKliorn v, Oldham 
(1927), 43 T. L. R. 465. 

633. Add, Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. Mentd. 
Lloyd V, Cook, Goudge v, Broughton, Simson 
V, Miatt, Bartram v. Brown, Barker v, Hudson 
[1929] 1 K. B. 103. 

658. Add, Annotation : — Consd. Brooke v, Bool, 
[1928] 2 K, B. 678. 

667. Add, Annotation : — Apld. Brooke v, Bool, 
[1928] 2 K. B. 678. 

674. Add, Annotation : — Refd. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

696. Add, Annotatimis : — Refd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 67 ; St. 
Anne’s Well Brewery Co. v, Roberts (1928), 
92 J. P. 95. 

703. Add. Annotation : — Dbtd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 57. 

704. Add, Annotation : — ^Dbtd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 57 . 

705. Add, Annotations : — Consd. G. W. Ry. v. 


S.S. Mostyn, The Mostyn, [1928] A. C, 57. 
Refd. Witham Outfall Board v, Boston Corpn. 
(1926), 136 L. T. 756; Dee Conservancy! 
Board V, McConnell, [1928] 2 K. B. 159. 

706. Add. Citations : — Revsd. sub. nom. Great 
Western Ry. Co. v. Mostyn (Owners), The 
Mostyn, [1928] A. C. 57 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. R. 179 ; 72 
Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 Asp. M. L. C. 
367, H. L. 

Add. Annotations : — Refd. Witham Outfall 
Board v, Boston Corpn. (1926h 136 L. T. 
756; Deo Conservancy Board r. McConnell, 
[1928] 2 K. B. 159. 

722. Add. Anyioiations : — Con^ \ Forbes, Abbot & 
Lennard v, G. W. Ry. (1027), 138 L, T. 286 ; 
G. W. Ry. Durnford (1928), 139 L. T. 145. 
Refd. Marbe v, George Fdwardes (Daly’s 
Theatre) (1927), 138 Ij. T. 61; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Livoclc V. Pearson (1928), 33 Com. Cas. 188. 
Mentd. Marb5 v. George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460 ; Wallems 
Rederi] A./S. v, Muller, Batavia, [1927] 2 
K. B. 99. 


Part XI. — Contributory Negligence. 


735. Add. Annolaiion : Dow v. United 

British S.S. Co. (1928), 139 L. T. 028. 

743. Add, AnYwtaiUm : — Refd. Dew v. United 
British S.S. Co. (1928), 130 L. T. 628. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tram car at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that the speed must 
be reduced the car kept carefully under 
control,” is not evidence of recklessness on 
his pai’t amounting to contributory neglience 
sufQcient to free the co. from liability for the 
accident, the jm’y having found that the 


driver of the tram car was in fault. — Toronto 
Ry. Co. V, King, [1908] A. C. 260 ; 77 L. J. 
P. C. 77 ; 98 L. T. 650, P. C. 

782. Add. Annotation : — ^Mentd, The Backwoith, 
[1927] P. 256. 

791. Add, Annotation : — Refd. Canadian Pacilic 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

792. Add. Annotation : — Refd. Dee Conservancy 
Board v, McConnell, [1928] 2 K, B. 159. 

798. Add. Citation : — 17 Asp. M. L. C. 117. 

Add Annotaiioyi : Refd. Canadian Pacilic Ry, 
V. Kelvin Shipping Co. (1927), 138 L. T. 369. 


cause of tbc accident is unknown, 
referred to. — McClintock v. Winnipeg 
Electkio Co., [1027] 3 D. L. II. 519 ; 
[1927] 2 W. W. Li. 226 ; 33 Con. lly. 
Cas. 39 ; 36 Man. L. II. 497.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— A. 

622 ix. .] — IlKiD 1’. Mimico, 

[1927] 1 O. L. II. 235 ; 59 O. L. 11. 
579.~-CAN. 


PART X. SECT. 8. 

719 i. Professional assistance 

called in — Local authority providing 
medical attention .] — Hospital liable for 
the negligence of nurses after an 
operation. — Nybbrg v, Provost Muni- 
cipal Hospital Board, [1927] 1 

D. L. 11. 969 ; [1927] S. C. 11. 226.— 
CAN. 


PART XI. SECT, 1, SUB-SECT. 1. 

726 ix. .] — Kenzib v. Hart 

(Sosk.), [19271 3 H. h. R. 839.— CAN. 

726 X. ,] — Johnston v. MoMor- 

RAN (B. C.), [1927] 4 D. h. 11. 335 ; 
[1927] 3 W. W. II, 37.— CAN. 

726 xl. Peacock v. Steiuibns 

(Soak.), [19271 4 H. L. II. 1057 ; [1927] 
3 W. W. R. 570.— CAN. 

J.8. 


732 Ixviii. .] — McLaughlin v. 

Long, [1927] 2 H. L. It. 186; [1927] 
S. C. R, 303 ; varying f [1926] 3 D. L. R. 
918.— CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

744xxxii. .] — Davidob v. .Tohn- 

!40N & McDonald, Ltd. (1926), 69 

N. S. R. 76.— CAN. 

744 xxxiii. .]— Ballantine v. 

International Ry. Oo., [192U 4 
D. L. R. 951 ; 61 O. L. H. 273.— CAN. 

PART XI. SECT. 1, SUB-SECT, 2.— B. 

771 xxxix. Sulfsemicnt proceedings, 
[1923] 4 D. L. R. 727 ; [1923] S. C. R. 
?30 ; [1923] 3 W. W. R. 938. 

771 Iv. .]— Healing (A. G.) & 

3o. Proprietaby’, Ltd. v. H^iris 
:1927), 39 O. L. R. 560 ; [1927] Argus 
L. R. 386.— AUS. 

771 Ivi. .]— Penrose v. Barb 

:B. C.). [1927] 4 D. L, R. 407 ; [1927] 
i W. W. R. 104.— CAN. 


PART XI. SECT. 2. 

782 xvi. .]— Hoare 

veraiuty (1926), 28 W. A. L. 1 

AUS. 


V . IN- 

\, 125.— 


PART XI. SECT. 3. 

785 vii. .] — In an action of 

damages against a corpn., as the 
statutory authority charged with the 
duty of providing light in common 
stall’s within the city aiu’hig the hours 
of darkness, defenders moved that the 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negligence iu going down a stair 
which she knew to be In darkness 
without lirst obtaining a light : — Held : 
pursuer’s averments did not disclose 
contributory negligence on her part 
such as to warrant dismissal of the 
action. — Jackson v. Glasgow Corpn., 
[1928] S. C. 37.— SCOT. 

788 i. Entering vehicle when 

driver perceptibly drunk .] — In an action 
against the driver of a motor car to 
recover damages for injuries sustained 
in a collision oaused by the driver’s 
negligence, pltf. is not entitled to 
succeed where such ncgll^nce was duo 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in the cor. — Finnib v. Carroll 
(1927), 27 S. R. N. S. W. 495 ; 44 
N. S. W. W. N. 182.— AUS. 

52 
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Part XII.- 

810. Add, Annotation : — ^Mentd. Oonouer v. Boot, 
[1928] 2 K. B. 336. 

842. Add. Annotation : — Consd. Giiollam v. Davies 
(1928), 139 L. T. 379. 

842s. .] — GowAR V. Haijes, No. 421a, 

ante. 

842b. — It is an established rule of 


Damages. 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insm^ed 
&, where tliis rule has been violat^, it is 
within the discretion of the judge t o dis charge 
the jury, at the expense of the party whose 
advocate has violated the rule. — G rinham v. 
Davtbs (1928), 139 L. T. 379; 44 T. L. B. 
523 ; 72 Sol. Jo. 303, D. 0. 


Part XIII. — Negligence causing Death. 

910. Add. Annotation: — Apld. Dew v. United 944. Add. Citations: — [1927] 2 K. B. 108; 96 
British S.S. Co. (1928), 139 L. T. 628. L. J. K. B. 515 ; 137 L. T. 255 ; 43 T. L. R. 

943. Add. Annotation : — ^Reld. Carling v. Lebbon, 454. 

[1927] 2 K. B. 108. 


PART XII. SECT. 8, SUB-SECT. 1. 

8t. Loss of limb.] — Dcunagcs to be 
ttllowod to pltf., who has sustained the 
loss of pai*t of his leg* thi'ough tho 
negligence of deft., discussed. — C lark 
V. Wilson, [1926] S. A. S. R. 342.— 
AUS. 

PART XII. SECT. 6. 

842 i. Defendant insured against lia- 
hility — Whether court informed thereof.] 
— WAI.SH V, Peat (N. B.). lli)27J 2 
D. L. H. 1120.— CAN. 

842 ii. .] — Although it is. 

as a general rule, improper for counsel 
for pltf., wlion cross-examining deft., 
to ask whether deft, is entitled to an 
indemnity from an insurance co., yet 
special circumstances may justify the 
judge in not withdrawing the case from 
t he jury. — ^W ilson v. Kent (George) 

Sons, Ltd., [1928] N. Z. L. II. 166. — 
N. Z. 


PART XIII. SECT. 2, SUB-SECT. 2. 

865 i. Child— Adopted child— Faiul 
Accidents Act, It. 0„ 1914 (c. 161), 


«. 2 (o).}— Howie v. Lawrence, [1927] 
1 D. L. k 477 ; 69 O. L. R. 641.— GAN. 

g i. .] — Sisters of deceased arc 

not entitled, as such, to tho benefits 
of Fatal Accidents Act, 1920 (c. 29 ) ; 
&. the mere allegation that they \yere 
dependent on him does not bring them 
within the Act. — Shtitss v. Canadian 
National Rt. Co., [19273 1 B. L. R. 
951 ; [1927] 1 W. W. R. 193 ; 21 
Saak. L. R. 345.— ^CAN. 

PART XIII. SECT. 2, SUB-SECT. 8. 

o i. .] — ^W, was injured by falling 

into a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action lu his 
lifetime, Sc died A^-ithin six inontlis after 
tho accident, Sc- In consoqnonco ther(!Of. 
An action was instituted by tho widow 
under Lord CarnplieD^H Act. 1846 
(c. 93), more than six months afU;r tho 
acoident, & more than eight months 
from the death of W. : — Held : pltf. 
was entitled to maintain the action. — 
Wai^h V , Ballina Urban District’ 
Council (1921), 55 I. L. T. 140.— IR. 


PART XIII. SECT. 2, SUB-SECT. 7.— B. 

907 ix. .] — A clfidm for damages 

by a widow or the minor children of a 
person, whose death is alleged to havo 
been caused by the negligence of deft., 
is not barred by tlie fact that tho death 
was caused by the combined nogUgenco 
of tbo latter & deceased.— Union 
Government (MiNis'n<ui of Railways) 
V. Lee, [1927] App. 1). 202.— S. AF. 


PART XIII. SECT. 2, SUB-SECT. 8.— E. 

Bw, Fine imposed under Penal Code 
in respect of accident — Taken into 
accourd.] — Nathu Ram v. Chand 
Kuab (1927), I. L. R. 60 All. 408.— 

IND. 


PART XIII, SECT. 2, SUB-SECT, 8.— F, 

e i. — -.1 — Young v. Canadian 
Pacific Ry. Co. (No. 2) (Sask.), [1927] 
3. W. W. R. 175.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 9. 

g i. Sufficiency .] — Shtitz r. 

Canadian National Ry. Co., [19271 
1 D. L; R. 951 ; [1927] 1 W; W. R. 
193 ; 21 Sask. L. R. 345.— CAN. 
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NUISANCE. 


Part I. — Definition, Nature and Characteristics. 

18. AM. Anmtaiion :—Ab to (3) Reid. The Carlgarth, The Otarama, [1927] P. 93. 


Part II. — Nuisances in respect of Particular Matters. 


134a. Manure manufacture.] — Caedbll v. New 
Quay Local Board (1876), 39 J. P. Jo. 742. 

134be Rag & bone business.]-—?, set up a business 
of a rag & bone merchant without leave. 
The bones were stored in bags & removd 


weekly. The justices having found as a 
fact that the business was noxious k> ejv^sdem 
generis with those specified convicted P. : — 
Held : the conviction was right. — Passey 
V . Oxford Local Board (1879), 43 J. P. 
022, D. C. 


Part III. — Neighbouring Owners. 


302. Add. Annotation : — Refd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 
686 . 

311. Add. Annotations : — ^Distd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 92 J. P. 180. 
Refd. Glanville v. Sutton (1927), 44 T. L. R. 
98 ; G. W. Ry. v, S.S. Mostyn, The Mostyn, 
[1928] A. 0. 67. 

310a, Confined to owners in possession.] — 

The doctrine of Rylands v. Fletcher, No. 311, 
ante, has never been applied to affect the 
liability of an owner, who was out of possession 
at the time when the injury took place. — 
St. Anne’s Well Brewery Co. v. PiOberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R 
703 ; 26 L. G. R. 638, C. A. 


332. Add. Annotation : — Generally, Refd. Scam- 
meU v. Attlee (1928), 45 T. L. R. 75. 

356. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

357. Add. Annotation : — Retd. O’Cedar v. Slough 
Trading Co., [1027] 2 K. B. 123. 

364. Add. Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P, 180. 

374. Add. Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 
376. Add. Annotations Refd. G. W. Ry. r. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57 ; St. 
Anne’s Well Brewery Co. v, Roberts (1928), 
92 J. P. 96. 

389. Add. Annoiaiion : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 02 J. P. 96. 


Part IV.- 

438. Add. Annotation: — Refd. Lagan Nav^ation 
Co. V. Lambeg Bleaching, Dyeing & Mnish- 
ingCo,, [1927] A. C. 226. 

489. Add. Annotation: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 

444. Add. Annotations: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
Refd. The Carlgarth, The Otarama, [1927] 
P. 93. 

445. Add. Annotation -Consd. Lagan Naviga- 
tion Co, V. Lambeg Bleaching, Dyeing 
Finishing Co., [1927] A. C. 226. 

447. Add. Annotation :— As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 


PART II. SECT. 9, SUB-SECT. 1. 

95 i. Dairy — Noisy chums .] — 
MoKblvey V. Invbroarqill Milk 
SUPPLY Co., Ltd., 11998] N, Z. L. 11. 
923.— N.Z. 


Remedies. 

Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 666. 

466. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A, C. 226. 

549. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd. 
Oldham v. Sheffield Corpn. (1927), 186 L. T. 
681. 

507a* ,] — Short v. Taylor (1709), 2 Eq. Cas. 

Abr. 622 ; 22 B. R. 441. 

Annotation : — Apld. Williams v. Jersey (1841), Or. & Ph. 91. 

608. Add. Annotation: — ^Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & jfinish- 
ing Co„ [1927] A. 0. 226. 


PART II. SECT. 13, SUB-SECT. 4. 

Id. Shuttleworth v. 

Vancouver General Hospital, No. 
673 iv, jpost.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 

B. (i). 

d i. ,] — McCartney v. Miller 

n , 7 Terr. li. K. 367 ; 2 W. L. II. 

AN. 

d ii. .] — Bkttcher v. Turner 

(Sosk.) (1913), 25 W. L. R. 136.— CAN. 
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609* A.d>df A/nvioidixoTiX •• — R6fd« XjQigaiii 

Co. V. Lambeg Bleaching, Dyeing & Mnish* 
ing Co., [1927] A. 0. 226. 

612. Add. Annotation: — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. 0. 226. 

613. Add, Citation : — 26 L. G. R. 1. 


681* Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1928] Ch. 236. 

738. Add. Annotation — Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 

74-0. Add. Annotation : — Generally^ Mentd. Friem 
Barnet U. D. C. v. Adams (1927), 136 L. T. 
649. 

793. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 606. 


PART IV. SECT. 2, SUB-SECT. 6.— 

A. (e). 

673 iv. .] — In a gtiia timet action 

for on injnnotion restraining the 
establishment of a hospital, on the 
ground that it will constitute a nuisance 
to pltf., ho must prove a strong i)ro- 
bobility almost amounting to moral 


certainty that the hospital will bo an 
aotual nuisance. — Shtjttlevvorth v. 
Vancouver GiSNEaiAL Hospital, [1927] 
2 D. L. R. r»73 ; [1927] 1 W. W. R. 
476 ; 38 B. O. R. 300.— CAN. 

673 v. .] — Pltfs. moved for an 

iniunction to prevent a nuisance, which 
they feared would arise from noise & 


vibration caused by the establishment 
of a factory then in course of erection : 
— Held : as it had not been established 
that the damage apprehended was 
imminent & of a substantial charaoter, 
the claim was premature. — R obertson 
V. Dutiiie Steel Casement Co., Ltd., 
[1927] N. Z. L. R. 826.— N. Z. 
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Vol. ZXXVL— Oases a4a— 88. 


OPEN SPACES AND RECREATION GROUNDS. 


Part III. — Powers of Regulation and Management. 

24a. Power of Public Trustee — To sell — Law of with rights of access & user over same ; — 

Property Act, 1925 (c. 20), Sched. I., Part Held: the yard ashes i^lacc were an oi)en 

V. (2).] — The expression an open space of space within the par. & had vested in the 

land ** in the above par. means any land tliat Public Trustee. Leave given to the Public 

is unbuilt upon. Trustee to sell same. — Re Bradford City 

A small yard & ashes place at the rear of Premises, [1928] Ch. 138 ; 138 L. T. 517 ; 

two houses in a town was, immediately before tmh nom. Re Bradford City Premises, 

the commencement of the Act, held in un- Scaipe v. Public Trustee, 97 Ij. J. Ch, 84. 

divided shares by the ownei*s of the houses 


Part IV. — User of Open Spaces. 

38. Add* Annotation : — Refd. I. K. Comrs. v* v* I. B. Comrs., English Branch Council of 

Yorkshire Agricultural Soc. (1927), 44 T. General Medical Council i;. I. Ti. Comrs. (1928), 

L. R. 59. Mentd. General Medical Council 139 L. T. 225. 
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PARLIAMENT. 

Part II. — ^The House of Lords. 


22. Annotation : — Delete Wycombe Qrdns. v, 
Barton-upou-IrweD Grdns. (1026), 43 T. L. R. 
89. 

23. Add* Annotation : — Refd. G. v. G. (1928), 46 
T. L. R. 7. 

27, Add, Annotation: — ^Mentd. Buerger v. New 
York life Assce. (1927), 96 L. J. K. B. 930. 

37. Add, Annotation : — Consd. Campbell v, 
Poliak, [1927] A. C. 732. 

38. Add, Citations A. 0. 732 ; 96 L. J. 

K. B. 1093 ; 137 L. T. 656. 

39. Add, Annotation : — Consd, Campbell v, 
Poliak, [1927] A. C. 732. 

41. Annotation: — For As to (1) Mentd,** read 
“ Aa <0 (1) Refd.** 

Add, Annotation : — As to (3) Refd. Campbell 
V, Poliak, [1927] A. C. 732. 

69. Add, Annotation : — ^Mentd. Curran \\ Kays, 
[1928] 2 K. B. 469. 

99. Add, Annotation: — As to (1) Refd. Campbell 
V. PoUak, [1927] A. C. 732. 

107 . Add, Annotation : — Mentd. Campbell v, 
Poliak, [1927] A. C. 732. 

115. Add, Annotaiion : — Mentd. James v. British 
General Insce., [1927] 2 K, B. 311. 

116. Add, Annotation : — Mentd. liardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


126. Add, Annotaiion : — ^Mentd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

136a. .] — ^In an action by an agent for a claim 

for commission from tlie purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commission, & Ids decision was affirmed by 
the appellate ct. : — Held : the concurrent 
findings of the cts. below ought not to be 
disttirbed. — Bow*s Emporium, Ltd. v, Brett 
(A. R.) & Co., Ltd. (1927), 44 T. L. R. 194, 
H. L. 

156a. In Admiralty actions — Collision cases — Both 
vessels to blame.] — Ca.nton (Owners) v. 
Rhesus (Owners), [1928] W. N. 214 ; siib 
nom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotation : — Mentd. The Yoving Sid (1928), 45 T, L. R. 138. 

162. Add, Annotation : — Consd. Campbell v, 
Poliak, [1927] A. C. 732. 

166. Add, Annotations : — ^Mentd. Cushion v, Tre- 
degar Iron & Coal Co. (1927), 20 B. W. C. C. 
454 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v, 
Crawshay (1927), 96 L. J. K. B. 664. 

190. Add, Annotaiion : — Consd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. L. R. 67. 


Part V. — The Legislative Work of Parliament. 


[1909] 2 Oh. 398 ; 79 L. .7. Oh. 63 ; 101 1.. T. 
480 ; 73 J. P. 461. 


256a. Metropolis Gas Act, 1860 (c. 125).] 

Wyatt v. Metropolitan Board of Works 
(1862), 11 0. B. N. S. 744 ; 31 L. J. O. P. 217 
142 E. B. 988. 

Annotations : — Apld. lie Skegness & St. Leonard's Tram. Co., 

21 5- Refd. lie Kent Tram. 

Co. (J87D), 12 Oh. I). 312. 

See, also. Companies, Vol. X., p. 1113, No. 
7830. 

261. Add, Citations : — sub nom. Re Peterson, 


263a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v. Metropolitan Board op Works 
(1862), 11 C. B. N. S. 744 ; 31 L. J. C. P. 
217 ; 142 E. R. 088. 

Annotations : — ^Apld. Rc Skejmoss & St. Leonard’s Tram, (^o., 
Ex V, Hanfy (1888). 41 Ch. D. 215. Refd. He Kent 
Tram. Co. (1879), 12 Ch. D. 312. 


Part VII. — Privileges of Parliament. 


365. Add, Annotation : — Refd. Be Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. li. R. 
57. 


398. Add, Annotation : — Mentd. More v. Weaver, 
[1928] 2 K. B. 620 

487. Add, Annotaiion : — Refd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. L. R. 67. 


PART 11. SECT. 2, SUB-SEOT. 1. 

e^rta-^From Lords of Seasion^From interlocutory ordtsr.]— Ross v, Rosa, [1927] S. O. (H. L.) 4. 

PART II. SECT. 2, SUB-SECT. 7.— 0. 

86 i. Not admUted.) — Portland (Duke) v. Wood’s Tbustbbs, [19271 S. O. (H. L.) 1. — ^SOOT. 
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VoL ZXXVI.— owe 97. 


PARTITION. 


Part III. — Partition by Agreement. 

57. Add* Annotation : — ^Mentd. Turner v. Watts (1927), 44 T. L. R. 106, 


PART I. 

.1 — It is essential for 


tho maintainability of a suit for par* 
tition that pltf. should be In aotual or 
constructive possession of the pro- 


porties. — S abjan Bibi v. Ashanulla. 
Bkpaui (1920), I. L. R. 64 Colo. 624.— 
INB. 


A 
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PARTNERSHIP. 

Part I. — Partnership Generally. 

8. Add, Annotation : — Held. Dominion Iron & 


Steel Co, V, Tnvernairn, [1927] W, N. 277. 

9, Add. Annotation : — ^Mentd. Collaroy Co. v. 
GitTard, [1928] Oh. 144. 


Part II. — Tests 

43. Add, Annotation : — Retd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

44. Add. Anyioiaiion : — Refd. Arseculeratne v. 
Perera, [1928] A. O. 173. 

77. Add. Annotation : — Mentd. English Insce. v. 
National Benefit Assce. (1928), 44 T. L. R. 
801. 


21. Add, Annotation : — ^Mentd. Ite Debtor (No. 
229 of 1927), [1927] 2JDh, 367. 


of Partnership. 

107. Add, Annotation : — As to (2) Refd. Watson v, 
Haggitt (1927), 44 T. L. R. 90. 

« 

171. Add, Annotation : — Refd. Re Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 

177. Add. Annotaiion : — ^Mentd. Lowther v, Harris, 
[1927] 1 K. B. 393. 


Part IV. — Relations between Partners and Third Parties. 


442. Add. Annotation : — Mentd. Houghton v. 
Nothard, Ix)we & Wills (1927), 44 T. L. R. 
76. 

449, Add, Annotation : — Mentd. H. v. H., [1928] 
P. 206. 

620. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

592. Add, Annotation : — Mentd. Hardie & Lane v, 
Chiltern (1927), 96 L, J. K. B. 773. 

605. Add. Annotation : — Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

609. Add, Annotaiion : — Mentd. Albemarle Supply 
Co. ,v. Hind (1927), 43 T. L. R, 652. 

662. Add. Annotation : — Refd. Albemarle Supply 
Co. u. Hind, [192g] 1 K.B. 307. 

718a. Action by partnership — In respect of goods 
supplied to partner before creation of 
partnership.] — Defts. contracted in wilting 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 


fixed price, the ashes being agre(?d to be equal 
to a certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnersliip. & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
tlie formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held : pltfs. could not recover in 
respect of the deliveries of ashes which took 

E lace prior to the formation of the partnership, 
ut they could do so in respect of those which 
took place afterwards. — Bounty v, Heaton 
(1865), 13 L. T. 238. 

858. Add. Annotations: — Refd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. O. 0. 
780 ; Jenkins v. Jenkins, [1928] 2 K. B. 501. 

859. Add. Annotation : — ^Refd. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


PART I. SECT. 2. 

d i. S. P. Brojo Lal Saha Banikya 
Bctdh Nath Pyarilal (1927), 
I. L. H. 55 Calc. 551.— IND. 


PART II. SECT. 5, SUB-SECT, 2. 

91 xjd. .1 — Lotbimere Lbr. Co. 

V. Fortin, [1927] 4 D. L. R. 1G7,— CAN. 


PART II. SECT. 6, SUB-SECT. 4. 

110 iv. .] — Raghunandan Nanu 

Kotbare V. Hornasjee Bezonjee 
Bamjee (192G), I. L. R. 51 Bom. 342. — 


reprcftentatives of deceased partner 
Tiecessary parties .] — In a suit against 
a firm in the lirm name, the Arm 
havtntr been dissolved to pltf.’s know- 
ledge before the Institution of the suit 
by reason of the death of a partner, 
the suit as so framed does not Include 
the legal reproaontatives of the deceased 
partner, & It is nooessary to add thorn 
as parties In order to obtain judgment 
against the private estate of the 
deceased partner, as opposed to more 
Judgment against the partnership 
assets. — Mathcrdas Canji Matani 

V. FiBHRAHIM FAZALBIIOY (1927), 
I. L. R. 51 Bom. 986.— IND. 


PART III. SECT. 3, SUB-SECT. 2.— B. 

237 iii. S. P. Archibald v. McNer- 
HANIE (1899), 29 S. O. R. 564.— CAN, 

PART IV. SECT. 3, SUB-SECT. 1. 

si. Insurances effected hy firm — Firm 
turned into limited company.] — Held: 
there was such a change of interest as 
to invalidate the insurances, in the 
absence of notiiioation of the change 
to, & assent by, the Insurance co. — 
1*EUCHEN Co. V. City Mutual Fire 
Insurance Co. (1891), 18 A. 11. 440. — 
CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— D. 

799 ii. Action in firm name — Whether 
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Vol. XXXVI.— Partnership. Cases 946a— 1846. 


Part V. — Relations of Partners inter se. 


946a. Of interest in partnership effects & 

profits.] — ^Wartnaby v , SHurrLEwoRTit & 
Taylor (1837), 1 Jur. 409, 3^. C. 

1211. Add* Annotation: — Mentd. Livock v. Pear- 
son. (1928), 33 Com. Oas. 3 88. 

1127. Add* Annotaiion: — Consd. Naval Colliery 
Co. V. I.Tl. Oomrs. (1928), 138 L. T. 593. 

1242. Add. Annotation : — Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 

1459a. Foreign firm — Branch office in England.] — 

Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign firm having a brancli house of 
business in England. — Brown, Janson & Co. 
V. Hutchinson & Co., [1895] 1 Q. B. 737 ; 04 
li. J. Q. B. 359; 73 L. T. 437 ; 43 W. R. 533 ,* 
11 T. L. 11* 291 ; 14 R. 354, 0. A. ; sub.sT- 
queni 'p'Toceedinys, [1895) 2 Q. B. 120. 

1480a. .] — (1) Where it is not the object of 


a suit to obtain the dissolution of a. partner- 
ship, but, on the contrary, to continue the 
pai-tneLship, it is not accorcling to the practice 
of the ct. in the course of that suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — LIalTj v. Hall 
(1850), 3 Mac. & H. 79 ; 20 J^. .T. Ch. 585 ; 
17 1j. T. O. B. 11 ; 15 .Tur. 363 ; 42 E. R. 191, 
L. C. 

Annotation r—An to (1) Retd. Medwln v. Dltcham (1882), 47 
L. T. 250. 

.] — Hall r Hall, No. 1480a, 

ante. 

1604. Add* Annotation: — Consd. Farcy v* Cooper, 
[1927] 2 K. B. 384. 

1614. Add. Oiiations : — 90 L. .T. Ch. 301; 137 
L. T. 409. 


Part VI. — Dissolution. 


1654a. Death of partner sending notice before 
notice received — Date of dissolution of partner- 
ship.] — ^Where a partner sends by post a 
notice to tlie otlier partner to determine the 
partnership as from the date of the notice, 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a^ case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership. — 
McLeod v* Dowling (1927), 43 T. L. R. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — McLeod v. Dowl- 
ing, No. 1054a, ante. 

iS3B. Add. Citations :— 96 L. J. Ch. 05; 130 

L. T. 238. 


Ig 41 a, For share of “ net profits ''—Dissolu- 

tion by death.] — ^Applt. & H. entered into 
partnership, the arts, providing that each 
j:>artner was entitled to a salary & half the 
“ net profits ” during the term of the partner- 
ship, So that if either partner died the sur- 
viving partner was for five years to pay tc> 
the exors. a third of the “ net annual profits.” 
H. died, & the partnership was thereby dis- 
solved : — Held : the expression “ net profits ” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — ^Watson 
V. Haggitt, [1928] A. C. 127 ; 97 L. J. R. C. 
33; 138 L. T. 306; 44 T. L. R. 90 ; 71 Sol. 
Jo. 963, P. C. 

1845. Add. Annotation .-—Consd, Manley v. Sartori, 
[1927] 1 Ch. 157. 


PART V. SECT. 2, SUB-SECT. 2.— A. 

i. i. .]— Cole v. Heei) (1911), 

29 W. h. 11. 786.— CAN. 

r ii. Construction of agreeiuent.] 

— Davis v. Lowry (1912), 20 W. L. H. 
839 ; 3 1). L. K. 157. — CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

917 ii. .] — ^^Vhc^o a partner 

during the partnership, which was 
about to expire, received an olrcr for 
himHclf to negotiate for the renewal 


)f a lease enjoyed by the partnership : 
— Held : ho was under no obligation 
o accept the offer for the benefit of 
ho partnership. — W elzel r. Katx 
1926), 27 S. K. N. H. W. 140 ; 44 
N. S. W. W. N. 17.— AUS. 


PART V. SECT. 7, SUB-SECT. 1. 

Q i, j)oc$ not belong to individual 

vartners .] — Sawykr-Massey v. Schley 
(1914), 29 \V. L. R. 454.— CAN. 


PART V. SECT. 13. SUB-SECT. 6.™ 
H. (b). 

1366 ii. .I—MOMPLE v. Momplk 

1927), 48 N. L. R. 374. — S. AP. 

PART VI. SECT. 4. 

sp. Registration of memorandum of 
lissoluiion — Under Partnership Regis- 
tration Act, i?, (>., 1914 (e. 139) — Effect 

)f .] — Dominion Sugar Co. v. War- 
KELL, 11927] 2 D. L. R. 198; 60 

0. L. R. 169.— CAN. 
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PATENTS AND INVENTIONS. 


Part III. — “True and First Inventor.” 


89. Add. CUoAions .*—41 T. L. R. 646 ; affd. (1927 ), 
96 1j. J. Ch. 470 ; 137 L. T. 704 ; 43 T. L. B. 
717 ; 44 R. P. C. 463, C. A. 


Add An 7 U)tatio 7 i : — Mackenzi e-Kennedy 
V. Air OouncU 1927), 138 L. T. 8. 

Add. Annotation : — ^Reld. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 106. 


Part IV. — Subject- 

82. Add. Annotations : — ^Mentd. Palmolive Co. (of 
England) v. Freedman (1927), 44 T. L. R. 86 ; 
English Hop Growers v. Bering, [1928] 2 K. B. 
174. 

109. Add Annotatioii: — Refd. He Simon-Carves 
& Robinson’s Patent (1928), 45 R. P. 0. 407. 

117. Add. Annotations: — As to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 

45 R. P. 0. 163; Simon-Carves & Robin- 
son’s Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 44 R. P. C. 105. 

134. Add. Annotaiion : — Refd. Adelmann & Ham 
Boiler Corpn, v. Llanrwst Foundry Co. (1928), 

46 B. P. 0. 413. 

138. Add. Annotations: — Refd. Boyce v. Morris 
Motors (1927), 44 B. P. C. 105 ; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 46 
B. P. C. 163. 

142. Add. A7inotalio7i : — Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery C-o. 
(1928), 46 B. P. C. 290. 

149. Add. Annoiotio7i : — ^A.9 io (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 163. 

162. Add. A^motation : — As to (3) Consd. British 
Thomson-Houston Co. v. MetropolitanVickers 
Electrical Co. (1928), 45 R. P. 0. 1. 

163. Add. Annotaiion : — ^Refd. Sharp &, Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

192. Add. Annotation : — Refd. Sharp & Dohme 
Inc. Boots Pure Drug Co. (1928), 45 R. P.O 
153. 

231. Add. Annotation : — ^Refd. Mellor v. Beard- 
more (1927), 44 B. P. C. 175. 

284. Add. Annotaiion : — Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. 0. 153. 

299. Add. Annotaiion : — ^Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


Matter of Patent. 

302. Citation : — ^For “ 14 L. B. 487, H. L.,’* read 
“ 14 T. L. R. 487, H. L.” 

30Sa. .] — Held : the applying to a ham boiler 

of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of sul)ject- 
matter. — ^Adelmann & Ham Boit.ek Corpn. 
V. Llanrwst Foundry Co. (1928), 45 

R. P. C. 413. 

308b. .] — Held: (1) the first claim as to an 

apparatus was so vague as to be bad ; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of tw’O pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition. — Hanks v. Ooombes 
(1928), 45 R. P. C. 237, C. A. 

308c. .] — .John Wright & Eagle 

Range, Ltd. v. Gpjneral Gas Appliances, 
Ltd. (1928), 45 R. P. 0. 340. 

315. Add. A^inotaiion :- — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. 0. 153. 

325. Add. Annotation : — Refd. Hanks v. Coombes 
(1928), 45 R. P. C. 237. 

327. Add. Annoiaimi : — ^Refd. Hanks v. Coombes 
(1928), 45 B. P. C. 237. 

329. Add. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. 0. 153. 

336. Add. Annotation : — Refd. Jones So Attwood 
V. National Radiator Co. (1928), 46 R. P. 0. 
71. 

339. Add. Annotaiion : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. O. 430. 

346. Add. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. C. 163. 

849. Add. Annotation : — Refd. Safveans Akt. v. 
Ford Motor Oo. (England) (1926), 44 B. P. 0. 
49. 


PART III. SECT. 1. 

13 iii. *9. P. Davis Log ^ Haft 
Patents Co. v. Gathelh (B. C.), 
[1927) 1 D. L. B. 95 ; [1927] 2 \V. W. 11. 

—CAN. 

PART 111. SECT. 2, SUB-SECT. 2. 

f. Varied. [19271 S. C. 597; 41 
R. P. C. 175. 

PART IV, SECT. 1. SUB-SECT, 3.— 

C. (a). 

k i, .] — A patented prooees to bo 

valid muHt denote Ingenuity of in* 


vention. It Is not onongb, in order 
to constitute Invention, to disolosa 
sornething whicti has been but dimly 
seen before.r—ELBCTKOLTTio ZiNO Pro- 
cess Co. V. Frenches Complex Ore 
I lEPUciNG Oo. OF Canada, Ltd., 
[1927] Exch. C. R. 94.— CAN, 

PART IV. SECT. 1, SUB-SECT. 5.— A. 

193 vii. .) — Gukttlbr V. Can. 

Intern at'l Paper Co., [19271 4 

D. L. R. 517.— CAN. 

193 viii. .] — ^Where a speoidc 

maclilne already exists producing cor- 

826 


tain effects, 6c additions have been 
made to such maohine to produce the 
same effect in a better manner : — 
Semble : a patent cannot be taken for 
the whole machine, but for the improve- 
ment only. — SmsRBROOKK Machinery 
G o., Ltd. V. Hydraulic Oo., Ltd,, 
[1927] Exoh. 0. R. 114.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7.— A. 

270 XK. .] — Canadian 

General Electrio Co., ltd. v. Fada 
Radio, Ltd., [1927] 2 D. L. R. 911 ; 
[19273 Exoh. 0. R. 134.— CAN. 



861. AM, Annotations: — ^Refd. Boyce Morris 
Motors (1927), U B. P. 0. 105 ; Mdlor v. 
Beardmore (1927), 44 B. P. C. 175, 

365. AM, Annotation : — Retd. Sharp & Dohme 
Inc, V, Boots Pure Drug Oo. (1928), 45 
B. P. 0. 163. 

872, AM, Annotation : — Generally ^ Retd. Sharp & 
Dohme Inc. v. Boots Pure Drug Oo. (1928), 
^ ^ B. P. 0. 163. 

890. AM, Annotation : — Generally^ Retd. Mellor 
V. Beardmore (1927), 44 B. P. C. 175. 

402. AM* Annotation : — Generally, Retd. Mellor v, 
BeaMmore (1927), 44 B. P. C. 175. 

409. AM, Annotation : — Consd. Wright &: Eagle 

Ar, 


Vol XXXVI.— ratente. Oaaes 881-«88». 

Wright & Eagle Range v. Oeneral Gas 
Appliances (1928), 4B R. P- 0. 340. 

556. AM. Annotaiion .—Held. Sharpe & 

Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. C. 153. 

559. Add. Annotation .—Held. Mellor i'. Beard- 
more (1927), 44 R. P. 0. 175. 

560. AM. Annotations .—Reid. Mellor v. Be^- 
moro (1927), 44 B. P. C. 175 ; Sh^ & I><*me 
Inc. V. Boots Pure Drug Co. (1028) , 46 P. C. 
15.3 ; Be Simon-Caryes & Robinson s Fatenii 
(1928),46B. P.C. 407. 

661. AM. Annotation .—Held. Boyce v. Morns 

jr < # V S A /''I 1 


ukJL M/IjV • f r" f w# erw m -w w ^ 

Motors <1927), 44 B. P. C. 105. 

AM, Annotation Consd. Wright & Eagle 574^ Annotation Retd. Boyce v, Morris 

Bange v. General Gas Appliances (1928) 45 Motors (1927), 44 B. P. C. 105. 

B. P. C. 346. ^ am. Annotation : — Retd. Boyce v, Morris 

412a. Where a known apparatus is iirst Motors (1927), 44 B. P. 105. 

used for a particular purpose, a presumption Amiotaiion ;—As to (3) Retd. British 

of patentable subject-matter is raised by • Thoinson-Houstdh Oo. v. Metropolitan- 
novelty in the mode ol use, ns distinguished Oo: a928), 46 B. P. C. 1. 

from novelty of purpose. New mode oi _ ..r ,, 


from novelty of purpose. New mode ot „ A ^ ^ Attwood i-. 

4, b»bw«>»'» r*™"" »»»!■ *= “»• S am. « 

B. P. C. 163. , . , 

636. AM. Annotation.— Held. ^ Higgu^n « 

Arundel’s Patent (1927), 44 B. P. C. 430. 

640. Add. .— Held. Sharp & 


R. P. C. 407. 

423. AM, Afinotation : — Generally, Refd. ^ 

Dolune Inc. v. Boots Pure Drug <-o.{1928), 
45 B. P. 0. 153. 

434. Citations : — For *‘44 B. P. C. read 41 
B. P. C. 367 ; ajfd, 45 B. P. C. 153, 0. A. 

435. Add. A 7 nioiaiion :—ConsA. J>ohme 

Inc. V, Boots Pure Drug Co. (1928), 4o 
B. P. C. 153. 

467. Add, Annotation :--Consd. Sharpe &D^me 
Inc. V, Boots Pure Drug Co. (1928), 45 B. P. 0. 
153. 

472a, .1 — It is not enough to show ^at an 

{ipparatus described in an earlier specification 
alleged as au anticipation could have been 
used to produce a certain result ; it must 
also be shown that the specification contains 
clear & unmistakable directions so to it. 
British Thomson-Houston Co., 
Metropolitan -VicKEHs Electric.^ 

Ltd. (1928), 45 B. P. C. 1, H. L. ^affq, S. C. 

suhnoin. ME'mopoLTTAN-VicKERS Electrical 
Co., Ltd. v. British Thomson-Houston Go., 
Ltd. (1925), 43 B. P. 0. 76, C. A. 

518. Add. A7nwlatio}(s : — Consd. British 

Houston Co. V. Metropolitan-Vickers Elec- 
trical Oo. (1928), 45 B. P. ( • 1- 


Inc. tK Boots Pure Drug Co. (1928), 45 K. 1 . 0. 
153. 

(. Add. CUatim ;—Affd. suh now. Pkitish 
Thombon-Houston Co., Ltd. 

POLITAN-ViCKKKS EDECTIUOAD CO., A/TD. 

(1928), 45 B. P. c. 1 , II. L. 

680a. .]— In an action lor infringement delta. 

denied infringement, & altel ' 

patent was invalid by reason of 

want of utility. Pltfs. proved 

their invention -.--Held ; the 

valid, & had been infringed. — BEiTisn 

United Shoe Machineky Co., Ltd ^ 

Lambert Howaeth & Sons, 

Shoe Machinery Co., Ltd. (1927), 44 
B, P C. 511. 

680b. ;S^. P, British United Shoe MACHiNmiv 

Ltd. V, Gimson Shoe Machinery Co., Ltd. 
(1928), 45 B. P. 0. 290, C. A. 
flgga .1 — Rose Street Foundry & 

ENOlNEERINa Co., LTD. V. 

GUTTA PercHA 4fc Teleoraph Works Co,, 

Ltd. (1928), 46 B. P. C. 371. 


PART IV, SECT. 1, SUB-SECT. 9.— A. 

352 X. O—BKBaKON v. Dk 

Kkrmor Elbctrto Heating Co., Ltd., 
UW] It D. L. E, 09 ; [1927] Kxoh. 

0. E. 181.— -CAN. 

862 xi. .1~-Detroit Rub- 

ber Products Inc, t\ 

Rubber Oo., [1927] 4 D. L. R. 724. 

CAN. 

862 xil. .]~Nibblo Manu- 

faoturtno Co. v. Srx^Anvt Co., 
£1927] 4 J). L. R. 785.— CAN. 

FART IV. SECT. 2. SUB-SECT. 1. 

486 xil. EdecTboljtic 

Zinc Process Co. v, French s Com- 
plex Orb Reducing Oo.^op 
Ltd., [1927] Bxob. O. 94. — CAN, 

486 xiii. .p-There must be 

a. substantial exerciae of the invoutlve 
power, thouffb It may iu some oases 


bo Tery sUffht, to sustain a grant for 
TpSt To? livenUon. Sllfitlit oltera- 
tions may produce important, r^um 
& may disclose great lugonulty. . 
Canadian General 
Ltd. r. Fada Radio, Ltd., 11927) 2 
I). L. R. 911 ; [1927] Bxob. C. R. 134,— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 

523 lii. .1 — Georgeson ij. UiwiN 

& Co , [1928] K. Z, L. E. 207.-N. Z. 

PART IV. SECT. 2. SUB-SECT. 2.— 
B, (b) V. 

•I ** On sale ** — Within Patent Aci^ 

What amoivn^ ^ 27 *??^D^L 

V. OoMR. OF Patents 3 D. L. R. 

385 ; [1927] Bxch. 0. R. 218. — CAN. 


part IV. SECT, 2, SUB-SECT. 2. 

C. (a). 

594 ii. -Canadian General 

Klbotric GOm Ltd. r. I'^ada fiADio. 
Ltd., (1«2U 2 D. L. H. Oil. [l»27] 
Kxcii. C. R. 134. — CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

Ct (c)» 

615 iii. 

Electric Co., I/ro. v , ®^^a ^jADio, 
LTD., [1927] 2 p. L. R. 911 , [192/1 
Exch. C. K. 134* — CAN, 

PART IV. SECT. 8, SUB-SECT. 2. 

690 i. Effect of non-vser.J — 

LYTIC Zinc Proobss Co. v. 

Complex Orb Rei^oing ^ 

Canada, Ltd., [1927 J Exoh. C. R. 94. 

CAN. 
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Cases 700a— 1209. 


English and Empire Digest Supplement. 


Part V. — Application for Patent 


700a. Effect of.] — Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), s. 2 (6), can be relied on in 
aid of the interpretation of the specification, 
&> as effective prior publication against a 
subsequent claim. — Notes of Official 
Rulings 1928 (B) (1928), 46 R. P. C. App. iv. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended. — Re Salles' Application (1927), 
45 R. P. C. 61. 

727. For the existing paragraph substitute the 
following paragraph : — 

Injunction to restrain acceptance — Lawful 
ground of objection — Secret processes.”] — 

Where an injunction had been granted to 
restrain appet. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 
when he should receive an application fpr 
the acceptance of a complete specification to 
coMider such injunction a la^ul ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 


prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
granted an injimction restraining the 
Comptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. & appet., appet. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on t& footing that 
the injunction against appet. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Coinptroller-General undertook that 
the injunction granted against appet. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute “ a lawful 
ground of objection '' to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appet. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below. — Rex 
Co. & Rex Reseakch Corpn. v. Muirhead & 
Comptroller-General op Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T. 568 ; 44 R. P. C. 
38, C. A. 


Part VI.— Specifications 


773. Add. Annotation : — Refd. Re Dreyfus’ Applns. 
(1927), 44 R. P. C. 291. 

804. Add. Annotation : — Consd. Hanks v. Coombes 
(1928), 45 R. P. C. 237. 

804a. As to apparatus.] — Hanks v. Coombes, No. 
308b, ante. 

810a. .] — Re Chemische Fabrik aup Actien 

E. Scnr^RiNG) Patent (1928), 45 
R. P. C. 403. 

814. Add. Annotation: — ^Refd. Sharp k> Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

843. Add, Annotation : — Refd. Re Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 


910. Add. Annotation : — AiS to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. C. 105. 

918. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

921. Add. Annotaiiona : — As to (\) Refd. Mellor v. 
Beardmore(1927), 44 B. P. C. 175; Sharp & 
Dohmo Inc. v. Boots Pure Di*ug Co. (1928), 45 
R. P. C. 163 ; Re Simon-Carvos & Robinson’s 
Patent (1928), 45 R. P. C. 407. 

996. Add. Annotation ApW. Hanks v. Coombes 
(1928), 46 R. P. C. 237. 

1209. Add. Annotation : — Refd. Re Keystone, 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 


PART VL SECT. 4. SUB-SECT. 2.— 

A. (b). 

sm. As to process ,] — Tho specifica- 
tion of u patent for a process must 
point out clearly the method by which 
the process is to bo performed so as to 
accomplish the object In view. — 
Epectrolytio Zinc Process Co. v. 
I'RENOH’B Complex Ore Reducinq 
Co. OF Canada, Ltd., [1927J Exch. 
C. K. 94.— CAN. 


PART VI. SECT. 4, SUB-SECT. 4. 

965 i. Whether rvecessary to distinffuis) 
vovelty or iniprovernent^-^eneral rule, 
— A patentee, in a patent for ai 
improvement on a known device, musi 
not throw his not so wide as to omli 
to disclose honestly what belongs tc 
tbe prior art as distinct from his nev 
claim. — Beroeon v. De Kermoi 
Electhio Heating Co., Ltd., [1927 
3 I). L. H. 09 ; [1927J Exch. C. R. 181 
— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

989 i. Necessity for claim.] — (1) A 
patentee mnst define & limit with 
precision what he claims to have 
invented, & everything not clearly 
claimed hecomoB publici juris. 

(2) A patentee must clearly set forth 
tho various steps In a process claimed, 
& If designedly or unskilfully he makes 
it ambiguous, vague or indefinite, tho 
patent is bad, — ELEC'rROLYTio Zinc 
P itooESS Co. V. French’s Cowlkx 
Ore Reducing Co. of Canada, Ltd., 
[19273 Exch. C. R. 94.— CAN. 

989 ii, .] — ^Anything disclosed 

in the specifications oz a patent. Sc for 
which no claim is made, becomes 
'mUid juris . — Bergeq^ v. De Kbrmor 
ELEO i’Rio Heating Co., Ltd., [1927] 
3 D. L. R. 99-; 11927] Kxoh. O. R. 181. 
— CAN. 

992 i. Necessity for clear staiement ,] — 
ELEOTROLTTIO ZINO l^OESS Co. V, 
French’s Complex Ore Heduoinq 

828 


Co. OF Canada, Ltd., No. 089 i, ante . — 

CAN. 

k i. Failure to claim advisable addition, 
as necessary elonent of invention .] — 
Where In the specification in a patent 
for an oven the patentee states that a 
certain device or addition is advisable 
or preferable, liut does not claim It 
as a necessary element of tbo Invention, 
any oven so constructed as to represent 
the invention patented, but without 
such additional device, will be an 
Infringciuent of tho patent. — Sbmet- 
SOLVAY Co. V. COMH. OF PATENTS, 
[1927] 3 1). L. R. 385 ; [1927] Exch. 

C. R. 218.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2.— C. 

1106 I. General rule.] — Tho language 
in a patent should be liberally con- 
strued with a view to maintaining its 
validity. — Davis Log Sc Rapt Patents* 
Co. V, Gathels (B. 0.), 119271 4 

D. L. R. 95 ; [1927] 2 W. W. R. 75l— 
CAN. 



Vol. XXXVI.-~£atent8. Cases 1212— 1673a. 


1212. Add. Annotation .—Reid. Sharpe & Dohme 1248. Add. Annotation : — ^Reld. Boyce v. Morris 
^^...Boo>.P™Drui,0..(l»2„,44E.P,C. Motors ,m„, 44 It. P. O. 105. 


Part VII. — Grant of Patent. 


1363a* -•] — The manufactui*er of a 

particular article may be regarded as 
interested in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
— Re Olavel’3 Api*lioation (1928), 4.5 it. P.O. 
222 * 


1364. Add, Annotation : — ^Refd. Ec Glaver« Appln. 
(1928), 45 R. P. 0. 222. 

1369. Add, Annotation : — Consd. lie Clavel’s Appln, 
(1928), 45 R. P. C. 222. 

1437. Add, Annotation: — 'Refd. lie Mooney’s 

Appln. (1927), 44 R. P. C. 294. 

1495a. •]— R ^ Caupmael’s Application 

(1928), 45 R. P. 0. 411* 


Part X. — Assignment and Devolution of Patents. 


1534a. Agreement for assignment — Whether repre- 
sentation that grantee was ** original 
inventor ’’ material misrepresentation.] — 

Held : it had not been proved that a material 
misrepresentation had been made. — Thomp- 
son V, Jefferson (1928), 45 R. P. 0. 309, 

P. 0. 

Construction .] — See Nos. 1555-1557a, 

post, 

1537. Adc/. Annotation: — Mentd. Knglish Hop 
Growers v. Dering, [1928] 2 K. H. 174. 

1546. Add, Annotaiion,'i : — -Refd. Palmolive Co. (of 
England) v. Preedm.an (1927), 44 T. L. R. SO. 
Mentd. English Hop Growers v. Dering, 
[1928] 2 K. B. 174. 

1557a. Of all patents in relation to preparation 


& application of gutta percha — What patents 
' within agreement.] — Bewlky v. Hancock 
(1850), 0 De G. M. & G. 391 ; 20 L. T. O. 8. 
204 ; 2 Jar. N. S. 289 ; 4 W. R. 334 ; 43 
E. R. 1285, L. 0. 

By joint owners of patents — Assignments 

to contain covenants by vendors that 
patents valid — & such other covenants as 
may be reasonably required.’’] — See Con- 
TitACT, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all assignor’s interest in 
patent — Passes right to apply for extension 
of term.] — Re Beard & Scott’s Patent, Re 
Scott & Beard’s Patent (1927), 45 R. P. C. 
31. 

1562. Add, Annotation : — to (3) Apld. Tho 
W. H. Randall, [1928] P. 11. 


Part XI. — Licences. 


1590. Add, Citation 28 R. P. C. 229. 

Add. Annotation : — Refd. Lacteosote v, Alber- 
man, [1927] 2 Ch. 117. 

1669. Add, Annotation: — As to (1) Refd. Gon- 
stantinesco v. R. (1927), 11 Tax Gas. 730. 

1673a. .] — (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to tho patentee 
under Patents & Designs Act, 1919 (c. 80), 
8, 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 


give merely a right of compensation to the 
patentee against the Crown for the use by 
its oflicers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above groimds. — Rowland & Mac- 
kenzie-Kenned y V, Aui Council (1927), 96 
L. J. Ch. 470 ; 187 L. T. 794 ; 43 T. L, R. 
717 ; 44 R. P. 0. 453, C. A. 

AiinoteUion: — Oeneralli/$^9td, Mackenzie -Koniiedy v, Air 
CouncU (1927), 138 L. T. 8. 


PART XI. SECT. 1, SUB-SECT. 6. 

sp. Suh^aasignment — Position of 
names. 1 — Hill v, Moisan, [1927] 2 
1). L. 11. 1089.— CAN. 


PART XI. SECT. 1, SUB-SECT. 8. 

"h i. Invalidity of palent,’\" 


Channell V, 0*Cedar Corpn. (1927), 
00 O. L. 11. 525.— CAN. 


PART XI. SECT. 2, SUB-SECT. 2. 
1662 i. Orant of licence — On what tertns 
granted — hicence fee — How calculated. \ 
— CONSOLIDATED WAFER CO., LTD. V. 
International Cone Co., Ltd., [1927 ] 


1 D. L. 11.402 ; [1927] S, C, li. 300.— 

CAN. 

8t. Appeal — From Exchequer Court — 
Proceedings under Patent Act, 1923 
(c. 23), 8. 40 — Jurisdiction of Supreine 
Court of Canada .] — Consolidated 
Wafer Co., Ltd. v. International 
Conk Co., Ltd., [1927] 1 D. L, K. 402 ; 
[1927] S. C. R. 300.— CAN. 
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Cases 1681a^2781a. English and Empire Digest Supplement. 


Part Xll.--Term of Patent 


16Sla. Being beneficial owner.] — Be White 

& Gray’s Patent (1927), 45 R. P. C. 119. 

1687a. Joinder of grantee — Application by 

assignee.] — Where a grantee declines to join 
in an application for the extension of the tenn 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons. — Re Beard & Scott’s Patent, 
Re Scott & Beard’s Patent (1927), 46 
R. P. C. 31. 

1706a. ♦] — Re Beard & Scott’s Patent, Re 

ScoiT & Beard’s Patent, No. 1667b, ante. 

1997a. Irregularity in service of advertise- 

ments — Excused.] — Be Panioam & Brbnni’s 
Patent (1927), 44 R. P. O. 509. 

2021. Add, Annotation: — Refd. Re Chambers* 
Patent (1927), 44 R. P. 0. 332. 

2021a. .] — Re Bouyer’s Patent (1928), 46 

R. P. O. 268. 

2031. Add, Annotation : — Refd. Be Higgii^n & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

2062a. .] — Re Gilbert’s Patents 

(1927), 44 R. P. O. 627. 

2062b. -Re Western Electric Co., Ltd.’s 

Patents (1927), 46 R, P. C. 117. 

2064a. Loss partly made good by subsequent 

profits.] — An ax)pUcation for an extension of 
the term of a patent was opposed on the 
ground {inter aha) that sales lost during the 
war had been balanced by accumulated de- 


ferred sales after the war : — Held : there 
had been a loss which had been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two a half years should 
be granted. — Be Higginson ds Arundel’s 
Patent (1927), 44 R. P. C. 430. 

2064b. -.] — Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them» so that, in the post-war years, 
the arrears of orders had been execute in 
addition to the work which would normally 
have been done in the normal development 
of the patent. — Re Bates & United Shoe 
MACH iNBiiY Co., Ltd.’s Patent, Re Bates 
Richards & United Shoe Machinery Co., 
Ltd.’s Patent (1928), 46 R. P. C. 270. 

2064c. .] — Be Bouyer’s Patent (1928), 45 

R. P. C. 268. 

2090a. .] — Be Enfield Cycle Co., Ltd. & 

Smith’s Patent (1927), 44 R. P. C. 526. 

2094. Add, Annotation : — Refd. Be (chambers’ 
Patent (1927), 44 B. P. O. 832. 

2112. Add, Annotation : — ^Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 832. 

2130a. .] — Re Hogg & Carr’s Patents 

(1927), 45 R. P. C. 120. 


Part XIII. — Revocation. 


2174a. Prior publication.] — In the case of an 
application for the revocation of a patent 
already granted, appet. must establish his 
case in the clearest possible manner, & where 
prior publication is relied on, it is necessary 
to point to a clear & specific disclosure of 


sometliing which can fairly be stated to be 
the patentee’s invention. — Re Lowndes’ 
Patent (1927), 46 R. P. 0. 48. 

2251a. .] — Be Koerner’s Patent 

(1928), 45 R. P. C. 442. 


Part XIV.- 

2312. Add, Annotation : — Refd. Sharpe & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

2389* Add, Annotation — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 B. P. C. 430. 
2556. Add, Annotation ;-^Refd, The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations: — For “47 Sol. Jo. 366” read 
“ 67 Sol. Jo. 366.” 


Infringement. 

Add, Annotation : — Ref d.Mackenzie< Kennedy 
V. Air Council (1927), 138 L. T. 8. 

2614. Add, Annotation : — Refd. British United 
Shoe Machinery Co. v, (Hmson Shoe 
Machinery Co. (1928), 45 R. P. C. 86. 

2761. Add, Annotation : — Generally ^ Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. O. 153. 

2781a. .] — British Thomson-Houston Co., 


PART Xin. SECT. 1, SUB-SECT. 2.— F. 

m i. .1 — ^Wright v. Bell Tele- 

phone Co. (1887), 2 Exch. C. H. 652. — 

CAN. 

PART XIV. SECT. 1, SUB-SECT. 6.~-A 

• 

2337 1. Sale in breach of limited licence 
— Necessity for knowledge of limitaiion,] 
— In a suit by a patentee of articles 
against a vendor of them for Infringe- 
ment of pltf.*8 patent by seUing them 
contrary to conditions Imposed by 
the patentee, it is necessary to allege 
in the statement of claim that deft, 
acquirad the patented articles with 


knowledge of those conditions. — 
Columbia Gramophone Co., Ltd. v. 
Fossey (1927), 27 8. R. N. S. W. 246 ; 
44 N. S. W. W. N. 87.— 'AUS. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

2536 Hi. .3 — Channell v, 

O’Oedar Corpn. (1927), 69 O. L. R. 
625.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 3.— 

C. (•). 

2621 i. Patent irregularly obtained — 
Untruth in affidavit verifying petition 
for patent ,) — Fada Radio, Ltd. v, 
Canadian General Electbio Co., 
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Ltd., [10271 3 D. L. R. 922 ; [1927] 
S. C. R. 520.— CAN. 

2621 H. Absence of affidavit in 

support of peUHon for re-iasued patent,) 
—Fada Radio, Ltd, v, Canadian 
General Electric Co., 1«td., [19273 
3 D. L. R. 922 ; [1927] S. C. R. 526.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 3.— 

C. (b). 

ta. 2>efend(mt cannot impeach patent 
by counterclaim ,) — Nieblo Manu- 
paotdrino Co. v. Standard Co., 
[1927] 2 D. L. R. 843 ; [1927] Exch. 
C. II. 82.— CAN. 



Vol. XXXVI.— Patents. Cases 2781a-3434. 


Ltd. V. Henry (P.) & Co., Ltd. (1928), 45 
R. P. O. 218, C. A. 

2944. Add. Annotation : — Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. 0. 163. 

2963. Add, Annotation : — Refd. Sharp & Dohme 
Inc, V, Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 

2967* Add, Annotation : — Refd. Re Gheniische 
Pabrik auf Action (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 

3093. Add, Annotation : — Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 

3098. Add, Annotation : — ^Mentd. Boyce v, Morris 
Motors (1927), 44 R. P, 0. 105. 

3120a. •] — In an action for infringe- 

ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into q^uestion, was granted. — Tecale- 
MiT, Ltd. V, WakbpibiiD (C. C.) & Co., Ltd. 
(1927), 44 R. P. C. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., a cer- 


tificate of validity to pltfe. — Tecalemit, Lti5. 
V, Ewarts, Ltd. (1927), 44 R. P. C. 488. 

3150. Add, Annotation Refd. Sharp & Dohme 
Tnc. V, Boots Pure Drug Co, (1928), 46 
R. P. C. 163, 

3152a. Sale of patented articles below price 

fixed by licence — Plaintiff awarded costs.] — 

Columbia Phonookaph Co., General v. 
Regent Fittings Co. (1913), 30 R. P. 0. 484. 

3174. Add, Annotation : — Refd. British Thomsou- 
Houston Co, V, Metropolitan- Vickers Elec- 
trical Co. (1928), 46 K. P. C. 1. 

3177. Add, Annotation : — Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 353. 

3185. Add, Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C 176. 

3212a. Plaintiff failing v.n issue of infringe- 

ment.] — TECALEMiTy Ltd. v, Ewarts, Ltd., 
No. 3120b, ante, 

3283. Add, Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Shai’p & Dohme 
Inc. V, Boots Pm‘C Drug Co. (1928), 45 R. P. O. 
163 ; Re Simon- Carves & Robinson’s Patent 
(1928), 15 li, P. C. 107. 


Part XV. — Legal 


Proceedings. 


3343a. Question of fact — Threat may be 

implied from words used.] — Luna Adveutis- 


Co., Ltd. v. Burnham & Co, (1928), 15 
R. P. C. 268. 


Part XVI. — International and Colonial Arrangements. 

3432. Add, Annotation: — Generally, Refd. Shai^pe 3434. Add. Annotation: — Generally, Refd. Tatter- 
& Dohme Inc. v. Boots Pure Drug Co. (1928), sail v, Sladen, [1928] Ch. 318. 

45 R. P. C. 153. 


PART XIV. SECT. 2, SUB-SECT. 9.™ C. 

2986 ii. .] — Davis 

Loo & ILvFT Patents Co. v. Gatuels 
(B. O.). [19273 4 D. L. P. 95 ; 11927] 
2 W. W. R. 753.— CAN. 


PART XIV. SECT. 2. SUB-SECT. 10.™ 

D. (a) 

so. Expiration of pateMt .] — An action 
for daniagoH for infringement of a 
patent will He, olthongli the patent has 


expired. — Jknvnh v. Jenyns, [1927] 
S. K. Q. 313.— AUS. 

PART XVI. 

p. Revsd., [1924] 4 D. L. II. 484. 
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Cases 30--171. English and Empibe Digest Supplement. 


PAWNS AND PLEDGES. 


Part 11. — Pawns at Common Law. 

30, Add, AnnoiationJ^ : — Refd. Albemarle Supply 1. Add, Annotation : — Refd. Lowther v, Harris, 
Co. V, Hind (1927). 43 T. L. R. 652 ; RepubHca [1927] 1 K. B. 393. 

de Guatemia v, Nunez, [1927] 1 K. B. 669. 168. Add, Annotation : — Consd. Lake v, Simmons, 

[1927] A. 0. 487. 

138. Add, Annotatio7i : — Consd. Weld v, Petre 171. Add, Annoiaiio^x : — Refd. Lowther v. HaiTis, 
(1928), 97 L. J. Ch. 399. [1927] 1 K. B. 393. 
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ToL XJUCVIL-Oases 7—268. 


PEERAGES AND DIGNITIES. 
Part I.— Peerage. 


7* Ad4. Annotation: — Mentd* James v. British 
General Insoe*, [1G27] 2 K, B. 311. 

,] — Deft, having voted at the 

election of Scotcn peers ; — Meld .* asa Scotch 
peer, entitled to be discharged from arrest, 
alGiough his vote had been protested against, 
his claim to the title disputed, & never 
recognised by the House of Lords or at ct. — 
DiOBY V, Stirling (Lord) (1831), 8 Bing. 


55 ; 1 Dowl. 248 ; 1 Moo. & S. 116 ; 131 
E. R. 321 ; 8 uh nom, Digby v. Adbyaxdbb, 
1 L. J. 0. P. 42. 

AnnotaHon : — ^Eefd. Sm:,rt u. Johnstone (18.37), Murp. 8c M, 
3A1. 

268. Add, Annotatio'iis : — Generally^ Mentd. 

Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 930; mv, Moscovitch (1927), 138 
L. T. 183. 
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Cases 2— 676. English and Empire Digest Supplement. 


PERPETUITIES. 

Part I. — The Rule Against Perpetuities. 


2. Add, Annoiation : — Refd. He Villar, Public i 
Trustee Villar, [1928] Oh. 471. i 

19a, .] — Clementi v. Fielding (1848), 12 

L. T. O. S. 309. 

29. Add, Annotation Refd. I. R. Comrs. n. 
Bone (1927), l.S Tax Oas. 20. 

54. Add. Annotation : — ^Refd. Re Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

66. Add. Annotation : — As to (2) Refd. Be Villar, 
Public Trustee v. Villar, [1928] Oh. 471. 

58 . Add, Citation : — siibsequent proceedings (1788)^ 

2 Term Rep. 241 ; 2 Bro. 0. O. 344,' L. O. 
Add. Annofatio'n : — Refd. Re Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

64. Add. Aywotation : — Refd. Re Lanyon, Lanyon 
V, Lanyon, [1927] 2 Oh. 204. 

66a. Survivor of Queen Victoria’s 

descendants living.] — By bis will dated 
.lune 14, 1921, & conlirmed by a codicil 
of Feb. 2, 1920, testat/or, who died on Sept. (». 
1920, gave his property to his trustees upon 
certain trusts as to income & (;apital for his 
participating issue as therein defined, using 
a well known common foim so as to tie it 
up in such a way that the capital was not to 
vest; until the expii‘ation of “ t/he period 
(mding at the expiration of twenty years 
from the day of the death of tJie last survivor 
of all the lineal des(?pndant8 of Her Late. 
^Majesty Queen Victoria who shall be living 
at the time of my death ” : Ifeid : though 
the existing lives selected were very numerous 
^ it would bo extremely dilficult & expensive 
in the future to ascertain the date of the 
survivor’s d(*ath, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ab initio for 
uncertainty or perpetuity, & the trust 
was valid. — Re Vh^lar, Pitbltc Trustee v. 
Villar (1928), 45 T. 1.. R. 13 ; 72 Sol. .lo. 
701 , C. A. 

67. Add. Annoiations : — As to (4) Apld. Re Villar, 
Public Trustee v, Villar, [1928] Oh. 471. 
(renerally, Refd. Re Villar, Public Trustee v. 
Villar (1928), 46 T. L. R. 13. 

70. Add. Anyioiaiion : — As lo (1) Consd. Athey v. 
Pickerings (1920), 90 L. .T. K. B. 250.^ 


274. Add. Annoiation : — Mentd. Johnson v, Clarke, 
[1928] Ch. 847. 

276. Add. A nnotaiion : — ^Mentd. Manchester Corpn. 
V. Audenshaw XT. 0. & Denton TJ. C., [1928] 
Ch. 703. 

276. Add. Annotation : — ^Mentd. Ilardio & Lane 
r. Chiltern, [1928] 1 K. B. 603. 

293. Add, Annotation : — Refd. Re Cliardon, John- 
ston V. Davies, [1928] Ch. 404. 

295. Add. Annotation: — ^Refd. I. R. Comrs. v. 
Bone (1927), 13 Tax 0^. 20. 

302. Add. Annotation : — Mentd. Re Davies, 

Thomas v. Thomas- Davies, [1928] Ch. 24. 

346. Add. Annoiations As to (1) Consd. Re 

Payne, Taylor v. Payne, [1927 ] 2 Ch. 1 . Refd. 
Re Monk, (HiTen r. Wedd, [1927] 2 Ch. 197 ; 
Re Marshall. Graham v, Marshall, 11928] Ch. 
001 . 

372. Add. Annotation : — d-s’ to (1) Refd. Re 

Lanyon, Jjanyon i\ Lanyon, [1927] 2 (’h. 204. 

397. Add. Annotafiojis : — Apld. Re Marshall, Gra- 
ham i\ Marshall, [1928] Ch. 061, Refd. Re 

Monk, Giffen Wedd, [1927] 2 Oh. 197; 

Re Payne, Taylor v. Payne, [1927] 2 Ch. 1. 

408. Add. Anyioiaiion : — Ueneralhj., Mentd. Re 
(■hardon, .Tohnston r. Davies, [192Sj (Ui. 404. 

408a. Interest in personalty analagous to determin- 
able fee — Gift to cemetery so long as graves 
maintained.]- - l\>stator gave £200 to liis 
trustees on trust to invest it, iV to pay thf‘ 
income thereof to a cemetery co. during such 
l)(»riod as tlR»y .shall continue to maintain 
k keep ” two specified graves “ in the 
cemetery in good order <fc condition with 
flowers k plants thereon, as same have 
hitherto been kept by me,” & he declared 
that, if the graves should not be kept in such 
order k condition, his trustees should pay 
& apply the income in manner therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities.- XhiAUDON, 
Johnston r. Davies, [1928] C’h. 404; 97 
L. J. Ch. 289 ; 139 L. T. 201. 

453. Add. Annotation : — Refd. Re Villar, Public 
Trustee n. Villar, jl928] (’h. 471. 

645. Add. Annotation : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 (Ui. 1. 


Part 11. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

676. Add. Annotation : — Refd. Re Villar, Public Trustee v. Villao', 11928] Ch, 471. 
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VoL XXXVn. — ^Perpeioities. Cases 64S— 679. 


Part III. — Restriction of Accumulation, 


646. Add. Annotation : — As to (1) Reid. Athev v. 
Pickerings (1926), 96 L, .T. K. B. 250. 

652ft« Commencenieiit during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a beichelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
i.e., ui^il Nov. 6, 1914, or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor TuaiTied & died leaving three 
children, two of whom were still living. 
Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living wei*e entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), s. 43 (1) 
but that notwithstanding sect. 4,3 (2) any 
income not so applied passed as on an 
intestacy. On »Tuly 20, 1927, the elder child 
attained twenty-one. Si her contingent 


moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, 
the order of Nov. 12, 1914, ought stUl to be 
acted on with i*egard to the younger child’s 
contingent moiety : — Held : (1) the efCect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period. Si 
the income of the younger child’s contingent 
moiety must in the first place be applied for 
her maint>enance under Conveyancing Act, 
1881 (c. 41), 8. 43 (1), S the balance could bo 
validly accumulated i^ider sect. 43 (2) ; 
(2) quite apart sect. 166, the moment 

tho elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income . — lie Mabbb, 
Ward t;. Mabeh, [19281 (3i. 88 ; 97 L. J. Oh. 
101 ; 138 L. T. 318. 

679. u4.dd. Annotaiion : — As to (2) Consd. Re 
. Cha^ros, Farman v. Barrett, [1927] 1 Ch. 466. 
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8 — 114 . 


English and Empire Digest Supplement. 


PERSONAL PROPERTY. 

Part I. — Definitions and Enumeration. 

9. Add* Annotation Refd. JF^ Mason (1928), 07 L. J. Oh. 321. 


Part III. — Ownership 


94. For ** — ^Mutual vdlls by husband Sc wife — 

Agreement not to revoke ” read ** 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.** 


.] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


each other for life, Sc for their nieces after 
the death of the survivor : — Held : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy . — Re Wilpord’s Estate, Taylor 
V. Taylor (1879), 11 Oh. D. 267 ; 48 L. J. Oh. 
243 ; 27 W. R. 465. 

Annotation : — Befd. In the Estate of Keys, Walker v. Gaskill, 
[1914] P. 192. 


Part IV. — Alienation. 


114. Add* Annotation : — ^Refd. Republica de Guatemala v* Nunez, [1927] 1 K. B. 669, 


PART III. SECT. 4, SUB<S£CT. 2* 

, How arising — Jo-int purchase of 
, — Held : even If the shares 


were purchased cfnt of money con- 
tributed in equal amounts. Sc thouph 
transferred into the joint names of 
the purohasora, the smmYS were hol<l 


by them In equity as tenants in com- 
mon. — 0*OoNKELLr. Habhison, [1927] 
I. R. 330.- m. 
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VcL XXXVn.— Cases ir -186. 


POLICE. 

Part ii. — Police Forces. 

4. Add. CitaUon : — 1 B. R. A. 500. 

Part V. — Legal Proceedings by and against Police. 

100. Add. AnnoiaHon Refd. B. v. Ely JJ., Ex p. Mann (1928), 46 T. L. R. 92. 

Part VII. — Superannuation and Other IMlowances. 

186. Add Annotation : — Apld. Piper v. St. Marylebone IJcensing J.T., [1928] 2 K. B. 221. 
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Cases 81-1616. 


English and Empire Digest Supplement. 


POOR LAW. 

Part I. — Poor Law Authorities. 


31. Add, CUaiiom 96 L. J, K. B. 741 ; 137 
L. T. 568 ; 26 L. (1. R. 207. 

4*1. Add, Annotation : — Mentd. Harnett v, Fisher, 
[1927] A. C, ly73. 


188. Add, Amiotatio?i : — As to (3) Consd, R. 
Grain, Ex p, Wandsworth Grdns., [1927] 
2 K. B. 206. 

225a. Within what time proceedings must be taken.] 

- -vipplts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 58. 
In Peb. 1 927 applts. made a ’(vritten a})plica- 
tion to resp. for repayment, & in Aug. 1927 
sununonses were issued against resp. 
against his employers to recover the amount, 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
A: they dismiss(;d the summons : — Held : 


105. Add, Annotation : — Refd. R. v. Grain, Ex p, 
Wandswoi*th Grdns., [1927] 1 K. B. 640. 


of the Poor. 

the matter of complaint <lid not arise until 
the application for repayment was made. — 
Ashby-de-la-Zouch Guaijdians v. Summers, 
[1928] 2 K. B. .397 ; 97 L. J. K. B. 397 ; 
139 L. T. 46 ; 92 J. P. 72 ; 44 T. L. R. 406 ; 
72 Sol. .lo. 241 ; 26 L. G. R. 245 ; 28 Cox, 
O. O. 494, I). 0. 

225b. In what court proceedings must be taken.] — 
A ct. of summary jurisdiction is not a 
“ county ct. or other ct. for the recovery of 
small debts ” within Poor l^aw Act, 1927 
(c. 14), s. 46 (1), A’ under that sub-sect, relief 
^ granted by way of loan by the guardians to a 
poor person cannot be recovered therein. — 
Evans v. Morgan, [1928] 2 K. B. 527 ; 97 
I.. J. K. B. 703 ; 139 L. T. 612 ; 92 J. P. 
146 ; 44 T. L. R. .544 ; 26 L. G. R. 386, D.O. 


Part IV. — Relief 


Part V. — Settlement. 


327. Add, Citations 2 R. B. 611 ; 96 

L. K. B. 793 ; 137 L. T. 524. 

335. Add, (JitatioHs : — 96 L. J. K. B. 611 ; 137 
L. T. 98 ; 91 J. P. 41 ; 26 L. G. R. 21, H. L. 

415. Add. Annotatioti : — Refd. Norwich Union v. 
Henstead Union, [1927] 2 K. B. 511. 

436. Add. Annotation : — As to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K. B. 511. 

482a. Nurse — Sent to training establishment.] 

— On .July 20, 1920, A. signed an agree- 
ment at 0. in the parish of P., by which she 
was to undergo a year's free training in 
nm*sing under the 0. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to I), on the 
same day for her training & returned to C. 
on .July 9, 1921. She remained at O. under 


her contract till .July 2, 1924, on which day 
she was allowed to go on Jioliday, & had no 
intention of returning, as her three years 
expired during her holiday. Slie subse- 
quently became chargeable as a pauper 
lunatic : — Held : since she had not resided 
physically .in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921. — Parnham 
Guardians v. Cambridge Guardians (1928), 
45 T. L. R. 73, D. C. 

720. Citations : — For “ (1733), Cun. 76 ; 2 Sess. 
Cas. K. B. 245," read “(1734), Cun.T|76; 
1 Sess. Cas, K. B. 251." 


Part VII. — Vagrancy, 

1616. Add. Amiotation : — Refd. R. v. Grain, Ex p, Wandsworth Grdns,, [1027] 2 K, B. 206, 

PART IV. SECT. 1. 

r i. *.] — Butts v. SVdney Minks, 11927] 1 D. L. R. 640 ; 59 N. S. R. 90. — CAN. 
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VoL XX3Cm— Poor Law. Cases 1672a, 1672b 


Part VIII. — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband’s entry into insurance.”] — The 

expression “ entry into insurance ” in 
Widows', Orphans’, & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 5, means “ last 
entry into insurance." — ^Wadswokth v. 


Ministeh of Health (1927), 138 L. T. 519 ; 
44 T. L. B. 169, D, 0. 

1672b. Contributions — Payments made after 

appointed day — Widows’, Orphans’, Sc Old Age 
Contributory Pensions Act, 1925 (c. 70), 

s. 8 .] — Taylor v. Minister of Health, 
[1928] W. N. 244, D. O. 
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€^ 1 . 


Ewlish and Empire Diobbt Supplement. 


POST OFFICE. 

Part II. — Constitution. 

1. Add. Annotation : — ^Refd. Mackenzie-Kennedy v. Air Council, [1027J 2 K. B. 617. 
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POWERS. 


Part ill. — Construction of Powers. 


28* Add, Annotation : — Refd, Re Mathicson, 
[1927] 1 Oh. 283. 

188a. Power to appoint part of share— Whether 


including: accrued shares.] — I^eHxTTOHiNsoK’s 
Settlement, Ex p. Dunn (1862), 6 De G. & 
Sm. 681 ; 17 Jur. 69 ; 64 B. R. 1297. 


Part IV. — Exercise of Powers. 


164. Add, Annotaiion : — ^Mentd. Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 

187a. — Appointment on ** protective trusts.**] 

—Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., directed his 
truces to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. : — Held : as 
the appointment upon “ protective trusts,** 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be st.ruck out of the will for all pui*- 
poses ; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
shoifid hapijen depriving him of the right to 
receive the income, &; subject thereto for the 


granddaughter M.^absoliitely. — Be Boulton^s 
Settlement Trust, S^wart v, Boulton, 
[1928] Oh. 703 ; 97 L. . Oh. 243 ; 139 h. T. 
288. 

208. Add, Annotatio7iii : — Retd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 ; H. & H., [1928] P. 206. 

299a. .] — Ellis v. Atkinson (1792), 3 Bro. 

0. 0. 566 ; 2 Dick. 769 ; 29 E. B. 701, L. 0. 

Amiotaiimis : — ^Refd. Socket v. Wray (1 
48.3 ; Guise v. Small (1794), 1 Aiifit. 

Newman (1798), 4 Vee. 129 ; Sperlinf 
8 Vos. 164 ; Parkes v. White (1805), 11 
V. Chambers (1805), 10 Vos. 680 ; 

(1816), 1 Madd. 268. Mentd. Pybus 
Bro. C. O. 340. 

360. Add. A^inoiation : — Mentd. Re Brooks, Public 
Trustee v. White, [1928] Oh. 214. 

637a. .] — Guinand V, Naish (1846), 6 L. T. 

O. S. 18 ; 9 Jur. 703. 

748. Add, Annotaiion : — Consd. Re Ohartres, Bar- 
man V, Barrett, [1927] 1 Oh. 460. 

768. Add, Annotation Re Mathieson,’ 

[1927] 1 Oh. 283. 

783, Add, Annotation : — Refd. Be Bower Williams, 

! Exp, Trustee, [1927] 1 Oh* 441. 


793). 4 Bro. O. O. 
277 ; Whistler v, 
V, lioohfort (1803), 
Ves. 209 ; Rioharas 
Francis v. Wigsell 
V, Smith (1791), 3 


Part V. — Appointment Not in accordance with Terms 

of Power. 


880a. Appointment to tiustees of child *s 

marriage settlement — Share settled.] — A 

daughter being entitled under the maiTiage 
settlement of her father ^ mother to such 
share & intere^st in land & money as the sui*- 
viving mother should appoint, provided by 
' her own marriage settlement that all such 
share & interest to which she should become 
entitled, under her mother *r settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Foxu* years after the marriage 
the mother appointed a sum to bo paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the .daughter’s share & interest 
under the maiTiage settlement of the father 
& mother : — Held : this was s\ibstantially 
an appointment to the daughter, & valid. — 
Limbbrt V, Grote (1832), 1 My. K. 1 ; 
39 B, R. 681 ; siti) 7iom, Lamsard v, Gbotb, 
2 L. J. Oh. 10. 


PART III. SECT. 8. 

Ml. Fewer to donee to pass corpus as 
tucll o« income.]— Shaw v, Shaw (1927), 
69 N. S. H. 349.--CAN. 


PART IV. SECT. 10, SUB-SECT. 2.— 

B. (»). 

688 ii. — .1 — In execution of the 
powers reserved by a marrlasre settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 


to hold the net purchase-money already 
received & to bo received in respect of 
a certain contract of sale upon trust, 
ou the death of the survivor of the 
appointors, as to three several sums of 
£16,000 for each of three of their 
daughters, & as to £12,500 for their 
founih djaughter, & as to the re* 
mainder ” one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,000, of wWoh 
£20,000 had already been paid. Tbe 
oontrsust of sale was subsequently 
rescinded on the purchaser paying a 

841 


further sum of £20,000 : — Held : in 
the events which he^ happened, the 
prlndple that, where a person disposing 
of a sum among different pomons acts 
on the assumption that he is dealing 
with a fund of specific amount, Sc gives 

g a^ of the fund to one or more persons 
^ the residue to another, if the fund 
falls short, all the gifts abate pro- 
portionately, would not apply. Sc the 
sons would get nothing imder the gift 
of the ** remainder,”— A'Bbokbtt v, 
Tbubtebs, Exbcutobs Sc Aobnot Co. 
(1908), 6 0. L. R. 612.— AUS. 



Cases 872a ~1288a. English and Empirk Digest Supplement. 


Part VI. — Excessive, Defective, 

872a. Appointment on ** protective 

trusts.’*] — <Ee Boulton’s SETTlifeMENT Teust, 
Stbwakt V, Boulton, No. 187a, ante, 

887. Add, Annotation : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 Oh. 1. 


Part VIII. — Extinguishment 

1105a. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her will 
the 'wnfe expressly refrained from exercising 
a i>ower of appointment, which sh(^ had, but 
abstained from extin^iShing it, & confined 
the operation of her will to her own property, 
there was notliing in the husband’s will, I 
which either put the wife to her election or I 


and Fraudulent Appointments. 

891. Add, Citation : — subsequent proceedings, 2 
Bro. 0. C. 344, L. 0. 

1051. Add, Annotation: — As to (1) Refd. Be 
Lanyon, Lanyon v..I.ianyon, [1027] 2 Oh. 204. 

1052. Add, Annotation : — ^Mentd. Re Ohardon, 
Jolmston V. Davies, [1928] Oh. 464. 


and Suspension of Powers. 

put her in the position of seeking at the same 
time to appiobate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of api)ointmont by 
a subsequent will. — (JRAY v, PERPETUAL 
Trustee Oo., [1928] A. O. 391; 97 L. J. 
P. C, 85 ; 139 D. T. 409 ; 44 T. 1.. R. 054 
P. O. 


Part IX. — Powers in the Nature of Trusts. 


1238a. -.] — Davie v. Hooper (1711), 6 

Bro. Pari. Oas. 61 ; 2 E. R. 926 ; suh nom, 
Davy v. Hooper, 2 Vem. 666 ; 1 Eq. Oas 


Abr. 3ci6, pi. 6, II. lu, 

Afinoiatuma : — Refd. BellaHiK Uthwait (1737), WohI. temp. 

Hard. 273 ; Cholmondoley v, Moyrlck (1758), 1 Edeu, 77. 


PART VI. SECT. 1, SUB-SECT. 2.— -A. 

1 i. .J Whore the exorolso of a 

power, III HO far as It purported to 
i-educe the right of fee conferred on the 
objects of the power to a life rout, was 


vUra vires & invalid : — Held : as it wuh 
iuipossiblo to separato tlie valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 


the IriiHlcr, 11 k* whole excrcsise of the 
powtM* f(*ll 1.0 he dlsriigardod. — M ao- 
KK.V/irK’S Tuumtkkk V, MA(,’K 
[11)27] 8. (*. 121. - SCOT. 
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Vol X3acvn.-Ca8e$ 12-^90. 


PRESS AND PRINTING. 

Part II. — Printers and Publishers. 

12« Add. Annotation : — Mentd. Dominion Press v. Oust^^ms & Excise Minister, [1928] A. 0. 340. 


Part III. — Editors, Authors, and Journalists. 

40. Add, AnnotcUion Refd. Messager v, British 

Broadcasting Co/(1928), 97 L. J. K. B. 251. 44. Add, Annofation : — Refd. Messager v. British 
42. Add, Annotation : — ^Mentd. Messager v. British Broadcasting Co., [1927 1 2 K. B. .543. 

Broadcasting Oo., [1927] 2 K. B. 643. 


Part IV. — Newspapers. 

90. Add, AiDioiaMon : — Refd. Hinanide v. La Maison Kosmeo (1928), 139 L. T. 366. 

PART III. SECT. 3. 

80 . JMUy to heconn'. ovAjua inU'd 'nuih It, in dulU's tC’ lutbiUtun.] — K. E, r. Maunq Tu Saw (1927), I. L. R. 0 Kati. 39. IND. 
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Cues 176^1802a. Ekgush and Empire Diassr Supplement?. 


PRIZE LAW AND JURISDICTION. 

Part III. — ‘Enemy Character. 

176. Add- Annotation : — Refd. Saesoon v- International Banking Oorpn., [1927] A. 0. 71 1. 


Part VII. — Contraband. 

866. Add- Annotatum : — Generally, Refd. Sassoon v. International Banking Oorpn., [19'27] A. 0. 711. 


Part X. — Claims. 


1177a. -.] — The Anna Ohbistiana (1778 ), Hay 

&; Marr. 161 ; 166 E. R. 37. 


1189a. — .] — The Vrouw Henrietta (1803), 6 
Ch. Rob. 76, n. ; 166 E. R. 702. 

Annotatioti, ApM. The Roland (1915), 84 L. J. P. 127. 


Part XI. — Procedure. 


1802a. Ship formerly enemy property- The Hockino, The Genesee (1917), 8 

Transfer of . ownership.] — The Kankakee, Lloyd, Pr. Cas. 74, P. C. 


PART V. SECT. 4, SUB-SECT. 3.— A. 

671 i. lAabUiiy for wrongful capture}- 
— Thk Zodiack (1812), Stewart, 333. — 

CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 

f. Unvad,.^ Stewart., 38, n. 

PART VI. SECT. 7. 

n. Kevad.t Stewart, 38, n. 


PART VII. SECT. 6, SUB-SECT. 4. 

r. Revad-t Stewart, 122, n. 
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VoL ZSZVin.-<:iaies 11—701. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 


Part l.—Acts 

11. Add, Annoiedion: — Consd, Musmann v, 47, 

Eogelke, [1928] 1 K. B. 90. 

14. Add, Annotation: — ^Apld. Bngelke v, Mus- 

mann, [1928] A. O. 433. 50^ 

16. After the oross.-reference following this cas^ 
add Status of person claiming diplomatic 
privilege.] — See CoNSTirtrTioNAi. Law, No. 


of State. 

Add. Annotation : — ^Refd. Be Mason (1928), 
97 L. J. Ch. 321. 

To the cross-references following this case 
add ** Decrees of Russian Soviet Government 
— Effect of.] — See No. 13, ante ; Companibs, 
Nos. 8523, 8624, 8527a ; CoNSTiTuriONAli 
Law, No. 387a ; Insurance, 712a.” 


Part III. — Exercise of Statutory Powers, Duties, etc. 


90. Add, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

147. Add, Annotation: — ^Refd, St. Anne’s WeU 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

178. AdA, Annotation : — ^Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Ch. 235. 


209. Add, Annotation : — As to (5) Consd. Dee 
Conservancy Board i?. McConnell, [1928] 
2 K. B. 169. 

317. Add, Annotation : — ^Refd. Scammell v, Attlee 
(1928), 45 T. L. R. 76. 

330. Add, Annotation : — Refd. Scammell v, Attlee 
(1928), 46 T. L. R. 75. 


Part IV. —Exemptions from Liability. 


387. Add. Citation- : —1 38 L. T. 8. 

891. Add. Annotation : — ^Refd. Oonstanfcinesco v. 
B. (1927), 11 Tax Oas. 730. 

436a. Failure to record appearance— Officer 

of court.] — PmcH v. Rislby (1693), cited 

Poph. 26 ; 79 B. B. 1146. 

Annotation ; — Kentd. Doo d. Hayne v. Kedtorn (J810), 
12 ESiSt/, 96. 

483. Add, Annotation : — Refd. L. C. C. v, Hacknev 
B. C., [1928] 2 K. B. 688. 

541. Add,, Afinotatwn : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 


601. Add, Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

604. Add, Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

636. In the third lino of the existing paragraph 
read “ 1813 ” for “ 1913.” 

698. Add, Annotation : — Consd. Wisbech R. D. C. 
V, Ward (1928), 138 L. T. 308. 

701. Add, Citations : — [1928] 2 K. B. 1 ; 97 L. J. 
K. B. at p. 69 ; 138 L. T. 308 ; 26 L. G. R. 10. 


PART lU. SECT. 4, SUB-SECT. 1. 

aa. Delete this ease. 

* 

PART III. SECT. 4, SUB-SECT. 3. 

n, JRevsd,, [19231 S. C. R. 307. 

PART III. SECT. 5, SUB-SECT. 1. 
102 xiv. Eevsd,, 31 S. O. H. 61. 

PART III. SECT. 6, SUB-SECT. 2.-~B. 

268 i. Cteneral rule ,} — Subatek, Baba. 
Bazaab Oo., Ltd. v. municipal Corpn. 
OF Rangoon (1927), I. L. R. 6 Ran. 
722.— IND. 

PART III. SECT. 9, SUB-SECT. 2. 

816 i. Whether general jurisdiction of 
courts ousted,] — Deft, oorpu. eredbed a 
power-house. Sc pltf . claimed damages 
against the oorpn. for the escape of 

r t Sc smoke nom the power-house, 
asked for an Injimotion to restrain 
the oorpn. from using the power- 
house as it was being used : — Beld : 
pltf. must be nonsuit!^, as hisionly 
remedy must be determined in the 
manner provided by Public Works 
Act, 1908.— O’Bribn V , Wellington 
Orry Oorpn., [1928] N. Z, L. B. 215.— 
H,Z, 

PART IV, SECT. 8, SUBJECT. l.—A. 

c i. — — Secretary of State for India 


in Council,] — In order that a contract 
may be binding upon the Secretary of 
State for India in Council, it must be 
made in strict conformity with the 
proylsions laid down In the statutes 
governing the matter. — Kessoram, 
PODDAR & Co. V, SsailETARY OP STaTB 
FOR India (1926), T. L. R. 54 Calc. 
969.— IND. 

sf. Indemnity Act, 1920 (c. 48) — 
Effect of,] — Indemnity Act, 1920, 
8. 1 (1), does not apply to actions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts. The saving of actions in respect 
of “ rights under, or alleged breaches 
of, contract *’ contained in sect. 1 (1) (b) 
applies to cases in which rights imder 
a contract have been interfered with, 
or a contract has been directly 
breached, by the exercise of some 
prerogative power. — Greenock Corpn. 
V , The Admiralty, [1928] S. C. 227. — 
SCOT. 

PART IV. SECT. 3, SUB-SECT. 4.— B. 

t. Bevad,, [19271 1 T). L. It. 969 ; 
[19271 S. C. R. 226, 

PART IV. SECT. 4. SUB-SECT. 1. 

548 ii. .3 — Be O’Connor v. 

LemieUX, [1927] 3 D. L. R. 831 ; 60 
O. L. R. at p .374.-~CAN. 
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PART IV. SECT. 6, SUB-SECT. 8,— 

B. (c), 

g i. Board of Public VtHUy 

Commissioners — Public UtUiHes Aci, 
1923 (c. 53), 8, 137 (2).]— Jfe Stanton 
& Gordon, [1927] 1 D. L. R. 273 ; 
119261 3 W. W. R. 769 ; 22 Alta. L. R. 
387.— CAN. 


PART VI. SECT. 8, SUB-SECt. 2. 

739 ill. Harbour trustees ,] — 

The mere fact that bodies such as 
harbour trustees administer their 
undertakings under Acts of Parlia- 
ment is not suffioient to entitle thorn, 
as successful defenders, to expenses 
as between agent Sc client under Public 
Authorities noteotlon Act, 1893 (c. 61) 
B. 1 (5). They must base their motion 
upon such of the enactments regulating 
tneir constitution & fwotions as are 
relevant to the question whether the 
action was *’for an act done in pur- 
suance, or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 
default in the execution of any such 
Act, duty, or authority.’* — living - 
ilTONIA 8,8. Uo., Im). V , Oltde 
Navigation Trustees, [1928] S. C. 
270.— SOOT. 



Protection — Public Authorities 


Protection 

AM* — As <o (1) Consd* Seaming 

T V. Atltee (1628), 46 T. L. K. 76. 

76ft* Addm Annakfiion. : — ^Refd. Graigola Merthyr 
Co. t). Bwanaea Corpn. (1928), 138 L. T. 465. 

78Qa. iSf. P. Moss v, Salford Oorpn. (1908), 72 
J.P. Jo.341. 

7ftft. Add. Annotation Graigola Merthyr 

Co. V. Swansea Oorpn., [1928] Ch. 236. 

Add. Annotation : — Refd. Scanimcll v. Attlee 
(1928), 46 T. L. R. 75. 

795. Add. Annotation : — Refd. Scammell v. Attlee 
(1928), 45 T. L. R. 75. 

800. Add. Annotation : — Mentd. The Hai'kaway, 
[1928] P. 199. 

803. Add. Annotation : — Apld. Graigola Merthyr 
Oo. V. Swansea Oorpn., [1928] Oh. 235. 

804. Add. Citations :~[192S]Ch.2S5 ; dlL.J.Vh. 

135 ; 138 L. T. 465 ; 92 J. P. 8 ; 26 L. G. R. 

,58. 

839. Add. Annotation Consd. Scammell v. Atleo 
(1928), 45 T. L. R. 75. 

854. Add. Annotation : — to (1) Refd. Scammell 
i;. Attlee (1928), 46 T. L. R. 75. 

854a. — ,] — Where deft, appears to be acting 

as a member of a public body under statutoiy 
authority & pleads the six months’ limitation 
imj)osed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in I'cspect oi his 


Act. 

acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft, was not 
really intending to act in pursuance of his 
statutory authority, but w^ using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. arc found pm*porting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence vt such a dis- 
honest motive the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence. — Scammell (G.), Ltd, v. 
Attlee (1928), 45 T. L. R. 76, V. A. 

863. Add. Amiotatio7i : — Apld. Graigola Merthyr 
Oo. V. Swansea Oorpn., [3928] Oh. 235. 

864. Add. Annotation : — Consd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1928] Oh. 235. 

869. Add. Annotation : — Refd. Graigola Mcrthyi 
Oo, t\ Swansea Oorpn., [1928] (’h.^235. 

870. Add. Annotaiio7i Consd. Graigola Moithyr 
('O. V. Swansea Oorpn,, [1928] (/h. 236. 

876. Add. Annotation : —Refd. Scammell v. Attlee 
(1928), 46 T. L.R. 75. 

888. Add. Annotation : — Mentd. Pickford v. Quirke, 
Pickford v. 1. R. (\)mr8. (1927), 138 L. T. 600. 

955. Add. AmtotaiUm COTi^d. Graigola Merthyr 
Oo. V. Swans€*a Oorpn., [1928] Oh. 235. 


PART VI. SECT. 6, SUB-SECT. 1. 

sm. Admiralty proceedings in 
Exchequer Court of Canada — Act not 
npplicable,]-~SYDSJiY, Cape Breton 
& Montreal S.S. Co. v. Montreal 
Harbour CoMRS. (1913), 15 Exch. C. R 
1 ; 20 D. L. R. 828.— CAN. 

PART VI. SECT. 6, SUB-SECT. 3. 

gp. Continuing trespass — Action not 
barred by Towns Incorporation Act. 
1895 (r. 4). J— Archibald v. Truro 
Corpn. (1900), 33 N. S. R. 401.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6. 

n (p. 133) i. Where action, in 

respe(d of want of repair caused by 
misfeasance .] — Prentice v. Sault 31^;, 


Marik, [19271 4 1). L. R. 800; «1 
0. L. R. 246.— CAN. 

0 (p. 134) 1. As to injuries .] — 

Mills v. City of Lethbridge (Alta.), 
[19271 4 D. L. R. 1019; [1927J 3 
W. W. K. 421.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

1 i. Of weights yneamres .] — 

Held : G) the office of inspector was 
a freehold public office tenable during 
life or good behaviour : (2) an inspector 
was not liable to dismissal at the 
pleasure of the Governor • in Council 
as the holder of a public office under 
the Govt., but could only be removed 
from office by the justices in potty 


sessionR for good cause, & after being 
called upon to show cause against his 
removal ; (3) the acceptance of a 

salary did not affect the tenure of his 
officii, or render him liable to dismiasal 
by the Govt. a« a public servant. — 
Ex p. Kvanh (1909), lO S. R. N. S. W. 
1 ; 26 N. S. W. W. N, 189 ; 9 0. L. R. 
140.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 2. 

n. For “ WiGG v. Coohkanb v. A.-G., 
[19271 I. R. 285 ” i-ead " Wigg ti. 
A.«G. OF Irish Free State, [19271 
A. C. 674 ; 96 L. J. P. O. 88 ; 137 
L. T. 460 ; 43 T. L. IL 457.” 

See. further. Dependencies, Nos. 
714b, 714c. 
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voL xx3[vni.-c«8ei ao-sfl. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 


20 . 


29a. 


Part III. — Control by 

Add, Annotation :~-As to (1) Consd. Credit 
Oafl Co. V, Croditon C. C., [1928] Ch. 447. 

— ,] — Yhe duty of a local 

authority under 1875 Act, s. 15, to keep 
sewers in repair cannot bo enforced by an ; 
action by a ^vate ptspson for a mandatory 1 
injunction. The proper remedy is a corn- 1 


Ministry of Health. 

plaint to the Minister of Health under sect. 
2 h 9 of the Act. — Oiabk ti. HpsoM Bubai. 
'*’‘”"”'’1' CouNon. (1928), 45 T. L. B. 106 : 
.To. 


38 . 


r. L. 


\ Epsom 


Part V.— Bye-Laws. 


120. Add, Amiofaiion : — Refd. Bean Klaxton 
H. I). C. (1928), 139 L. T. 320. 

121a. •] Pltfs,, a finii of buildf'rs who 

had, as a private enterprise of tlieir own. j 
built a number of houses upon land situate i 
within the jurisdiction of defts., bad no1 
cornplied with defts.’ hve-laws as to tire 
drainage, with the* result, tliat dift'ei‘enc(*s 
arose between the parties. Subsequently, 
by agreement, defts. appointed a sub- 
committee to settle all outstanding mattei-s, 
& an agreement was arrived at botwt'en jdtfs. 
A the sub -committee. One of the terms of 
that agreement was that ))lt.fs.’ drainage 
schenre should remain, although it w.as cim- 
trary to defts.’ hye-laws. 1 lefts, having 


repudiated the agreement to which their 
sub-commitk‘e was a party, pltfs. brought an 
action claiming speciftc performance :—Held : 
as it had not been established that the build- 
ing of the houj^es by pltfs. was, or formed part 
of, a bousing scheme to which Housing Act, 
Ut25 (c. 14), s. 99, airplied, the verbal con- 
tract made by the sub -committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-con\mittee a 
power of ontei'ing into any such contract. 
Neither had the Minister* power under sect. 99 
to i*elax the bye-laws in a private building 
scheme. - WiiJJAM Bean Hi Sons. 1/ro. v, 
Klaxton IUjhal llisTHurr CouNruii (1928), 
IB9 li. T. ; 92 4. P. 121 ; 29 L. G. R. 
:m, P. A. 


Part VII. -Particular Provisions. 


286. Add. A n notation : .4s to (3) Apld. Bean v. 

Elaxton R. D. V. (1928), 139 L. T. 320. 

308. Add, Annotation : -Apld. Bean v. Flaxton 
R. P. 0. (1928), 139 Iv. T. 320. 

333a. Relaxation of bye-law—Under Housing Act, 
1925 (c. 14), s. 99.] — Williaivt Bean & Sons, 


I.TD. V. FJ.AXTON KiniAl. DlSTlUCT < ■OUNCIJ., 
No. 121a. ante. 

339. Add. Annotation : — Generally^ Refd. Graigola 
Merthyu* Oo.- v, Swansea Corpn., [1928J Ch. 
325. 

341. Add. AnnoM'ion -Mentd. Graigola Merthyr 
t'O. r. Swansea I’orpn., [1928] Ch. 235. 


PART V. SECT. 1. 

a (p. ir)6) i. Uaihimif U’- 

Mu'mH'pid Board-" Doc H not validol 
imalid bye-law.] — He Casa Loma, 
[1«271 4 D. h. 11. 04.5: 01 O. L. U. 
187. — CAN. 

a (p. 166) ii. — J^eave to appeal 

from Board — (Grounds for nrantimi .] — 
He Casa Loma, 1,1927] 4 1). L. 11. 046 , 
01 O. L. It. 187.— CAN. 

ee (p. 1.56) i. .W* 

McCittoheon & Tokonto Corpn. 
(1803), 22 U. C. R. 613.— CAN, 


PART V. SECT. 2, SUB-SECT. 1. 

dddd. Foxoroft & 

London, [1927] 4 D. L. K. 084 ; 61 
O. L. R. 209.— CAN. 


f ART V. SEOT. 2, SUB-SECT. 2. 

54 lii. .J — He, Dttnloi* & Town- 

ship OP DotiRO (18.59). 18 U. 0. R. 

227.— CAN. 


ee (p. 160) I. - — Hye-law ereaUng 
lien — For unpaid water raies — Ultra 
vires.]— B xxrohell v. Sxpney Co^n., 
[19271 I D. L. R. 486 ; 69 N. S. R. 


94.— CAN 




t (j). 161) i. Hate likely to 

produce less money than required.]- 
Held : the ot. worilcl not Interfere. — 
He Gilchrist & Sullivan Corpn. 
(1879), 44 U. C. R. 688.— CAN. 

se. RegiUcUion of botanic park — 

Bye-law prohibiUno meetings urUhout 
consent of govemore— Valid .] — Fox v, 
Allcitoroh, [1926] S. A. S. R. 384. — 
AUS, 


gf, lAcemring iacertis.] — He 

BRODIB & B0WMANVU>LE CORl’N. 
(1876), .38 U. C. H. 580.— CAN. 


gg. Bye-law increasing service 

ax—Imalid.]~^ixm)r v. Edmonton 
JOHPN. (Alta.). [1925] 1 p. L. R. 256 ; 
19241 3 W. W. R. 936.— CAN. 


PART V. SECT. 4. 

i. Attorney -General .] — Where 

law resulting from the exorcise of 
satutory power to make a bye-law 
rates for tho general advantage 
bhe public at large, none but the 
31. may sue in respect of its breach. 
1 .-G. & Lumijiy V. T. S. GiJ^ 

L bTD» [1927] V. L. R. 22 ; [1927] 

T xS OQQ 
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PART VII. SECT. 2, SOB-SECT. 1. 

k i. Requiring licence — Valid. ]- 

Wroblewski V. McLaren (1927). 29 
W. A. L. R. 24.— AUS. 

PART VII. SECT. 6. SUB-SECT. 2.— C. 

•n. “ Addition to buHdingr-fVhat 
amounts to — Not new gambrel roof in 
lieu of old pitch rf)o/.}-~DANBY v. 
Villaoe of Wakaw & KRAT78 (Sask,). 
[1927] 3 W. W. R. 107.— CAN. 

PART VII. SECT. 5, SUB-SECT. 9.— C, 

329 I. Continuing offence — Erection 
of building wUhmd approved of plans — 
No notice of disapproval ser^ by 
council.] — Held : the contravention of 
the bye-laws was a continuing offence. 

— PORTSTEWART URBAN DISTRICT 

Council V. Hamill, [1927] N. 1. 181.— 


PART VII. SECT. 6, SUB-SECT. 1.— B, 

352 ii. Employer — Evidence 

of contract for medical <6? surgical care 
of employees.]— Victoria 
Mbmobial Hospital v. Booth, Ltd« 
[1927] 4 D. L. R. 1016; 61 0. L. Vi 
293.— CAN. 







i. AM, Ctfation •• 1 K, B, 66, B- 0. 

^2a. From owiiwr— Who lii oumor*! 

A soItm aeting lor the a4muii8tratrix o^ a 
deoeaeed pereon’s estate, employed a ImMer 
to coBeot the rents of tbr^ worldng-d^ 
bouses, k> to pay tbe proceeds over to bhn* 
The local auwority having executed works 
under Hot»ing, Town Planning, etc. Act, 
1919 (c. 35), s. 38 {see, note, Housing Act, 
1926 (c. 14), s* 3), -sought to recover the 
expenses from the solr. as “ owner ” within 
sect. 38 : — Held : he was the owner, though 
he was not the person who received 'the rent 
directly from the tenants, as there might 
be more than one owner, & every one receiving 
the rent, as rent, in succession became the 
** owner.’* — Watts v. Battbbsba Coupn. 
(1928), 46 T. L. B. 86 ; 72 Sol. Jo. 847 ; 92 
J. P. Jo. 747, D. 0. 

502b. Statutory charge — Inoldenoe of 

charge.] — The charge created by Housing 
Act, 1926 (c. 14), s. 3, is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises. — Paddington Borough 
COUNCTL V . PiNUCANE, [1928] Oh. 667 ; 97 
L. J. Ch. 219 ; 139 L. T. 308 ; 92 J. P. 68 ; 
26 L. G. R. 283, 

Annotation : — ^Folld. Bristol Corps, v. Virgin, [1928] 2 K. B 
622. 


. .Bboalag Act, 19^ (c 14), s. 3, is a charge ba 
the itrhble of . the proprietaiy intereste m the 
premises. Si ranks in primity to a iM taxm 
teak already issuing out of the premiaes. — 
Bbisxoii Cobpn. V . ViBOiN, [1928] -2 K. B. 
622 ; 97 L. ;T. K. B. 622; 139 L. T. 378; 
92 J. P. 146 ; 44 T. L. B. 646 ; 26 L. O. B. 
443, D. 0. 

509a. Subsidy — ^Amount— Houses completed aftar^ 
passing of Housing (Financial Provisions Aetj 
1924 (o. 36).] — Stein (John G.) dc CO., I/n>. 
V. Stirung County Councjil BaStebn 
District Cojcmitbb (1927), ^1 J. P. 206 j 
26 L. G. B. 61, H. L. 

500b. Agreement waiving oomplianoe with 

bye-law — Whether authorised Under Housiu 
Act, 1926 (c. 14), s. 99.] — William Bean & 
Sons, Ltd. v, Plaxton - Bubal District 
Council, No. 121a, ante, 4 

583. Add, Citations : — sub nom, R. v, Warb- 
LiNGTON Overseers, 22 L. T. O. S. 304 ; 
18 J; P. 647 ; tmb nom. Ex p, WarbLington 
Overseers, 18 Jur. 494. 

634. Add, Citation : — $ub nom, R. v, Deverbll, 
23 L. J. M. C. 121. 

Annotations : — Refd. R. v, Kingswinford 
Overseers (1854), 2 E. & B. 688 ; Backhouse 
V, Bishopwearmouth (1861), 7 Jur. N. S. 338. 


.] — The charge given 549. Add, Annotaiion : — Consd. WooUiscroft v, 

to a local authority in respect of repairs by ! Stoke-on-Trent Corpn. (1928), 92 J*. P. 160. 


862 iii. Charge on ^HenVs land 

— (Hvea no charge on lana of husband 
for treatment of w^e.] — Be Land 
Titles Act, Be MoOranby Bueal 


Municipality Caveat, [1922] 2 

W. W. B. 898 ; 66 D. L. R. 819.— CAN. 

352 Iv. No precedence over 

prior mortgage .] — Manufacturbus 


Life Insurance Co. v. Flowery 
Plains (No. 33), [1924] 1 D. L. R. 66 ; 
20 Alta. L. B. 100 ; [1923] 3 W. W. R. 
1361.— CAN. 
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RAILWAYS AND CANALS. 


Part II. —Construction and 

186. Add, Annotation :■ — Consd. Manchester Corpn 
V. Audenehaw V, 0. & Denton TT. 0., 119281 
Ch. 763. ^ ^ 

107a. .1 — A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all necessary approaches thereto for 
public use, &; for the reception & delivery 
of goods : — Held : (1) specillc performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
made ; (2) the agreement did not bind the 


Repair of Railways. 

CO. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
oblig(»d them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches ** meant “ proper 
approaches.” — LY'rroN v, Giieat Nouthbun 
Ky. Co. (1856), 2 K. & .T. 394 ; 27 L. T. O. S. 
42 ; 2 Tur. N. S. 430 ; 4 W. R. 441 ; 69 E. R. 
836. 

265. Add, AnnotaiioH .••^Rsfd. Manchester Corpn. 
V, Audenshaw U. C. He Denton I). 0., [1928] 
(3i. 763. 


Part V. — Arrangements between Railway Companies. 

371. Add, Annotation A.s to (1) Distd. Crediton Gas Co. v, Crediton V, [). C., [1928J Ch. 447. 


Part VII. — Railway Companies and their Servants 


598a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1902, 

r. 9.] — The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 
assist him. AVhiLst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & boUi men were killed by an 


up train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which tlie foreman of a giing was entrusted 
wit-li the duty of seeing that a look-out man 
was provided whenever lie or any of his 
giing were at work upon the line was a com- 
pliance with r. 9. The Jury found that the 
CO. had not omitted to x>erforrn their statutory 


PART I. SECT. 4, SUB-SECT. 1. 

gb. Power of federal railwau to sdl 
its aeseUh— Necessity for sanction of 
Oovemor-Oenernl in Oouiicil .] — Oitawa 
Vallby Ry. Co. v. Ckntiial Hy. Co., 
Ltd. (192G), Q. K. 42 K. B. 284.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n (p. 253) i. None 

to Supreme Court of Canada .] — Ckdak 
Rapids Mfo. & Powbk Co. v. Lacosi’E, 
[1927] 2 D. L. R. 83.— CAN. 

PART 1. SECT. 4, BUB-SECT. 6. 

p (p. 254) i. When demurrage 

chargeable,y^3 , Brownleb & Co. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Oas. 291.— CAN. 

p (p. 264) ii. .] — Con- 
solidated liENDERINO Co. V, CANA- 
DIAN National Rys. (1926), 32 Can. 
Ry. Cae. 294,— CAN. 

uu 1. Application of stop-off 

charge ,] — Dominion Millers^ Assocn. 
V, Canadian National & Canadian 
PAomo Ry. Cos. (1926), 33 Can. Ry. 
Oas. 6.— CAN. 

uu ii. Dressing in transit — Application 
of stop-off,] — Neilson Maoann Lumber 
Co. V. Canadian Pacjifio Ry. Co. 
(1926), 32 Can. Ry. Oas. 286.— CAN. 

00 (p. 266) I. .) — Canadian 

Lumbermen's Assoon. v, Canadian 
National & Canadian Pacific Ry. 
Cos. (1927), 33 Can. Ry. <3a8. 1.— CAN. 

PART 11. SECT. 8, SUB-SECT. 1.— 0. 

t U .] — ^Windsor Corpn. v, 

Canadian PAomo Ry. Co. (Wyan- 

J.8. 


DOTTE Street Bridge Case) (1926), 

32 Can. lly. Cas. 26.— CAN. 

sf. TMd)Uity to reconstruct private 
bridge, as highuniy bridge,] — Leduc r. 
Canadian Pacific Ry. Co. (1927), 

33 Can. Ry. (^os. 24. — CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 

B. (b). 

aa. lievsd., 31 S. C. R. 155. 

PART IV. SECT. 1. 

sj. Nxtent of duty — Effect of Railway 
Act, 1919 (c. 68).] — Oolebourne v. 
Harrop (Ont.), 11927] 1 D. L. R. 116 : 
32 Can. Ry. Cas. 208. — CAN. 

324 i. .] — Scott v, Winnipeg 

Electric Co., [1927] 2 D. L. R. 686 ; 
[19271 1 W. W. tt. 739 ; 32 Can. Ry. 
Cas. 397 ; 36 Man. L. R. 367.— CAN. 

824 ii. Power to remove planks — 

From farm crossing,] — MacDonald v. 
Canadian Pacific Ry. Co. (Que.) 
(1927), 33 Can. Ry. Cas. 60.— CAN. 

m i. Bffed of accident causing 

death or injury — Application of “ slow 
order,**] — Re Railway Assocn. of 
Canada & Slow Orders (1926), 32 
Can. Ry. Cas. 238. — CAN. 

m ii. .] — Canadian National 

Rys. o. Hydro Electric Power Com- 
mission & Department of Highways 
FOR Ontario (Westhill Crossinii 
Case) (1926), 32 Can. Ry. Oas. 297.— 
CAN. 

f (p. 309) i. .] — ^Montreal 

Corpn. v. Canadian Pacific Ry. Co. 
OouiN Boulevard Crossing C.iSB) 
1926), 32 Can. By. Oas. 245. — CAN. 
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f (p. 309) ii. .]— Spring- 

field [Village) v. Michigan Central 
Ky. Co. (1926), 32 Can. Ky. Cah. 254.— 

CAN. 

f (p. 309) iii. .] — ^Montreal 

Corpn. v, Canadian National Rys. 
(1927), 33 Can. Ry. Cas. 29.— CAN. 

I (p. 309) iv. .] — Canadian 

National Rys. v. Montreal Tram- 
ways (Guy St. Crossing Case) (1927), 
33 Can. Ry. Cas. 32.— CAN. 

f (p. .^09) V. -Sher- 

brooke CoitPN. V. Canadian Pacific 
Ry. Co. (1927), 33 Can. Ry. Cas. 35.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

a (p. 311) i. — - Whether gate wil- 
fully left open — Gate wilfully opened by 
stranger.] — JiuowND. Great Northern 
Hy. Co., [1927] 2 D. L. R. 316 ; [1927] 
1 W. W. R. 516 ; 32 Can. Ry. Oas. 326 ; 
38 B. C. R. 115.— CAN. 

PART IV. SECI’. 3. 

p (p. 315). Revsd,, [1927] 3 D. L. H. 
888 : [1927] S. C. R. 505 ; 33 Can. 
Ry. Gas. 55. 

P (p, 315) i. .] — ‘fllEMBLAV 

V. Canadian Pacific Ry. (;o. (1927), 
Q. R. 65 S. C. 406.— CAN. 

q (p. 316). Revsd., [1923] S. C. R. 
397. 

o (p. 317). Revsd., 18 S. C. R. 561. 

PART V. SECT. 4, SUB-SECT. 2. 

t. Revsd., 1 O. L. R. 575, 591. 

PART VII. SECT. 1. 

k. Revsd., 47 S. C. R. 634. 
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duty of uro^d^ o look^ov^ man, & that the 
loresnana death was caused by the n^li- 
^nce of one or the other or both of the 
judgment was entered for the co. i--HeU : 
41 ) a motion for a new trial, on the grounds 
of misdiiection & that the verdict was against 
the weight of evidence, must be refused; 
(2) the rule does not require the look*out man 
provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally, (3) Senibh : the duly of the 
railway co. under the rule in any case of 


danger is eai absolute duty to provide a 
look-out man ^ to see that he is instructed 
to act. The co. does not comx)ly with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man ; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man liimself. — IN CENT Southern Ry. Oo., 
[1927] A. 0. 430 ; 90 L. J. K, B. 597 ; 130 
L. T. 613 ; 71 Sol. Jo. 34, 11. 1.. 


Part X.- Railway Tribunals. 


703. Add, A }i)wiaiion : — Refd. R. v, Electricity 
(-■onus., Ex p. YorkshiJ'e Electric Power Oo. 
(1927), 138 L. T. 230. 

755. Add, Amwiaiion : — Held. Rownson, I)i*ew & 
(Tydesdale v, G. W. Ry., L. M. & S. Ry., 
L. & N. E. Ry. Southern Ry. (1928), 19 
Ry. & ("an. Tr. ("as. 235. 

756a. Adjustment of charges to revenue — Railway 
carrying on subsidiary business — Railways Act, 
1921 (c. 55) , s. 68.J — In dealing with tlu^ subject 
of dock undertakings belonging to railway 
cos. tlie Railway Rates Tribunal acceided the 
division between “ j-ailway ” ^ “ dock ” set 
out in the railway cos.’ estimates, by wliich 
all receij)ts & exp(mses in j^espect of railways, 
sidings & wareliouses, wlietlu*r they were 
within the area of a dock or not, w<‘re treated 
as “ railway ” receipts ^ expenses, k all 
receipts k expenses in respect of “ docks ” 
other than those entered as “ railway 
receipts A: expenses, were treated as “ dock ” 
receipts exp(*Uvses : —Held : ( 1 ) t his 

division of receipts k expenditure between 
railways k docks could not be .suj)ported. as 
it involved the exclusion from consideration 
of cliarges at dock wai*ehouscs or storage 


spaces where none of the goods st • U’ed therein 
used railways, k all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for tlieir use ; (2) (Bankes, L.J.) 
under sect. 58 (4) of the above Act the 
Tribunal lias to take into consideration the 
different operations wliich go to make ui> 
the business of a dock undertaking, for which 
operations separate k distinct charges are 
made; (3) Srmbte (SuRt^TTON, L.J.): 
warehousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, k services such tis coopering, are dock 
k not I'ailway chargers. — Manchester. Hhip 
(IVNAl. (Vj.’s & r)0(’K k -fjARBOUR 
xIittkorities AssocN.’s Applications, [1927] 
2 K. B. 154 ; m\ L. .7. K. R. 421 ; 1.37 L. T. 
39 ; 43 T. L. H. 301 ; suh noni. Standard 
("iiAROEs (Docks Harbours k IhERs), 19 
Hy. k ("an. Tr. ("as. 75, V, A. 

T56b —Standard Oharues 

(("OLLECTION k IIeLIVERY-WaREHOUSING) 
(1925), 19 Ry. A: (^an. Tr. C^as. 53. 


Part XIII. — Canals. 

925. Add. Annotatio}} : — Refd. Coleshill xi. IVlan- 

Chester Coipn., [1928] 1 K. U. 770. 1032. Add. Aniiolalio)i .-—Reid. Coleshill v. Man- 

970. Adfl. Annotailon : — Mentd. Dee ("onservancy cliester (V.)rpn., [1928 j 1 K. B. 770. 

Board i\ Mc(5onnell, [1928] 2 K. B. 159. 


PART X. SECT. 3. 

a (p. ,37.'i) i. Over street railway 

incorporated by proHneiid legislature- — 
Work for general adcafdage of Canada.] 
— Where a Htreel railway oo. operating 
within a provinec waa originally 
incoriJoraUicl by a provincial legialatni'ts 
but its undertaking is subsequently 
declared by a Dondnlon Act to be a 
work for the general advantage? of 
(i^anada, the execution of its powers 
is within the jurisdiction of the Board 
of Itallway Comrs. for Canada. -- 
Quebec Piailwa^y, Light & Power 
Co, r. Montcalm Land (^o., [1928] 1 
D. L. B. 143 ; [19271 S. C. R. 545.— 
CAN. 

a (p. 375) ii. Under Hallway Ac i 

ss. 345, 3.51. J — Provinces of British 
Columbia & Alberta v. Canadian 
National Sc Canadian J^aciftc By. 
Cos. (Fares for Provincial Police 
Case) (1927), Can. By. Can. 322. --CAN. 

d (p. 37.5) i. Or to 

employ servantdi in inferior position ..] — 
Death r. New Soimi Walks Uailw'ay 
(’OMRS. (1927), 27 S. B. N. .S. W. 187 ; 
41 N. S. W. W. N. 53. AUS. 

e (p. 375) i. .]-St. 

Bubud’h Parish, Iberville Cottnty, 
P.Q. V. Canadian National Kys. 
(1927), 33 Can. By. Cus. 16.— CAN, 


wu vp. .> t I. 
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of ordAt of If<Mird.] — Tie Boland" 
(’ANADiAN National Uyh. (1920), 3i 
Can. Ry. Cas. 127.— CAN. 

ooco i. PrevetUiofi o. 

altcraiion. in routing of traffia.]~~^OA\ii 
OF Trade of Halifax, Bt. John & 
Backviixe, N.B., Canadian Lumber 
men’s Assoun. V. Canadian Nation ai 
Bys, (1926), 32 Can. Hy. Cas. 37.- 
CAN. 

1 (P* 376) i. Transit rate— 

With stop-over prhnlegea — Tirfusal t< 
order.] — Boss Leaf Tobacco Co., Li d 
r. Canadian Fretoht Assocn. (1927) 
32 Can. Ry. Gas. 320. — CAN. 

00 (p. 376) i. .1- 

Btandard Hardwood Lumber Co 
r. Canadian Pacific Hy. Co. & 
(’ANADIAN National Bys. (Coal ^ 
(’OKE ItAiw Case) (1926), 32 Can 
Ry. C^as. 282.— CAN. 

qq (p. 376) i. — .)_ 

C.'ANADIAN SHiei'ERH’ TRAFFIC BURKAf 

V. (Canadian National Byh. (1926) 
32 Can. Hy. (Ja«. 3. —CAN. 

lief used Oj 


oco (p. 376) i. 


facihty vtivolmny variation, of i 

Parish of Lan(;ahi'er, Bi 
John, N.B. r. Dominion Exfrehs (Jo 
Sc Canadian National Express Co 
(1926), 32 Cun. By. Cos. 33.— CAN. 

860 


mmm (p. 370) i. ~ 

.1 — Muldoon V. Canadian Pacific 

Bv. Co. (1927), 33 (Jan. Hy. Cas. 13— 

CAN. 

). 376) i. 

lie Canadian Pacifu? Hv. Co., 

Piles, P.Q. (1926), 3 20aii. Hy. Cas. 1 . 

CAN. 

hh (p. 377) i. Restoration 

of train services — Refused to order.}— 
Annapolis Municipality N.S. v. 
Canadian National Bys. (1926), 32 
(!a«. By. Ceis. 257. — CAN. 

pp (p. 377), i. ; Refusal 

to jie responsibility for future accidents.] 
— Canadian National Bys. v. Town- 
ship of Stamford (1926), 32 Can. Ry. 
Cas. 252.— CAN. 

qq (p. 377) i. Power 

to order substitution of private crossing.] 
— ^Calhoun V. Canadian National 
Bys. (1926), 32 Can. Hy. Cas. 236.— 

GAN. 

vv. Revsd., [1912] A. C. 221. 

vv i. Use of railvKiy bridge 

for vehicular trajflc .] — Saskatchewan 
Department of Highways v. (Jana- 
DiAN National Bv^s. (1920), 32 (Jaii. 
Hy. Cas. 23.— CAN. 

e (p. 378) i. — .]—fis Casa 

Loma, (19271 4 D. L. B. 045 ; 61 
O. L. K. 187.— CAN. 
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RATES AND RATING. 


Part I.- Liability to be Rated. 


5 . Add. Annoiation Consd. L. C. j?. iia. 

B. C., 1.1928] 2 K. B. 588*. 

14. Add. Annotaiion : — Consd. L. (\ V. i\ nacknev 
B. 0., [1928] 2 K. B. 588. 

15. Add. Annotation : — Consd. L. i\ C. r. Ilacknev 

B.O., [192812 K. B. 588. ^ 

16. Add. Annotation Consd. L. V. V. r. Ilacknov 
B. C., [1928] 2 K. B. 588. 

17. Add. Annotation : — Expld. L. (!. (\ r. Tlacknov 

B. 0., [1928] 2 K. B. 588. ^ 

36. Add Annotation : — Consd. L. O. (k v. Hacknev 
B. 0., [1928] 2 K. B. 588. ^ 


37a. — — — Defts. were the overseers of a parish. 
Within the parish was a bnildin^, tlie pro- 
perty in which was vested in pltfs., manaj?ed 
by them in the (‘arly pari, of U)2ii as an 
industrial school. After Mar. 102(5 the 
building was no longei* used as an indusl-rial 
school & pltfs. 1 ‘emoved tlieir stores & 
furniture. The i-emoval was coinpleted in 
Apr. 1020, except that a caretakej* was left 
in possession with a few articles of furniture 
for his use. In Mar. 1927 jdtfs. decided 
to use the premises partly iis an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1020, <Si Mar. 31, 
1027, k. it was adiruttc^d that the rate was 
duly made k confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial ocempation by them. Dpon tlieir 
refusing to pay, defts. coniiilained to the 
justices, w'ho issued a distress w' arrant, k 
defts. seized a tramcar belonging to pltfs. 
l^ltfs. did not api)eal to quarter sessions, but 
took proceedings in replevin Hekl : 
(1) pltfs. were not in beneficial occupation 
during the relevant period, k were not ratable ; 


(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within tlu* parisii aS: not * 
on that of beneficial occ\q)ation, k as pltfs. 
had failed to show tliat the distress was 
unlawful, the action of replevin failed. — 
London (Jounty Oounciu r. IIackney 
Bohough (kitiNciL, 11928] K. B. 588 ; 97 
L. .1. K. B. (594 ; 139 L. T. 40 < ; 92 .1. P. 138 ; 

44 T. L. K. 592 ; 20 L. G. K. 3(50. 

65. Add. A nnotaiion : Consd. L. C. C\ v. Hackney 
R. (k, [1928] 2 K. B. ,588. 

66. Add. Aymotation : — Consd. Ij. (k (k v. Hackney 
B. (k, [192812 K. B. 588. 

69. Add. Annotaiion : — Consd. L. C. C. r. Hackney 
B. (\, [1928] 2 K. B. .588. 

86. Add. Ayntotation : — Consd. L. C. Ck r. Hackney 
B. (k, [1928] 2 K. B. .588. 

87. Add. Anyiotaiion : — Consd. L. Ck (k v. Hackney 

B. C., [1928] 2 K. B. .588. 

122. Annotations : — Delete “ Consd. .lones v. I. B. 
Gonirs., Sweetmeat Automatic Delivery Go. 
r. I. B. Gomrs., [1895] 1 Q. B. ISt. ’ 

160. Add. Annotaiion .’—Reid. L. G. i\ r. Hackney 
B. G., [1928] 2 K. B. 588. 

218. Add. Annotation : — As to (3) Consd. L. 0. C. v. 
Hackney B. G., [1928] 2 K. B. 588. 

235. Add. Annotathni : — Refd. Engelke i\ Mus- 
mann, [1928] A. G. 433. 

281. Add. Annolatioyi : — Consd. Metropolitan Meat 
industry Bo.ard v. Sheedy (1927), 97 L. J. 
P. G. l.‘ 

286. Add. Annotation : — As to (3) Consd. 1.. C. 0. v. 

Hackney B. G., [1928] 2 K. B. 588. 

327. Add. Annotation : — Refd. MetropoUlan Meat 
Industry Board r. Sheedy (1927), 97 L. .1. 
P. G. 1. 


PART I. SECT. I. 

y i, .]—JiC COT.KMAN 

Township & Nohthkun Ontauh) 
Light & Powkr Co., Ltd. (11)27), (50 
O. L. P. 405.— CAN. 

ffl i. .1 — Ite Stout 

Toronto, 11927] 2 D. L. R. Iloo ; (50 
O. L. R. 313.— CAN. 

ttf ii, Donald 

Mason & Co. (Ont.), 119271 i 1). L. P. 

10ei.~-CAN. 


PART I, SECT. 2, SUB-SECT. 2.— A. 

14 ii. .1 — Ottawa Cori*n. v. 

Ottawa Public School Board (1923), 
54 O. L. R. 633.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.— 

B. (f). 

f i. station tiacnt.] — TJeld : not 

occupying the land in an oftlcial 
capacity under the Crow'ii . — Kc 
Cochrank Town & King, 11925] 2 
T). L. R. 550 : 56 O. L. IL 477.- 
CAN. 

PART I. SECT. 2. SUB-SECT. 4.--A. 

118 i. NeceMi/ for.]- Christ(!HURch 
(Mayor, etc.) v. Pynk. Gould, 
OuiNNJflSS, 11928] N. Z. L. R. 318. — 

N.Z. 


PART I. SECT. 2. SUB-SECT. 7. 

203 i. lievsd,., 32 S. C. 11. 505. 

PART I. SECT. 4. SUB-SECT. 6.— A. 

c i. Seamen’s Friendly Society- 

Work ifirev up by society d: continued 
by Nary Teague of Cayutda.] — Held: 
the latter body w^as not exempt. — 
lie Navy League of Canada (Ahhkhs- 
iMENT OF Halifax Branch of), 11927] 
2 D. L. R. 184 ; .59 N. S. R. 212.— 
CAN. 

PART 1. SECT. 4, SUB-SECT. 7. 

I i. Seminary for educatUm of 

missiotiary priests.y-lleld : the build- 
ing: could not bo deemed to he one 
“ used for church piu'poHCs ” within 
Sch»)ol Assessment Act, P. S. A., 1922 
((!. 52), 8. 24 id), k was not exempt. — 
Ruthenian Catholic Mission of the 
Order of St. Basil the Great in 
Canada v. Mundare School Distrust, 
No. 1603, ri924| 2 D. L. R. 1143; 
11924 I 2 W. W. R. 481 ; 20 Alta. L. R. 
338.-<3AN. 

PART I. SECT. 4, SUB-SECT. lO.—C. 

sf. LiabilHy before issue of poteyit ] — . 
Ruddell V. Georgeson (1873), 9 
Man. L. 11. 467.— CAN. 

Bg . .j — O’G rady r. McC^affray 

(1882), 2 O. R. .309.— CAN. 

Half 'breed lauds.] — He 

851 


MATilEits (1891), 7 Man. Jj. R. 131. — 

CAN, 

PART I. SECT. 4. SUB-SECT. 20.— A. 

t i. Loading ])ier equipmeyitfor 

shipment of coal.] — He Acadia Coal 
Go’s. Assessment, 1 1925] 1 I). L. R. 
1179 ; 58 N. S. U. 17.— CAN. 

PART I. SECT. 4. SUB-SECT. 24.— L. 

an. Land leased to commissar kit officer 
d: occupied by troops, j -Held : exempt. 
—Principal SEcaiETARY of - State 
FOR War r. Toroxtx) (\>kp\. (1863), 
22 U. C. R. 551.— CAN. 

PART I. SECT. 4, SUB-SECT. 24.— Q. 

a i. .]—!{€ HYDRO-KLEcruK^ 

Power Commission of Ontario & 
Thorold k Pelham Townships ( 1 924 ), 
5.5 O. L. P. 431.— €AN, 


PART I. SECT. B.* 

sp. Aforlgayee—Of leasehold interest 
n layid.]-~Held: not a mtgee. t>f 
‘ ratable property withhi Paling 
Vet, 1925, a. 70 .— Waitomo C^’ountv 
kiUNCiL V. Miles, 119281 N. /. L. R. 
12.— N.Z. 

gq. (UilUery compayiy letting hmises 
f) uxyrknutn durwy eynplomyient .] — 
lUCKHAVKN & teTUTL OoKPN. V. 
v*LJO Cn.. 119281 S. C. 66. — 


SCOT. 
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603. Add. AnnotcUion : — Consd. General Medical 
Council V. 1. B. Comrs., English Branch 
Council of General Medical Council v. I. B. 
.. Comrs. (1928), 97 L. J. K. B. 678. 

680. Add. A?inofatio7i : — Reid. Busby v. Avgherino, 
[1928] A. C. 290. 


Part II. — Basis 

726. Add. Amiotatiou ; — Consd. L. C. C. v. Hackney 
B. C., [192S] 2 K, B. 688. 


669. Add. Annotation : — ^Retd. Musmonn v, 

Engelke, [1928] I K. B 90. 

676. Alter this case add “ See, also, Landix)RD &■' 
Tenant, Nos. 4863, 4864. 


of Assessment. 

789. Add. Annotation ; — Retd. L. C. 0. v. Hackney 
. B. C., [1928] 2 K. B. 688. 


Part III. — Special Rate. 

1123. Add. [1928] Ch. 340. 


Part IV. — The Assessment. 


1146. Add. Ciiaiion : — 97 L. J. K. B. 10. 

1168a. Return required by rating authority — 
Form — Validity.] — Defts. for the purpose of 
making a new valuation list imder Bating 
A Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make a return of certain particulars, including 
“ gross takings & outgoings of his licensed 
premises & other particulars not eontanod 
in Bating & Valuation Act (Betums) Buies, 
1926, Sched., pltf. commenced an action 
for a declaration that the fonn of return 


required was illegal, unauthorised & ultra 
vires, called evidence to prove that the 
offending requisitions were not “ reasonably 
required for the purpose of carrying out this 
Act ** within the above sect. : — Held : pltf. 
had proved his case was entitled to the 
declaration claimed. — Grant v. Knabes- 
BOROUGH Urban Council, [1928] Ch. 310 ; 
97 L. J. Ch. 106 ; 138 L. T. 488 ; 92 J. P. 
30 ; 44 T. L. B. 224 ; 26 L. G. B. 166. 

1164. Add, Arinoiafioa : — Consd. Kingston Mill, 
Stockport V. Owen (1928), 45 T. L. B, 107. 


Part V.— Making of the Rate. 


Sect. 2. — Amendment of . Bate (Vol. 

XXXVJII., p. 585). 

Add the following case ~ 

1184a. Duty of rating authority to alter “ then 
current rate — On alteration of valuation list 
by assessment committee.]— Ap pits., in Jan. 
1927, gave notice of objection to the valua- 
tion list, relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1 , 1 927, reconsidered applts.' objection 
& granted relief, as from x\i^r. 1 , 1926. They 
altered the valuation list accordingly, but the 


rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 
sidered decision relate back to the earlier 
rating peiiod in which the objection had been 
originally taken decided : — Held : it was 

t the duty of the rating authority to alter 
their “ then current rate on receipt of 
notice from the assessment committee, &> 
“ then current rate meant the rate curi*ent 
at the date of the objection. — Kingston 
Mill', Stockport, JjTd. v. Owen (1928), 45 
T. L. B. 107 ; 92 J. P. Jo. 782, D. C. 


PART 11. SECT. 1, SUB-SECT. 1. 

St. Agreement for fixed asaeasment value 

- Huaia of valuation — Conatrudum of 

oiireernent.l — CiTV of Oti’awa v. Cana- 
dian National Rys., [1925] 3 

D, L. II. 762 ; [1925] 8. C. li. 494.-^ 
CAN. 

PART II. SECT, i, SUB-SECT. 2.— A. 

dd i. .] — Edinburgh Assbsshoii 

r. Caira & Okolla, [1928], 8. C. 398. 

- SCOT. 

dd ii. .] — Heritable Securi- 

ties & Mtoe. Investment Assocn., 
Ltd. V. Glasgow Assessor, [1928] 
S. C. 401.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— B. 

g i. .] — Rangoon Tuep Club v. 

Rangoon (Jorfn, (1927), I. L. 11, 6 
lUin. 75.--IND. 


PART II. SECT. 2, SUB-SECT. 6.— A. 

d i. .] — Cousin v. Edinburgh 

Assessor, [1928] S. C. 392.- SCOT. 

PART II. SECT. 2, SUB-SECT. 13. 

■w. Deduction in reaped of — Works 
uaed for Tnanafacture of ateel — Whai are 
— Not works preparing scrap rnetal for 
sale to ateel manufacturera.l — John 
Jackson 8c Co. (Iron Merchants), 
Ltd. V. Glasgow Assessor, [1928] 
S. C. 416.— SCOT. 

•X. Works for refining crude oU 

— What are — Works for refining tar ,] — 
Jambs lioss & Co. (Limb Wharf), 
Ltd. V. Stirlingshirb Assessor, 
[1928] S. O. 420.— SCOT, 

gy, Manufactory — What ia — Not 

cellars db warehouse uaed for “ _ 

ing,** botUing d? nuUurin^ beer,] 
Whitbread & Co., Ltd. v. Edinburgh 

852 


AshbhSOK, fl9281 8. C. 425.— fiCOT. 

sz. Not warehouact 

stores ct* workahopa of whi.aky blender ,] — 
John Walker &/Sons, Ltd. v, Kil- 
marnock Assessor, [1028] S. C. 430. 
—SCOT. 


PART IV. SECT. 2, SUB-SECT. 1. 

n (p. 580) i. .] — Varson v. 

Town of Vbgrevillb (1016), 84 
W. L. R. 504.— CAN. 


ff (p. 580) i. Error as to owner* 

ship,] — Krumm V. Shepard (Alta.), 
[1927] 3 D. L. R. 354 ; [1927] 2 
W. W. R, 330.— CAN. 

1 (p. 681) i. .]— j&a; p. 

Calhoun (1863), 10 N. B. R. (5 All.) 
454.- — CAN, 


q (p. 682) 1. ** Parcel ** — 

Whd ia.] — Re MoBridb (1927), 38 
B. C. R. iSl.-<JAN 



VoL XXXVm.— Bates and Batiiig. Cases 1883-1488. 


Part VI. — Appeals. 


1382. Add, Annotation : — Consd 
Norwich Union Life Insce. 


Embleton v, 
Soc., Norwich 


Union Life Insce. Soc. v, Embleton (1927) 11 
Tax Cas. 081. 


Part VIII. — Recovery of Rate. 

1477a. Depends on actual occupation.] 1488. Add, Annotation : — Retd. 1 j. C. C, v, Hackney 

London County Council v, Hackney B. C., [1928] 2 K. B. 588. 

Borough Council, No. 37a. ante. 


PART V. SECT. 4. SUB-SECT. 1. 

Bb. Expense of oQueduct.] — St. Hya- 
ointhe (CEuvbb DU Patronage de) 

V, St. Hyaointhe Oitt (1926). Q. R. 
41 K, B. 496.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 

b (p. 600) i. .] — Observations 

upon Ibe impropriety of members of a 
valuation committee taking? part in 
the dedsion of a case, In which they 
have a personal Interest. — Lanark- 
shire Assessor r. O’Hara, [1928] 
S. C. 391.— SCOT. 

b (p. 600) ii. To report to muni- 

cipal council,] — COLQUHOUN i>, Dris- 
OOLL (1894), 10 Man. L. R. 254. — 

CAN. 

tt (p. 601) i. .] — Re Fraser’s 

Appeal, lie Winnipeg Charter, 
(19271 4 D. L. U. 213 ; [1927] 2 

W. W. R. 600 ; 36 Man. L. R. .597.— 

CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

g I, Time for bringiiw 

action,] — Barish*3c Co. v. Gap No. 3 
Rural Municipality & Biss, [1925] 
3 D. L. R. 738 ; [1925] 2 W. W. R. 
618; 19 Sask. L. T. 560.— CAN. 


PART VIII. SECT. 1. 


e (p. 621 ) i. Whet defences avail- 

obte.]— V illage op Hagersvtlle v. 
Haadbleton, [1927] 4 D. L. R. 1044 ; 
61 (JTl. R. 327.— CAN. 

n (p. 621) i. Lessee ,] — 

Hbydbn V, Castle (1888), 15 O. R. 
257.— CAN. 


p (p. 621) i. Mayor ,] — 

Grkknstreet V, Paris (1874), 21 
Gr. 229.— CAN. 

q (p. 621) i. Reeve .] — 

Totten v, Truax (1889), 16 O. R. 490. 

—CAN. 

bb (p. 621) i. .1— 

Tetrault V, Vaughan (1899), 12 
Man. L. R. 457.— CAN. 

bb (p. 621) ii. 

Bannatynb V, Pritchard (1906), 16 
Man. L. R. 407 ; 5 W. L. R. 478.— 
CAN. 

bb (p. 021) iii. Affricultvral 

co-operative a880ciati07i.] — ^Measner v. 
Benger-L [1927] 3 D. L. R. 938 ; 
[1927] 2 W. W. R. 713 ; 21 Sask. L. R. 
672 ; varying, [1927] 3 D. L. R. 205.— 
CAN. 

dd (p. 621) i. .] — Connor 

V. MoftmRSON (1871), 18 Gr. 607. — 

CAN. 


fl (p. 621) i. 




Gbmnel V, Sinclair (1885), 1 Man. 
L. R. 86.— CAN. 

11 (p. 621) I. .]—Re Hen- 

derson (1891), 7 Man. L. R. 481. — 


CAN. 

U (p. 621) 11. .]— Re Carey 

dfc Lot 66, Sub-division op Lot 39 B., 
St. John (1893), 9 Man. L. B. 483.— 


CAN. 

11 (p. 621) 111. - 

Pembina (AltaO, 
394 ; [1927] 1 W. 


. R. 


-.] — Hitsh V. 
1 D. L. R. 
215.— CAN, 


qq (p. 621) i. 

far deed conclusive .] — Archibald v, 
Youvillk (1891), 7 Man. L. R. 473. — 

CAN. 


qq (p. 621) ii. .] 

— Schultz v. Allow ay (1894), 10 
Man. L. R. 221.— CAN. 


tt (p. 621 )i. .]-” 

Weegan V, MoDiarmid (1862), 12 
C. P. 499.— CAN. 


vv i. 

Lount V. Walkington (1868), 15 
Gr. 332.— CAN. 

e (p. 622) 1. Whether 

seal valid.]— M cRae v. Corbett (1890), 
6 Man. L. R. 420.— CAN. 


e (p. 622) ii. ““•] — 

NANTON V. VlLLENEUVE (1894), 10 
Man, L. R. 213.— CAN. 


e (p, 622) iii. Deednot 

in duplicate ,] — Nanton v. Villeneuve 
(1894), 10 Man. L. R. 213.— CAN. 

e (p. 6^2) iv. Injunc- 

tion to restrain issue of deed — No bye- 
law passed .] — James v. Bell, 11 
C. L. T. Occ. N. 57.— CAN. 

e (p. 622) V. Amend- 

ment of Tax Recovery Act, 1919 (c. 20), 
s. 44a.] — Thacker v. Smoky Lake 
Munich’al district. Shearer v. 
Smoky Lake Municipal District, 
A.-G. OP Alberta v. Smoky Lake 
Municipal District, Pelletier v. 
Opal Municipal District (Alta.), 
[1924] 3 W. W. R. 929.— CAN. 

n (p. 622) i. ‘.1 — 

Doe d. Upper v. Edwards (1849), 5 
U. C. R, 594.— CAN. 


n (p. 622) ii. .1-- 

Donovan V. Hogan (1888), 15 A. R. 
432.— CAN. 
dd 

to mortgagee of application for title sent 
to wrong address db 7iot delivered ,] — 
Howe r. Kipp, [1927] 3 D. L. R. 104S ; 
[1927] 2 W. W. R. 522 ; 21 Sask. L. R. 
637.— CAN. 


If (p. 622). Revsd., [1927] 1 D. L. R. 
1063 ; [1927] S. C. R. 50.— CAN. 

«K (P. 622) i. .] — 

Rush v. Pembina (Alta.), [1927] 1 
D. L. R. .394 ; [1927] 1 W. W. 11. 215. 


-CAN. 
kk (p. 622) i. 


,1— Donovan v, Hogan (1888), 


5 A. R. 432.— CAN. 
mmm (p. 622) i. 


.]— Hill v. Macaulay (1884), 6 


3. R. 261.— CAN 


mmm (p. 622) ii. — 

..] — Reed v. Smith (1884), l 

Man. L. R. 341.— CAN. 


mmm (p. 622) iii. 


.]— Tetrault v. Vaughan (1899), 


12 Man. L. R. 467.— CAN. 


nr (p. 622) 1. 

Greenstreet V. Paris (1874), 21 Gr. 
229.— CAN. 

ttt (p. 622) i. 

Wood v. Birtle (1887), 4 Man, L. R. 
415.— CAN. 


k (p. 623) i. 


McDonald Robillaud (1863), 23 
U. C. U. 10 -CAN. 

r (p- 623) i. — Whether sale 

conducted in fair, open <#-• proper 
rwa-mur.] -Donovan r. Hogan (1888), 
15 A. K. 432.— CAN. 


r (p. 623) ii. .]— 

McRae r. (Vdibf/it (1890), 6 Man. 
h. H. 4 26. -CAN. 

r (p. 623) iii. .]— 

ScoTr V. Imperial Loan Co. jfl896), 
11 Man. L. R. 190.— CAN, 

dd (p. 623) i. Right to 

recover damages against rnunicipalitu — 
Assessment Act, R. S, M. (c. 101), 
s. 192.] — Clemons o. St. Andrews 
(1896), 11 Man. L. R. 111. — CAN. 

00 (p. 623) i. Pro- 

perty not svjfiriently defined or described, \ 
— Townsend v. Elliott (1861), 11 

C, P. 217.— CAN. 




oo(p. 623)ii. — 

Townsend v. Elltoti’ (1862), 12 C. P. 

217. — -CAN. 

oo (p. 623) Hi. .J 

•Domanisky V. FmOERALD (1921), 
62 D. L. R. 524 ; 55 N. S. H. 1.— 

CAN. 

pp (p. 623) i. Issued 

under repealed statute ,] — Nanton v, 

Villeneuve (1894), 10 Man. L. R. 
213.— CAN. 

nnn (p. 623) i: Burden of 

proof — Uf invalidity ,] — ^McRae r. (k)R- 
bett (1890), 6 Man. L. R. 420. — CAN. 

nnn (p. 623) ii. Of 

validUy.\ — Alloway v. Campbell 
(1891), 7 Man. L. R. 506. — CAN. 

ooo (p. 623) i. Biddinc 

7 nore than amount due for taxes and costs 
— Effect, of.] — Be DuNN & Expropria- 
tion A(’T (1898), 12 Man, L. R. 78. — 
CAN. 

000 (p. 623) ii. Mortgagee-- 

Taking assignment of tax sale certificate, 
d.' obtaining title- -Extiiupdnhment of 
mortgagor's ^^dhts.]-—VAnnow v. 
Massev-Harris Co.. Lto., [1927] 3 
D. L. R. 997 ; [1927] 2 W. VV. R. .5.39 ; 
21 Sask. L. R. 610. -^AN, 

000 (p. 623) iii. Statement 

in certificate of title that title subject to 
existing /eases— EjCTect o^^-SHEWem^ 
V. Skafred, [1927] 3 D. L. R. 280 ; 
[19271 2 W. W. R. 207 ; 36 Man. L. R. 
469. — CAN. 

ooo (p. 623) iv. 

certifleaK of title — Effect of -On j^dg- 


fient for cUitnowy filed (igcLtnst lo/nd* _ 
ie smith. Re Land Titlim Act, 
1925] 2 D. L. R. 656 ; [19251 1 

V. W. R. 1057 ; 19 Sask. L. R. 577. — 

JAN. 

k (p. 624) i. riw^ for 

rimnwi;.]— G reenstreet v. Paris 

1874), 21 Gr. 229.— CAN. 

k (p. 624) ii. -*r — Costs 

lability of purcluts^,] — Blanchard 
. SCANLAN (1885), 3 Man. L. R, 13. — 
IAN. ^ 

2c Lewis 6c Phalen (N. W. T.) (1906), 
W. L. R. 36.— CAN. 
f (p. 624) i. Purchaser 
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Cases 1608— 1616a. English and Empire Digest Supplement. 


Part IX. — Rates and Rating in the Metropolis. 


1603. Add, Annoiatimi : — Consd* Lewis Elgy 
(1927), 11 Tax Cas. 723. 

1616a. Time lor hearing appeal,] — When it is 
impossible for justices to dispose of their 
list by Mar. 31, they }\avo jurisdiction after 
that date to heai* an appeal of which notice 
was given at the proper time, &, if the parties 
are not ready for trial as soon as the justices 


are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they may have proi^er materials before them. 
— R. V, London County JJ., Ex p, Locke 
liANCAHTEJt Johnson (W. W. & R.) & 
Sons, Ijtb. (1928), 139 L. T. 009 ; 92 J. P. 
183 ; 44 T. L. li. 728 ; 72 Sol. Jo. 684 ;-20 
L, G. R. 649, D. C, 


of land mid nnder decree .] — Turbill r. Fonseca «. Schultz (1891), 7 Man. adequate retnedi /.] — Sohui.tz v. Allo- 

Tuurill (1877), 7 P. R. 142.— CAN. L, R. 458. —CAN. WAV (189J), 10 Man. L. U. 221.— CAN. 

ff <p. 624) i. .] — kk (p. 624) i. — Whether 
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Vol. 3CXXVin.— Cases 89— 761a. 


REAL PROPERTY AND CHATTELS REAL 


Part I. — In General. 

3ft. Add. ^.notation. ; — Mentd. I. II. Oouire. »>. 56. Add. Annoiaiutti ; — ^Mentd. Tfo Reeves, lleeves 

Forth Conservancy Board (1928), 46 T. L. R. v. Pawson, [1928] Ch. 361. 


Part II.— Estates and Interests in Real Estate. 


159a^ -.] A leasehold for lives being settled 

on A. for life, with remainder to B., as qua-si 
tenant in tail, with remainders over : —Maid * 
the (rtiasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without, the <*on- 
cun^ence of A. — Slade i \ Pattison (18:15), 
6L. J.Oh. 51. 


Annoiatimis : ~ 
M. & a. 202 


-Refd. EflwiirdH V. Champion 
; Cickepfcifflll r. (n-oy (1862), :i0 Boav. 


:vDo G. 
:ir)2. 


183a. Cestui que vie dead- & death concealed.] — 

Re JoBiiERNs, fi'.r p. Fletciiet? (1885), 4 
L. .T. Ch. 219. 


609a. .] — Williams r. Waters (1846), 

14 M. & W. ICO ; 5 L. T. O. 8. 130 : 1,53 
■B. K. 434. 


Annoiaiion : — Folld. Rr. Watson & Morrison’s 
Watson t\ Kerr (1900), 44 8ol. Jo. 529. 


( ‘on tract. 


520a. .] — (.^AiN 

P. C. V. 240 ; 7 


V. Teake (1843), 4 Moo. 
.fur. 507 ; 13 B. K. 297, P. V. 


536a. .] — Baiu.’Lay r. (Willett (1838), 4 

Bing. N. 658 ; 1 Am. 287 ; 0 Scott, 408 ; 
7 L. J. C. P. 235 ; 132 E. B. 942. 


537a. .] — He who has occasion to use a deed 

is legally entitled to t he custody of it- ; A, 
where several are equally interested in it, 
either having possession may retain it against 
the others. — Foster v, Crabb (1852), 12 
i\ B. 136 ; 21 L. .1. C. P. 189 ; 16 Jur. 835; 
138 E. It. 853 ; s\ihsequenl proceed} ngfi^ 12 
t-,. B . 379. 

Annotationa: — ^Refd. Taylor v, Sparrow (186:0, I GUT. 703 ; 

Leathos t>. Loathes (1877), .36 Tj. T. 616; Wright v. 

Bobotham (1886), 33 Ch. D. 106. 


584a, — — Warman v . ^t^aman (1677), Oas. 
femp. Finch, 279 > 23 E. K. 153. 

Annotatifrua -Reid. Ex p. Wynch (1854), 5 De G. M. & G- 
188 ; Roddy v. Fitzgerald (1858), 6 H. L. Can. 823, 

592a. Addition of & if more chiidren than 

one.’^j — By a marriage settlement estates 
were limited to the wife & the husband for 
theii* lives, with remainder to the heirs of the 
body of th(^ Imsband on the body of the wife, 
A their heirs, & if more children than one, 
equally to he divided among them as tenants 
in common, A for default of such issue i-o the 
wife »& her heirs : — Held : the husband did not 
take an estate in tail special, but for life only, 
A the children took by purchase as tenants 
in common in fee in remainder. "North v, 
Martin (1833), 6 Sim. 26() ; 58 E. R. 593. 

Jmu)lati(tns : — Consd. Jorduti v. Adams (1861), 9 CJ. B. N. S. 
483. Reid. Gummoc v. Howes (1857), 23 Boav. 184. , 

628a. Limitation to particular persons.] — Waker 
c. Snowk (1622), Palm. 359 ; 81 B. K. 1123. 

Anrinfftfiona : — ^Reld. Sayer r. Mast-crman (1757), Arab. 344 ; 
Doo d. Long V. Larai^ (1760), 2 Burr. 1106; Winter v. 
Perrutt (1843), 9 Cl. & Fin. 606 ; TarJcton v. Liddell 
(18.51), 17 Q. B. 390. 

663a. Death of protectors.]— The trustees ^f 

tJie real estate under a will were appointed 
also ])rotectors of the estates tail created by 
th(‘ will. '^Phey all died, & new trustees of the 
real estate were appointed by the ct. : — field : 
the tenant for life ha-d become protector of 
the settlement, & he & the first tenant in 
tail could convey . — (^larkk v. Chamberlin 
( 1880), 16 (Jh. D. 176 ; 20 W. R. 416. 

761a. .] — Smith v. Kisi,p]y (1639),' 

( h'O. Car. 529 ; 79 E. R. 1058 ; suh nom, 
Cehman r. UiSLEY, W. ,To. 418. 

A nnoUHioit : -Refd. Burker v. Kootc (1678), Freem. K. B. 
249. 


PART I. SECT. 1. 

H. .] — Htjxtkr r. 

Fakrell (N. B.) (1913,) 13 E. L. H. 
354 ; 14 D. L.' II. 566.— CAN. 

PART I. SECT. 6, 

m i. How far English law of fixtures 
applicafile tn Canada — As (wiweeti 
original vendor cf* sfubsequent vendees.] ■ 
Travis-Barker r. Heed (1922), 66 
D. L. R. 426; 17 Alta. L. R. .319; 
I1921J 3 W. W..R. 770 ; revsd. on the 
facts, 11923] 3 D. L. B. 927 ; [1923 J 
3 W. W. R. 451.— CAN. 

PART I. SECT. 7. 

o, — — When presumed — After long 
possession.] — Doe d, MoKay v. Allen 
7 N. B. ll. (2 All.) 191.— 

PART 11. SECT. 5. 

PP (P- 679) i. T .] — 


Campbell v. Royal Canadian Bank 
(1872), 19 Gr. .334.— CAN. 

o (p. 680) i. .]-l{e 

Lespeuance, (19271 4 U. L. R. 391 ; 
61 O. L. H. 94. -CAN. 

t (p. 680) i. .]—J{e Tierney, 

(1927] 3 D. L. R. 943 ; 60 (>. L. R. 
652,- -CAN. 

aaa (p. 680) i. What is.]— 

Ironhidek V. Green (Man.), (1927] 
3 D. L. R. 168; [19271 ‘J W. W. R. 
.59. —CAN. 

aaa (p, 680) ii. .) — 

Re RiPHTEiN Estate (Man.), [1927] 3 
W. R, 791. -CAN. 

aaa (p. 680) iii. .j~ 

Fbostad V. Libek, [1927] 3 I). L. R. 
910; [1927] 2 W. W\ R. 550 ; 21 

Sask. L. R. 603.— CAN. 

000 (p. 680) i. lAind purchased 

sulyject to mortgage — UegistratUm of 
com^yance before discharge of mortgage 
by vendor,] — Ue Kuntz & Hodoins, 

866 


[1927] 4 D. L. B. 1009 ; 61 O. L. R. 
298. -CAN. 

k (p. 683) i. — 

Where a wife of her own cenHOnt leaves 
the society of her hnsl>and & then 
commits adultery, she is barred of her 
action for dower. — Whimbey v, Hyde, 
[1927] 3 D. L. B. 237 ; 60 O. L. R. 399. 

1 (p. 68.5) i. ApjilientiAm. for order 
mider Dower Act, H, <S’. O., 1 897 (e. 164), 
12 —Duty of court.] — Re King (1899), 
18 1*. R. 36.5. --CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (a). 

sd. General rule .] — Chandra ICth- 
HORE CHAKRAVARTY V. BlSESWAR PaL 
(1927), I. L. R. .55 Calc. 396.— IND. 

PART II. SECT. 6, SUB-SECT. 2. 

g i. .] — Uarkesh Sinoh V, 

Haroevi (1927), I. L. R. 49 All, 763. — 

IND. 
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Part Ml. — Transfer of Land inter vivos. 


885a. Effect Of memorial — Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying laii& in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 
whom such deed in registered. — ^Wollaston 
V. HAKEwnJti (1841), 3 Man. &; G. 297 ; 3 
Scott, N. R. 693 ; 10 L. J. 0. P. 303 ; 133 
E. R. 1167. 

AnnotaHons : — Msntd. Beardman v. Wilson (1868), L. R. 

4 O. P. 57 ; Rendall V. Andritc (1802), 61 L. j. Q. B. 630. 


891. In the last line of the existing paragraph 
substitute the yvord “ register for the words 
“ sale without registration.*’ 

902. Add* Citation : — fnib nom * . Re Registered 
Tittjb, No. 213,437 ; 68 L. Jo. 82 ; 163 
L. T. Jo. 62 


PART III. SECT. 1. 

884 I. Orcmt must not commence in 
futvro,}^Re SmTH & Dale (1920), 46 
O. T. R. 403.— CAN. 

PART III. SECT. 3, SUB-SECT. 2. 

e i. Effect of 26 Oeo, 3, c. 3.] — 

Doe d. Wilt v. Jabdixb (1836), 2 
N. B. R. (Ber.) 245.— CAN. 

PART III. SECT. 6, SUB-SECT. 2. 

k (p. 747) i. S.P. Watekloo v* 
Barnard (Man.i (1915), 33 W. L. R. 
223 ; 9 W. W. R. 870.— <JAN. 

k (p. 747) ii. What is.]- 

BOURQUB V. OlTAPPELL (1900), 21 

C. L. T. 132 ; 2 N. B. Eq. Rep. 187.— 
CAN. 

n (p. 747) i. .] — Speppard r. 

Kennedy (1884), 10 P. R. 242.— 

CAN. 

n (p. 747) ii. Subsequent dis- 

continuance of action — Whemer filing 
of lis pendens constitutes cause of action. ] 
—Cowan v, Macaulay (1897), 6 

B. C. R. 495.— CAN. 

sk. Fined order for cancellation of 
agreement for sale.] — Re Land Titles 
Act, Avelsgaard’s Case (Sstsk.), 
[1918] 2 W. W. R. 946.— CAN. 

PART III. SECT. 6, SUB-SECT. 4. 

ff (p. 748) i. I^ot executor of 

administratrix.] — Public Trustee v. 
Rboistrar-General op Land, [1927] 
N. Z. L. R. 839.— N.Z. 

hh (p. 748) i. Under Quieting 

Titles Act — Not purchaser selling before 
completion of contract.] — Re Bikjwn 
(1871), 3 Ch. Ch. 158.— CAN. 

q (p. 749) i. Minister 

of Agriculture — In respect of claim under 
Live Stock Encouragement Act. R. S. A., 
1922 (c. 65).] — R. V. Rumsey & 

Morthen No. 551 Municipal Dis* 
'*1RICT (Alta.), [1926] 2 D. L. R. 792 ; 
[1926] 2 W. W. R. 34.— CAN. 

d (p. 749) i. Person claim- 

ing partnership irUerest in land — Claim 
not founded on written document .] — 
Re MacCullouqh & Graham (Alta.) 
(1912), 21 W. L. R. 349 ; 5 D. L. R. 
834.— CAN. 

e (p. 749) i. Husband having 

interest under Dower Act. C, A.. 1924 
(c. 53).] — Shinbane V. Minuk, [1927] 
3 D. L. R. 550 ; [1927] 2 W. W. R. 
121 ; 36 Man. L. II. 530.— CAN. 

ff (p. 749) I. Appeal from 

order for discharge — Registration of 
order pending appeal.] — Re McInnis, 
[1927J 1 D. L. R. 481 ; [1927] 1 


W. W. R. 209 ; 21 Sask. L. U. 309.- 

CAN. 


00 (p. 750) i. . 

McKay v. MoDouoall, [1921] 3 

W. W. R. 833 ; 63 D. L. R. 247 ; 15 
Saak. L. R. 24; affd. (1921), 68 
D. L. E, 245.— CAN. 

00 (p. 750) ii. .] — 

Bishop v. Western Trust Co. (Sask.), 
[1922] 3 W. W. R. 818 ; 70 D. L. R. 
451.— CAN. 

11 (p. 750) i. When main- 

tainable.] — Pendleton v. Pendleton, 
[1927] 2 W. W. R. 720 ; 21 Sask. L. R. 
579.— CAN. 

m (p. 751) i. 

of parcel irito lots under unregistered 
plan.] — Re Ryan & Vancouver Dis- 
trict Registrar of Titles (B. C.) 
(1914), 26 W. L. R. 982.— CAN. 

gg (p. 751) i. I To accept caveat 

based on motigime before registration of 
grant from Croum.}-—Re Land Titles 
Act, Canada Life Assurance Co.’s 
Case, (Sask.), [1919] 2 W. W. R. 47.— 
CAN. 

an. Application under Quieting Titles 
Act — Jurisdiction of court — To grant 
certificate,] — CJhambbrlain (1869), 
2 Ch. Ch. 352.— CAN. 

10. To tvaive irregularitv — 

In advertisement.] — Re Harris (1888), 
12 P. R. 430.— CAN. 

PART HI. SECT. 6, SUB-SECT. 5. 




q (p. 753) i. .]— 

Iraiid ” nnder Land Titles Act, 
1917, as. 59, 174 & 194, means actual 
fraud. — Dominion Fire-Brick & Clay 
Products, Ltd. v. Poli^ook (Sask.), 
[1919] 2 W. W. R. 245.— CAN. 

r (p. 753) i. ^.] — ^Annable 

V. ('Oventry (1912). 22 W, L. R. 264 ; 
5 D. Tj. R. 661 ; 2 W. W. R. 816.— 

CAN. 

kk (p. 753) i. .]— 

Canadian Provincial Power Co., 
Ltd. V. Nova Scotia Power Com- 
mission, [1927] 2 D. L. R. 475 ; 59 
N. S. R. 234.— UAN. 

h (p. 755) i. .1 - Thomas 

V. Guay, [1927] 2 D. L. R. 1146.— 
CAN. 


mm (p. 755) 1. 


Right of owner of 


land sold for taxes to sue under Land 
Titles Act, 8 . 110 — Delay in bring- 
ing action ,] — Blackbtook v. North 
Alberta Land Registration Distbiot 
Registrar (Alta.), [1917] 2 W. W. R. 
938.— CAN. 

IT (p. 765) 1. Conveyance of 

Crown land by squatter .] — Robin, 


Collas & Co., Ltd. v, Theriault 
(1904), 25 0. L. T. 68 ; 3 N. B. Bq. 
Rep. 14.— CAN. 

ggg (P. 755) i. Restrictive cove- 

nants.] — Re Rowan Baton, [1927] 
2 D. L. R. 722 ; 60 O. L. R, 246.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 8.— A. 

•t. Lis pendens — Dismissed of hill — 
Order discharging lis pendens un- 
mcesaary .] — Dexter v. OosroRD (1858), 
1 Ch. Oh. 22 ; 5 C. L. J. O. S. 67.— 

CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

e. Revsd.. [1927] 3 D. L. R. 1 ; 
[1927] S. C. R. 403. 

PART V. SECT. 10. 

r (I). 777)1. .] — Township 

op Coiajhester South v. Hackktt', 
[1927] 4 D. L. R. 317 ; 61 O. L. R. 77. 

— CAN, 

t (p. 778) i, P'urchase at sale 

under uvU of execution — Judgment 
irregular to purchaser's knemUdm .] — 
Held : the sheriff’s deed oould not 
defeat pltf.’s riirht to recover. — 
Hamilton v. Lightbody (1870), 21 
C. P. 126.— CAN. 

t (p. 778) ii. Colour of title .] — 

Boyd v. millett (1873), 9 N. S. R. 
292.— CAN. 

t(p. 778) iii. .]-^MoDonald 

V. IdoISAAC (1905), 38 N. 8. R. 163. — 
CAN. 

PART V. SECT. 11, SUB-SECT. 2.— A. 

o (p. 760) i. .] — Pbnling- 

ton V. Brownlee (1868). 28 U.- C. R. 
189.— CAN. 

aa (p. 760) i. Proof of judgment. 

unnecessary. ] — Ralston v. Hughson 
(1867), 17 C. P. 364.— CAN. 

aa (p. 760) ii. ,) — Jex v. Hicks 

(1876), 39 U. C. R. 606.— CAN. 

ff (p, 781) I. Title acquired pendente 
liie.] — Held : insuffloient. — Adamson 
c. Adamson (1878). 25 Gr. 550. — CAN. 

PART V. SECT. 18. 

sy. Nature of action.] — ^An action for 
mesue profits is in ori^ an action of 
trespass, & is rc^ilated by the broad 
prinoiples applicable to actions 
for damages against wrongdoers. — 
Kamala Pbosad Sukul V. Kishori 
Mohan Pbamanik (1927), I. L. R. 55 
Calc. 666.— IND. 

p i. .] — Herr v. Wesiw (1872), 

32 U. 0. R. 402.— CAN. 
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Cases 106ft 


RECEIVERS, 


Part II. — Appointment by Court. 


106a* •] — ^An interim appointment of a 

receiver of property in the possession of, & 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 


be dissipated or irreparably injured. 
Bevoy Krishna Mukherjee v. Satish 
Chandra Giri (1927), 66 L. R. Ind. App, 131. 

451a. .] — Hall v, Jenkinson (1813), 2 Ves. 

& B. 126 ; 36 E. R. 266, L. 0. 


Part III. — Effect of Appointment. 

682. Add. Annoiaticm :-~Refd. A Debtor (1928), 46 T. Ii? R. 10. 


PART II. SECT. 1, SUB-SECT. 2.-~A. 

h i. Master.] — The master of the 
High Ot. haij tio jurisdiction to make 
an ordei* appointing a receiver by way 
of equitable execution. — Baird v. 
Murphy, [1928] I. R, 125.— IR. 

PART 11. SECT. 6, SUB-SECT. 2.— N. 

n i, ,] — In an action by a 

vendor of land for speciflc jperformanco 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — Knowucs v. Jenkins (Alta.), 


[1923] 1 W. W. R. 1279.— CAN. 

PART III. SECT. 1. 

n i. Possession of receiver is 

possession of court — For benefit of 
person eiititled thereto ,] — Bisueshwar 
Pratap Naratan Sahi w. Ohan» 

DRESHWAR PRASAD NaRAYAN SINOH 
(1928), I. L. H. 7 Pat. 319.— IND. 

PART III. SECT. 6, SUB-SECT. 6.— B. 

685 viii. .] — ^National Trust 

Co. V. Dom. Iron & Steel Co. (N. S.), 
[1927] 3 D. L. R. 1063.— CAN. 


PART IV. SECT. 4. 

p (p. 66) i. — — Against receiver — 
Effect of order.] — An order of the ot. 
giving leave to a party to sue Its 
receiver does not amount to a relln- 
quishment of poBsession of the pro- 
perties by that ot., & an order of 
decree against the receiver cannot be 
enforced In execution as against him 
without leave of the ot. appointing 
him. — SaiMATi Jugal Kishohe Dkbi 
V. Deva Prasanna Mukherji (1928), 
I. L. R. 7 Pat. 684.— IND. 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


PART III. 

sh. “ Indians in province of Natal *' — Includes only Indian iinmigranU — Act 17, 1923, sa, 6, 42 (1).] — I£x p. Badat 

(1927), 48 N. L. K. 435.— S. AF. 
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Vol. xmx.— Cases 28 - 821 . 


RENTCHARGES AND ANNUITIES. 

Part I. — Nature. 

23. Add. Annotation : — ^Mentd. Be Adelom, Oak- 

shofct V. Hawkins (1928), 72 Sol. .To. 810. 54 , A.dd. Annotation ; — Consd. Be Alington & 

52. Add. Annotation : — ^Refd. Bristol Corpn. v. Ij. O. C. Contract (1927), 138 Li. T. 131. 

Virgin, [1928] 2 K. B. 622. 


Part II. — Creation of Rentcharges and Annuities. 

104. Add. Annotation : — ^Mentd. Hyman v. Hyman, Hughes v. Hughes (^928), 139 L. T. 416. 


Part III. — Alienation of Rentcharges and Annuities and 

Estates Charged Therewith. 


246. Add, Annotation : — Refd. Be Heev’cs, Beeves 

Pawson, [1928] (^h. 3.51. 

247. Add. Annotation : — Apld. Kennedy v. 
Thomassen (1928), 45 T. L. B. 122. 

254a. Sale to raise charge paramount to 


annuities — Annuitants necessary parties to 
conveyance.] — Sullivan ik Suijjvan (1860), 
28 Bcav. 102 ; 54 K. R. 304. 

Anmttution Refd. Thompsoa v. llaino (1873), 28 L. T. 
362. 


Part IV. — Rights 


296. Add, Annotation : — Refd. 


as Affected by Various Forms of 
Limitation. 


/?<• Fitch’s Will Trusts, Public Trustee v. Nivos (1928)., 


139L. T. 560. 


Part V. — Rights as Affected by Insufficiency of Grantors 

Estate. 


648. Add. AmioUdioii : — As lo (2) HeM. Bristol (Jorpn. v. 


Virgin, |1928] 2 K. B. 022. 


Part VI. — Payment of Rentcharges and Annuities. 

iW. Add. .— Refd. lU. Armaghdale, 593.^1*/. 

Oraig V. Armaghdalo (1928), 41 T. li. K. 239. ('raig v. Annaghdalo (1928), 44 1. Ij. k. 


Part VII. — Forfeiture and Extinguishment of Rentcharges 

and Annuities. 


810. Aft/cr this cast* add Money paid in ignorance 
of death of annuitant— Recovery of.] — Bee 

OONTHAGT, No. 3081a.” 

814. Add. Citatwn : — 138 J^. T. 131. 


Add. Annotation Refd. Be Dvaycott S. H., 
[1928 J Ch. 371. 

821. Add. Annotation Refd. Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. 


11 i. 


PART I. SECT. 1. 

Deeise of land i jtr.t to 


anrvuUy. 1 — Testator devlBod a half 


iiitoroHt In land to hiH aon & two 
daiiffhtei'8 “ anbjoct to the payniont 
of an annuity : — Held : the annuity 
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wa8 cliargod upon the h^^S^terost. 
PBAiiOB V. Wrioht (1326), 39 O. L. U. 

16.'-AUS. 



Cases 98a^780. 


English and Emfibe Digest Supplement 


REVENUE. 

Part VI. — Excise Duties. 


Sub-sect. l.~~BE?mNG Duty (Vol. XXXIX., 

p. 232). 

Add the following case ; — 

9da, Who liable to duty — Club — Managing 
totallsator & pari-mutuel.] — Deft. co. owned 
a club & managed on the premises a totahsator 
& a pari-mutuel, by means of which members 
could back horses running in races. The 


amount staked by backers of losers formed the 
fund for paying the backers of winners, deft, 
co. deducting 10 per cent, for expenses : — 
Held : deft. co. were not liable to pay 
betting duty, as they merely received money 
for the purpose of distributing it. — A.-G. v. 
Luncheon & Sports CJlub, Ltd. (1928), 46 
T. L. R. 17 ; 72 Sol. Jo. 795, C. A. 


Part VII. — Excise Licences. 

104. Add. Citation 97 L. J. K. B. 36. 


140a. Petrol-electrlo vehicle — Whether ‘‘ electri- 
cally-propelled.*’] — ^A vehicle which is pro- 
pelled by an electric motor, the electricity 
for which is generated by an internal com- 


bustion petrol engine carried on the veliicle 
itself, is an “ electrically-propelled ” vehicle 
within Finance Act, 1920 (c. 22), Sched. I. (5). 
— Tiixing-Stbvens Motors, Ltd. v. Kent 
County Council & Minister, of Transport 
(1929), 167 L. T. Jo. 154, H. L. 


and Excise Allowances. 


Part VIII. — Drawbacks 

t 

360. Add. Annolcdion ; — Retd. Fenton Textile Assocn. v. Lodge, [1928] I K. B. 1. 


Part IX. — Stamp Duties. 


436. Add. Annotation : — ^Mentd. Chaney i\ Maclow 
(1928), 45 T. L. R. 135. 

550. Add. Annotations : — ^Mentd. Ellesmere r 
Wallace (1928), 44 T. L. R. 798 ; Kennedy v 
Thomassen (1928), 46 T. L. R. 122 ; Weddle 
Beck V, Hackett (1928), 46 T. L. R. 67 . 


667. Add,. Citations :~-[l92S] 1 K. B. 703; 97 
L. J. K. B. 116; 138 L. T. 171. 

670. Add. A7inofatian : — ^Apld. Westmorland v, 
I. R. (hmrs., [1028] 1 K. B. 703. 


Part X.~ Corporation Duty. 


780. Add. Annotation : — Distd. General Medical 
Council V. 1. R. Comrs., English Branch 


( Council of General Medical Council v. I. K. 
(Jomrs. (1928), 97 L. J. K. B. 578. 


PART VI. SECT. 4, SUB-SECT. 6. 

«. Affd. avb nom. Dominion Press, 
Lto. t>. Customs & Excise Minister, 
[1928] A. O. 340 ; 97 L. P. C. 91 ; 
139 L. T. 338. 


PART Vn. SECT. 4, SUB-SECT. 3.— D. 

••• “ Weight ujUaden ** — How nscer- 
— Ix) 08 e equipment.} — Movable 
Bhelving, fitted to slide on brockets In 
a baker's van, & need to facilitate the 
delivery of goods to customers. Is 
JooTO equipment within Roads Act, 
1920 (o. 72), s. 7 (6), Sc does not fall 
to be Included in the weight unladen 


vehlole.— D aruino v. Burto 
[1928] S. C; (J.) tJ.— SOOT. 


PART IX. SECT. 6, SUB-SECT. 8.— B 

si. Assignment .} — There is no neces 
8lty*for an osslgmnent to bo stamped 
unless it Is in the special form of ai 
order. Sc possibly also unless it h 
directed to the iieraons having contro 
of the money in question in suol 
circumstances as to lead to the con 
elusion that they hold to the order o] 
^ person assigning it. — Liverpooi 
& London Sc Globe Insuranoe Co. 
Ltd. V. Hartley & Ford, [1927 
V. It. R. 523 ; 49 A. L. T. 70 ; [1927 
Argus. L. R. 417.— AUS. 


PART IX. SECT. 6, SUB-SECT. 18. 

A. (a). 

681 i. Partnership property — Tranter 
of share by partner*s executors^]^ 
Duckett v. Coli:eotor of Imposts, 
[1927] V. L. R. 457 ; 49 A. L. T. 82; 
[1927] Argus. L R. 379.— AUS. 

■o. Land — Undivided share.} — A 
transfer of an undivided share of land 
is, for the purposes of Stamps Act, 
1915, a transfer of land. A transfer 
of land may be dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land Sc personal 
property. — Duckett «. Collector op 
Imposts, [1927] V. L, R. 457 ; 49 
A.X; T. 82 ; [1927] Argus. L. R. 379. — 
AUS. 
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-Bevenue. Cases 887 -~843a. 


Part XIV. — Expenditure of the Revenue 


837. Add, Annotation : — Refd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain &; Ireland (1928), 45 T. Iw. R. 
67. 

830. Add, Annotation : — Refd. Re Article X of 
Articles of Agreement for a Treaty between 
Great Britain & Ireland (1928), 46 T. L, R. 
67, 

848a. Savings Certificates — Nomination to — 
Validity.] — War Savings Certificates Regula- 
tions, 1019, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 


are not ultra vires, because they modify, & 
incorporate Sc apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
that certificates, so held are liable to be 
forfeited . — Re Kimber, Vare v. Bookman, 
[1928] Ch. 749 ; 97 L. J. Cb. 430 ; 189 L. T. 
550 ; 72 Sol. Jo. 646. 


PART XIII. SECT. 1, SUB-SECT. 1. 

St. Trial of issue — To dctenrime fact 


essential to defence — Amendment of 
defence ,] — R. v. MirruAL Fire Assock. 
OP Canada, Ltd. (1926), 58 N. >8. R. 

420.— CAN. 


PART TV. SECT. 1. 

sw. Btght of Crown to fix amourU.]- 
Kidd 11924J Exoh, C. R. 29.- 

CAN. 
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Gases 88 a- 286 . English and Empire Digest Supplement. 


ROJAL FORCES. 

Part I.— The Royal Navy. 


33a. Right to indemnity-For expenses In case of 
damage to ship or stores.]—A Govt, steamer 
assisted a merchantman, on a stipulation to 
reimburse aU expenses arising from damage 
to the steamer or the stoms Held .* such 
stipulation was no bar* to salvage compensa- 
tion.— The Lustre (1834), 3 Hag. Adm. 154 ; 
166 E. R. 363. 

Amolaliotis Consd. The Ewell Grove (1835), 3 Hag. Adm. 
209. tM, The Lord Diiflcrin (1849), 7 Notes of Cases 
Supp. mill. 

— Ship specially equipped with salvage 
plant.”]— A cable ship belonging to the 
Admlty. & in the employ of the Post Office 
rendered salvage services to a vessel, which 
had lost her propeller & required towage 


assistance. The cable ship was fitted with 
grappling ropes & other salvage gear,- & 
was specially constructed for laying k repair- 
ing submarine telegraph cables Held ; 
even assuming the equipment constituted 
" salvage plant,” the vessel was not “ specially 
equipped with salvage plant,” which meant 
plant of a kind that a vessel would not be 
equipped with except for the purpose of 
rendering salvage services, k the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merchant Shipping (Salvage) Act, 1916 
(c. 41).-The Morgana, [1920] P. 442; 89 
L..1. P.232; 124L. T.254; 3(1 T. L. R. 
747 ; 15 .\sp. M. L. C. 160. 


Part V.-Ttie Regular Army. 

139. Add. Aniiokfm Mentd. Re Article X of Articles of Agreement for a Treaty between Great 

Britain lUreland (1928), 45 T.LR. 57. 


Part IX.-Matter8 Common to Navy, Army and Air Force. 

265. Add, Amtoiaiion ;~Consd. Mackcnzie-Kennedy v. Air (’ouncil (1927), 138 L. T. 8. 
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VoL XXXIX.— Cases « -780a. 


SALE OF GOODS. 

Part. I — ^The Contract of Sale Generally. 

9. Add, Annotation : Refd. Dominion Press 44. Add, Annotation : — Refd. Domiryon Press 
Customs & Excise Minister, [1928] A. (X 340. (Customs & Excise Minist^er, [1928] A. O. U 


Part il. — rFormation of Contract. 


200. Add. Citations 138 L. T. 154 ; 72 Sol. .To. 
14 ; 33 Com. Cas. 101. 

341. Add. Annotaiion : — Refd. Royal Exchange 
Assce. V. Hope, [1028] Ch, 179. 

403a. Perishing of only part of goods.] — Sale 

of Goods Act. 1893 (c. 71 ), s. 6, applies where 
there is a contract for the sale of specific 


goods <fe a part, but Die wliole, of the 
goods lias, without tlie knowledge of the 
jiarties to the contract, already ceasetl to 
exist. — Barrow, I^^anio Ballard, Ltd. v. 
Phiu^ip Piiujjps a Co., Ltd. (1928), 46 
T. L. R. 133 ; 72 Sol. Jo. 871. 

472. Add, Annotation : — Consd, Charles v, (Cardiff 
Collieries (1928), 44 T. J.. R. 448. 


Part Hi. — Conditions and Warranties. 


612. Add. Annotation : — Refd. MorelU v. Fitch 
Gibbons, [1928] 2 K. B. fi3fi. ' 

553. Add. Citations : —(tfJd. (1928), 138 L. T. (5(18 ; 
44 T. L. R. 297 ; 17 Asp. M. L. C. 428 ; 33 
Com. Oas. 213, C. A, 

664. Add, Annotation : — Refd. Finlay v. N. \\ 
Kwik lioo Tong Handel Maatschappij, 
1928] 2 K. B. (504. 

6l9a. Sale of wine of particular brand.] — Pltf. 
asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork witli a cork- 
screw, the bottle broke at the neck & injured 
him : — Held : the sale was one by description, 
ife the bottle was not of mercliantable quality, 
& the condition that it was of such quality 
implied under Sale of Goods Act, 1893 (c. 71). 
s. 14 (2), had been broken, h pltf. was entitled 
to damages. — Morelli v. Fitch & Gibbon.s, 
[1928] 2 K. B. (530 ; 97 L. J. K. B. 812 ; 44 
T. L. R. 737 ; 72 Sol. Jo. 503, D. C. 

621. Add, Amioiation Barker v. Agius 

(1927), 33 Com. Cas, 120. 

643a. .] — Mbllish V, Motteux (1792), Peake, 

166 ; 170 E. R. 113, N. P. 

AnnotaHons : — ^N.P. Baglehole v. Walters (1811), 3 Camp. 

154, Refd. l^lckerlng v, Doweoii (1813), 4 Taunt. 778. 

643b. .] — If a ship is sold “ with all faults,” 

the seller is not liable to an action in respect 


of latent defects which he knew of without 
disclosing at the time of the sale, unless he 
used some artifice to coiujeal (hem from the 
purchaser. — Baglehole ik Walters (1811), 
8 Camp. 151 ; 170 E. R. 1888, N. P. 

AnmUitions : — Apld. Pickering r. Dowson (1813), •] Taunt. 
779 ; Bywat-er v. ilichardson (1834), 1 Ad. & El. 508. 
Apprvd. Ward r. Hobbs (1879), -18 L. J. (h B. 281. Refd. 
Horton r. Maoiutosb (1882), 31 W. 11. 232. 

643c. — .] — Although a ship be sold ‘‘to be 
taken with all faults,” the vendor cannot 
avail himself of that stipulation, if he knew 
of secret defects in her, Ac used means to 
prevent the purchaser from discovei'ing them, 
or made a fraudulent rei^resentation of her 
condition at the time of the sale. — SGH>^KrDBR 
V. Heath (1818), 8 Camp. 506; 170 E. R. 
1462, N. P. 

AtinoMions : — Consd. Ward r. Hobbs (1877)i 3 Q. B. D. 150, 
Refd. Cornfoot v. Eowku ( 1 840), 6 M. & W. 358. 

682. Add. Annotation : - Refd. l^ondon Holeproof 
Hosiery (V>. v, Padmore (1928), 44 T. L. R. 
499. 

744a. Effect of Sale of Goods Act, 1893 (c. 71), 

s. 14 (1).] — Medway Oil & Storage (^o., 
l.TD. Silica Gel Corpn. (1928), 83 Com. 
Cas, 195, H. L. 

780a. Bottle — For wine.] — Morellt r. 

Pitch & Gibbons, No. 619a, ante. 


PART II. SECT. 4, SUB-SECT. 7.— 

B. (a). 

•d. MarffincU note — Giving voioer to 
vary or confirm option,] — Held : the 
contract form containing the marginal 
note constituted a memorandum sudl' 
oient to satisfy Stat. S'raiids. — 
J. B. Rogers, Ltd. v. Harry Lbsnie, 
Ltd. (1927), 27 8. R. N. 8. W. 427 ; 
44 N. S. W. W. N. 149.— AUS. 


PART II. SECT. 4. SUB-SECT. 9. 

846 i. — : — By execution of coniracU] 
— OodUN V. COOLIN (Sask.), 11920J 3 
W. W. R. 812.— CAN. 


PART HI. SECT. 4, SUB-SECT. 2.— A. 

623 vi. .1 — Foxton V. 

Hamilton Steel & Iron (Jo., Ltd. 
(1901), 21 C. L. T. 286; 1 O, L. R. 
393.— CAN. 

PART III, SECT. 18, SUB-SECT. 1. 

c. on the foots, 59 S. C?. B. 
118. 

PART III. SECT. 18, SUB-SECT. 2. 

k. Becad., 43 S. C. H. 614. 

PART III. SECT. 19, SUB-SECT. 1.— B. 

d. licvsd. on the facts, 59 8. C. IL 
118. 


PART III. SECT. 19, SUB-SECT. 2.— 
D. (b). 


i.— 
Teld : 


— C’iroumstaiices in which : 
pltf. was not entitled to 


magos for tlie loss alleged to have 
on sustained by liim by his inability 
cai*ry' out contracts into whlcdi lie 
eged'he had entered. — MoKknnv v. 
iUMMOND » DVORIiU’SKY (1927), 29 


si. Heturn of imrchane-mimey ,] — 
MC'KENNV V, DRirftFMOND & IWORET8KY 

(1927), 29 W. A. L. K. 6. -AUS. 


863 



Cases 782— 1B16. English and Empibe 

782. Add. Amiotation : — ^Reld. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 

862. Add. Annotation : — ^Mentd. Konskier v. Good- 
man, [1928] 1 K:, B. 421. 

885a. Date of shipment — In bill of lading — C. 1. f. 
contract.] — James Finlay & Oo. v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 
No. 1814a, post. 

893. Add. Annotation : — ^Refd. IJvock v. Petu'son 
(1928>, 33 Com. Gas. 188. 

926. Add. Citation 33 Com. Cas. 120. 

996. Add. Annotations ;-~Consd. Hall & Pim^s 


Part IV.— Effects 

1089. Add. CUatiom :—a.ffd. (1028), 138 L. T. 
663 ; 44 T. L. R. 207 : 17 Asp. M. L. C. 428 ; 
33 Com. Cas. 213, C. A. 

1261. Add. Annotation ; — Reid. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 66. 

1268. Add. Annotation : — Reid. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 

1272. Add. AnnoUUion : — ^Reld. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 


Digest Supplement. 

Arbitration (1928), 139 L. T. 60. Reid. 
Finlay v. N. V. Kwik Hoo Tong Handel 
Maatschappij, [1928] 2 K. B. 604. 

996. Add. Annotation : — ^Apld. Barker v. Agius 
(1027), 33 Com. Oae. 120. 

1016. Add. Annotation : — ^Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij. 
[1928] 2 K. B. 604. 

1024. Add. Annotation : — ^Refd. Evans v. Webster 
(1928), 46 T. L. B. 136. 

1026. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604. 


of the Contract. 

1399. Add. Annoiatio7i : — ^Refd* English Hop 
Growers v. Bering, [1928] 2 K. B. 174. 

1403. Add. Annotation : — Apld. Palmolive Co. (of 
England) v, Freedman, [1928] Ch. 264 

1404. Add. CUatimis [1928] Ch. 264 ; 138 L. T. 
274. 

1409. Add. Annotaiion : — Consd. Palmolive Co. 
(of England) v. Freedman, [1928] Ch. 261. 

1436. Add. Amiotaiio7i : — ^Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 


Part VI. — Performance of the Contract 


1516. Add. Annotation: — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

1811. Add, Amiotation : — Refd. Foreman & Ellams 
V. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation As to (2) Consd. Foreman 
& Ellams V. Blackburn, [1928 J 2 K. B. 60. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before issue 
of bill of lading.] — ^A contract, dated July 2, 
provided for the sale of frozen rabbits 
their shipment from Sydney c.i.f. Livei’pool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on June 26, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
&- the sellers claimed damages from them for 
breach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had alreafiy taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 


visit/cd other ports several hundred miles 
from the port of shipment.- —Foreman & 
Eliams, IjTd. V. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 366 ; 139 L. T. 08 ; 33 
Com. Cas. 359 ; 17 Asp. M. li. C. 461. 

1814a. Date of shipment incorrectly 

stated.] — The seller under a c.i.f. contract 
is boiuid to procure & tender to the buyer a 
bill of lading which shall correctly state the 
date of shipment. 

Where the seller under a c.i.f. contract, 
under which delivery is to be made in a 
specified month, tenders to the buyer a bill of 
lading in which the date of shipment is incor- 
lectly stated, the shipment in fact not taking 
place in the month specified in the contract, 
the buyer, being deprived of his right to reject 
the tender of documents, is entitled to 
damages for the breach by the seller of his 
obligation to deliver a correct bill of lading, 
the measure of which is the difference between 
the market price & the contract price of the 
goods sold where the contract price is higher 
than the market price. — J ames Finlay & 
Co. V. N. V. Kwik Hoo Tong Handel 
Maathchappu, [1928] 2 K. B. 604 ; 97 L. J. 
K. B. 817 ; 139 L. T. 682 ; 44 T. L. B. 643; 
72 Sol. Jo. 468. 

1816. Add. Annotations : — Refd. Be Monchy v. 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703 ; Tredegar v. Harwood, [1928] Oh. 69. 


PART VI. SECT, i, SUB-SECT. 8. 

1498 iii. C.i.f, contract .] — 

Under a o.i.f. contract providing for 
payment against documents the pur* 


chaser is under no obligation to take 
up documents that do not In fact 
relate to goods of the d^mlption con- 
tracted for, & a refusal to lake up a 
draft does not necessarily prove tT 

864 


the buyer was not ready Sc willing to 

S erform the contract. — Hbnry Dean 
; Sons (Stdnbt), Ltp* v, P. 0*Day 
pROPansTARY, Ltd. (1927), 39 0. L. R. 
330 ; [19271 Argus. L. E. 233.— AUS. 



VoL — Sale of Goods. Cases 1860—8087. 


1850* Add, Annotation Held. De Monchy t>. 
Phoenix Insce. of Hartford (1028), 138 L. T. 
703, 


1858. Add, Annot€dion:—Dlstd.AronBonv,Mologa 
Holzindustrie A/O Leningrad (1927), 138 
L. T. 470. 


Part VII.— Rights of Unpaid Seller Against Goods. 


2384. Add. AnnoUdion Apld. A.-G. v. Pritchard 
(1928), 97 Ii. J. "K. B. 661. 

After this case add “ As regards hire- 


purchase agreements generally, fee Bailment, 
Vol. III., p. 96, Nos. 257, 268.” 

2388. Add. Annotation ; — Distd. A.-G. r. Pritchard 
(1928), 97 L. J. K. B. 561. 


Part VIII. — Breach of the Contract. 


2493a. •] — Stubge v. Phii^potts (1839), 

8 L T 30. 

2519a. Failure of seller to deliver correct WU of 
lading — Measure of damages.] — J^es 
f Finlay & Co. v, N. V. Kwik Hoo Tong 
HANJ 3ETi Maatschappij, No. 1814a, ante, 

2569. Add, Annotation .‘—Distd. Tie Hall & Piin s 
Arbitration (1928), 139 L. T. 50. 

2575. Add. Cilafmis :—07 L. .1. K. B. 00; 33 
(V)m. Cas. 60. 

2590. Add, A nnofaiion : — Refd. Kasler & Cohen v. 
vSlavcmski, {1928] 1 K. B. 78. 


2612. Add. Citations: — ^fid. (1928), 139 L. T. 
50 ; 33 Com. Cas. 324, 11. L. 

Add. Annotation : — Refd. Finlay r. N. V. 
Kwik Hoo Tong Handel Maatschappi] , 
[19281 2 K. B. 6P4. 

2618. Add. Annotation : —"RM. Finlay v. N. V. 
Klwik lloo Tong Handel Maatschappij, [1928] 
2 K. B. 604. 

2644. Add. Citation ; '[1927J B. & C. B. 140. 
2687. Add. Citation : \j. T. 470. 


PART VI. SECT. 3, SUB-SECT. 1. 

•p, detention of goods-— With know- 
ledge of misUtkc hy vendor— Accepianre 
implied .]— , v. Morrison 
(1911), 45 N. S. 11. k. L. H. 

3 J 7. —CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 

B. (a). 

t887 vii. .] — ^Wentworth Or- 

OHAUI) Vo., I.TD. r. MKROHA.Ni'S CON- 
SOIJDATKO, LTP. ' 

w. w. li. 291 ; D. L. H. ‘227. - CAN. 


PART Vlll. SECT. 2. SUB-SECT. 2.— A. 


h i. 


Shipment f.o.h. 


r. SiHco (1913), ‘29 O. L. \i. ‘200:44 
(). W. N. 1498.— CAN. 


J.S. 
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SALE OF LAND. 


Part I. — The Contract of Sale. 


87. Add, AnnotaHon : — Consil. Farr, Smith t\ 
Messers, [1928] 1 K.,p. 397. 

128. Add, Annotation : — Retd* Re Howden Sc 
Hyslop’s Contract, [1928] Oh. 479. 

133. Add, Annotation : — Oenerally, Reid. Bernard 
V. WiUiams (1928), 189 L, T. 22. 

195. Add, AnnoteUi&n : — Mentd. Houghton v, 
Nothard, Lowe &i Wills, [1928] A. 0. 1. 

198. Add, Annotation : — As to (1) Reid. Chaney v. 
Miiclow (1928), 97 L. .T. Ch. 349. 

214. Add, Annotation : — Retd. Arseciileratne v. 
Perera, [1928] A. C. 173. 


228a. Of part of property.]— There being a 

parol agreement for the purohaee of a farm 
« farm house, the possessioii of the farm by 
the purchaser will be held an act of part 
performance sufficient to authorise the ct. 
to execute the contract, even though the 
house should have been occupied adverse^ 
to him. — Kmo v, TtJBKBjn (1824), 3 L. J . 
O. S. Ch. 68. 

283. Add, Annotation : — ^Apld. Johnson v, Clarke, 
[1928] Oh. 847. 

330. After this case add “ In lease.] — See Land- 
lord & Tenant, VoL XXX., pp. 472-477.” 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


686. Add, Annotaticyn : — Refd. Charles r. Cardiff 
Collieries (1928), 44 T. L. B. 448. 

634. Add. Citations 97 L. .1. Ch, 4 ; 138 L. T. 26. 

Add. Annotation f : — Mentd. Coles v. White 
City Manchester Greyhound Assocn. (1928), 
45 T. L. R. 125. 

636. Add, Annotation : — Consd. Bernard v, Williams 
(1928), 139 L. T. 22. 

771a. ].— Curtis v. (1928), 45 

T. L. R. 15 ; 72 Sol. Jo. 702. 


895. Add. Annotation : — Expld . Bernard v. Williams 
(1928), 139 L. T. 22. 

912. Add, Annotation : — Refd. Bernard Williams 
(1928), 139 L. T. 22. 

913. Add, Annotation : — Refd, Bernard i\ Williams 

, (1928), 139 L. T. 22. 

916. Add, Annotation : — Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

926. Add, Annotation : — Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 


Part V. — Vendor’s Title. 


1078. Add. Annotation ; ~ Distd. Turner v. Watts 
(1928), 138 L. T. 680. 

1104a. Sale by vendor in specified capacity.] — 

Whex’e, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a 8X)ecifled capacity, the contract, does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
sliall be made ; & the'purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
” irusiee.s for sale ” xmder the will of A. On 
examination of the title by the pmchasers, 
it appeared that no trust for sale was con- 
tained in the will : — Held : the above state- 
ment did not affect the powers of the vendors 


to make a good title aa the legal personal 
representatives of A. — Re Hpenueb 
Hauser’s Contract, [1928] Oh. 598 ; 97 

L. J. Ch. 335 ; 139 L. T. 287 ; 72 Sol. Jo. 336. 

1161, Add. Annotation : — FoUd, Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 

1152. Citations For “ [1928] W. N. 136 ” read 
” No. 1104a, anie,^* 

1219, Add, Annotation : — Refd, Re Spencer & 
Hauser’s Contract, [1928] Ch. 698. 

1416a. Subsequent purchase by solicitor from 

client.] — ^A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of liis client, set up an objection, 
which he did not think of any importance 
when advising his principal. — Bbevor v\ 
Simpson (1829), Tami. 69 ; 48 K B. 28. 

1458a. S, P, Flood v, Pritchard (1879), 40 L. T. 
873. 


PART I. SECT. 9, SUB-SECT. 2.— -E. 

250 i. Whether coHateral agreement 
binding — Condition to detriment of 
pwtv seeking to enforce ogrecmeTiLh^ 
KIBBLKWBITS V, QaSLAND, [1928] 
N. Z. L. R. 135.— N.Z, 


260 il. .] — Ejtobbn V, Boon 

(1876), 24 Gr. 195.— CAN. 

■ 

PART 111. SECT. 8. SUB-SBOT. 8.— A. 

k. Jiev,d., 7 A, tk 882. 
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PART IV. SECT. 2, SUB-SECT* 10,— B. 

r (p. 118) I. ,3 — SHimaiN V, 

WiGon^s, [1917] 2 W. W. R. 895; 
27 Man. L. R. 572.— CAN; 



YoL XL.— Sale d Land. Cases 1597ft 


Part VI. — Position of Parties Pending 

t6»7». CuBTEia (1793), 4 1640. Add. Citation :■ 

Bro. C. C. 383, n. ; 29 B. B. 920. 17 ge, Citation 


Completion. 

[1928] Ch. 340. 

[1927] B. & C. R. 137. 


Part VII. — Vendor and Purchaser Summons. 

1823. Add. Annotation : -Held. Johnaon v. Clarke, 1863. Add. Annotation: — Ocnerally, Mentd. John- 
[1928] Oh. 847. ,< i u. Clarke, [1928] Ch. 847. 


Part VIII. — Remedies under an Uncomplated Contract. 


,1944a. S . P. Wbstehman v. Pantlin (1900), 3 
8eton on Judgments &> Orders 7th ed. 2218. 
Anmtatioii : — Folld. Oldo v. Olde, [19041 1 Ch. 35. 

2009a. .] — Bernard v, Williams, No, 

2182, post. 

2013. Add. Annotation : — Dbtd. Bernard r. Williams 
(1928), 139 L. T. 22. 

2014. Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2061. Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


2182. To the existing paragraph add as follows : — 
Senible : if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of" 
the contract. 

Add. Citation 139 L. T. 22. 

2242a. Part of purchase-money dc 

money spent on Improvements.] — Cornwall 
V. Williams (1701), Colles, 117; 1 E. R. 
209, H. L. 


Part IX. — The 

2366. Add. Annotation : — Refd. Bernai’d v. Williams 
(1928), 139 L. T. 22. 

2382. Add. Annotations : — Refd. Ceneral Medical 


Conveyance. 

("ouiKjil V. T. 11. Ot)nirs., English Branch 
Council of General Medical Council v. Same 
(1928), 139 L. T. 225. 


Part XI.— Position of Parties after Completion. 


2656. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

2698. Add. Annotation : — Consd. Sunderland &. 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 616. 

2700. Add. Amtoiaiion : — Distd. Sunderland & 
South Shields Water Vo. v. Hilton (1928), 97 
L. J. K. B. 610. 


2705a. .]~~Pltf. & (left, both derived title to 

their respective properties from a common 
predecessor, who on his own pm'chase of 
both properties in 1876 covenanted with his 
vendors not to erect any dwelling-house at 
a less cost price than £800, or any pair of 
semi-detached villas at a le,8s cost price than 
£1,200. In 1927 deft, built houses at prices 
exceeding these amount s, but , the houses. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

•f . What amounts to 2 >os 8 eAsion — 
Actual occupation of part .] — McKinnon 
V. McDONilLI) (1807), 13 Gr. 152. — 

CAN. r 

PART VIII. SECT. 1, SUB-SECT. 1.— A. 

k (p. 221) i. Jieqy,isitc8 of valid 

mnceilaJtUm notice .] — Brown v. 
Roberts (1912), 17 B. 0. R. 10.— 

CAN. 

sm. Vendor unable tb give title — 
Through purchaser's acta — lAabiliiy of 
purdiaaer ufider contract .] — Wilkin t?. 
BiowN (AlU.), [19271 2 V. L. R. 87.— 

CAN. 

PART Vnt SECT. 8. SUB-SECT. 8.— 

0. (b). 

o. Iieead.f 33 0. Xi. B. 78. 


PART VIII. SECT. 2, SUB-SECT. 3.— G. 

8p. Form of action .] — Clarke v. 
Anderson (1839), 4 Ont. Dig. 7210. — 

CAN. 


PART VIII. SECT. 8. 

o (i>. 242) i. .I—Hagkn V. 

Ferris (1915), 31 W. L. R. 601 ; 8 
W. W. R. 1039.— CAN. 


PART VIII. SECT, 4, SUB-SECT. 8.— 

A. (a). 

st. Vendor unable to give tiiU — Public 
Works Act, 1908, a. 116.] — Upham v. 
BaRDBBS, [19273 N, Z. L. R. 722. — 

N.Z. 
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PART Vin. SECT. 4. SUB-SECT. 8.— 

D. (a). 

p. llevad., 15 Saak. L. R. 410. 

PART VIII. SECT. 7, SUB-SECT. 4.— 

A. (0). 

2335 i. Pevad., 10 Alta. L. R. 478. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (0) ii. 

2532 i. Authority to receive purchase- 
money ,] — ^Where the vendor’s solicitor 
appropriated the purchase -money to 
his OYm use : — Held : the solr. was 
agent for the vendor, who must bear 
the loss. — Ohbbseman v. Corey (1913), 
13 K. h. R. 469 ; 15 D. L. H. 445.* 
CAN. 







VoL XL.— Oases e- 574 . 


SET-OFF AND COUNTERCLAIM. 

Part I. — Set-Off. 


2. Add, Annoiaiion : — ^Mentd. Aktieselskabefc 

Ocean v. Harding, [1928] 2 K. B. 371. 

192. Add, Amioiatiom : — Refd. (.oitage Club 


'Estates v, Woodside Estate Co., Amcrsham 
(1927), 97 L. J. K. B. 72 ; Earle v. Uemsworth 
B. D. C. (19281, 44 T. L. B. 758. 


Part li, — Counterclaim. 


307. Add, Annotation: — As to (1) Refd. Lowe v, 
Bentley (1928), 44 T. E. R. 388. 

314. Add. A'nnotation : — Refd. I><owe v>, Bentley 
(1928), 44 T. L. R. 388. 

319. Add, Annotation : — Refd. Aktieselskabet 

Ocean v, Harding, (1928] 2 K. B. 371. 


327. Add, Citation : --7* Sol. .To. 254. 

372. Add, Annotation Mentd. Crossingham v. 
Park, [1928] 1 K. B. 330. 

379. Add. A nnotation ;~~ Refd. Lowe v, Bentley 
(1928), 44 T. L. K. 388. 


Part Mi. — Pleading 

535. Add. An)iotatwn :■ -Refd. Medway Oil & 569. 

Stoi’age (^o. i\ Continental Contract<»rs 
(1928). 45 T. L. R. 20. 

550. Add, Annotation : — Refd. Medway Oil & 570. 

vStorage (.-o, v. Continental Contractors, \ 1929] 

A. (\ 88. 

562. Add, Citations : — rcvsd, snh nom. Medway Otd 571. 
A: Stokacje Co. v. Continental (Vintrao 
TORS, [1929] A. C. 88 ; 45 T. L. R. 20, H. L. 

568. Add. Annotation ; Distd. Medway Oil ^ 574. 

Stoi‘age (^o. \\ Continental Contractors, 

A. C. 88. 


and Practice. 

Add. Annotation .’"'FoUd. Medway Oil & 
Storage (V). v. Continental Contractors, 
[1929] A. C. 88. 

Add, Annotation : — Refd. Medway Oil 
Storage Co. v. ('Ontinental Contractors, 
[1929] A. C. 88. 

Add, Annotation : — Apprvd. & FoUd. Medway 
Oil & Storage C^o. v. Continental ( 'ontractors, 
11929] A. C. 88. 

Add. Amiofafion Aa to (3) Consd. Medway 
Oil A: Storage (’o. v. Continental CV>ntractors. 
I 19291 A. C. 88. 


PART I. SECT. 4, SUB-SECT. Ir 

p. Jicvsd,, [WIH\ A. C. IGO. 

PART II. SECT. 2. SUB-SECT. 5, 

r (p. 414) i, — Coiinterdoim for 


fraiuhilcnl m ituTnrescntfdion . J — U dd : 
tht! coiiTiteK^lalin boliii; based not 
upon tlio contract but upon delict, 
could not be dealt ^\ith in tlie md.ion 
on the contract. — Haiart r. Wilkiv- 


KOX, [H>2S] S. (;. 383.- SCOT. ' 

PART III. SECT. 1. SUB-SECT. 2. 

p. For “ Q. It. 29 S. C. 516,*’ road 
“ rrr,srf., 29 S. G. H. 510.*' 
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Cues I84fr— 10S8 r. English and Empibs Digbst St^PLEMioirr. 


SETTLEMENTS. 


t 

Part II. — Creation and Construction of Settlements, 

134a. “ For default of such Issue.”]— Dob d. C. L. B. 654 ; 23 L. T. Q. B. 58 ; 22 L. T. 

Lbbs V. Ford (1863), 2 E. & B. 970; 2 O. S. 184; 18 Jur. 420; 118 E. B. 1029. 


Part III. — Contracts for Settlements. 


166. Add* Annoiaiion : — Held* Chaney v, Maclow 
(1928), 07L.'J. Oh. 349. 

203. Add, Annotation : — As to (2) Apld. Be 

Marshall, Graham v, Marshall, [1928] Oh. 601. 

291. Add, Annotation : — Mentd. Re Price, [1928] 
Oh. 579. 


633. Add* Annotation : — ^Reld. Be Smith, Fraz^klin 
V. Smith, [1928] Oh. 10. 

636. Add, Annotation : — Apld. Be Smith, FranMin 
V, Smith, [1928] Oh. 10. 

688. Add, Aymoiation : — ^Refd. Be Brooks, Public 
Trustee v. White, [1928] Oh. 214. 


Part V. — Consideration for Settlements. 


770. Add, Annotation : — Mentd. Royal Exchange 
- Assce. V, Hope, [1928] Oh. 179. 

803a. .] — ^Bubrows v, Grbknwood (1840), 4 

Y. & 0. Ex. 251 ; 5 Jur. 384 ; 160 E. R. 999. 

803b. .] — The trustees & cestui que trust 


Part VII. — Revocation and 

897a. By subsequent sale of settled property,] 

— Held : the selling out of the settled stock 
did not amount to a viHual revocation of 


under a voluntary settlement cannot comi)el 
the settlor to perform any further act than 
he has already done to render such a settle- 
ment operative. — Dening v. Ware (1866), 
22 Beav. 184 ; 4 W. R. 623 ; 62 E. R. 1078. 


Avoidance of Settlements. 

the settlement. — B lackwbm, v. Wood (1831), 
1 L. J. Ch. 36. 

938r. .] — LAMPEitT V. Lajipekt (1789), 

1 Ves. 20 ; 30 E. B. 210. 


Part VIII. — Beneficial Interests in Personalty 


1069a. — Application of accumulations during 
minority.] — Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no gi'andchila of the 
settlor had attained the age of twenty-one 
years, or being female had marned, at the 
death of the settlor ; (6) one of the grand- 
children of the settlor was bom after the 


dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settloV, died under the age of twenty-one 
years ; — Held : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, ev^ 
though that share might be reduced by reason 
of other members of the class coming into 
existence ; (2) the share of the grandchild, 
who had di^ under the age of twenty-one 
years, which had been provisionally assigned 
to’ that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had acemed while 
the infant was a member of the class, & 
which had not lieen applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amo^st the other persons who 
were at that time members of the class ; 



VoL 


Cases 10S9a-2697. 


« » 

W ol)serva;fcions on tlie method of dealing 
with ac'cumulattions of income provisionally 
assigned to infant members of a olaiss, having 
regard to Conveyancing Act, 1881 (c. 41), 


8. 43, & Trustee Act, 1926 (c. 19), s. 31. — 
Re King, Fubuo Trttsteb v. Ajldnidgk. 
[1928] Oh. 330 ; 97 L. J. Oh. 172 ; 138 L. T. 
641. 


Part X. — ^Tenant for Life and Remainderman. 


1869, Add* AnnofuHon : — As to (2) Apld. Re 
Bobins, Holland v. Gillam, [1928] Ch. 721. 

1872, Add* Annotation : — Aa to (2) Dlstd, Re 
Bobins, Holland v* Gillam, [1928] Ch. 721. 

1873, For the existing paragraph substitute the 
following paragraph : — 

,] — Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exora., administrators & 
assigns ; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the ceatuia que vie were detid 
except one, & all the original participants 
in income were also dead except one, & the 
income for many years had been distributed 
amongst their respective estates or assigns : — 
Held: (1) the land was held in undivided 
shares witlun Law of Property Act, 1925, 
Schod. I., Part IV.. par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 


carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rente of the 
trust estate \--Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital.— -iSe BosiNs, Holland v. Gillam, 
[1928] Ch. 721 ; 97 L. Ch. 417 ; 139 L. T. 
393. 

1976. Add, AnnotaiiM% : — Mentd. Mallett v* 

Staveley Coal & Ii*on Co. (1927), 138 L. T. 201. 

2007. Add, Annotation : — Apld. Re Bates, Moun- 
tain V. Bates', [1928J Ch. 682. 

2000a. .] — The directers of a co. owning & 

operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.*s balance 
slieet, carried the proceeds to a suspense 
account &> afterwards distributed them as 
cash bonuses to the sliareholdors, with a 
covering letter stating that such bonuses 
were capital payments not liable^ to income 
tax or super tax ; — Held : not having been 
capitalised by the issue of bonus shares 
increasing tlje total capital, the payments 
were income receivable by the tenant for 
life during his life. — Re Bates, Mountain v. 
Bates, 1 1928] Ch. 682 ; 97 L. .T. Ch. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 468. 

2035. Add, Annotations : — Dlstd. Re Bates, Moun- 
tain V, Bates, [1928] Ch, 682 ; Parker v. Chap- 
man (1928), 138 L. T. 729. ’ 


Part XI. — Custody of Title Deeds. 

2363. Add. A7mofalion : — ^Mentd. Thomas v. Jones, [1928] P. 162. 


Part XII. — Express Powers m Instruments. 


2896. Add, Annotation : — ^Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

2899a. Power to sell under subsequent settlement — 
Heference to former settlement — “ Ulterior 
to limitations therein.^’] — Held : the ex- 
pression “ ulterior to the limitation therein 
meant ulterior in point of position in the 


deed, & not ulterior in point of time. — ^M organ 
V. Kutson (1848), 16 Bim. 234 ; 17 L. J. Ch. 
419 ; 11 L. T. O, S. 238 ; 12 Jur. 813 ; 60 
E. B. 863. 

2570. Add, Annotation : — Refd. A.-O. v. Tasker 
(1928), 92 J. P. 167. 


Part XIII. — Statutory Powers in 

2696. Add. Annotaiion : — Refd. Be Drayoott 
Settled Estate, [1928] Ch. 371. 

2597. For the existing paragraph substitute the 
following paragraph 


Relation to Settled Property. 

Settled Land Act, 1925 (c. 18), ss. 1, 2.]— 

Land was,, on Dec, 31, 1926, held by two 
persons under a devise contained in a wiU, 
made in 1888, as joint tenants in fee simple 
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absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage : — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) & 2, 
& it was excepted from the application of 
liaw of Property Act, 1925 (c. 20), s. 86 (1) ; 
(2) there was nothing in the context to 
give to the words “ settled land ’’ in Law 
of Property Act, 1925, s 36 (1), any 
other meaning than that given by 
sect. 205 (1) {xarvi). — Re Gaul & HouiiSTON’e 
(ViNTRACT, [1928] Ob. 089 ; 97 L. J. Oh. 362 ; 
139 L. T. 473, 0. A. 

2598. Add. Citatiom :—91 L. J. Oh. 193; 139 
L. T. 69. 

2602. Add. Amiataiion : — N.F. Re- Parker’s Settled 
Estates, Parker v. Parker, [1928] Oh. 247. 

2652. Add. Annotatwn : — Refd. Re Adelom, Oak- 
shott r. Uawkins (1928), 72 Sol. Jo. 810. 

2676. Add. Annoiatimi : — Consd. Re Robins, Hol- 
land V. GiUam, [1928] Oh. 721. 

2679a. Trust for accumulation of Income for 

payment of mortgages.^ — Re Stevens & 
Dunsby’s (^ontkact, [1928] W. N. 187. 

2732. Add. Annoiaiion : — Refd. Re Adelom, Oak- 
shott V. Hawkins (1928), 72 Sol. Jo. 810. 

2739. Add. Annoiaiion : — As io (2) Refd. Re 
Adelom, Oakshott v. Hawkins (1928), 72 
Sol. Jo. 810. 

2798. Add. Annoiatioji : — Refd. Re Price, [1928] 
0^1. 679. 

3046. Add. A7woiaiions : — Aa io (1) Apld. Re 
Oatchpool, Harris v. Oatchpool, [1928] Oh. 
429. Consd. Re Gaul & Houlston’s Oontract, 
[1928] Oh. 689. Refd. Re Parker’s Settled 
Estates, Paiker v. Parker, [1928] Oh. 247. 


3047. Add. Citation 97 L. J. Oh. 161. 

Add. Annotation : — Refd. Re Gaul & 
Houlston’s Oontract, [1928] Oh. 689; 

3047a* .] — On Dec. 31, 1925, cert^n 

land stood limited to the use of A. for life, 
& after his death, subject to certain jointui^ 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been fuither secured by 
the limitation of a> legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
tiTistees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 3890 : — Held : (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1925 (c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement ; h when they sold 
the land they would sell it as statutory 
.owners & not as trustees for sale, & they must 
j)ay over the proceeds of sale to the trustees 
of the compound settlement.— Re Norton, 
Pjnney V. BEAUciiAMp, [1929] 1 Ch. 84. 


Part XV. — Land Held in Undivided Shares. 


3138. For the existing paragraph substitute the 
following paragraph : - 

Settled land.] — By the will of 

testator, w^ho died in 1884, his real estate was 
devised to trustees upon trust to ijermit his 
widow to receive the rents tliereof during her 
life, & after her decease upon tinst to pay 
same to or for the benefit of sucli of his two 
daughters, E. & M., as should be then living 
ic should for the time being be single k 
unmarried in equal .shares if more than one. 
& wlien both should be man'ied upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of E., in 
1927, questions arose as to the respective 
interests of E. M. & testator’s children in 
the income capital of the real estate. The 
ct. having decided that E. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, i!c ui>on the death 
of E. her sister M. became entitled to the 
whole of the income dui'ing her spinsterhood, 
& upon her marrifige or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on J^aw of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will Upon the statu- 


tory trusts under Sched. T.. Part IV"., 
par. 1 (1), or in lier or ilie Public Trusl-ee 
under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of iestatm^’s wUl were such fis 
might continue beyond the life of his widow, 
the real estate dewised by the will was, at 
the date of Law of Propeify Act, 1926, 
coming into force, by the efTect of Wills Act, 
1837 (c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. (fe M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vt^sted in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. I., 
Part IV., par. 1 (1 ), ^ the real estate thereui^on 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs. — Re Dawson's 
Settled Estates, [1928] Gh. 121 ; 97 
L. J. Ch. 343 ; 339 L. T. 94. 

AnmtUiiion : — Aa to (2) Refd. Jie Robins, Holland v. Gillani, 
1192«] Ch. 721. 

3139. Add. Ciiaiion : — 72 Sol. Jo. 86. 

Add. Annotations Consd. He Robins, Hol- 
land V. Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. E., [1928] Ch. 
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31d9a. Land held under one & same settlement 
— Vesting in trustees — Who are trustees.] — 

Where immediately before the coming into 
operation of I^aw of Property Act, 1926 
(c. 20), the entirety of the land is settled 
la'nd held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there ai’e no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts . — Re Oatchpool, 


VoL XL.--Settlements. C^s 8189a-«171. 

Haruis V. Catohpool, [1928] Ch. 429 ; 97 
L. J. Ch. 131 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add, Annotutwii : — to (1) Reid. Re 
Robins, Holland v, Gillam, [1928] (Ui. 721. 

3143. CUafion c—'For the existing citation read 
“ No. 1873, anie.^* 

3146. Add, Annotation Folia. Re Robins, Hol- 
land V. GiUam, [1928] Ch. 721. 

3148. Add. CiUdioihs : — 97 L. .1. Ch. 197; 138 
L. T. 735. 


Part XVI. — Resettlements. 

3171. Add, Annotation Generally , Refd. Re Parker’s Set tled Estates, I*arker v. Parker, [1928] Ch. 247. 



OtteB 107-467. 


EkCMJSH and EMS'IBB DlOiiS^r SumiBMBNT. 


SEWERS AND DRAINS. . 

Part I. — Sewers and Drains for Sanitary Purposes. 


107. Add, Annotation : — Refd. Clark v, Bpsom 
R. D. 0. (1928), 45 T. L. R. 106. 

148. Add. Annotation : — ^Refd. Clark v , ' Epsom 
R. D. C. (1928), 46 T. L. R. 106. 

168. Add. Annotation. : — ^Refd. Clark v. Epsom 
R. D. C. (1928), 45 T. L. R. 106. 

250. Add. Citation : — 26 L. G. R. 174. 

319. Add. Annotation : — ^Distd. Grant v. Derwent, 
[1928], Ch. 902. 

319a. Liability ot owner requesting local 

authority to lay connecting pipe.] — Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein, Deft.*s property 
abutted on this road, as well as on another 
sewered road, he was entitled under 


Public Health Act, 1875 {c. 65), s. 21, to 
cause his ^drains to empty into the corpn/s 
sewers, on giving proper notice A compiyinjE 
with regulations. At deft/s request £ 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe thmugh a small portion of pltf.^s 
subsoil : — Held : the corpn. ’s acts were fuUy 
justified by the local Act, even if not by Public 
Health Acts, & whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
pf action against deft, for requesting the 
corpn. to exercise those powers. — Grant v. 
Derwent, [1928] Ch. 902 ; 97 L. J. Oh. 434 ; 
92 J. P. Jo. 702. 


Part III. — Sewers under Commissioners of Sewers. 

351. Add. Annotation : — ^Mentd. Ormond Invest- 403. Add. Annotation : — ^Refd. Graigola Merthyr 
ment Co. v. Betts, [1928] A. C, 143. Co. v. Swansea Corpn., [1928] (^h. 235. 


Part IV. — Sewers Rate. 

457. Add. CUatums 97 L. J. K. B. 13 ; 138 L. T. 72. 
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YUL XU.— Cases 80— 1780a 


SHIPPING AND NAVIGATION. . 

Part I. — In General. 

80. Add. Anruftation Mentd. Smith, Hogg v. Bamberger (1028), 97 L. J. K. B. 726. 


Part ii. — Ownership and Control of Ships. 

.d.dd. Annotation : — ^Retd. Arou v. Miall 493. Add. Annotation — ^Refd. Kerr v. .Maii'inei 
(1028), 189 L. T. 602. Products (1928), 44 T. Jj. '1. 292. 


Part ill. — Master, Officers and Crew. 


614a« Protection of open hatchways — Breach of 
statutory duty — ^Effect of contributory negli- 
gence.] — Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defte.’ ship along a 
passage-way which he was entitled to go 
he stumbled & fell down an open 
hatchway into one of the holds €)f the sliip, 
&■ was injured, lie sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made imder 1894 Act, which pro- 
vided for the fencing Sc protection of open 


hatchways on ships : — Held : pltf.’s own 
contributory negligence was an answer to 
bis claim against defts. based on a breach of 
statutory duty. — Dew v. United Bamsii 
S.8. Co., Ltd. (1928), 139 L. T. 028, C. A. 

685. Add. Aiinofatwns -As fo (3) Refd. First 
Russian Insce. v, London & 1 Lancashire Insce. 
[1928] Oh. 922. As to (4) Reid. Fii*st Russian 
Insce. V. London Sc Lancashire Insce., [1928] 
Oh. 922. Oenerally, Refd. The Penelope, 
[1928] P. 180. 


Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 

1596. Add. Citation : — 17 Asp. M. L. 0. 303. 


Part VII. — Carriage of Goods 


1682. Add. Annotation : — Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 .T. P. 60. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself — Ratification of wrongful 
act.] — Pltfs., owners of the 2>., instructed 
H., a broker, to procure a cliarterparty for 
their ship. H. being minded, in breach of 
his duty a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfs & 
an export co. of Danzig “ Sc others ” as 
charterers. This document was signed by 
n. ** as agent only ” for the owners Sc by 
H. “ on behalf of the charterers as per separate 
chartering notes.** By one of the clauses of 
the document the shipowners were to have 
a Hen for all dead freight Sc demurrage at the 
port of loading. H. had no autliority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S, Sc Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. S. Sc Oo. engaged 


cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “ by order of the owners,” 
but without their authority, Sc, the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
Sc on behalf of Sc with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions Sc clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. Tlie bills of lading were 
indorsed by -8. & Oo. Sc tendered under the 
contract of sale to defts., who accepted them 
& paid S. Sc Oo. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the ma^r deposited the 
wood with wharfingers subject to a Hen in 
favour of pltfs. for dead freight Sc demurrage, 
& pltfs. brought an action gainst defts, for 
a declaration that they were entitled to the 
lien : — Held : the Hen clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board theii; sMp Sc issuing 
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bills of lading in respect of it after they knew 
of H.’s breach of duty in assuming to charter 
their vessel to himseM, had ratified his act 
so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
<*,harterparty being a valid or effective docur 
ment, for in the absence of a condition to the 
(jontrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea tliat the 
amount recoverable by deft, pleading it 
from pltf. in the action in wliich it was 
pleaded should be the exact amount recover- 
able by pltf. from him ; &; as S. Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. & Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that 8. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading. — Akt. 
Ocean v. IlAuniNci (B.) & Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 684 ; 189 L. T. 
217 ; 33 Com. Cas. 277 ; 17 Asp. M. L. C. 
405, C. A. 

1796. Add, Annotation : — As to (1) Refd. The 
Penelope, [1928] P. 180. 

1958. Add, Annotation : — As to (4) Refd. Akt. 
Ocean v, Hardi^, [1928] 2 K. B. 371. 

2129. Add, Annoiatiom : — Consd. First liussian 
Insce. V, Ijondon A Lancashire Insce., [1928J 
Ch. 922 ; Hyman r, iJvruan, lluglies v, 
Hughes, 11929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. 180. 

2136. Add, Annotations: — As to (1) Refd. The 
Penelope, [1928] P. 180. As to (2) Consd. 
First Hussian Insce. London A J^ancashire 
Insce., [1928] Ch. 922. Generally, Refd. 
Hyman Hyman, Hughes i\ Hughes, [1929] 
1 K. B. 1. 

2212. Add. Annotation to (2) Consd. Foreman 

A Fllams r. Blackburn, |1928] 2 K. B. 60. 

2230a. .] — Defts. bought timber to be shipped 

to Liverpool, A it was shipped in pltf.’s 
steamer along with the cargo of other 
shiyipers. The bill of lading was a clean bill, 
stating that a si)ecified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterjjarty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
t!Onclusivc evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest stating that pai*t of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the ai'T'i val of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part- 
belonged to them, defts. accepted the bill 


of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
&; defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped : — Held : as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, jfitf. wan 
estopped from disputing the statements .in 
it, & defts. were entitled to succeed on their 
. counterclaim. — Evans v. James Webster 
& Brothers, Ltd. (1928), 45 T. L. R. 136. 

2249. Add. Citation : — 17 Asp. M. L. C. 307. 

2254. Add. Aimotaiion : — As to (2) Reid. Evans v. 
Webster (1928), 45 T. L. R. 136. 

2257. Add. Annotatio)i : — to (2) Refd. Evans v. 
Webster (1928), 45 T. L. R. 136. 

2259. Add, Annoiatioyi : — Distd. Evans w Webster 
(1928), 45 T. L. R. 130. 

2262a. Damage before shipment.] — Evans v , 
James Webster & Brothers, Ltd., No. 
2230a, ante. 

2287. Add. Attnotaiion Refd. Evans v. Webster 
(1928), 46 T. L. R. 136. 

2450. Add. Amiolatio}t : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2515. Add. Annotation : - 'Retd, Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2526. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2609. Add. Annotation Apld. Firemen’s Fund 
Insce. V. Wostera Australian IiLsce. Sc Atlantic 
Insce. (1927), 138 L. T. 108. 

2642. Add. Annoiaiion .‘—Refd. Gosse Millard v. 
Canadian CJovernment Mercliant Marine, 
[1928] 1 K. B. 717. 

2655. Add. Annotation : — to (3) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 

2680. Add. Annotation : — As to (1 ) Refd. Gosse 
Millard v. (-anadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

2683. Add. Annotations : — Consd. Foreman Sc 
Eilams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v, 
f’ana<iian Governnumt Merchant Marine 
(1928), 45 T. L. K. 63. 

2700. Add. Annotation : — Refd. Gosse Millard v. 
(’anadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2711. Add. Anno1aiio}is .‘— Consd. Foreman & 

Eilams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. (iosse Millard v. 
Canadian Govermnent Merchant Mai*ine, 
[19281 1 K. B. 717. Refd. Millard v. 

( 'anadian Government Merchant Mai'ine 
(1928), 45 T. L. R. 63 ; The Touraine, [1928] 
P. 58. 

2712. Add. Annotations : — Consd. Foreman & 
Eilams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millard v. ( -anadian 
Government Merchant Marine (1928), 45 
T. L. R. 63. 


PART VII. SECT. 3, SUB-SECT. 4.— A. 

o. lievsd., 30 H. C. K. 473. 

PART VII. SECT. 6, SUB-SECT. 3.— C. (o). 
b. Revad., 27 L. G. J. 39 n. P. C. 
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2714. Add* Annotation : — Consd. Gosse Millard v. 
Canadian Government Merchant Marine 
(1928), 45 T. L. R. 63. 

2720. Add* Citation : — 17 Asp. M. L. C. 294. 

Add* Annoiatio'tis : — As to (1) Consd. Foreman 
& BUams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millard v, Canadian 

"^lovernment Merchant Marine (1928), 45 
T. L. B. 63. ^ 

2721. Add. Citations : — 17 Asp. M. L. C. 385 ; 33 
Com. Cas. 139 ; revad., 45 T. L. R. 63, H. L. 
Add. Annotation : — Consd. Foreman & EUams 
V. Federal Steam Navigation Go., [1928] 2 
R* B. 424. 

2722. Add. Citations : — 44 T. L. R. 204 : 17 

Asp. M. L. C. 413. 

2724. Add. Citatwn : — 33 Com. Cas, 70. 

2725. Add. Citations : — [1928] 2 K. B. 424 ; 72 
Sol. Jo. 103 ; 17 Asp, M. L. C. 447 ; 33 
Com. Cas. 168. 

2777. Add. Citation: — 17 Asp. M. L. C. 265. 

2866. Add. Citations : — [1928] P. 180 ; 97 L. J. P. 

127 ; 139 L. T. 355 ; 72 Sol. .To. 557. 

2962. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 E. J. K. B. 458. 

2974. Add. Annotation : — As to (1) Apld. Smitli, 
Hogg V. Bamberger (1928), 97 U J. K. B. 725. 
8045. Add. AnnofafUm : — Apld. Firemcm’s Fund 
■ Insce. V. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

3054. Add. Citaiion 17 Asp. M. L. C. 311. 

3100. Add. Annotations : — Refd. Foi*cman & lilllams 
Federal Steam Navigation Go., [1928] 2 
K. B. 424 ; (iosse Millard v. (Canadian 
(Government Merchant 3farine (1928), 45 
T. L. K. ()3. 

3118. Add. Annotation : — Apld. Firemen’s Fund 
Insce. V. Western Australian Tnsee. &: Atlantic 
Insce. (1927). 138 L. T. 108. 

3124. Add. Annotation : — Refd. The Toumine, 
[1928] P. 58. 

3170. Add. Annotation :■ — As to (2) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371, 

3172. Add. Annotation : — Refd. Krenkel v. 

Macandrews (1928), 139 E. T. 327. 

3177. Add. Citation 17 Asp. M. E. G. 479. 

3188. Add. Annotation : — As to (1) Apld. (Canadian 
Pacilic Ry. r. Kelvin Shipiiing. Go. (1927), 
138 E. T. 369. 

3224. Add. Annotation : — Mentd. Ciosse Millard v. 
Canadian Governmenf Merchant Mai'ine, 
[1928] 1 K. B. 717. 

3604. Add. Annotation. : — Refd, Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 725. 

3624. Add. Citation 17 Asp. M. L. (\ 305. 

Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 E. J. K. B. 458. 

3635. Add. Annotation : — Consd. Smith, Hogg r. 

Bamberger (1928), 97 E. ,1. K. B. 725. 

3642. Add. Annotation : — Refd. Lambert v. I. R. 

Comrs. (1927), 12 Tax Gas. 1053. 

8643. Add. Anno/ofion;— Mentd. The W. H. 
Randall, [1928] P. 41. 

3801. Add. Annotation: — Refd. Akt. Ocean v. 

Harding, [1928] 2 ,K. B. 371. 

8836. Add. Citaiion: — 17 Asp. M. 245. 

4001a. Whether Hen clause Incorporated 


in bill of l^dingj — ^Akt. Ocean v. Hard- , 
ING (B.) Sr Sons, Etjl>,, No. 1780a, ante. 

4126a. VaUdlty of charterparty — Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.] — ^Akt, Ocean r. Hahd- 
INO (B.) & Sons, “Ltd., No. 1780a, ante. 

4221. A^. Annotatioyi : — ^Reld. Symington v. 
Union Tnsee. Soc. of Canton (1928), 97 L, J. 
K. B. 646. 

4248a. — Resps. insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to- go to Bordeaux to load for 
(jardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & ‘ 'mage was doiie to 
the ship. For the purpose of repair she was 
moved to another ^ock within the i>ort, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cost of handling 
Sr discharging cargo for tlie purpose of 
repairs, cost of coal consumed in going in 
& out Sl keeping steam uy3, expense of towing 
in & out & mooring A port expenses, Sr cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs A 
loading she left for (<ar(]i9;, A while she was 
at sea she fouled some wreckage without 
any negligence of those on hoard her, A 
though there was no immediate danger she 
wtis made unlit to encounter the ordinary 
])erils of the sea, A the master put into Cher- 
bourg, as a port of refuge, Sr had repairs 
elYected. The expeiLses at Cherbourg wert^ 
similar to those at Bord(*aux : — Held : 

(1 ) the cost of repairs in each case was recover- 
able as parti( ular average ; (2) the other 

exy)enses at Bordeaux could not be claimed as 
general avtirage, since no danger was in 
operation there ; (.3) tlio other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel w'as not lit, without repair, 
to emcounter the perils of the sea. — -Vj.a.s.S(>- 
pouLos V. Biutirii a P’okekw Marine 
Insuranck Go., Ltd. (1928), 44 T. E. R. 725 ; 
72 Sol. .lo. 612. 

4253a. .] — ViAssopoTT].os v. British A 

Foheion Marine Insurance CU>., Ltd., 
No. 4248a, anU*. 

4260. Add. Annotation :—Crcnera1ly, Mentd. Gosse 
Millard v. ( Canadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

4260a. .] — Vla8sopoih/)s r. British A 

Foreign Marine Insurance t’o., Ltd., 
No. 4248a, ante. 

4283a. Cost of shifting ship.] — Vlasso- 

pouLOS V. British A Foreign Marine 
Insurance Co., Ltd., No. 4248a, ante. 

4363. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4372. Add. Annotation : — Dlstd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4392. Add. Annotation : — Refd. Smith, Hogg lu 
Bamberger (1928), 97 L. J. K. B. 458. 

4394. Add. Annotation : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 97 E. J. K. B. 726. 
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, 4440, Add* AnnotaMon : — Smith> Hogg v. 

Bamberger (1028), 07 L. J. K. B. 458. 

4440. Add* Anncdaiion : — €ons4. Smith, Hogg v* 
Bamberger (1028), 97 L. J. K. B. 725. 

4452. Add, Annotaiion : — ^Reld. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 468. 

4470. Add, Citations : — 07 L, J. K. B. 726 ; 139 
L. T. 576 ; 72 Sol. Jo. 435. 


Part VIII.- 

4882. Add, Annotation : — Refd. Akfc. 


Digest Supplement. 

4472. Add, Annotaiion : — Consd. Smith, Hogg v, 
Bamberger (1928), 07 L. J. K, B. 725. 

4476. Add, Anmtation As to (1) Consd. Smith, 
Hogg V, Bamberger (1028), 07 h, J. K. B. 
458. 

4485. Add, Annotation : — Distd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B, 726. 


Freight. 

Ocea.n Farding, [1928] 2 K. B. 371. 


Part XI. — Contract of Towage. 

5130. Add. Citatims .—44 T. L. R. 140 ; 17 Asp. M. L. C. 344. 


Part XII. — Collisions. 


5194. Add.. A^inofaiion : —As to (3) Refd. Canadian 
Pacific Ity. v. Kelvin Shipping Co. (1927), 

138 L. T. 369. 

5400. Add, Ayinotation : — ^FoUd. The Harkaway, 
11928] P. 199. 

5400a. ^ .] — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thiity 
feet wide. Pltfs.* motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
wat^er there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — ^T hb 
Hajrkaway, [1928] P. 199 ; 97 L. J. P. 113 ; 

139 L. T. 615 ; 44 T. L. R. 649. 

5748a. .] — Held : to comply with the direction 

to “ stop ” & then “ navigate with caution 
a vessel should run her way off &; bring 
herself as nearly as possible to a standstill ; 

a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ^ead, & so continued 
alternately stopping & going slow ahead, 
was not complying with art. 16 . — ^The 
Union, [1928] P. 175 ; 97 L. J. P. 126 ; 139 
L. T. 448. 

5757. Add., Armoiaiion : — Generally^ Mentd. The- 
Young Sid (1928), 46 T. L. B. 138. 

5818. Add, Annotation : — Mentd. lie Ai*ticle X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 46 T. L. K. 67. 

6080. Add, Annotation : — Mentd. T?he Young Hid, 
(1928), 46 T. L. B. 138. 

6174. Add. CiMion : — 17 Asp. M. L. C. 289. 


6241. Add, Annotaiion : — Consd. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6248. Add, Annotation : — Apld. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6255. Add, Annotation : — As fo (1) Apld. Canadian 
Pacific By. v, Kelvin Shipping (]o. (1927), 
138 L. T. 369. 

6256. Add, Annotation : — Refd. Canadian Pacific/ 
By. V, Kelvin Shipping Co. (1927), 138 L, T. 
369. 

6267. Add, Annotation : — Refd. Canadian Pacific 
By. V, Kelvin Shipping Co. (1927), 138 L. T, 
369. 

6414. Add, Annotation: — Refd. Pew v, llnited 
British S.S. Co. (1928), 139 L. T. 628. 

6417. Add, Annotation : — Consd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

6499. Add, Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6501. Add. Annotaiion : — Refd. Deo Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

6504. Add, Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6562, Add. Annotation : — Refd. Dew United 
British S.S. Co. (1928), 139 L. T. 628. 

6591. Add. Annotaiion : — Apld. Brooke v, Bool, 
[1928] 2 K. B. 678. 

6624. Add. Annotaiion: — Refd. The Ikala, [1928 1 
P. 86. 

6659. Add, Annotation : — Refd. Canadian Pacific 
By. V.’ Kelvin Shipping Co. (1927), 138 L. T. 
369. 

6668. Add, Annotation : — Refd. The Ikala, [1028] 
P. 86. 

6677. Add. Citation : — 17 Asp. M. L. C. 402. 

6742. Add. Annotation : — Refd. The Point Breeze, 
[1928] P, 136. 

6758. Add. Annotation : — ^Refd. Engelke v, Mus- 
mann, [1928] A. C. 433. 
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Part XIV. -Wreck. 


6794. Add, Annoiatim : — As to (2) Consd. Dee Con- 
servancy Board v, McConnell, 11928] 2 K. B. 
159. 

6796. Ad^, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928J 2 K. B. 169. 

6797. Add, Annoiaiion -Apld. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

j 07 . Add, Annotaikma :—A8 to (1) Consd. Dee 
Conservancy Board v, McConnell, 11928] 
2 K. B. 169 ; G. W. By. v, S.S. Mostyu, ] 1928] 
A. C. 67. 

6809a. .] — A ketch belonging to 

defts. sank, owing to tlieir negligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river second pltfs.’ wharf & 
tlie approaches thereto. iTumediately after 


the sinking of the ketch, & before any 
expenses were incurred in removing her, 
deits. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts . : — Held : 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obsti'uction to the navigation of the river & 
the blocking of the approach to the wharf, 
they could not escape liability for that 
damage by abandoning the wreck ; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — Dbb 
Conservancy Board v, ^.-oConnell, [1928] 
2 K. B. 169 ; 97 U J. K. B. 487 ; 138 li. T. 
656 ; 92 J. P. 64 { M L. O. R. 204; 17 Asp. 
M. L. 0. 433, C. A. 


Part XV. — Salvage. 

7056. Add. Annoiaiion : — A^ to (2) Refd. Aki. Ocean v. Harding, [1928] 2 K. B. 371. 


Part XVI. — Pilotage. 

8002. AdtI. ('ilatioH ; -17 Asp. Al. L. (\ 838. 1 .servancy Board v. Federated Coal & Shipping 

8030. Add. Anmkdion Distd. Huinbc^r Con- ! [1*>28] 1 K. B. 402. 


Part XVII. — Shipping Casualties. 

8057. Add. An.noiaiion : — Refd. The Royal Star (1927), 97 L. J. P. 49. 


Part XVI II. --Limitation of Liability of Owners and Others. 

8083 . Add. Citation .: — 17 Asp. M. L, C. 270. 

Add. Annoiaiion ; -Refd. Gosse Millard v, 

('anadian Government Merchant Marine, 


American Can Co. ik Same, [1927] 2 K. B. 
432. 


Part XIX. — Liens on Ship, Freight and Cargo. 


3200, Add. Annotation : — ^Mentd. The Point Breeze, 
[1928] P. 135. 

8213. Add, A^motafion :-"Menid, Engelke v. Mus- 
mann, [1928] A. C. 433. 

3215. Add, Annotaimi : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 


8216. Add., A nnotaiion : — Refd. G.W. Ry. v, 
S.S. Mostyn, [1928] A. C. 57. 

8384. Add, Annotation -Mentd. The Point Breeze, 
[1928] P. 135. 


Part XXL — Harbours, 

8534. Add, Citation : — ^26 L. G. R. 1. 

8546. Add, Annoiaiion Refd. Busby v, 
Avgherino, [1928] A. 0. 290. 

8564a. Exemption — ^Abolition of.] — Held : the ex* 
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Docks and Piers. 

emption claimed luiving been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1807 (c. 16 ). — New- 



Cases 8564a— 8760. English and Empire Digest Supplement. 


PORT CORPN. V. I8LB OF WiGHT FARMERS* 
Trading Society, Ltd. (1928), 92 J. P. 109. 

S643. Add; Annotatio^i : — Generally, Refd. Dee 
Conservancy Boai^d v. McConnell, [1928] 2 
K. B. 169. 

8645. Add. Citations : — 92 J. P. 18^ 44 T. L. R. 
179 ; 72 Sol. .To. 16 ; 26 L. G. R. 91 ; 17 
Asp. M. L. C. 367. 

Add. Annotation : — Consd. Dee Conservancy 
Board V. McOonneU, [1928] 2 K. B. 169. 

8661. Add. Citations : — affd. (1927), 138 L. T. 
382 ; 26 L. G. R. 1 ; s^tb nom. Boston 
COttPN. V. WiTHAM OUTFAT^L BOARD, 92 

J.P. 1, H. L. 

8665. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

8715. Add. Citations 138 L. T. 286 ; 17 Asp. 
M. L. G. 347 ; 33 Com. Cas. 79. 

Add. Annotation : — As to (1) PoUd. Wickett 
Port/ of London Authority (1928), 138 L. T. 
608. 

8715a. .1— Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock Al lock 


8733. Add. Annoiailoyi : — As to (2) Distd. Ensign 
Shipping Co. v. I. R. Coinrs, (1928), 139 L. T. 
111 . 

8749. Add. Annotation : — Consd. Clan J^hie 

Steamers v. Board of Trade, 11928] 2 K. B. 
557. 

8750. Add. Annotations: — Consd. C3an Line 

Steamers r. Board of Trade, [19281 2 K. B. 
557. Refd. Bain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. Annotations : — Consd. Hain S.S. Co. 
V. Boai'd of Trade, [1928] 2 K. B. 531. Refd. 
Clan Line Steamera v. Board of Trade, [1928] 
2 K. B. 657. 

8753. Add. Annotations Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
557 ; ilain S.S. Co. v. Board of Trade, [1928] 
2 K. B. 534. 

8754. Add. Annotation : — Refd. Clan Line Steamers 
V. Board of Trade (1928), 97 L. J. K. B. 735. 

8755. Add. Annotations: — As to (1) Consd. Clan 
Line Steamers v. Board of Trade, 11928] 2 

K. B. 557. Refd. Hain S.S. Co. v. Board of 
Trade, [1928] 2 K. B. 534. 

8755a. -1 — The C. M. was re- 

quisitioned on behalf of the Crown in 1917 
by a cbarterparty, which jirovided that the 
Crown should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostilities or warlike operations.” Wliilst 
so requisitioned, the C. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 


were both the property of defts. While 
pltf . was navigating the barge under the orders 
&> directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. Pltf. had no option to 
refuse to take the rope on board, Defts. 
relied on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of the 
facilities & assistance of defts.’ servants 
must do so at theii’ own risk, & upu;^ the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the crafts or to or by any person on board 
thereof : — Held : the words of the above 
notice were prirnd facie adequate to exempt 
defts, from liability for the negligen '** of 
their servants, & the fact that pltf. as 
compelled to regulate the barge according to 
the directions of the dockmaet-er was in no 
way inconsistent with the fact that ho was in 
the circumstances “ availing himself of tJiu 
facilities & assistance ” of defts., did not 
deprive defts. of the exemption afforded by 
the notice. - Wickett v. Port of J^ondon 
Authority (1928), 138 L. T. 0G8. 


Ship by Government 

port, with a cargo, 84 per cent, of whicli 
in weight was for tlie civil commissariat, A 
16 i)er cent, in weight was for war put‘j)os(?s. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the IV. F., which admittecUy was at 
aU material times engaged upon A carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While tlie convoy was proceeding at night 
witliout lights the steering-gear of the 0. M. 
suddenly broke down, she sheered seven points 
off her course A came across the bows of the 
W. Fi, by. which she was struck A sunk. 
There was no negligence on the part of those 
on board the C, M.\~ Held: (1) the 
arbitrator was entitled to fiml that the 
C. M. was at no material time engaged, 
ui)on or caiTying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
the C. M. was not the consequence of a war- 
like operation, inasmuch as the dominant A 
dii’ect cause of the loss was the break-down 
of her steering-gear A her sheering off her 
com'se. — Clan Line Steamers, Ltd. r. 
Board of Trade, [1928] 2 K. B. 557 ; 97 
L. J. K. B. 735 ; 44 T. L. R. 784 ; 72 Sol. Jo. 
.583 ; 33 Com. (^as. 376, C. A. 

8760. Add. Citations : 2 K. B. 531; 130 

L. T. 566. 

Add. Annotation : — As to (2) Apld. Clan IJne 
Steamers v. Board of Trade, [1928] 2 IC. B. 
557. 


Part XXV. — Requisition of 
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